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S  1212.  Scope  of  chapter. 

1 1213.  Definition — Subject  in  general. 

§  1214.  Treaty-making  power — The  establishment  of  commissions. 

§  1215.  Treaties  with  Great  Britain. 

§  1216.  Treaties  with  Mexico,  relative  to  international  waters. 

§  1217.  Treaties  with  Mexico — ^International  boundary  commission. 

§  1218.  Condition  leading  to  treaty  of  May  21,  1906,  governing  the  division 

of  the  waters  of  the  Rio  Grande, 
i  1219.  Text  of  treaty  of  May  21,  1906,  relative  to  division  of  the  waters 

of  the  Rio  Grande. 
§  1220.  Treaty  of  May  21,  1906,  with  Mexico— Effect  of  treaty. 

§  1212.  Scope  of  chapter. — In  this  chapter  we  will  discuss,  in 
all  its  phases,  the  subject  of  the  rights  to  waters  flowing  in  what 
are  known  as  international  streams,  or  other  bodies  of  waters,  both 
as  respecting  the  countries  through  which  or  adjoining  which  these 
streams  or  bodies  of  water  flow  or  lie,  and  also  as  respecting  the 
rights  of  citizens  of  the  respective  countries. 

§  1213.  Definition — Subject  in  general. — ^International  waters 
are  those  waters  which  flow  through  or  bound  two  or  more  separate 
and  independent  countries.^ 

As  is  the  case  with  interstate  waters,  so  it  is  with  international 
waters,  the  most  of  the  law  upon  the  subject  has  been  developed 
within  the  last  few  years.    In  the  early  historj'  of  this  country,  when 

1  Tor  the  appropriation  of  the  waters  of  international  streams,  see  Sec.  665. 
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the  waters  of  these  international  streams  were  sufficient  for  all 
the  uses  to  which  they  were  put,  very  little  attention  was  paid  to 
how  much  or  how  little  was  diverted  from  them  by  the  citizens  of 
the  respective  nations  affected  by  thexn.  But  late  years,  with  the 
constantly  increasing  use  of  these  waters,  and  the  growing  demand 
for  a  still  further  use,  questions  have  arisen  respecting  the  division 
of  the  waters  of  these  streams  between  the  respective  countries, 
which  questions  are  of  internatjional  importance.  And  when  seri- 
ous international  questions  arise  between  two  countries  they  must 
be  adjusted  by  the  two  nations  or  they  lead  to  war.  Two  independ- 
ent and  sovereign  nations  have  a  different  standing  in  respect  to 
each  other  than  have  two  States  of  the  Union.  A  controversy  be- 
tween two  States,  as  we  have  shown  in  the  preceding  chapter,  can 
not  lead  to  war  between  them,  but  may  be  settled  by  an  original 
action  brought  in  the  Supreme  Court  of  the  United  States.^  While, 
upon  the  other  hand,  an  independent  and  sovereign  nation,  for  in- 
juries committed  by  another  sovereign  nation,  may  seek  a  remedy  by 
negotiation  and  treaty,  and,  failing  in  that,  may  resort  to  force.' 
The  usual  method,  however,  in  settling  these  controversies  as  to  th« 
rights  of  the  respective  countries  in  and  to  the  waters  of  interna- 
tional streams,  both  with  our  neighbors  on  the  north  and  on  th« 
south,  has  been,  and,  as  we  hope  will  long  continue  to  be,  by  nego- 
tiations by  those  in  authority  leading  up  to  treaties  between  the 
countries.  It  is  against  all  principles  of  good  morals,  equity,  and 
justice  that  there  should  be  an  unregulated  scramble  between  tha 
citizens  of  one  nation  to  appropriate  for  themselves  the  greatest 
possible  portion  of  the  waters  of  international  streams  to  the  com- 
plete exclusion  of  the  rights  in  and  to  those  waters  of  the  citizens 
of  the  adjoining  nation.  Each  country  must  concede  the  rights  of 
the  other  and  of  its  citizens.  These  rights  can  be  and  should  be 
determined  by  careful  investigation,  and  should  be  finally  fixed  by 
treaties. 

2  See  chapter  on  interstate  waters,  45  L.  Ed.  497,  21  Sup.  Ct.  Eep.  331; 

Sees.  1221-1234.  Id.,  on  final  determination,  200  IT.  S» 

See,   also,   Kansas   v.   Colorado,   on  496,  50  L.  Ed.  572,   ^6  Sup.  Ct.  Eep, 

demurrer,   185  IT.   8.   125,  46  L.  Ed.  286,  202  TJ.  8.  598,  50  L.  Ed.  1160, 

S38,   22    Sup.   Ct.   Eep.   552;    Id.,   on  26  Sup.  Ct.  Eep.  713. 

final  determination,  206  U.  S.  46,  51  3  Missouri  v.   Illinois,  supra;  Kan- 

L.   Ed.   956,   27   Sup.   Ct.   Eep.    655;  sas  v.  Colorado,  supra. 
Missouri  v.   Illinois,   180   U.   8.   208, 
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§  1214.  Treaty-making  power — The  establishment  of  commis- 
sions.— ^It  is  within  the  treaty-making  power  of  this  and  adjoining 
countries  to  adjust  hy  treaty  all  controversies  relating  to  the  use  of 
the  waters  of  all  international  streams  or  other  bodies  of  water, 
either  by  the  countries  themselves  or  by  their  citizens.  This  power, 
as  far  as  this  country  is  concerned,  rests  with  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  provided  two-thirds  of 
the  Senators  present  concur.  ^  In  order  to  carry  out  the  provisions 
of  a  treaty  it  is  within  the  treaty-making  power  to  provide  for  a 
commission  to  be  appointed  for  that  purpose  to  make  an  equitable 
adjustment  of  the  rights  of  the  respective  countries  affected  and  of 
their  citizens  to  appropriate  and  divert  the  waters  of  international 
streams  or  other  bodies  of  water  for  the  purpose  of  irrigation  or  for 
any  other  purpose.  -Upon  such  an  apportionment  the  rights  of  each 
country  and  its  citizens  are  limited  to  the  amount  of  water  awarded 
in  the  aggregate  to  each  country.  With  the  amount  of  water  fixed 
which  each  country  is  entitled  to,  or  its  citizens,  as  between  the  citi- 
zens of  the  different  countries,  the  right  to  appropriate  the  waters 
of  an  international  stream  depend  upon  the  laws  of  the  country 
where  the  appropriation  is  made  and  the  rules  and  regulations  es- 
tablished by  the  treaty  between  the  two  countries  or  those  estab- 
lished by  the  commission  appointed  to  make  the  apportionment. 

§.  1215.  Treaties  with  Great  Britain. — By  the  treaty  with  Great 
Britain,  proclaimed  July  4,  1871,^  relative  to  the  maintenance  of 
the  navigation  of  the  streams  bounding  the  United  States  and  Can- 
ada, it  was  provided :  "Article  XXVI.  The  navigation  of  the  River 
St.  Lawrence,  ascending  and  descending  from  the  forty-fifth  parallel 
of  north  latitude,  where  it  ceases  to  form  the  boundary  between  the 
two  countries,  from,  to,  and  into  the  sea,  shall  forever  remain  free 
and  open  for  the  purposes  of  commerce  to  the  citizens  of  the  United 
States,  subject  to  any  laws  and  regulations  of  Great  Britain  or  of 
the  Dominion  of  Canada  not  inconsistent  with  such  priviliege  of  free 
navigation.  The  navigation  of  the  Rivers  Yukon,  Porcupine,  and 
Stikine,  ascending  and  descending,  from,  to,  and  into  the  sea,  shall 

1  Const.,  Art.  11,  See.  2.  ■  See,   also,   the   treaty   of   May   13, 

1  7  Fed.  Stat.  Ann.,  1905,  p.  599 ;  1910,  relative  to  the  equal  division  of 

Treaties    and    Conventions,    1899,    p.  the  waters  of  the  St.  Mary  and  Milk 

478.  Eivers. 
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forever  remain  free  and  open  for  the  purposes  of  commerce  to  the 
subjects  of  Her  Britannic  Majesty,  and  to  the  citizens  of  the  United 
States,  subject  to  any  laws  and  regulations  of  either  country  within 
its  own  territory  not  inconsistent  with  such  privilege  of  free  navi- 
gation." 

Already  protests  have  been  filed  by  the  Dominion  of  Canada 
with  the  Secretary  of  "War  of  the  United  States  against  the  increas- 
ing of  the  diversion  of  the  wat«*  from  Lake  Michigan  through  the 
great  drainage  canal  from  4,000  cubic  feet  to  10,000  cubic  feet  per 
second.  Undoubtedly  as  to  whether  the  rights  of  Canada  as  to  navi- 
gation and  otherwise  will  be  injured  by  this  increased  diversion  of 
the  amount  of  water  from  the  lake  will  have  to  be  determined  by 
expert  examination  and  finally  adjusted  by  treaty  between  the  two 
countries. 

§  1216.  Treaties  with  Mexico,  relative  to  international  waters. — 
By  the  seventh  article  of  the  Treaty  of  Guadalupe  Hidalgo,  of  Feb-  , 
ruary  2,  1848, ^  it  is  provided  that  "the  River  Gila  and  the  part  of 
the  Rio  Bravo  del  Norte  (the  Colorado)  lying  below  the  southern 
boundary  of  New  Mexico  being,  agreeably  to  the  fifth  article,  di- 
vided in  the  middle  between  the  two  republics,  the  navigation  of 
the  Gila  and  of  the  Bravo  below  said  boundaries  shall  be  free  and 
common  to  the  vessels  and  citizens  of  both  countries,  and  neither 
shall,  without  the  consent  of  the  other,  construct  any  work  that  may 
impede  or  interrupt,  in  whole  or  in  part,  the  exercise  of  this  right ; 
not  even  for  the  purpose  of  favoring  new  methods  of  navigation. 
Nor  shall  any  tax  or  contribution,  under  any  denomination  or  title, 
be  levied  upon  vessels  or  persons  navigating  the  same  or  upon  mer- 
chandise or  efEects  transported  thereon,  except  in  the  case  of  landing 
upon  one  of  their  shores.  If,  for  the  purpose  of  making  said  rivers 
navigable,  or  for  maintaining  them  in  such  state,  it  should  be  neces- 
sary or  advantageous  to  establish  any  tax  or  contribution,  this  shall 
not  be  done  without  the  consent  of  both  governments.  The  stipula- 
tions contained  in  the  present  article  shall  not  impair  the  territorial 
rights  of  either  republic  within  its  established  limits." 

By  the  fourth  article  of  the  Gadsden  Treaty  of  June  30,  1854,2 

17  Fed.  Stat.  Ann.,  1905,  p.  694;  2  7  Fed.  Stat.  Ann.,   1905,  p.  704; 

Treaties  and  Conventions,  1889,  p.  Treaties  and  Conventions,  1889,  p. 
681;   9  Stat.  L.  948.  694;  10  Stat.  L.  1034. 
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between  the  same  countries,  the  provisions  of  the .  article  above 
quoted  were  modified,  owing  to  the  fact  that  the  boundary  line  be- 
tween the  two  countries  was  changed  by  the  latter  treaty.  Article  IV 
of  which  provides:  "The  several  provisions,  stipulations,  and  re- 
strictions contained  in  the  seventh  article  of  the  Treaty  of  Guadalupe 
Hidalgo  shall  remain  in  force  only  so  far  as  regards  the  Rio  Bravo 
del  Norte  below  the  initial  of  said  boundary  provided  in  the  first 
article  of  this  treaty;  that  is  to  say,  below  the  intersection  of  the 
31°  47'  30"  parallel  of  latitude  with  the  boundary  line  by  the  late 
treaty  dividing  said  river  from  its  mouth  upwards,  according  to  the 
fifth  article  of  the  Treaty  of  Guadalupe."  ^ 

By  the  boundary  convention  of  September  14, 1886,*  it  is  provided 
that  the  Rio  Grande  and  Colorado  Rivers,  where  designated,  should 
remain  the  boundary,  and  subject  to  the  provisions,  as  follows : 

"Article  I.  The  dividing  line  shall  forever  be  that  described  in 
the  aforesaid  treaty,  and  follow  the  center  of  the  normal  channel 
of  the  rivers  named,  notwithstanding  any  alterations  in  the  banks 
or  in  the  course  of  those  rivers,  provided  that  such  alterations  be 
effected  by  natural  causes  through  slow  and  gradual  erosion  and 
deposit  of  alluvium  and  not  be  the  abandonment  of  an  existing  river 
and  the  opening  of  a  new  one. 

"Article  II.  Any  other  change  wrought  by  the  force  of  the  cur- 
rent, whether  by  the  cutting  of  a  new  bed  or  when  there  is  more  than 
one  channel  by  the  deepening  of  another  channel  than  that  which 
marked  the  boundary  at  the  time  of  the  survey  made  under  the 
aforesaid  treaty,  shall  produce  no  change  in  the  dividing  line  as  fixed 
by  the  surveys  of  the  International  Boundary  Commissions  in  1852, 
but  the  line  then  fixed  shall  continue  to  follow  the  middle  of  the 
original  channel  bed,  even  though  this  should  become  wholly  dry  or 
be  obstructed  by  deposits. 

3  "  It  is  apparent  from  these  treaty  forms  such  boundary  line. ' '    Op.  Atty. 

stipulations  that  we  may  not,  without  Gen.,   quoted    in    opinion,    California 

the  consent  of  Mexico,  take  any  ao-  Dev.  Co.,  33  Land  Dee.  391. 

tion  on  the  Colorado  Eiver  where  it  See,  also,  IT.  8.  v.  Eio  Grande  Dam 

forms  the  boundary  line  between  the  &    Irr.    Co.,    174   V.    S.    690,    43    L. 

tJnited     States    and    Mexico,    which  Ed.  1136,  19  Sup.  Ct.  Eep.  770;  Id., 

would  impede  or  interrupt  navigation  184  IT.  S.  416,  46  L.  Ed.  619,  22  Sup. 

in  whole  or  in  part,  and  this  would  Ct.  Eep.  428. 

necessarily  be  the  ultimate  effect  of  4  7  Fed.  Stat.  Ann.,  1905,  p.  710 ; 

subjugating   the   river    absolutely   to  Treaties    and    Conventions,    1889,   p. 

the   purposes   of   irrigation   where   it  721. 
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"Article  III.  No  artificial  change  in  the  navigable  course  of  the 
ri(rer  by  building  jetties,  piers,  or  obstructions  which  may  tend  to 
deflect  the  current  or  produce  deposits  of  alluvium,  or  by  dredging 
to  deepen  another  than  the  original  channel  under  the  treaty  when 
there  is  more  than  one  channel,  or  by  cutting  waterways  to  shorten 
the  navigable  distance,  shall  be  permitted  to  affect  or  alter  the  divid- 
ing line  as  determined  by  the  aforesaid  commissions  in  1852, 
or  as  determined  by  Article  I  l^greof  and  under  the  reservation 
therein  contained;  but  the  protection  of  the  banks  on  either  side 
from  erosion  by  revetments  of  stone  or  other  material  not  unduly 
projecting  into  the  current  shall  not  be  deemed  an  artificial  change." 

Article  IV  provides  for  and  the  marking  of  international  bridges. 

',' Article  V.  Rights  of  property  in  respect  to  lands  which  may 
have  become  separated  through  the  creation  of  new  channels,  as  de- 
fined in  Article  II  hereof,  shall  not  be  affected  thereby,  but  such 
lands  shall  continue  to  be  under  the  jurisdiction  of  the  country  to 
which  they  previously  belonged. 

"  In  no  case,  however,  shall  this  retained  jurisdictional  right  affect 
or  control  the  right  of  navigation  common  to  the  two  countries  under 
the  stipulations  of  Article  VII  of  the  aforesaid  Treaty  of  Guad- 
alupe Hidalgo ;  and  such  common  right  shall  continue  without  preju- 
dice throughout  the  actual  navigable  main  channels  of  the  said 
rivers  from  the  onouth  of  the  Rio  Grande  to  the  point  where  the  Rio 
Colorado  ceases  to  be  the  international  boundary,  even  though  any 
part  of  the  channel  of  the  said  rivers,  through  the  changes  herein 
provided  against,  may  be  comprised  within  the  territory  of  one  of 
the  two  nations." 

§  1217.  Treaties  with  Mexico — International  boundary  commis- 
sion.— Again,  by  a  convention  between  the  United  States  and 
Mexico,  proclaimed  December  26,  1890,i  provision  was  made  for  an 
international  boundary  commission  and  their  jurisdiction  in  the 
following  terms : 

"Article  I.  All  differences  or  questions  that  may  arise  on  that 
portion  of  the  frontier  between  the  United  States  of  America  and 
the  United  States  of  Mexico  where  the  Rio  Grande  and  the  Colorado 
Rivers  form  the  boundary  line,  whether  such  differences  or  ques- 
tions grow  out  of  alterations  or  changes  in  the  bed  of  the  aforesaid 

17  Fed.  Stat.  Ann.,  1907,  p.  712;  26  Stat.  L.  1512. 
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Rio  Grande  and  that  of  the  aforesaid  Colorado  River,  or  of  works 
that  may  be  constructed  in  said  rivers,  or  any  other  cause  affecting 
the  boundary  line,  shall  be  submitted  for  examination  and  decision 
to  an  International  Boundary  Commission,  which  shall  have  ex- 
elusive  jurisdiction  in  the  case  of  said  differences  or  questions." 

Article  II  provides  that  the  commission  shall  be  composed  of  a 
commissioner  appointed  by  the  President  of  the  United  States  of 
America  and  another  appointed  by  the  President  of  the  United 
States  of  Mexico,  of  a  consulting  engineer,  and  of  such  secretaries 
and  interpreters  as  each  Government  may  see  fit  to  add  to  its  com- 
mission. "Each  Government,  separately,  shall  fix  the  salaries  and 
emoluments  of  the  members  of  its  commission. " 

"Article  III,  The  International  Boundary  Commission  shall  not 
transact  any  business  unless  both  commissioners  are  present.  It 
shall  sit  on  the  frontier  of  the  two  contracting  countries,  and  shall 
establish  itself  at  such  places  as  it  may  determine  upon;  it  shall, 
however,  repair  to  places  at  which  any  of  the  difficulties  or  questions 
mentioned  in  this  convention  may  arise,  as  soon  as  it  shall  have  been 
duly  notified  thereof. 

"Article  IV.  "When,  owing  to  natural  causes,  any  change  shall 
take  place  in  the  bed  of  the  Rio  Grande  or  in  that  of 'the  Colorado 
River,  in  that  portion  thereof  wherein  those  rivers  form  the  bound- 
ary line  between  the  two  countries  which  may  affect  the  boundary 
line,  notice  of  that  fact  shall  be  given  by  the  proper  local  authori- 
ties on  both  sides  to  their  respective  commissioners  of  the  Interna- 
tional Boundary  Commission,  on  receiving  which  notice  it  shallbe 
the  duty  of  the  said  commission  to  repair  to  the  place  where  the 
change  has  taken  place,  or  the  question  has  arisen,  to  make  personal 
examination  of  such  change,  to  compare  it  with  the  bed  of  the  river 
as  it  was  before  the  change  took  place,  as  shown  by  the  surveys,  and 
to  decide  whether  it  has  occurred  through  avulsion  or  erosion,  for 
the  effects  of  Articles  I  and  II  of  the  convention  of  November  2, 
1884;  having  done  this,  it  shall  make  suitable  annotations  on  the 
surveys  of  the  boundary  line. 

"Article  V.  Whenever  the  local  authorities  on  any  point  of  the 
frontier  between  the  United  States  of  America  and  the  United  States 
of  Mexico,  in  the  portion  in  which  the  Rio  Grande  and  the  Colorado 
River  form  the  boundary  bet^vecn  the  two  countries,  shall  think  that 
works  are  being  constructed  in  either  of  those  rivers,  such. as  are 
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prohibited  by  Article  III  of  the  convention  of  November  12,  1884, 
or  by  Article  VII  of  the  Treaty  of  Guadalupe  Hidalgo  of  February 
2,  1848,  they  shall  so  notify  their  respective  commissioners  in  order 
that  the  latter  may  at  once  submit  the  matter  to  the  International 
Boundary  Commission,  and  that  said  commission  may  proceed,  in 
accordance  with  the  provisions  of  the  foregoing  article,  to  examine 
the  case,  and  that  it  may  decide  whether  the  work  is  among  the 
number  of  those  which  are  perftiitted,  or  of  those  which  are  pro- 
hibited by  the  stipulations  of  those  treaties. 

' '  The  commission  may  provisionally  suspend  the  construction  of 
the  works  in  question  pending  the  investigation  of  the  matter,  and  if 
it  shall  fail  to  agree  on  this  point,  the  works  shall  be  suspended,  at 
the  instance  of  one  of  the  two  Governments. 

"Article  VI.  In  either  of  these  cases  the  commission  shall  make 
personal  examination  of  the  matter  which  occasions  the  change,  the 
question,  or  the  complaint,  and  shall  give  its  decision  in  regard  to 
the  same,  in  doing  which  it  shall  comply  with  the  requirements  es- 
tablished by  a  body  of  regulations  to  be  prepared  by  the  said  com- 
mission and  approved  by  both  Governments. 

"Article  VII.  The  International  Boundary  Commission  shall 
have  power  to  call  for  papers  and  information,  and  it  shall  be  the 
duty  of  the  authorities  of  each  of  the  two  countries  to  send  it  any 
papers  that  it  may  call  for  relating  to  any  boundary  question  in 
which  it  may  have  jurisdiction  in  pursuance  of  this  convention. 

"The  said  commission  shall  have  the  power  to  summon  any  wit- 
nesses whose  testimony  it  may  think  proper  to  take,  and  it  shall  be 
the  duty  of  all  persons  thus  summoned  to  appear  before  the  same 
and  to  give  their  testimony,  which  shall  be  taken  in  accordance  with 
such  by-laws  and  regulations  as  may  be  adopted  by  the  commission 
and  approved  by  both  Governments.  In  case  of  the  refusal  of  a 
witness  to  appear,  he  shall  be  compelled  to  do  so,  and  to  this  end 
the  commission  may  make  use  of  the  same  means  that  are  used  by  the 
courts  of  the  respective  countries  to  compel  the  attendance  of  wit- 
nesses, in  conformity  with  their  respective  laws. 

"Article  VIII.  If  both  commissioners  shall  agree  to  a  decision, 
their  judgment  shall  be  considered  binding  upon  both  Governments, 
unless  one  of  them  shall  disapprove  it  within  one  month,  reckoned 
from  the  day  on  which  it  shall  have  been  pronounced.  In  the  latter 
case  both  Governments  shall  take  cognizance  of  the  matter,  and  shall 
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decide  it  amicably,  bearing  constantly  in  mind  the  stipulation  of 
Article  XXI  of  the  Treaty  of  Guadalupe  Hidalgo  of  February  2, 
1848.2 

' '  The  same  shall  be  the  case  when  the  commissioners  shall  fail  to 
agree  concerning  the  point  which  occasions  the  question,  the  com- 
plaint, or  the  change,  in  which  case  each  commissioner  shall  prepare 
a  report,  in  writing,  which  he  shall  lay  before  his  Government. ' ' 

§  1218.  Conditions  leading  to  treaty  of  May  21,  1906,  govern- 
ing the  division  of  the  waters  of  the  Rio  Grande. — ^Por  more  than 
two  centuries  the  Mexicans  living  along  the  lower  part  of  the  Kio 
Grande  River  have  made  extensive  use  of  the  waters  of  the  river 
for  the  purpose  of  irrigating  their  lands.  But  in  recent  years  pri- 
vate companies  on  the  upper  waters  of  the  river,  in  the  United 
States,  have,  by  the  construction  of  wing  dams,  diverted  a  large  part 
of  the  water  to  this  side  of  the  river,  where  it  is  used  for  the  same 
purpose.  Furthermore,  according  to  the  plans  of  the  Reclamation 
Service  of  the  United  States,  if  carried  out,  it  was  made  certain  that 
unless  some  equitable  division  of  the  waters  of  the  river  was  made 
between  the  two  countries,  by  the  treaty-making  powers,  practically 
all  of  the  waters  would  be  diverted  and  used  on  this  side,  and  that, 
too,  regardless  of  the  rights  of  the  Mexicans  upon  the  other  side. 
The  construction  of  the  great  dam  across  the  Rio  Grande  River  at 
Engle,  New  Mexico,  brought  the  matter  to  a  climax  and  led  to  nego- 
tiations, which  finally  culminated  in  a  treaty  between  the  two  coun- 
tries, which  is  the  fundamental  law  governing  the  division  of  the 
waters  of  the  river  between  Mexico  and  the  United  States.^ 

2  Article   XXI   of   the   treaty   pro-  770;   Id.,   184  U.   8.  416,  46  L.   Ed. 

vides  for  the  settlement  of  differences  619,   22   Sup.   Ct.   Kep.   428;    Calif or- 

by  friendly   and  pacific   negotiations,  nia  Der.  Co.,  Op.  Atty.  Gen.,  33  Land 

1  See    plans    for    irrigation    of    the  Dec.  391. 
Eio  Grande  Valley,  3d  Annual  Eeport         See,   also,   for   treaty   between   the 

of  the  Reclamation  Service,  pp.  395-  United  States  and  Mexico  of  March 

426.  1,  1889,  providing  for  an  international 

Tor  the  text  of  the  treaty,  see  Sec.  boundary  commission  to  settle  all  in- 

1219.  temational     differences     on     the   Bio 

See,    also.    United    States   v.    Eio  Grande  and  Colorado  Rivers,   7  Eed. 

Grande   Dam   &   Irr.   Co.,   174  U.   S.  Stat.  Ann.,  1905,  p.  712;  26  Stat.  L, 

690,  43  L.  Ed.  1136,  19  Sup.  Ct.  Rep.  1512. 
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§  1219.  Text  of  treaty  of  May  21,  1906,  relative  to  division  of 
the  waters  of  the  Eio  Grande. — The  treaty  of  May  21,  1906,  be- 
tween the  United  States  and  the  Repuhlic  of  Mexico,  relating  to  the 
distribution. of  the  waters  of  the  Rio  Grande  River,  is  as  follows: 

"The  United  States  of  America  and  the  United  States 
OP  Mexico,  being  desirous  to  provide  for  the  equitable  dis- 
tribution of  the  waters  of  the  Rio  Grande  for  irrigation  purposes, 
and  to  remove  all  causes  of  coiftroversy  between  them  in  respect 
thereto,  and  being  moved  by  considerations  of  international  comity, 
have  resolved  to  conclude  a  convention  for  these  purposes,  and  havs 
named  as  their  Plenipotentiaries : 

"The  President  of  the  United  States  of  America,  Blihu  Root, 
Secretary  of  State  of  the  United  States;  and 

"The  President  of  the  United  States  of  Mexico,  His  Excellency 
Senor  Don  Joaquin  D.  Casasus,  Ambassador  Extraordinary  and 
Plenipotentiary  of  the  United  States  of  Mexico  at  Washington, 

"Who,  after  having  exhibited  their  respective  full  powers,  which 
were  found  to  be  good  and  in  due  form,  have  agreed  upon  the  fol- 
lowing articles: 

"ARTICLE  I. 
"After  the  completion  of  the  proposed  storage  dam  near  Engle, 
New  Mexico,  and  the  distributing  system  auxiliary  thereto,  and  as 
soon  as  water  shall  be  available  in  said  system  for  the  purpose  the 
United  States  shall  deliver  to  Mexico  a  total  of  60,000  acre-feet  of 
water  annually,  in  the  bed  of  the  Rio  Grande  at  the  point  where 
the  head  works  of  the  Acequia  Madre,  known  as  the  Old  Mexican 
Canal,  now  exists  above  the  City  of  Juarez,  Mexico. 

"ARTICLE  n. 
"The  delivery  of  the  said  amount  of  water  shall  be  assured  by 
the  United  States,  and  shall  be  distributed  through  the  year  in  the 
same  proportions  as  the  water  supply  proposed  to  be  furnished  from 
the  said  irrigation  system  to  lands  in  the  United  States  in  the  vi- 
cinity of  El  Paso,  Texas,  according  to  the  following  schedule,  as 
nearly  as  may  be  possible: 

See,  also,  for  the  text  of  treaty  of     vision  of  the  waters  of  the  Eio  Grande 
May   21,   1906,   between   Mexico   and     Biver,  Sec.  1219, 
the  United  States  relative  to  the  di- 
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Acre  Corresponding 

feet  per  cobic  feet  of 

month  water 

January    0  0 

February    1,090  47,480,400 

March   5,460  237,837,600 

April    12,000  522,720,000 

May  12,000  522,720,000 

June    12,000  522,720,000 

July   8,180  356,320,000 

August    4,370  190,357,200 

September  ■. . .  3,270  142,441,200 

October 1,090  47,480,400 

November    540  23,522,400 

December 0  0 

Total   60,000  2,613,600,000 

"In  ease,  however,  of  extraordinary  drought  or  serious  accident  to 
the  irrigation  system  in  the  United  States,  the  amount  delivered  to 
the  Mexican  canal  shall  be  diminished  in  the  same  proportion  as  the 
water  delivered  to  lands  under  said  irrigation  system  in  the  United 
States. 

"ARTICLE  III. 
"The  said  delivery  shall  be  made  without  cost  to  Mexico,  and  the 
United  States  agrees  to  pay  the  whole  cost  of  storing  the  said  quan- 
tity of  water  to  be  delivered  to  Mexico,  of  conveying  the  same  to  the 
international  line,  of  measuring  the  said  water,  and  of  delivering  it 
in  the  river  bed  above  the  head  of  the  Mexican  Canal.  It  is  under- 
stood that  the  United  States  assumes  no  obligation  beyond  the  de- 
livering of  the  water  in  the  bed  of  the  river  above  the  head  of  the 
Mexican  Canal. 

"ARTICLE  IV. 
"The  delivery  of  water  as  herein  provided  is  not  to  be  construed 
as  a  recognition  by  the  United  States  of  any  claim  on  the  part  of 
Mexico  to  the  said  waters ;  and  it  is  agreed  that  in  consideration  of 
such  delivery  of  water  Mexico  waives  any  and  all  claims  to  the 
waters  of  the  Rio  Grande  for  any  purpose  whatever  between  the 
head  of  the  present  Mexican  Canal  and  Fort  Quitman,  Texas,  and 
also  declares  fully  settled  and  disposed  of,  and  hereby  waives,  all 
claims  heretofore  asserted  or  existing,  or  that  may  hereafter  arise. 
or  be  asserted,  against  the  United  States  on  account  of  any  damages 
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alleged  to  have  been  sustained  by  the  owners  of  land  in  Mexico  by 
reasons  of  the  diversions  by  citizens  of  the  United  States  of  waters 
of  the  Eio  Grande. 

"ARTICLE  V. 
"The  United  States,  in  entering  into  this  treaty,  does  not  thereby 
concede,  expressly  or  by  implication,  any  legal  basis  for  any  claims 
heretofore  asserted,  or  which  may  be  hereafter  asserted,  by  reason  of 
any  losses  incurred  by  the  owners  of  land  in  Mexico,  due,  or  alleged 
to  be  due,  to  the  diversion  of  the  waters  of  the  Rio  Grande  within 
the  United  States;  nor  does  the  United  States  in  any  way  concede 
the  establishment  of  any  general  principle  or  precedent  by  the  con- 
cluding of  this  treaty.  The  understanding  of  both  parties  is  that 
the  arrangement  contemplated  by  this  treaty  extends  only  to  the 
portion  of  the  Rio  Grande  which  forms  the  international  boundary, 
from  the  head  of  the  Mexican  Canal  down  to  Fort  Quitman,  Texas, 
and  in  no  other  case. 

"ARTICLE  VL 
"The  present  convention  shall  be  ratified  by  both  contracting 
parties  in  accordance  with  their  constitutional  procedure,  and  the 
ratifications  shall  be  exchanged  at  "Washington  as  soon  as  possible. 
"In  Witness  Whereof,  •  the  respective  plenipotentiaries  have 
signed  the  convention  both  in  English  and  Spanish  languages,  and 
hereunto  affixed  their  seals. 

"Done  in  duplicate  at  the  City  of  Washington,  this  21st  day  of 
May,  one  thousand  nine  hundred  and  six. 

"Elihu  Root.  (Seal.) 

"Joaquin  D.  Casasus."  (Seal.) 

§  1220.  Treaty  of  May  21,  1906,  with  Mexico — Effect  of  treaty. 
— The  effect  of  the  treaty  of  May  21,  1905,  with  Mexico,  i  relative 
to  the  division  of  the  waters  of  the  Rio  Grande  River,  is  to  bind  the 
United  States  to  build  the  project  mentioned  in  the  treaty  and  to 
annually  deliver  to  Mexico  at  the  point  named  60,000  acre-feet 
named  in  accordance  with  the  schedule  as  set  forth  in  Article 
II.  This  is  approximately  the  amount  of  water  that  has  been 
used  for    about    three   hundred  years  in  the  old  Mexican  Canal 

1  For  fuU  text  of  treaty,  see  See.  1219. 
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prior  to  1880,  since  which  time  irrigation  by  American  citizens  on 
the  headwaters  in  Colorado  has  caused  a  deficiency  in  the  low-water 
flow  of  the  Eio  Grande  Eiver  at  the  head  of  the  canal.  Upon  the 
other  hand,  in  return  for  the  United  States  furnishing  to  Mexico 
the  60,000  aere-feet  of  water,  the  Mexican  Government  has  waived 
all  other  claims  to  the  water  in  the  Eio  Grande  above  the  town  of 
Fort  Quitman,  Texas,  and  also  all  claims  for  past  damages  for  the 
shortage  of  water.  As  the  United  States  Government  is  put  to  the 
entire  expense  of  constructing  the  irrigation  project,  the  Mexican 
share  is  only  a  fractional  part  of  the  whole  flow  of  the  river.  The 
lands  for  which  the  Government  contemplates  furnishing  the  water 
under  this  project  are  180,000  acres — 110,000  acres  in  New  Mexico, 
45,000  acres  in  Texas,  and  25,000  acres  in  Mexico.^ 

The  Secretary  of  the  Interior  holds  that  he  may  make  withdrawals 
of  public  land  from  the  operation  of  the  Eight  of  Way  Act  of  March 
3, 1891.3  This  was  upon  the  ground  that  whether  the  United  States 
has  a  prior  or  superior  and  paramount  claim  to  the  waters  of  the 
Eio  Grande  Eiver  to  the  extent  nec^sary  to  enable  it  to  keep  its 
obligations  with  the  Eepublie  of  Mexico  with  reference  to  the  de- 
livery of  such  waters  as  provided  for  under  the  treaty  of  May  21, 
1906,*  is  a  question  not  within  the  competency  of  the  Land  Depart- 
ment to  determine.  And  the  Secretary  of  the  Interior  will  not  em- 
barrass the  decision  of  such  question,  nor  the  fulfillment  of  the  na- 
tion's  obligations  under  such  treaty  by  approving  applications  for 
rights  of  way  under  the  Act  of  March  3,  1891,  which  rest  upon  the 
appropriation  of  such  waters  under  State  laws  and  their  proposed 
diversion  to  othet  and  adverse  uses.^  And  the  Secretary,  upon  the 
subject,  said:  "After  a  most  painstaking  consideration  of  the  en- 
tire subject  with  reference  to  the  situation  presented,  the  department 
can  not  see  its  way  clear  to  approve  this  application.  It  may,  for 
the  purpose  of  this  case,  be  admitted  that  under  ordinary  circum- 
stances the  Secretary  of  the  Interior  is  without  discretion  to  with- 
hold his  approval  of  an  application  filed  conformably  to  the  Act 
of  March  3,  1891.    But  manifestly  here  is  a  situation  unusual  and 

2  See  for  Eio  Grande  Project,  3d  4  Eor  the  terms  of  the  treaty,  see 
Anniial  Report  Eeolamation    Project,      Sec.  1219. 

pp.  395-426 ;  6th  Annual  Eeport,  Id.,  5  Francis  W.  Bosco,  39  Land  Dec. 
pp.  220-224.  .  104. 

3  For  the  Act  of  March  3,  1891,  and 
its  construction,  see  Sees.  937-950. 
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critical,  which  demands  the  exercise  of  such  discretion.  The  par- 
amoiint  rights  and  interests  of  the  United  States  are  vitally  in- 
volved in  this  proceeding.  No  question  of  the  authority  of  the 
United  States  can  well  be  urged  in  this  proceeding.  The  power  to 
make  treaties  with  foreign  nations  has  been  delegated  by  the  States 
to  the  Nation,  and  is  exclusive ;  and  it  is  well  settled  that  where  such 
a  power  has  been  delegated  the  grant  carries  with  it  aU  subsidiary 
powers  necassary  to  its  exercise.  Moreover,  the  question  is  one  not 
within  the  competency  of  the  Land  Department  to  determine,  and 
this  is  sufiScient  reason  to  justify  that  department  in  refusing  to 
take  any  action  which  might  in  any  way  embarrass  the  United  States 
in  fulfilling  its  treaty  obligations  or  further  complicate  a  question 
it  is  without  right  or  jurisdiction  to  decide.  It  is  not  overlooked 
that  the  contention  is  made  upon  this  record,  and  was  presented  at 
length  at  the  oral  hearing  that  the  diversion  of  water  necessary  to 
carry  the  Wagon  Wheel  Gap  Project  to  completion  will  in  nowise 
interfere  with  the  storage  of  the  necessary  waters  by  the  United 
States  Engle  dam,  to  enable  it  to  keep  both  its  treaty  obligations 
with  the  Republic  of  Mexico  and  its  contractual  obUgMions  with 
the  water  users'  associations  above  referred  to.  The  department 
is  by  no  means  convinced  that  this  is  true,  and  in  the  absence  of 
such  conviction  it  is  believed  to  be  the  duty  of  the  Secretary  of  the 
Interior  to  exercise  such  discretion  as  is  necessary  to  protect  the 
interests  of  the  United  States." 

In  construing  the  scope  of  the  National  Reclamation  Act,^  in  con- 
nection with  the  treaty  of  May  21,  1906,'^  the  United  States  Circuit 
Court  of  Appeals  recently  said:  8  "By  the  Act  of  February  25, 
1905,9  the  provisions  of  the  Reclamation  Act  of  June  17,  1902,  were 
extended  to  the  portion  of  the  State  of  Texas  bordering  upon  the 
Rio  Grande  which  could  be  irrigated  from  a  dam  constructed  near 
Engle  in  the  Territory  of  New  Mexico.  This  Act  was  passed  for 
the  purpose  of  enabling  the  United  States  to  carry  into  effect  the 
terms  of  a  proposed  treaty  or  convention  with  Mexico,  which  was 
afterward  signed  on  May  21,  1906.1"  fjjjg  treaty,  or  convention, 
provided  that :  'After  the  completion  of  the  proposed  storage  dam 

6  For  the  National  Beclamation  Act,  8  Burley  v.  United  States,  179  Fed. 
KS  Sec.  1244.  Eep.  1,  101  C.  C.  A.  429. 

7  For  the  text  of  treaty,  see  Sec.  9  33  Stat.  814. 
1219.  10  34  Stat.  2953. 
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near  Engle,  New  Mexico,  and  the  distributing  system  auxiliary 
thereto,  and  as  soon  as  water  shall  be  available  in  said  system  for 
the  purpose,  the  United  States  shall  deliver  to  Mexico  a  total  of 
60,000  acre-feet  of  water  annually  in  the  bed  of  the  Bio  Grande  at 
the  point  where  the  head  works  of  the  Acequia  Madre,  known  as  the 
Old  Mexican  Canal,  now  exist  above  the  City  of  Juarez,  Mexico.' 

"By  the  Act  of  March  4,  1907,"  an  appropriation  of  $1,000,000 
was  made  available  as  needed,  and  to  be  expended  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  for  the  construction  of  the 
above-mentioned  dam  in  connection  with  the  irrigation  project  on 
the  Rio  Grande.  By  the  Act  of  June  12,  1906,^2  the  provisions  of 
the  Reclamation  Act  were  extended  so  as  to  include  and  apply  to 
the  State  of  Texas,  where  there  never  has  been  any  public  lands  of 
the  United  States,  but  where  such  streams  as  the  Pecos  and  the  Rio 
Grande,  rising  in  New  Mexico,  a  Territory  of  the  United  States,  and 
flowing  into  Texas,  have  become  important  factors  in  the  irrigation 
and  reclamation  of  the  arid  lands  of  that  State." 

1134  Stat.  1357.  12  34  Stat.   259;   U.  S.   Comp.   St 

Snpp.,  1909,  p.  603. 
139 — ^Kin.  on  Irr. 
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i  1234.  Jurisdiction  of  courts — Federal  and  State. 

§  1221.  Scope  of  chapter. — In  this  chapter  we  will  discuss,  in 
all  its  phases,  the  subject  of  the  rights  to  waters  flowing  in  what  are 
known  as  interstate  streams,  and  also  the  right  to  conduct  the  waters 
from  the  streams  or  other  bodies  from  one  State  for  the  use  in  an- 
other. 

§  1222.  Definition — Subject  in  general. — ^Interstate  waters  are 
those  which  flow  through  or  bound  two  or  more  States.  ^  When  the 
first  edition  of  this  work  was  published  in  1893,  there  was  no  law 
upon  the  subject  of  the  application  of  the  Arid  Region  Doctrine  of 
appropriation,  either  statutory  or  case,  as  specially  applied  to  inter- 
state waters.2  In  fact,  nearly  all  the  law  upon  the  subject  has  been 
developed  within  the  last  ten  years.    Owing  to  the  fact  that  all  of 

1  For  the  right  to  appropriate  water  appropriation,  see  Chap.  31,  Sees.  585- 
from  interstate  streams,  see  Sec.  664.      594. 

2  Foi  the  Arid  Beglon  Doctrine  of 

(2210) 
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the  important  streams  and  other  bodies  of  water  of  this  country  are 
not  confined  within  the  boundaries  of  any  particular  State,  the  con- 
flicting interests  of  the  respective  States  through  which  or  adjoining 
which  they  flow  have  led  to  a  number  of  interesting  questions.  These 
conflicts  have  arisen  not  only  because  of  the  physical  fact  of  the 
situation  of  these  waters  in  respect  to  the  different  States,  but  also 
on  account  of  the  difference  in  their  laws  governing  waters  flowing 
in  the  respective  jurisdictions.  This  is  true  as  relating  to  the  claim 
of  one  State  upon  the  upper  reaches  of  a  river  to  divert  and  use,  if 
necessary,  aU  of  the  water  of  the  river,  under  its  laws  adopted  in  ac- 
cordance with  the  Arid  Eegion  Doctrine  of  appropriation,  before  it 
reaches  the  boundary  line  of  an  adjoining  State,  which  claims  the 
right  to  the  unimpaired  flow  of  the  water  of  the  river  under  the 
common  law  of  riparian  rights,  as  was  especially  illustrated  in  the 
case  of  Kansas  v.  Colorado.^ 

§  1223.  The  equitable  rights  of  respective  States. — ^It  must  be 
borne  in  mind  that  a  river  which  takes  its  head  in  one  State  and 
flows  down  to  and  through  another  State  does  not  end  at  the  bound- 
ary line  of  the  States,  and  a  new  river  begin  at  that  point,  but  it  is 
one  and  the  same  stream  throughout  its  entire  course.  As  was  said 
by  Judge  HaUett  in  Hoge  v.  Eaton,i  "Water  is  essential  to  human 
life  in  the  same  degree  as  light  and  air,  and  no  bounds  can  be  set 
to  its  use  for  supplying  the  natural  wants  of  man  other  than  the 
mighty  barriers  which  the  Creator  has  made  on  the  face  of  the 
•earth."  Therefore,  regardless  of  the  form  of  its  laws  governing 
the  waters  flowing  within  its  boundaries,  each  State  has  rights  in  and 
to  the  waters  of  such  a  river  which  should  be  respected  by  the  other 
State.  And,  while  the  upper  State  through  which  such  a  river 
flows  has  the  undoubted  right  to  make  such  a  reasonable  use  of  its 
waters,  even  to  the  extent  that  the  State  below  may  be  somewhat 
damaged  thereby,  provided  that  the  upper  State  does  not  take  the 
waters  in  excess  of  what  will  give  to  it  an  equitable  apportionment 
of  the  beneflts  of  the  river,  it  can  not  divert  and  use  aU  of  the  water 

s  See  Sec.  1224.  Eep.  665,  185  IT.  S.  125,  46  L.  Ed. 

1 135  Fed.  Bep.  411,  141  Fed.  Eep.  838,  22   Sup.  Ct.  Eep.   552,  and  the 

64,  72  0.  C.  A.  74.  portion   of   the   opinion  eited  in  the 

See,  also,  Kansas  v.  Colorado,  206  next  section. 
U.  8.  46,  51  L.  Ed.  956,  27  Sup,  Ct. 
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of  the  river,  and  thereby  deprive  the  lower  State  of  its  entire  bene- 
fits. In  fact,  the  law  upon  this  subject,  as  it  stands  today,  is  that 
the  right  to  the  use  of  the  waters  of  an  interstate  river,  by  the  respec- 
tive States  through  which  it  flows,  is  analogous  to  the  right  of  indi- 
viduals to  the  use  of  the  waters  of  a  stream  flowing  by  or  through 
their  respective  lands,  under  the  common  law  doctrine  of  riparian 
rights,  as  modified  by  some  of  the  Western  States,  and  discussed  in 
a  previous  portion  of  this  worl^  While  the  upper  owner  on  the 
stream  may  take  out  a  considerable  portion  of  the  water  for  irriga- 
tion, or  for  other  beneficial  uses,  even  to  the  extent  of  considerable 
injury  to  the  rights  of  the  lower  owner,  he  has  no  right  to  take  all 
of  the  water,  and  thus  deprive  the  lower  proprietor  of  all  the  bene- 
fits of  the  stream.  And,  upon  the  other  hand,  the  lower  proprietor, 
although  his  rights  may  be  injured  to  a  considerable  extent  by  such 
a  use  of  the  water  by  the  upper  owner,  must  look  for  relief  by 
way  of  an  action  for  damages  against  the  upper  owner,  and  his  claim 
to  the  right  of  the  undiminished  fiow  of  the  stream  will  not  be  sus- 
tained by  the  courts  by  way  of  injunctive  relief  against  any  diver- 
sion at  all  by  the  upper  owner.^ 

It  must  not  be  understood  that  the  equitable  division  of  the  waters 
of  an  interstate  stream  means  the  equal  division  of  the  natural  flow 
of  the  stream  between  the  States  through  which  it  runs.  The  lower 
States  may  not  need  as  much  of  its  waters  as  the  upper  States  for 
the  reason  that  the  upper  Sates  are  more  arid  and  have  less  rainfall 
than  the  lower  States.  Then,  again,  the  lower  States  may  be  bene- 
fited more  by  the  subterranean  waters  which  flow  under  the  surface 
of  the  soil,  and  caused  to  a  great  extent  by  the  use  of  the  water  by 
the  upper  States  for  irrigation.  This  is  illustrated  in  the  Kansas- 
Colorado  case.  Colorado  has  an  arid  climate,  the  land  is  of  a  much 
higher  altitude  than  that  of  Kansas,  and  the  rainf  aU  is  much  less 
than  Kansas,  and  what  little  rainfall  there  is  in  Colorado,  on  account 
of  the  slope  of  the  lands,  runs  off  rapidly  to  the  lower  lands  in 
Kansas ;  and,  again,  by  the  use  of  the  water  for  irrigation  in  Colo- 
rado, the  lands  in  Kansas  are  greatly  benefited  by  the  underflow 
caused  thereby.  Hence,  to  say  that  the  waters  of  the  natural  flow 
of  the  Arkansas  River  should  be  equally  divided  between  the  two 
States  would  not  be  an  equitable  division  of  its  waters. 

2  For  the  modified  doctrine  of  ripa-  S  For  right  to  injunctive  relief,  see 

riau  rights,  see  Sees.  505-515.  Chap.  81. 
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§  1224.  The  Eansas-Colora/do  case. — ^In  the  history  of  water  right 
litigation,  no  case  has  created  more  interest  or  has  been  of  so  great 
importance,  from  a  "Western  standpoint,  as  the  decision  handed  down 
on  May  13,  1907,  in  the  original  action  brought  in  the  Supreme 
Court  of  the  United  States  in  the  case  of  State  of  Kansas  v.  the 
State  of  Colorado.  1  While  that  decision  bore  directly  on  that  par- 
ticular case,  and  also  involved  a  number  of  questions  under  which 
it  has  been  already  cited  in  previous  portions  of  this  work,  being 
decided  by  the  highest  court  of  the  land,  it  established  a  precedent 
that  will  be  followed  in  all  futiire  controversies  as  to  the  rights  of 
States  to  use  the  waters  of  an  interstate  stream  in  the  reclamation 
of  arid  land.  This  action  was  brought  by  the  State  of  Kansas 
against  the  State  of  Colorado  and  a  large  number  of  private  cor- 
porations, to  prevent  such  a  use  of  the  waters  of  the  Arkansas  River 
in  Colorado  as  would  cause  such  a  depletion  of  the  flow  of  the  waters 
of  the  river  through  the  State  of  Kansas  that  it  would  be  an  injury 
to  the  interests  of  the  State  of  Kansas  and  her  people.  The  right 
of  the  United  States  to  intervene  on  the  ground  of  the  superior  right 
of  the  National  Government  to  control  the  flow  of  the  river  as  a  part 
of  the  system  or  scheme  for  the  reclamation  of  arid  lands,  under  the 
National  Reclamation  Act,^  was  denied  by  the  Court  without  preju- 
dice to  the  right  of  intervention  only  if  necessary  to  preserve  or 
improve  the  navigability  of  the  river.  The  right  of  the'  State  of 
Kansas  to  bring  the  suit  was  sustained  on  the  ground  that  the  ques- 
tion involved  was  a  matter  of  State  interest,  affecting  the  general 
welfare  of  the  State,  and  that  in  bringing  such  an  action  the  State 
was  not  merely  representing  individual  citizens.  Also,  that  it  does 
not  follow  that  because  Congress  can  not  determine  the  rule  of  law 
which  shall  control  the  waters  flowing  through  the  respective  States, 
or  because  neither  State  can  enforce  its  own  policy  upon  the  other, 
that  the  controversy  ceases  to  be  one  of  a  justiciable  nature,  or  that 
there  is  no  power  which  can  take  cognizance  of  the  controversy  and 
determine  the  relative  rights  of  the  two  States.    Indeed,  the  dis- 

1  206  IT.  8.  46,  51  L.  Ed.  956,  27  L.  388.  See  Sec.  8,  wherein  it  is  pro- 
Sup.  Ct.  Eep.  665;  Id.,  on  demurrer,  vided,  "and  nothing  herein  shall  in 
185  IT.  S.  125,  46  L.  Ed.  838,  22  Sup.  any  way  affect  any  right  of  any  State 
Ct.  Eep.  552.  or  of  the  Federal  Government,  or  of 

2  For  the  National  Eeclamation  Act,  any  land  owner,  appropriator,  or  user 
see  Chap.  65,  Sees.  1235,  1286;  7  Fed.  of  water  in,  to,  or  from  any  inter- 
Stat.  Ann.,   1905,  p.vl098j    32   Stat,  state  stream  or  the  waters  thereof," 
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agreement,  coupled  with  its  effect  upon  the  stream  passing  through 
the  two  States,  made  the  matter  in  controversy  a  subject  for  inves- 
tigation and  determination  by  the  Supreme  Court.  And,  referring 
to  the  case  of  Missouri  v.  Illinois,  which  case  involved  the  question 
of  the  pollution  by  one  State  of  an  interstate  stream,  the  Court  said. 
"In  other  words,  through  these  successive  disputes  and  decisions 
this  Court  is  practically  building  up  what  may  not  improperly  be 
called  interstate  common  law."* 

A  very  original  and  somewhat  unique  contention  upon  the  part  of 
Colorado  was  that  the  Arkansas  River  in  that  State  terminated  at 
the  State  line,  and  that  the  Arkansas  River  in  Kansas  was  a  new 
river,  beginning  below  the  State  line.  But  upon  this  subject  Mr. 
Justice  Brewer,  in  speaking  for  the  unanimous  Court,  said: 
"Equally  untenable  is  the  contention  of  Colora,do  that  there  are 
really  two  rivers,  one  commencing  in  the  mountains  of  Colorado  and 
terminating  at  or  near  the  State  line,  and  the  other  commencing  at  or 
near  the  place  where  the  former  ends,  and  from  springs  and  branches 
starting  a  new  stream  to  flow  onward  through  Kansas  and  Oklahoma 
toward  the  Gulf  of  Mexico.  From  time  immemorial  the  existence 
of  a  single  continuous  river  has  been  recognized  by  geographers, 
explorers,  and  travelers.  That  there  is  a  great  variance  in  the 
amount  of  water  flowing  down  the  channel  at  different  seasons  of 
the  year  and  in  different  years  is  undoubted ;  that  at  times  the  en- 
tire bed  of  the  channel  has  been  in  places  dry  is  evident  from  the 
testimony.  In  that  way  it  may  be  called  a  broken  river.  But  this 
is  a  fact  common  to  all  streams  having  their  origin  in  a  mountainous 
region,  and  whose  volume  is  largely  affected  by  the  melting  of  the 
mountain  snows." 

But  the  great  question  involved  in  the  case  was  that  of  the  right 
of  the  people  of  Colorado  to  take  the  water  from  this  interstate  river 
for  the  purpose  of  irrigating  arid  lands  to  such  an  extent  that  it 
would  thereby  diminish  the  flow  of  the  river  through  the  State  of 
Kansas,  and  so  cause  some  injury  to  the  riparian  owners  in  the  State 
of  Kansas.  This  question  involved,  first,  the  question  whether  the 
common  law  rule  of  riparian  rights  or  the  rule  under  the  Arid 
Region  Doctrine  of  appropriation  should  govern;  and,  second,  if 
the  use  of  the  waters  for  irrigation  by  the  State  of  Colorado  was 
lawful,  to  what  extent  might  that  State  go  in  such  a  use.  Upon  this 
question  the  Court  held  that  it  was  for  each  State  to  determine  for 
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itself  whethe;:  the  eommoii  law  rule  or  the  doctrine  of  appropriation 
should  govern  the  waters  within  its  territory,  and  that  Congress  can 
not  enforce  either  rule  upon  any  State.  Neither  can  either  State 
legislate  for  or  impose  its  own  policy  upon  the  other.  But  the 
decision  also  held  that  since  Kansas  itself  recognized  the  right  of 
appropriation  of  the  waters  of  the  natural  streams  for  the  purpose 
of  irrigation,  she  could  not  complain  of  the  adoption  of  that  doc- 
trine by  the  State  of  Colorado.  Upon  the  second  phase  of  the  ques- 
tion as  to  the  extent  to  which  the  appropriation  and  use  might  be 
made,  the  Court  held  that  there  is  one  cardinal  rule  underlying  all 
the  relations  of  the  States  to  each  other,  and  that  is  equality  of 
right,  and  that  the  Court  must ' '  so  adjust  the  dispute  upon  the  basis 
of  equality  of  rights  as  to  secure,  as  far  as  possible,  to  Colorado  the 
benefits  of  irrigation,  without  depriving  Kansas  of  the  like 
beneficial  effect  of  a  flowing  stream."  That  the  Court  is  called 
upon  to  settle  the  dispute  in  such  a  way  as  will  recognize  the  equal 
rights  of  both  and  at  the  same  time  to  establish  justice  between 
them.  The  Court  then  found  directly  that,  owing  to  the  diversion 
of  the  waters  of  the  river  in  Colorado,  there  had  been  a  perceptible 
injury  to  the  portions  of  the  Arkansas  Valley  in  the  State  of  Kansas, 
and  particularly  to  those  portions  closest  to  the  Colorado  line ;  that 
the  result  of  that  appropriation,  upon  the  other  hand,  had  been  the 
reclamation  of  large  areas  in  Colorado,  and  the  transforming  of 
thousands  of  acres  of  arid  lands  into  fertile  fields,  and  rendering 
possible  their  occupation  and  cultivation  when  otherwise  they  would 
have  continued  barren  and  unoccupied.  And,  as  previously  stated 
in  the  opinion,  "When  we  compare  the  amount  of  this  detriment 
with  the  great  benefit  which  has  obAdously  resulted  to  the  counties 
in  Colorado,  it  would  seem  that  the  equality  of  right  between  the 
two  States  forbids  any  interference  with  the  present  withdrawal  of 
water  in  Colorado  for  the  purposes  of  irrigation."  The  Court  fur- 
ther held  that  at  the  same  time  it  was  obvious  that  if  the  depletion 
of  the  waters  of  the  river  in  the  State  of  Colorado  continues  to  in- 
crease, there  will  come  a  time  when  Kansas  may  justly  say  that  there 
is  no  longer  an  equitable  division  of  the  benefits,  and  may  rightfully 
call  for  relief  against  the  action  of  Colorado,  its  corporations  and 
citizens,  in  appropriating  the  waters  of  the  Arkansas  River  for  irri- 
gation purposes.  The  decree  accordingly  dismissed  the  biU  of  the 
State  of  Kansas  as  against  all  defendants  without  prejudice  to  the 
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right  of  Kansas  to  institute  new  proceedings  whenever  it  shall  ap- 
pear that,  through  a  material  increase  in  the  depletion  of  the  waters 
of  the  Arkansas  by  Colorado,  its  corporations  or  citizens,  the  sub- 
stantial interests  of  Kansas  are  being  injured  to  the  extent  of  de- 
stroying the  equitable  apportionment  of  benefits  between  the  two 
States  resulting  from  the  flow  of  the  river. 

Therefore,  as  to  the  rights  in  and  to  the  waters  of  interstate 
streams  the  law  of  this  case,  suiaaned  up  in  a  concise  statement, 
seems  to  be  that  each  State  through  which  an  interstate  river  runs 
is  entitled  to  make  v  reasonable  use  of  dts  waters,  even  to  the  extent 
that  the  State  below  may  be  damaged  to  a  considerable  extent 
thereby,  provided  the  upper  State  does  not  divert  the  waters  in 
excess  of  what  wiU  give  it  an  equitable  apportionment,  all  facts 
considered,  of  the  benefits  of  the  river,  which  apportionment  is  not 
confined  to  an  equal  division  between  the  two  States,  or  the  respec- 
tive States,  of  the  entire  natural  flow  of  the  stream. 

§  1225.  Bights  of  appropriators — Adjoining  States  are  not  af- 
fected by  State  lines. — The  rights  of  the  respective  States  and  of 
the  citizens  thereof  in  and  to  the  use  of  waters  of  an  interstate 
stream  depend  somewhat  upon  the  laws  of  those  States  governing 
waters.  If  the  common  law  is  the  only  law  of  waters  governing  two 
adjoining  States  through  which  an  interstate  river  flows,  or  if  both 
States  have  adopted  the  Arid  Region  Doctrine  of  appropriation,  the 
right  to  the  use  of  the  waters  of  an  interstate  stream  is  not  affected 
by  the  boundary  line  which  divides  the  States.  But  where  there  is 
conflict  of  the  laws  relative  to  the  subject  of  water,  that  is  to  say, 
the  lower  State  upon  the  stream  having  only  the  common  law  of 
riparian  rights,  and  the  upper  State  having  adopted  the  Arid  Ee- 
gion  Doctrine  of  appropriation,  the  rule  is  different,  and  will  be 
discussed  in  a  subsequent  section  of  this  chapter,  i 

The  rights  as  between  appropriators  of  the  waters  of  an  interstate 
stream  are  not  affected  by  the  boundary  line  between  the  two  States. 
As  was  said  by  a  "Wyoming  case :  ^  "  The  separation  of  lands 
capable  of  irrigation  from  such  streams  is  of  no  consequence."^ 

1  For  effect  of  oonfliot  on  interstate  3  See,  also,  Howell  v.  Johnson,  89 
streams,  see  See.  1227.                                Fed.  Eep.  556. 

2  Willey  V.  Decker,  11  Wyo.  496,  73 
Pae.  Bep.  210,  100  Am.  St.  Eep.  939. 
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As  was  said  in  a  recent  Idaho  case:  *  "The  relative  rights,  there- 
foiE,  of  appropriators  of  waters  of  an  interstate  stream  are  the 
same,  whether  the  appropriations  are  all  in  the  same  State  or  some 
in  one  State  and  the  balance  in  another  State."  ^  "The  right  to 
divert  running  waters  for  irrigating  lands  in  an  arid  country  is  not 
controlled  or  affected  by  political  divisions.  It  is  the  same  in  all 
States  through  which  the  streams  may  pass. ' '  ^ 


4  Taylor  y.  Hulett,  15  Idaho  265,  97 
Pac.  Eep.  37,  19  L.  E.  A.,  N.  S.,  535. 

6  See  Anderson  v.  Bassman,  140 
Fed.  Eep.  10,  140  Fed.  Eep.  14,  where 
a  decree  was  rendered  in  California 
settling  the  rights  of  the  respective 
appropriators  both  in  California  and 
Nevada. 

Cline  V.  Stock,  71  Neb.  70,  98  N. 
W.  Eep.  454,  102  N.  "W.  Eep.  265, 
where  in  a  ease  tried  in  Nebraska  and 
where  the  plaintiff's  mill  where  he 
used  the  water  was  in  Kansas,  the 
Court  said  that  this  fact  "ought  not 
to  deprive  Mm  of  any  rights  which 
the  laws  of  our  State  give  to  a  lower 
riparian  owner.  Any  attempt  of  our 
legislature  to  discriminate  against 
him  as  compared  with  the  resident 
mill  owners  would  be  promptly  de- 
clared unconstitutional  by  the  Federal 
courts.  Any  such  determination  by 
the  courts  would  seem  to  be  equally 
obnoxious  to  the  Federal  Constitu- 
tion. It  seems  clear  that  the  plaintiff 
should  be  allowed  the  same  standing 
as  one  of  our  own  citizens  with  a  mill 
on  this  side  of  the  State  liiie." 

See,  also,  Conant  v.  Deep  Creek  etc. 
Irr.  Co.,  23  Utah  627,  66  Pae.  Eep. 
188,  90  Am.  St.  Eep.  721,  where  it 
is  said:  "It  is  a  recognized  rule  of 
law  that  a  person  who  has  appro- 
priated water  at  a  certain  point  in  a 
stream  is  entitled  to  have  so  much  of 
the  waters  of  said  stream  as  he  has 
appropriated  flow  down  to  him  to  the 
point  of  his  diversion;  and,  if  the  set- 


tlers higher  up  on  the  stream,  in  an- 
other State,  whose  appropriations  are 
subsequent,  divert  any  of  the  waters 
of  the  stream  which  have  been  so 
first  appropriated,  then  the  courts  of 
the  latter  state  will  protect  the  first 
settler  in  his  rights.  The  Idaho 
courts,  therefore,  have  ample  and  com- 
plete jurisdiction  to  protect  the  rights 
of  respondents  to  have  the  waters 
which  they  have  appropriated,  and 
which  they  divert  ia  Utah,  fiow 
through  the  channel  of  the  stream, 
and  to  limit  and  determine  the  rights 
of  the  Idaho  appropriators  with  ref- 
erence thereto." 

'  <  The  fact  of  a  State  line  intersect- 
ing the  stream  does  not,  within  itself, 
impinge  upon  the  right."  Eickey  etc. 
Co.  V.  Miller  &  Lux,  152  Fed.  Eep. 
11,  81  C.  C.  A.  207;  affirming  Id., 
146  Fed.  Eep.  574;  afarmed,  218  U. 
S.  258,  54  L.  Ed.  1032,  11  Sup.  Ct. 
Eep.  11. 

See,  also,  Eickey  Land  etc.  Co.  v. 
Wood,  152  Fed.  Eep.  22,  81  C.  C.  A. 
218;  affirmed,  218  U.  S.  258,  54  L. 
Ed.  1032,  31  Sup.  Ct.  Eep.  11;  Bige- 
low  V.  Draper,   6  N.  D.   152,   69   N. 

W.  Eep.  570 ;  Turley  v.  Furman,  

N.  M. ,  114  Pac.  Eep.  278;  Lam- 
son  V.  Valies,  27  Colo.  201,  61  Pac. 
Eep.  231;  Taylor  v.  Hulett,  15  Idaho 
265,  97  Pae.  Eep.  37,  19  L.  E.  A.,  N. 
S.,  535. 

«  Hoge  V.  Eaton,  135  Fed.  Eep.  411, 
141  Fed.  Eep.  64,  72  C.  C.  A.  74. 
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It  was  ako  held  in  the  Kansas-Colorado  case  '^  that  the  determina- 
tion of  the  respective  rights  of  the  States  of  Kansas  and  Colorado  to 
the  benefit  of  the  waters  of  the  Arkansas  Eiver  can  not  be  affected 
by  any  theory  that,  because  at  times  and  in  some  places  the  entire 
bed  of  the  channel  was  dry,  there  were  two  rivers,  one  commencing 
in  the  mountains  of  Colorado  and  terminating  at  or  near  the  State 
line,  and  the  other  commencing  at  or  near  the  place  where  the  for- 
mer ends, "and  from  springs  and  Ijranches  starting  as  a  new  stream 
to  flow  onward  through  Kansas  and  Oklahoma  toward  the  Gulf  of 
Mexico,  the  Court  holding  that  the  equitable  division  of  the  waters 
of  an  interstate  stream  between  the  respective  States  through  which 
or  adjoining  which  the  stream  flows  was  the  only  true  rule.^ 

The  Supreme  Court  of  the  United  States,  in  a  decision  rendered 
in  1911,9  held  that  that, Court,  in  the  absence  of  Montana  legisla- 
tion to  the  contrary,  will  assume  that  prior  appropriators  of  the 
waters  of  an  interstate  stream  at  a  point  in  Wyoming  could  acquire 
rights  as  against  subsequent  or  junior  appropriators  of  the  waters 
of  the  same  stream  in  Montana,  enforceable  in  the  latter  State.  And 
Mr.  Justice  Holmes,  in  rendering  the.  decision  of  the  Court  upon 
this  subject,  after  referring  to  the  common  law  rule,  said:  "There 
is  even  stronger  reason  for  the  same  assumption  here.  Montana 
can  not  be  presumed  to  be  intent  on  suicide,  and  there  are  as  many, 
if  not  more,  cases  in  which  it  would  lose  as  there  are  in  which  it 
would  gain,  if  it  invoked  a  trial  of  strength  with  its  neighbors.  In 
this  very  instance,  as  has  been  said,  the  Big  Horn,  after  it  has  re- 
ceived the  waters  of  Sage  Creek,  flows  back  into  that  State.  But 
this  is  the  least  consideration.  The  doctrine  of  appropriation  has 
prevailed  in  these  regions  probably  from  the  first  moment  that  they 
knew  of  any  law,  and  has  continued  since  they  became  territory  of 
the  United  States.  It  was  recognized  by  the  statutes  of  the  United 
States,  while  Montana  and  Wyoming  were  such  territory,!^  and  is 
recognized  by  both  States  now.  Before  the  State  lines  were  drawn, 
of  course,  the  principles  prevailed  between  the  lands  that  were 

7  206  TJ.  S.  46,  51  L.  Ed.  956,  27  affirming  same  ease  below,  159  Fed. 
Sup.  Ct.  Eep.  655,  185  XT.  S.  125,  46      Eep.  651,  86  C.  C.  A.  519. 

L.  Ed.  838,  22  Sup.  Ct.  Eep.  552.  lOEev.  Stat.,  Sees.  2339,  2340;  TJ. 

8  See  Sec.  1223.  S.   Comp.   Stat.,   1901,   p.    1437;    Act 

9  Beau  V.  Morris,  221  TJ.  S.  485,  of  March  3,  1877,  Chap.  107 ;  19  Stat. 
65  L.  Ed.  821,  31  Sup.  Ct.  Eep.  703;  L.   377,  U.  8.  Comp.   Stat.,  1901,  p. 

1548. 
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destined  to  be  thus  artificially  divided.  Indeed,  Morris  had  made 
his  appropriation  before  either  State  was  admitted  to  the  Union. 
The  only  reasonable  presumption  is  that  the  States,  upon  their  in- 
corporation, continued  the  system  that  had  prevailed  theretofore, 
and  made  no  changes  other  than  those  necessarily  implied  or  ex- 
pressed." 

§  1226.  Rights  of  riparian  owners  in  the  respective  States  are 
not  affected  by  State  lines.-=— As  is  the  ease  with  the  rights  of  ap- 
propriators  only  in  different  States  taking  water  from  an  interstate 
stream  not  being  affected  by  State  lines  as  to  their  respective  rights, 
so  also  it  is  the  case  in  those  States  which  only  have  the  common 
law  of  riparian  rights  by  governing  the  waters  of  the  streams.  In  a 
recent  case  decided  by  the  Supreme  Court  of  the  United  States  ^ 
Mr.  Justice  Holmes  referred  to  the  common  law  rule  in  the  follow- 
ing language:  "But  with  regard  to  such  rights  as  came  into  ques- 
tion in  the  older  States,  we  believe  that  it  always  was  assumed,  in 
the  absence  of  legislation  to  the  contrary,  that  the  States  were  will- 
ing to  ignore  boundaries,  and  allowed  the  same  rights  to  be  acquired 
from  outside  the  State  that  could  be  acquired  from  within.  "2  n 
therefore  follows  that  where  there  is  but  one  rule  of  law  governing 
the  waters  of  the  respective  States  through  which  an  interstate 
stream  flows,  the  right  to  the  use  of  the  waters  of  such  stream 
is  not  affected  by  the  boundary  line  which  divided  the  States.  Where, 
however,  there  is  a  conflict  of  laws,  the  rule  is  somewhat  different,  as 
will  be  discussed  in  the  next  section. 

A  decision  pertinent  to  the  subject  under  discussion  was  rendered 
by  the  United  States  Circuit  Court  of  Appeals  for  the  second  circuit 

1  Bean  v.  Morris,  \21  U.  S.  485,  55  Canal  Co.,  1  WaU.  Jr.  275,  Fed.  Cas. 
L.  Ed.  821,  31  Sup.  Ct.  Eep.  703;  No.  12,139,  14  How.  80,  14  L.  Ed. 
afErming  same  ease  below,  159  Fed.  335;  Foot  v.  Edwards,  3  Blatchf.  310, 
Eep.  651,  86  C.  C.  A.  519.  Fed.  Cas.  No.  4,908 ;  "Wooster  v.  Great 

2  Citing  Mannville  etc.  Co.  v.  Wor-  Falls  Mfg.  Co.,  39  Me.  246,  253;  Ar- 
cester,  138  Mass.  91,  52  Am.  Eep.  mendiaz  v.  Stillman,  54  Tex.  623; 
261 ;  Thayer  v.  Brooks,  17  Ohio  489,  49  State  v.  Lord,  16  N.  H.  357 ;  Howard 
Am.  Dec.  474;  Slack  v.  Waleott,  3  v.  Ingersoll,  17  Ala.  780,  793;  re- 
Mason  508,  516,  Fed.  Cas.  No.  12,932;  versed,  54  TJ.  S.  13  How.  381,  14  L. 
Stillman  v.  White  Eoek  Mfg.  Co.,  3  Ed.  189;  Euckman  t.  Green,  9  Hun, 
Woodb.    &    M.    538,    Fed.   Cas.   No.  225. 

13,446;    Eundell    V.    Delaware    &    E. 
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in  the  case  of  Pine  v.  Mayor  etc.  of  the  City  of  New  York.*  The 
Court  held  that  the  State  of  New  York  could  not,  under  its  power 
of  eminent  domain,  authorize  water  to  be  taken  from  a  non-navi- 
gable stream  having  its  source  in  New  York  for  the  purpose  of  sup- 
plying a  municipal  corporation  at  a  distance  therefrom  if  the  effect 
would  be  to  materially  diminish  the  flow  of  the  stream  to  the 
injury  of  the  rights  of  riparian  owners  on  the  same  stream  in  the 
State  of  Connecticut.  It  is  further  held  that  a  Connecticut  riparian 
owner  might  maintain  a  suit  in  equity  to  enjoin  the  diversion  of  the 
water  from  the  stream  in  New  York  State  to  his  injury,  although 
the  diversion  was  made  under  an  attempted  exercise  of  the  right 
of  eminent  domain,  and  that  he  was  not  bound  to  seek  his  remedy 
in  compensation  in  the  eminent  domain  proceedings.  This  decision 
was  rendered  by  two  of  the  judges  of  the  Court,  with  one  dissenting. 
The  effect  of  the  decision,  however,  is  left  in  considerable  doubt  by 
reason  of  the  fact  that  the  case  was  appealed  to  the  Supreme  Court 
of  the  United  States,  and  there  the  decision  was  reversed  on  other 
grounds.*  The  Supreme  Court  of  the  United  States  withheld  any 
opinion  as  to  the  right  as  to  the  diversion  of  the  water,  but  held  that 
the  decree  of  the  lower  court  was  erroneous  in  the  measure  of  relief 
given,  even  if  it  were  assumed  that  the  diversion  of  the  water  vio- 
lated a  legal  right  of  the  complainant.  Therefore,  as  far  as  the 
decision  of  the  lower  court  is  concerned,  it  is  not  of  much  weight  as 
an  authority. 

§  1227.  Effect  of  the  conflict  of  laws  on  interstate  streams. — 
The  equitable  division  of  the  waters  of  interstate  streams  between 
the  States  through  which  or  adjoining  which  such  streams  flow  be- 
ing the  rule  of  law  adopted  by  the  Supreme  Court  of  the  United 
States  as  governing  the  subject,  in  what  that  Court  terms  the 
"practically  building  up  what  may  not  be  improperly  called  inter- 
state common  law,"  ^  as  discussed  in  the  preceding  sections,^  it  must 
therefore  follow  that  this  rule  is  not  affected  by  the  conflict  of  the 
laws  of  the  respective  States  governing  the  waters  flowing  within 

S112   Fed.   Eep.   98,   50   C.   C.   A.  552;  Id.,  206  TJ.  S.  46,  51  L.  Ed.  956, 

145.  27  Sup.  Ct.  Eep.  665. 

4  185  tJ.  S.  93,  46  L.  Ed.  820,  23  See,  also,  Eiekey  Land  and  Cattle 

Sup.  Ct.  Eep.  592.  Co.  v.  Miller  &  Lux,  218  TJ.  S.  258,  54 

1  Kansas    v.    Colorado,    185    TJ.    S.  L.  Ed.  1032,  31  Sup.  Ct.  Eep.  11. 

125,  4S  L.  Ed.  838,  22  Sup.  Ct.  Eep.  2  See  Sees.  1225,  1226. 
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their  respective  jurisdictions.  Although  each  State  has  the  power 
to  adopt  such  laws  as  it  sees  fit  to  govern  the  waters  within  its  own 
territory,  no  State  has  the  power  to  enact  such  laws  for  another 
State.  As  said  by  Mr.  Justice  Brewer  in  rendering  the  opinion  of 
the  unanimous  Court  in  the  Kansas-Colorado  case :  "Neither  State 
can  legislate  for  nor  impose  its  own  policy  upon  the  other. ' '  So,  as 
far  as  this  rule  of  equitable  division  of  the  waters  of  an  interstate 
stream  is  concerned,  it  makes  no  difference  as  to  whether  or  not  one 
of  the  States  has  utterly  repudiated  the  common  law  of  riparian 
rights  and  adopted  the  Arid  Kegion  Doctrine  of  appropriation  and 
another  State  relies  wholly  upon  the  common  law  of  riparian  rights. 
The  rule  of  equitable  division  between  the  two  States  must  prevail 
in  any  event.  This  rule  of  law  is  illustrated  by  the  Kansas-Colo- 
rado case,  where  the  Arkansas  River  takes  its  rise  in  the  mountains 
of  Colorado,  where  the  rule  of  law  governing  the  waters  of  the  State 
is  that  of  the  Arid  Region  Doctrine  of  appropriation  only,  and 
where  the  stream  flows  into  the  State  of  Kansas,  where  it  was  eon- 
tended  that  the  prevailing  rule  of  law  was  the  common  law  doctrine 
of  riparian  rights,  but  which  State,  in  fact,  had  both  systems  of  laws 
governing  waters. 

Again,  the  rule  is  illustrated  in  the  case  of  Anderson  v.  Bassman, 
where  the  stream  in  question 'takes  its  rise  in  the  high  Sierras  in 
California,  which  State  has  both  rules  of  law  governing  its  waters, 
the  doctrine  of  appropriation  and  the  common  law  of  riparian 
rights,  and  where  the  stream  flows  into  the  State  of  Nevada,  which 
State  has  utterly  repudiated  the  common  law  of  riparian  rights  and 
has  adopted  the  Arid  Region  Doctrine  of  appropriation  as  its  only 
rule  of  law  governing  the  waters  flowing  within  its  boundaries.^ 

Neither  does  the  fact  that  one  of  the  States  has  dedicated  all  the 
waters  flowing  within  its  boundaries,  either  by  constitutional  pro- 
visions or  by  statutory  enactment,^  to  the  State  and  to  its  citizens 
affect  the  right  of  the  division  of  the  waters  of  interstate  streams 

3  Anderson   v.   Bassman,    140    Fed.  laws    of   the   respective   States,   both 

Rep.  14,  "where  it  was  held  that  ri-  subject  to  the  limitation  that  a  rea- 

parian  owners  of  lands  on  an  inter-  sonable   quantity   of   water   only   for 

state  stream  in  California  and  appro-  the  beneficial  use  to  which  it  was  de- 

priators  of  the  waters  from  the  same  voted  should  be  taken, 

stream  in  Nevada  were  equally  pro-  4  For  the  dedication  of  its  waters  to 

tected  in  the  rights  given  them  by  the  the  State,  see  Sees.  372-389. 
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upon  an  equitable  basis.^  As  was  stated  by  Judge  Hallett  in  the 
case  of  Hoge  v.  Eaton:  6  "The  idea  of  an  exclusive  right  in  the 
people  of  a  State  to  divert  its  running  waters,  to  the  injury  of  ri- 
parian owners  in  another  State,  must  be  equally  untenable.  In- 
deed, the  doctrine  of  riparian  ownership  and  the  use  of  running 
water  is  not  subject  to  political  boundaries.  Between  hostile  States 
the  doctrine  may  not  be  recognized,  but  any  such  repudiation  would 
be  simply  vis  major.  Between  States  dwelling  in  peace  and  con- 
cord, as  are  the  States  of  our  Union,  the  equal  right  of  the  inhab- 
itants of  each  State  must  always  be  recognized."  "^ 

The  validity  of  an  appropriation  or  other  use  of  the  waters  of 
an  interstate  stream  is  governed  by  the  laws  of  the  State  where  the 
appropriation  or  use  is  made.^  A  valid  appropriation  once  made 
in  one  State  will  be  so  recognized  and  upheld  by  the  courts  of  an- 
other State.^ 

§  1228.  The  appropriation  of  the  waters  in  one  State  for  use  in 
another — Interstate  streams. — ^It  often  happens  that,  while  the  use 
of  the  waters  of  an  interstate  stream  is  in  one  State,  in  order  to 
obtain  the  necessary  fall  to  conduct  the  water  to  the  place  of  use, 
the  diversion  must  be  made  in  another  State.  Where  this  is  the 
case  no  distinction  can  be  made.  The  drawing  water  through  a 
canal  from  one  State  for  use  in  anothei!  from  a  stream  which  natur- 
ally flows  from  the  former  to  the  latter  is  not  necessarily  a  violation 

5  Drawing  water  through  a  canal  7  See,  also,  Anderson  v.  Bassman, 
from  one  State  into  another  for  the  140  Fed.  Eep.  10,  14 ;  Willey  v.  Decker, 
purpose  of  irrigating  lands  in  the  lat-  11  Wyo.  496,  73  Pae.  Rep.  210,  100 
ter  State  is  not  necessarily  a  vio-  Am.  St.  Rep.  939,  where  upon  streams 
lation  of  the  constitution,  laws,  or  flowing  from  a  State  which  recog- 
polioy  of  the  former  State,  although  .  nized  riparian  rights  into  a  State 
the  State  reserves  all  the  waters  for  which  denied  them,  the  rip,arian  rights 
itself  and  its  citizens,  so  far  as  they  in  the  former  State  were  upheld, 
are  necessary  for  the  beneficial  uses  8  Willey  v.  Decker,  11  Wyo.  496, 
to  which  the  State  and '  its  citizens  73  Pac.  Rep.  210,  100  Am.  St.  Rep. 
apply  them.  Judge  Sanborn,  speak-  939;  Morris  v.  Bean,  146  Fed.  Rep. 
ing  for  the  Circuit  Court  of  Appeals,  432;  affirming  Id.,  159  Fed.  Rep.  651, 
Eighth  Circuit,  in  Perkins  County,  86  C.  G.  A.  519;  affirmed,  221  V.  S. 
Nebraska  v.  Graff,  114  Fed.  Rep.  441,  485,  55  L.  Ed.  821,  31  Sup.  Ct.  Rep. 
52  C.  C.  A.  243.  703 ;  Anderson  v.  Bassman,  140  Fed. 

6  135  Fed.  Rep.  411,  141  Fed.  Rep.  Rep.  14. 
64,  72  C.  C.  A.  74  9  Id. 
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of  the  constitution,  laws,  or  policy  of  the  former  State,  although 
that  State  reserves  aU.  its  waters  for  itself  and  citizens.  ^ 

There  is  a  rather  anomalous  condition  of  affairs  between  Colorado 
and  New  Mexico  involving  appropriations  from  interstate  streams 
where  the  point  of  diversion  was  in  Colorado  and  the  lands  to  be 
irrigated  in  New  Mexico.  In  a  case  decided  in  1900  by  the  Supreme 
Court  of  ColoraSOj^  it  was  held  that  the  statute  of  Colorado  pro- 
viding for  the  statutory  adjudications  of  water  rights  for  irrigation 
purposes  had  no  application  to  cases  where  the  point  of  diversion 
is  within  the  State  but  the  lands  to  be  irrigated  lie  without  the  ter- 
ritorial limits,  and  hence  in  a  proceeding  under  such  statutes  water 
win  not  be  decreed  to  irrigate  New  Mexico  lands.  Again,  in  a  ease 
decided  in  1911  by  the  Supreme  Court  of  New  Mexico,^  after  citing 
the  Colorado  case  above  referred  to,  it  was  held  that  a  project  to 
irrigate  lands  in  New  Mexico  from  the  waters  of  a  natural 
stream  running  from  Colorado  into  New  Mexico,  when  the  point 
of  diversion,  the  headgate,  and  about  six  miles  of  the  canal  are  in 
Colorado,  is  not  within  the  jurisdiction  of  the  Territorial  Engineer 
of  New  Mexico,  and  that  he  is  without  authority  to  issue  a  permit 
for  such  project. 

§  1229.  The  appropriation  of  waters  in  one  State  for  use  in  an- 
other— State  streams. — The  right  to  divert  the  waters  of  a  stream 
or  other  body  of  water  which  is  not  interstate,  but  wholly  confined 
within  the  boundaries  of  a  State,  for  use  in  another  State  by  the 
citizens  of  either,  presents  a  different  phase  of  interstate  control 
from  that  discussed  in  the  preceding  sections  of  this  chapter  respect- 
ing the  waters  of  interstate  streams.  All  authority  seems  to  be 
against  the  proposition  that  this  may  be  done,  even  where  there  is 
not  a  statute  of  the  State  wherein  the  stream  or  other  body  of  water 
flows  or  lies,  prohibiting  such  a  diversion  and  use.^  This  right  of 
ownership  and  control  of  all  the  waters  of  a  State  is  in  the  State 
itself.2  This  is  true  either  with  or  without  a  statutory  enactment 
by  the  State  either  dedicating  its  waters  to  the  State  or  making  it 

1  Perkins  Couiit7  v.  Graff,  114  Fed.  s  Turley  v.  Purman, N.  M.  — , 

Eep.  441,  52  C.  0.  A.  243.  114  Pae.  Eep.  278. 

But  see  Biglow  v.  Draper,  6  N.  D.  i  Por  the  dedication  of  the  watera 

152,  69  N.  W.  Eep.  570.  of  a  State  to  the  State  or  the  public, 

2  Lamson  v.  Vailes,  27  Colo.  201,  61  see   Sees.   372-389. 
Pae.  Eep.  231.  2  See  Sees.  507,  593. 
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unlawful  for  any  person  or  corporation  to  divert  and  carry  ita 
waters  into  another  State  for  use  therein.  But  where  such  a  statu- 
tory enactment  is  provided,  it  makes  the  case  so  much  the  stronger, 
and  such  a  diversion,  transportation,  and  use  can  not  be  made.  This 
law;  as  it  seems  to  us,  has  been  settled  by  the  Supreme  Court  of  the 
United  States  in  the  recent  case  of  Hudson  County  "Water  Company 
V.  McCarter,3  and  although  it  is  stated  by  Mr.  Justice  Holmes  in 
rendering  the  opinion  of  the  Cou:^  that  "the  problems  of  irrigation 
have  no  place  here,"  the  principles  laid  down  in  the  case  apply 
as  much  to  cases  where  the  diversion  and  use  is  made  for  the  pur- 
pose of  irrigation  as  for  culinary  and  domestic  purposes  of  a  great 
city,  as  was  the  fact  in  the  case  at  bar. 

The  facts  in  that  case  were  that  the  legislature  of  the  State  of 
New  Jersey  in  1905  enacted  among  other  provisions  of  the  Act  the 
following:  "It  shall  be  unlawful  for  any  person  or  corporation  to 
transport  or  carry,  through  pipes,  conduits,  ditches,  or  canals,  the 
waters  of  any  fresh-water  lake,  pond,  brook,  creek,  river,  or  stream 
of  this  State  into  any  other  State  for  use  therein."  *  After  the 
passage  of  this  statute  the  defendant  made  a  contract  with  the  City 
of  New  York  to  furnish  adequate  water  for  the  burrough  of  Rich- 
mond, and  of  not  less  than  three  million  gallons  a  day.  Thereupon 
the  action  was  brought  praying  that,  pursuant  to  the  above  Act  and 
otherwise,  the  defendant  be  enjoined  from  carrying  the  waters  of 
the  Passaic  River  out  of  the  State.  An  injunction  was  issued  by 
the  chaneellor,^  the  decree  was  affirmed  by  the  court  of  errors  and 
appeals,^  and  the  defendant  company,  upon  constitutional  grounds, 
then  appealed  the  ease  to  the  Supreme  Court  of  the  United  States, 
and  the  decree  was  affirmed  by  that  Court  on  all  grounds.  It  was 
held  by  the  latter  Court  that  a  State,  even  without  statutory  enact- 
ment, "as  quasi-sovereign  and  representative  of  the  interests  of  the 
public,  has  a  standing  in  court  to  protect  the  atmosphere,  the  water, 
and  the  forests  within  its  territory,  irrespective  of  the  private  own- 

8  209  IT.  S.  349,  52  L.  Ed.  828,  28  Co.,  ,70  N.  J.  Eq.  695,  65  Atl.  Eep. 

Sup.  Ct.  Eep.  529,  4  Ann.  Gas.  560 ;  489,  14  L.  E.  A.,  N.  S.,  197,  118  Am. 

affiiming  Id.,  .70  N.  J.  Eq.  695,  65  St.  Eep.   754,   10  Am.  &  Eng.  Ann. 

Atl.  Eep.  489,  14  L.  E.  A.,  N.  a,  197,  Cas.    116;    affirmed,   209   TJ.    S.   349, 

118  Am.  St.  Eep.  754,  10  Ann.  Cas.  52  L.  Ed.  828,  28  Sup.  Ct.  Eep.  529. 

116.  See,   also,   Walbridge   v.   Eobinson, 

4  Laws  New  Jersey,  1905,  Chap.  288,     Idaho ,  125  Pae.  Eep.  812. 

p.  461.  6  Id.,  70  N.  J.  Eq.  695,  65  AtL  Eep. 

BMcCarter   v.   Hudson   County  W.  489. 
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ers  of  the  land  most  immediately  concerned."  Therefore,  no  agree- 
ment of  private  owners  can  sanction  the  diversion  of  an  important 
stream  outside  of  the  boundaries  of  the  State  in  which  it  flows. 
The  Court  further  held  that  the  police  power  of  a  State  justifies  the 
enactment  forbidding  such  a  diversion  and  use,  and  that  a  riparian 
owner  under  the  same  may  be  prevented  from  diverting  the  waters 
of  a  stream  of  such  State  into  any  other  State  for  use  therein ;  that 
neither  due  process  of  law  nor  the  equal  protection  of  the  laws  is 
denied  by  such  a  statutory  enactment ;  that  the  obligations  of  a  con- 
tract to  divert  the  waters  of  such  a  stream  into  another  State,  for 
use  therein,  are  not  unconstitutionally  impaired  by  the  enactment 
of  such  a  statute ;  that  the  commerce  between  different  States  is  not 
unlawfully  interfered  with  thereby,  and  that  the  privileges  of  the 
citizens  of  the  State  owning  such  waters  are  not  denied  to  the  citi- 
zens of  other  States  by  such  an  enactment. 

There  is  no  principle  of  law,  as  far  as  we  are  able  to  distinguish, 
why  the  same  principles  as  laid  down  in  the  above  case  should  not 
equally  apply  to  a  case  where  the  diversion  and  use  of  the  water 
was  made  for  the  purpose  of  the  irrigation  of  land  as  well  as  to.  a 
case  where  they  were  for  municipal  purposes. 

§  1230.  The  division  of  interstate  waters  involves  no  question 
of  international  law. — The  equitable  division  of  the  waters  of 
interstate  streams  between  the  respective  States  through  or  by  which 
they  flow  involves  no  question  of  international  law,  as  is  the  case 
of  the  division  of  the  waters  of  streams  which  flow  through  or  bound 
different  independent  countries.  Under  Article  I,  Section  10  of  the 
Constitution  of  the  United  States,  it  is  provided:  ",No  State  shall, 
without  the  consent  of  Congress,  .  .  .  enter  into  any  agreement 
or  compact  with  another  State,"  etc.  Therefore,  "they  can  not 
enter  upon  diplomatic  relations,  and  make  treaties."  ^  "Bound 
hand  and  foot  by  the  prohibition  of  the  Constitution,  a  complaining 
State  can  neither  treat,  agree,  nor  flght  with  its  adversary,  without 
the  consent  of  Congress.  "2  Therefore,  a  resort  to  the  judicial 
power  is  the  only  means  for  adjusting  the  rights  to  the  waters  of 

'  1  Kansas  v.  Colorado,  on  demurrer,         2  Ehode  Island  v.  MaBsaohusetts,  37 
185  U.  8.  125,  46  L.  Ed.  838,  22  Sup.      TJ.  S.  12  Pet.  657,  9  L.  Ed.  1233. 
Ct.  Hep.  552;   Id.,  206  U.  S.  46,  51 
L.  Ed.  956,  27  Sup.  Ct.  Eep.  655, 
140— Kin.  on  Irr. 
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interstate  streams  between  the  different  States  entitled  thereto. 
And,  again,  the  idea  that  there  can  arise  any  international  question 
in  the  ease  of  the  use  of  the  waters  of  an  interstate  stream  by  the 
different  States  of  this  country,  through  which  or  adjoining  which 
such  a  stream  flows,  can  not  be  maintained.^ 

§  1231.  Late  statutes  relating  to  interstate  waters. — Section  8 
of  the  National  Reclamation  Act  provides:  "And  nothing  herein 
shall  in  any  way  affect  any  right  of  any  State  or  of  the  Federal  Gov- 
ernment, or  of  any  land  owner,  appropriator,  or  user  of  water  in,  to, 
or  from  any  interstate  stream  or  the  waters  thereof."  ^ 

The  legislatures  of  a  number  of  the  States  in  1911  evidently  fear- 
ing that  their  rights  were  not  being  sufficiently  protected  in  the 
waters  of  interstate  streams,  passed  a  number  of  Acts  and  resolutions 
regarding  the  same. 

The  legislature  of  California,  by  the  Act  of  April  8, 1911,  amend- 
ing Section  1410  of  the  Civil  Code,^  provided  that:  "All  water  or 
the  use  of  water  within  the  State  of  California  is  the  property  of 
the  people  of  the  State  of  California."  And  by  the  Act  approved 
March  3, 1911,^  it  was  further  provided:  "It  shall  be  unlawful  for 
any  person,  firm,  association,  or  corporation  to  transport  or  carry 
through  pipes,  conduits,  ditches,  tunnels,  or  canals,  the  waters  of 
any  fresh  water  lake,  pond,  brook,  creek,  river,  or  stream  of  this 
State  into  any  other  State,  for  use  therein."  Again,  by  the  joint 
resolution.  No.  8,*  the  State  of  California  claimed  to  own  the  major 
portion  of  the  waters  of  Lake  Tahoe,  lying  on  the  boundary  of  Cali- 
fornia and  Nevada,  and  protested  against  the  diversion  of  said 
waters  by  the  United  States  Reclamation  Service  for  use  in  the  State 
of  Nevada,  s 

8  Howell  V.  Johnson,  89  Fed.  Eep.  2  Stats.    &   Ajndts.,    1911,   p.   421; 

556;   Kansas  v.  Colorado,  185  U.  S.  Kerr's    Bien.    Supp.    Ann.,    1911,   p. 

125,  46  L.  Ed.  838,  22  Sup.  Ct.  Eep.  584. 

552;  Id.,  206  U.  8.  46,  51  L.  Ed.  956,  3  Stats.    &   Amdts.,,  1911,   p.    271; 

27  Sup.  Ct.  Eep.  665.  Kerr's    Bien.    Supp.   Ann.,   1911,  p. 

Eor  the  international  control  of  wa-  1474. 

ters,  see  Chap.  63,  Sees.  1212-1220.  4  Stats.  &  Amdts.,  1911,  Chap.  18, 

17  Eed.  Stat.  Ann.,  1905,  p.  1100;  p.  1550. 

Supp.  tJ.  S.  Comp.  Stat.,  1905,  p.  349 ;  b  See,  also,  on  this  subject,  the  laws 

32  Stat.  L.  388.  of  California — An  Act  to  preyent  the 

For  copy  of  the  National  Eeclama-  waters  of  the  State  from  being  car- 

tion  Act,  and  construction  thereof,  see  ried  into  other  States. 
Chap.  65,  Sees.  1244-1280. 
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During  the  same  year  the  legislature  of  Nevada,  by  a  retaliatory 
resolution,  denied  the  claim  of  California  above  set  forth,  and  laid 
claim  to  the  waters  in  question,  for  use  in  that  State.^ 

The  State  of  Oregon  the  same  year  passed  an  Act  to  the  effect  that 
the  State  Engineer  may  reject  all  applications  for  water  for  use  in 
the  State  which  did  not  allow  diversions  for  use  in  Oregon  J 

The  legislature  of  "Wyoming  in  the  year  1911  passed  an  Act  au- 
thorizing the  Attorney  General  of  that  State,  to  take  all  steps  neces- 
sary to  protect  the  rights  of  Wyoming  in  and  to  the  waters  of  inter- 
state streams.* 

§  1232.  The  pollution  of  interstate  streams  by  a  State. — There 
is  another  subject  kindred  to  that  of  the  diversion  and  use  of  waters 
of  interstate  streams,  by  the  respective  States  thereon,  which  needs  a 
short  discussion  in  this  place,  and  that  is  the  right  of  an\upper  State 
to  the  use  of  such  streams  as  will  pollute  the  waters  thereof  to  such 
an  extent  that  they  will  remain  polluted,  when  they  reach  the  boun- 
daries of  the  States  below,  and  to  their  injury.  The  rule  of  law 
upon  this  subject,  as  laid  down  by  the  Supreme  Court  of  the  United 
States,  is  that  the  threatened  daily  transportation  by  one  State,  by 
artificial  means  and  through  an  unnatural  channel,  of  large  quanti- 
ties of  sewage  and  of  accumulated  deposits  which  will  poison  the 
water  supply  of  the  inhabitants  of  a  lower  State,  and  injuriously 
affect  that  portion  of  the  bed  or  soil  of  the  river  which  lies  within 
its  territory,  entitles  a  lower  State  to  maintain  a  suit  for  equitable 
relief,  in  advance  of  any  actual  injury  sustained  thereby.^  But  it 
was  further  held  that,  at  the  hearing  of  such  a  case  the  nuisance 
must  be  made  out  upon  determinate  and  satisfactory  evidence,  that 
it  must  not  be  doubtful,  and  that  the  danger  must  be  shown  to  be 
real  and  immediate.  Therefore,  at  the  determination  of  the  case  of 
the  State  of  Missouri  v.  State  of  Illinois  it  was  held  that  the  dis- 
charge into  the  Mississippi  River  through  an  artificial  drainage 
channel  of  the  sewage  of  the  City  of  Chicago,  mixed  with  a  large 

6  Nevada  Laws,  1911,  p.  453.  497,  21  Sup.  Ct.  Eep.  331;  200  V.  8. 

7  See,  also,  the  Laws  of  Oregon,  496,  50  L.  Ed.  572,  26  Sup.  Ct.  Eep. 
Part  ZIV,  Chap.  97.  268,  202  U.  S.  598,  50  L.  Ed.  1160, 

8  Laws  of  Wyoming,  1911,  Chap.  43,  26  Sup.  Ct.  Eep.  713. 

p.  57.  For  the  pollution    of    waters,  see 

1  Missouri   v.   Ulinois,   original,   on      Sees.  1129-1147. 
demurrer,  180  U.  S.  208,  45  L.  Ed. 
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volume  of  pure  water  from  Lake  Michigan,  will  not  be  enjoined  by 
the  Federal  Supreme  Court  on  complaint  by  the  State  of  Missouri 
that  the  result  of  such  an  action  is  to  poison  the  water  supply  of  its 
inhabitants^  though  disclosing  an  increase  in  deaths  from  typhoid 
fever  in  St.  Louis,  leaves  it  doubtful  whether  the  typhoid  bacillus 
can  and  does  survive  the  journey  and  reach  the  intake  of  St.  Louis 
in  the  Mississippi,  and  shows  other  possible  sources  of  infection  in 
the  discharge  of  sewage  above  theiSt.  Louis  intake  from  other  towns 
and  cities,  some  of  which  are  situated  in  Missouri.^ 

§  1233.  Jurisdiction  of  courts — Original  jurisdiction  of  the  Su- 
ipreme  Court  of  the  United  States. — The  United  States  Supreme 
Court  has  original  jurisdiction  in  a  controversy  between  States,  both 
situated  upon  an  interstate  stream,  which  is  presented  by  a  bill  filed 
by  one  State  against  another  State,  the  averments  of  which  bill  raise 
the  question  whether  the  latter  State  has  the  power  to  wholly  de- 
prive the  lower  State  of  the  benefit  of  the  waters  of  such  river,  i 

The  original  jurisdiction  of  the  Supreme  Court  of  the  United 
States  extends  to  a  controversy  between  the  State  of  Kansas  and 
the  State  of  Colorado  and  the  United  States,  presenting  the  ques- 
tions whether  Kansas  has  a  right  to  the  continuous  flow  of  the  waters 
of  the  Arkansas  Eiver  as  that  flow  existed  before  any  human  inter- 
ference therewith,  or  whether  Colorado  has  the  right  to  appropriate 
the  waters  of  that  stream  so  as  to  prevent  that  continuous  flow,  or 
whether  the  amount  of  the  flow  is  subject  to  the  superior  authority 
and  supervisory  control  of  the  United  States.  See  Kansas  v.  Colo- 
rado upon  determination  of  the  case,^  where  it  is  said:  "Force, 
under  our  system  of  government,  is  eliminated.  The  clear  language 
of  the  Constitution  vests  in  this  Court  the  power  to  settle  those 
disputes." 

So;  too,  the  construction  by  a  public  corporation,  as  an  agency 

2  Missouri  t.  Illinois,  180  TT.  8.  208,  make   war   upon   each   other.      '  They 

45  L.  Ed.  497,  21  Sup.  Ct.  Eep.  331;  can  not  grant  letters  of  marque  and 

200  tr.  S.  496,  50  L.  Ed.  572,  26  Sup.  reprisal.'      They    can    not    make    re- 

Ct.  Eep.  268;  202  TJ.  S.  598,  50  L.  Ed.  prisal  upon  each  other  by  embargo. 

1160,  26  Sup.  Ct.  Eep.  713.  They   can   not   enter  into   diplomatic 

1  Kansas  v.  Colorado,  on  demurrer,  relations,  and  make  treaties. ' ' 

185   TJ.   S.   125,   46   L.   Ed.    838,   22  2  206  U.  S.  46,  51  L.  Ed.  956,  27 

Sup.  Ct.  Eep.  552,  where  it  is  said:  Sup.  Ct.  Eep.  655. 
"The  States  oi  this  Union  can  not 
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of  the  State,  of  a  system  of  public  works  to  promote  the  health  and 
prosperity  of  its  inhabitants,  but  which  endangers  the  health  and 
prosperity  of  the  inhabitants  of  another  State  below  upon  an  inter- 
state stream,  furnishes  a  sufficient  basis  for  a  controversy  between 
the  States,  of  which  the  Supreme  Court  of  the  United  States  can 
take  original  jurisdiction.^  This  is  upon  the  theory  that  the  right 
to  the  use  of  water  is  real  property ;  *  and,  therefore,  a  suit  to  quiet 
title  to  a  water  right  for  irrigation  purposes,  and  to  determine  the 
land  owner's  right  to  divert  the  waters  from  the  stream  for  such  a 
purpose,  is  in  the  nature  to  quiet  title  to  real  estate.  Therefore, 
the  suit  must  be  brought  to  quiet  title  to  the  land  in  the  State  court 
having  the  proper  jurisdiction  where  the  land  is  situated,  or  where 
the  water  is  used.^  However,  the  courts  of  one  State  in  ascertain- 
ing, decreeing,  and  protecting  property  rights  in  water  appropria- 
tions within  the  jurisdiction  of  that  State,  may  at  the  same  time  and 
for  that  purpose  inquire  into  and  determine  rights  and  priorities  on 
the  same  stream  that  are  located  and  situated  higher  up  on  the 
stream  and  beyond  the  State  line,  in  order  to  fairly  and  finally 
judicially  determine  the  relative  rights  of  the  parties  and  decree  the 
extent  of  title  and  the  right  of  possession  of  the  subject  matter 
located  and  situated  within  the  State.® 

3  Missouri  v.  Illinois,  on  demurrer,  to  irrigate  its  lands  in  Nevada,  and 
180  II.  S.  208,  45  L.  Ed.  497,  21  Sup.  alleged  that  such  rights  were  being  in- 
Ct.  Eep.  331,  where  it  is  said:  "If  terfered  with  by  defendant,  an  ap- 
Missouri  were  an  independent  and  propriator  of  the  waters  of  the  same 
sovereign  State,  aU  must  admit  that  stream  in  California,  of  which  State 
she  could  seek  a  remedy  by  negotiation,  the  defendant  was  a  resident,  com- 
and,  that  failing,  by  force.  Diplo-  plainant  was  entitled  to  sue  to  quiet 
matic  powers  and  the  right  to  make  its  title  to  such  water  right  in  the 
war  having  been  surrendered  to   the  Federal  courts  sitting  in  Nevada,  and 

,  General  Government,  it  was  to  be  ex-  such   jurisdiction   will   be  maintained 

pected  that  upon  the  latter  would  be  as  against  subsequent  similar  actions 

devolved  the  duty  of  providing  a  rem-  brought  by   defendant   for   the   same 

edy,   and   that   remedy,   we   think,   is  purpose     in     the     California     State 

found  in  the  constitutional  provisions  courts.     Eickey  etc.   Co.  v.   Miller  & 

we  are  considering."     See,  also.  Id.,  Lux  (Nev.),  152  Fed.  Eep.  11,  81  C. 

on  the  determination  of  the  case,  200  C.  A.  207;  afSrming  Id.,  146  Fed.  Eep. 

U.   8.   496,   50  L.  Ed.   572,  26   Sup.  547. 
Ot.  Eep.  713.  See,  also,  Taylor  v.  Hulett,  15  Idaho 

4  See  Sees.  768,  769.  265,   97  Pae.  Eep.  37,  19  L.  E.  A., 
6  Where  the  defendant  claimed  title  N.  S.,  535. 

by  prior  appropriation  to  a  certain  6  Taylor  v.  Hulett,  15  Idaho  265,  97 
part  of  the  flow  of  an  interstate  river     Pac.  Eep.  37,  19  L.  E.  A.,  N.  8.,  535. 
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In  a  case  decided  in  1910  by  the  Supreme  Court  of  the  United 
States  7  it  was  held  that  the  Federal  Circuit  Court  for  the  District 
of  Nevada  and  the  California  State  courts  have  concurrent  jurisdic- 
tion to  determine  the  relative  rights  of  parties  claiming,  the  one  in 
Nevada  and  the  other  in  California,  to  be  entitled  to  appropriate,  as 
against  each  other,  the  waters  of  an  interstate  stream,  and  which- 
ever court  first  acquired  jurisdiction  is  entitled  to  proceed  to  final 
determination  without  interference  from  the  other.  And  Mr.  Jus- 
tice Holmes,  in  rendering  the  opinion  of  the  Court  upon  the  subject, 
said :  "We  are  of  the  opinion,  therefore,  that  there  was  concurrent 
jurisdiction  in  the  two  courts,  and  that  the  substantive  issues  in  the 
Nevada  and  California  suits  were  so  far  the  same  that  the  Court 
first  seised  should  proceed  to  the  determination  without  interfer- 
ence, on  the  principles  now  well  settled  as  between  the  courts  of  the 
United  States  and  of  the  States." 

§  1234.  Jurisdiction  of  courts — Federal  and  State. — ^In  suits 
between  individuals  concerning  the  waters  of  interstate  streams,  no 
different  rule  prevails  governing  the  jurisdiction  of  the  Federal 
Courts  than  that  which  prevails  in  the  matter  of  the  jurisdiction 
of  the  same  courts  in  other  suits.  There  must  be  the  diversity  of 
citizenship,  the  requisite  amount  involved,  and  the  other  requisites 
necessary  to  confer  jurisdiction  upon  the  Federal  courts.^ 

7  Eiekey  Land  &  Cattle  Co.  V.  Miller  the  Act  of  March  3,  1875   (18  Stat. 

&  Lux,  218  U.  S.  258,  54  L.  Ed.  1032,  L.  470,  472,  Chap.  137;  U.  S.  Comp. 

31   Sup.   Ct.   Rep.   11;    affirming  the  Stat.,    1901,   pp.    508,    511),    Sec.    5,. 

same  case  below,  152  Fed.  Eep.  11,  81  requires    the    dismissal    of    the    suit, 

CCA   207  where    the    new   corporation   assumes 

"  1  The  'incorporation  in  the  State  of  *"  }^  ^^^  "^"^  °*  *^«  property  rights 

„       ,     ,       ,.      ..         .       „  ,.„      .  which  the  old  company  had  asserted 
Nevada  by  direction  of  a  California  ,^1^.^  , 

.        „        ,         ,  „  only  that  it  may  have  a  standing-  m 

corporation   for   the   sole   purpose   of  ^j^^  ^^^^^^^  ^^^^^  ^^  ^  ^  .^  ^^, 

having  the  matters  in  dispute  between  ^^^^  „f  ^hose  rights,  and  the  old  cor- 

such    CaUfornia   corporation   and   an-  portion  can  not  control  the  conduct 

other   corporation   of   that   State   de-  of  the  suit  brought  by  the  new  cor- 

termined  by  a  Federal  rather  than  in  poration  at  any  time  up  to  the  date 

the  State  Court,  where  they  were  pend-  of  the  decree,  and  can  require  the  new 

ing   and   undetermined,    must   be   re-  corporation,  in  the  event  of  a  decree 

garded  as   an  attempt  collusively  to  in  its  favor,  to  transfer  the  benefit  of 

make  a  party  plaintiff  simply  for  the  such    decree    to    the    old    corporation 

purpose  of  creating  a  case  cognizable  without  any  new  or  valuable  eonsid- 

by  the  Federal   Court,  which,  under  eration.     Miller  &  Lus  v.  East  Side 
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In  all  other  cases  the  State  courts  where'  the  diversion  is  made  have 
full  and  complete  jurisdiction  to  determine  all  questions,  with  the 
exception  of  that  of  the  right  to  quiet  title  to  the  use  of  water  where 
a  stream  rises  in  one  State  and  flows  into  an  adjoining  State  and 
is  there  diverted  and  used  for  irrigation.  In  such  a  case  the  courts 
of  the  former  State  have  no  jurisdiction  to  try  and  determine  the 
right  to  the  use  of  the  water  in  the  latter  State.^ 


Canal  &  Irr.  Co.,  211  U.  S.  293,  53 
L.  Ed.  189,  29  Sup.  Ct.  Eep.  111. 

2  Conant  T.  Deep  Creek  etc.  Irr. 
Co.,  .23  Utah  627,  66  Pae.  Eep.  188, 
90  Am.  St.  Eep.  721,  where  it  is  held 
that,  where  a  stream  rises  in  the  State 
of  Idaho,  and  flows  into  the  State 
of  Utah,  a  Court  of  the  former  State 
has  no  jurisdiction  to  try  and  deter- 
mine the  right  to  the  use  of  water 
flowing  in  that  portion  of  the  stream 
which  is  situated  in  Utah,  and  there 
diverted  and  used  for  irrigation  of 
lands  therein. 

'Lamson  v.  Valies,  27  Colo.  201,  61 
Pao.  Eep.  231,  where  the  same  rule 
was  adhered  to  where  the  point  of  di- 
version was  within  the  first  State,  but 
the  lands  to  be  irrigated  were  without 
ita  territorial  limita. 


The  District  Court  of  Wyoming  has 
jurisdiction  to  adjudicate  the  rights 
of  the  owners  of  land  in  Montana  to 
the  water  of  the  stream  so  far  as  may 
be  necessary  to  protect  their  rights, 
though  the  Court  may  not  have  juris- 
diction to  enter  a  decree  for  quieting 
the  title  of  such  owners  to  the  water 
claimed.  Willey  v.  Decker,  11  Wyo. 
496,  73  Pac.  Eep.  210,  100  Am.  St. 
Eep.  939,  and  where  it  is  said:  "If, 
therefore,  a  decree  adjudicating  the 
various  priorities  of  the  parties  would 
operate  as  a  decree  quieting  title  to 
the  lands  of  plaintiffs  Willey  and  Elli- 
son in  another  State,  it  is  quite  ob- 
vious that  it  would  be  beyond  the 
jurisdiction  of  the  Court." 
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THE   NATIONAL   RECLAMATION   ACT. 
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21,.  1904,  April  27,  1904,  March  6,  1906,  June  21,  1906,  March  1, 

1907. 
{ 1246.  Acts  amendatory — Military  reservations — ^Act  of  June  9,  1906. 
§  1247.  Acts  amendatory — Construction  of  Rio  Grande  dam. 
§  1248.  Acts  amendatory  to  the  National  Reclamation  Act — The  use  of 

materials  from  the  public  lands — ^Act  of  February  8,  1905. 
§  1249.  Acts  amendatory  to  the  National  Reclamation  Act — As  relating  to 

certain  lakes — Act  of  February  9,  1905. 
§  1250.  Acts  amendatory  to  the  National  Reclamation  Act — ^As  relating  to 

the  sale  of  material  used — ^Act  of  March  3,  1905. 
i  1251.  Acts  amendatory  to  the  National  Reclamation  Act — ^As  relating  to 

townsltes— Acts  of  April  16,  1906,  June  11,  1910,  February  24, 

1911. 
S  1252.  Acts  amendatory  to  the  National  Reclamation  Act— Relating  to 

subdivisions — The  farm  unit — Act  of  June  27,  1906. 
§1253.  Acts  amendatory  to  the  National  Reclamation  Act — Relating  to 

desert-land  entries — ^Act  of  June  27,  1906. 
§  1254.  Acts  amendatory — Entryman  may  assign  his  entry,  when— Act  of 

June  23,  1910. 
§  1255.  New  Mexico  and  Arizona — Price  fixed  for  lands — Reservations. 
§  1256.  Acts  amendatory  to  the  National  Reclamation  Act — The  Reclama- 
tion Fund  Act  of  June  25,  1910,  as  amended  February  18,  1911. 
§  1257.  Acts  amendatory — ^Leaves  of  absence  granted,  when — Act  of  June 

25,  1910. 
!  1258.  Acts  amendatory — The  sale  of  lands  acquired  under  the  provisions 

of  the  Act  when  not  needed  for  its  purposes — ^Act  of  February  2, 

1911. 
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§  1259.  Acts  amendatory — The  Government  may  contract  for  Impounding, 
storing,  and  carriage  of  water,  and  to  co-operate  with  other 
projects — Act  of  February  21,  1911. 

§  1260.  Acts  amendatory — Act  authorizing  the  Secretary  of  the  Interior 
to  withdraw  public  notices — Act  of  February  13,  1911, 

§  1261.  Action  of  the  States  affected. 

§  1262.  The  withdrawal  and  restoration  of  lands  for  the  purposes  of  the  Act. 

§  1263.  Reservation  of  rights  of  way  for  Government  use. 

§  1264.  The  acquisition  of  rights  of  way  for  Government  use. 

§  1265.  Water  rights — Acquisition  of,  by  the  Government  for  its  projects. 

§  1266.  Water  rights — Reservation  of  waters  by  the  Government  for  its 
projects. 

§  1267.  Duty  of  the  Secretary  of  the  Interior  to  construct  the  worlis — 
Contracts. 

§  1268.  Title  and  management  of  reclamation  works. 

§  1269.  The  reclamation  fund — The  use  of. 

§  1270.  Disposition  of  property  not  needed  for  a  time — Leases. 

§  1271.  Entries  allowed  only  under  the  homestead  law. 

§  1272.  Opening  of  land  to  entry — ^Entries  to  be  made  under  the  home- 
stead law. 

§  1273.  Contests— Cancellation  of  entries. 

§  1274.  Final  proof  on  entries. 

§  1275.  Action  on  final  proof. 

§  1276.  Water  rights — ^For  lands  in  private  and  corporate  ownership. 

§  1277.  Water  rights — ^Applications  for  same. 

§  1278.  Water  rights — Charges  for  same^-Cancellation  of  water  right 

§  1279.  Water  rights — ^As  appurtenances. 

§  1280.  Appeals  from  the  action  of  field  officers  in  the  Reclamation  Service. 

§  1281.  Water  users'  associations — Objects. 

§  1282.  Water  users'  associations — Organization.    . 

§  1283.  Water  users'  associations — ^Articles  of  incorporation. 

§  1284.  Water  users'  associations — By-laws. 

§  1285.  Water  users'  associations — Contract  with  the  Government. 

§  1286.  Water  users'  associations — ^And  our  conclusions. 

§  1235.  Scope  of  chapter. — ^As  is  the  case  with  the  Carey  Law, 
discussed  in  another  chapter,  so  it  is  with  the  National  Reclamation 
Act,  the  subjects  of  the  acquisition  of  both  the  land  and  water  rights 
are  so  interwoven  that  they  must  be  discussed  together.  In  this 
chapter,  therefore,  we  will  discuss  the  "National  Eeclamation  Act," 
or  "the  National  Irrigation  Act,"  as  it  is  sometimes  called,  in  all 
its  phases.^ 

1  For  the  Carey  Act,  see  Chap.  67,  Sees.  1312-1338. 
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§  1236.  General  scope  of  the  law. — The  National  Eeclamation 
Act  of  June  17, 1902,  is  the  first  Act  of  Congress  which  provides  for 
the  disposal  of  both  lands  and  a  water  right  therefor  by  the  Federal 
Government  to  individuals,  i  In  fact,  this  was  the  first  attempt 
upon  the  part  of  the  Government  to  provide  National  projects 
for  the  construction  of  irrigation  works  for  the  reclamation  of  its 
arid  public  lands,  and  to  dispose  of  both  its  lands  and  a  water  right 
to  settlers.  ♦ 

The  Act  authorizes  the  Secretary  of  the  Interior  at  or  immedi- 
ately prior  to  the  time  of  the  beginning  of  the  surveys  for  any  con- 
templated reclamation  project  to  withdraw  from  entry,  except  under 
the  homestead' laws,  any  public  lands  believed  to  be  susceptible  of 
irrigation  from  said  works:  Provided,  that  all  lands  entered  and 
entries  made  under  the  homestead  laws  within  the  areas  so  with- 
drawn during  such  withdrawal  shall  be  subject  to  all  the  provisions, 
limitations,  charges,  terms,  and  conditions  of  the  Act.  If  after  a 
complete  survey  and  estimates  the  project  should  be  deemed  imprac- 
ticable or  unadvisable,  the  lands  withdrawn  must  be  restored  to 
entry;  if,  however,  it  is  decided  that  the  irrigation  project  is  prac- 
ticable, the  public  lands  which  it  is  proposed  to  irrigate  by  means  of 
any  contemplated  works  shall  be  subject  to  entry  only  under  the 
provisions  of  the  homestead  laws  in  tracts  of  not  less  than  40  nor 
more  than  160  acres,  and  shall  be  subject  to  the  limitations,  charges, 
terms,  and  conditions  as  in  the  Act  provided;  Provided,  that  the 
commutation  provisions  of  the  homestead  laws  shall  not  apply  to  en- 
tries made  under  theA-ct.^  Upon  the  completion  of  the  works  the 
Secretary  of  the  Interior  shall  give  public  notice  of  the  lands  irri- 
gable under  any  project,  and  the  limit  of  the  area  per  entry;  also 
of  the  charges  which  shall  be  made  per  acre  upon  said  entries,  and 
upon  lands  already  in  private  ownership  which  may  be  irrigated  by 
the  water  of  said  project,  and  the  number  of  annual  installments, 
not  exceeding  ten,  in  which  such  charges  shall  be  paid,  and  the  time 
when  such  payments  shall  commence.  The  said  charges  shall  be 
determined  with  a  view  of  returning  to  the  reclamation  fund  the 

1  For  the  f uU  text  of  the  Act,  see  For  the  regulations  of  the  Secretary- 
Sec.  1244.  of  the  Interior,  under  the  Act  and  its 

FoT  the  full  text  of  the  amendatory  amendments,  see  Sees.  1271-1280. 

Acts  to  the  National  Eeclamation  Act,  2  See,  for  homestead  laws,  See.  435. 
see  Sees.  1245-1260. 
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estimated  cost  of  the  construction  of  the  project,  and  shall  be  ap- 
portioned equitably.  The  entryman  upon  the  lands  to  be  irrigated 
by  such  works  shall,  in  addition  to  the  compliance  with  the  home- 
stead laws,  reclaim  at  least  one-half  of  the  total  irrigable  area  of 
his  entry,  and  shall  pay  to  the  Government  the  charges  apportioned 
against  such  tract,  and  then  he  will  be  entitled  to  a  patent.  An 
actual  and  iona  fide  residence  upon  the  land  is  required,^  and  no 
right  to  the  use  of  water  for  land  already  held  in  private  ownership 
shall  be  sold  for  a  tract  exceeding  160  acres  to  any  one  land  owner, 
and  no  such  sale  shall  be  made  to  any  land  owner  unless  he  be  an 
actual  bona  fide  resident  on  such  lands,  or  occupant  thereof  resid- 
ing in  the  neighborhood  of  said  land,  and  no  right  shall  permanently 
attach  until  all  payments  therefor  are  made.  The  annual  install- 
ments shall  be  paid  to  the  receiver  of  the  local  land  office,  and  a 
failure  to  make  any  two  payments  when  due  shall  render  the  entry 
subject  to  cancellation,  with  the  forfeiture  of  all  rights  under  the 
Act,  as  well  as  any  moneys  already  paid  thereon. 

Such  in  effect  are  the  general  provisions  of  the  National  Eecla- 
mation  Act  providing  for  the  disposal  of  both  lands  and  waters 
therefor  by  the  Government  to  settlers.  The  other  provisions  of 
the  Act  will  be  discussed  in  the  future  sections  of  this  chapter. 

§  1237.  Conditions  leading  to  its  enactment. — In  Section  34  of 
the  first  edition  of  this  work,  published  in  1893,  in  discussing  how 
the  natural  water  supply  of  the  country  which  was  then  not  utilized 
might  be  made  available  for  irrigation  and  reclamation  of  the  vast 
tracts  of  the  then  arid  and  barren  lands,  we  said :  ' '  The  last  method 
for  adding  to  our  supply  of  water,  in  order  to  increase  the  acreage 
that  may  be  cultivated  by  its  artificial  application,  is  the  construc- 
tion of  large  and  expensive  works  to  divert  the  water  from  large 
rivers  upon  the  lands.  Although  in  the  arid  region  there  are  a  great 
number  of  small  canals  which  take  the  waters  from  the  inferior 
streams,  there  are  no  large  canals  that  take  the  waters  from  the 
large  rivers.  These  works  can  only  be  constructed  at  immense  cost, 
and  eventually  the  Government  will  either  have  to  undertake  them 
or  offer  some  special  advantage  to  induce  private  enterprise  to  do 
so.  Although  we  have  no  such  rivers  in  the  arid  region  as  the 
Ganges,  in  India,  stiU  a  few,  such  as  the  Columbia,  Missouri,  Rio 

8  Tor  actual  and  iona  fide  residence,  see  Sees.  1271,  1274. 
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Grande,  and  Sacramento,  discharge  large  volumes  of  water,  much 
of  which  may  at  some  future  time  be  utilized.  There  is  no  doubt 
but  in  the  matter  of  irrigation  we  are  behind  Europe,  Asia,  and  even 
Africa,  not  only  in  the  extent  of  our  works,  but  in  their  cost  and 
engineering  features.  "We  are  not  only  behind  the  marvelous  na- 
tions of  antiquity,  but  also  behind  the  people  of  modern  India,  Al- 
geria, Italy,  and  Spain.  The  explanation  of  this  is,  as  before  stated, 
that  the  time  has  not  yet  arrived  #fhen  the  subject  of  irrigation  has 
become  a  great  national  question  or  national  necessity,  as  it  has  in 
the  more  densely  populated  countries  of  the  old  world. ' ' 

Our  prediction  as  set  forth  in  the  above  paragraph  has  become 
true,  and  sooner  than  expected.  As  this  "Western  country  has  be- 
come more  thickly  settled,  the  demand  for  available  water  has  be- 
come greater  and  greater  for  the  irrigation  of  the  lands  settled 
upon.  In  fact,  in  order  to  have  the  arid  lands  settled  and  made 
inhabitable  for  man,  it  was  oftentimes  necessary  that  the  water 
for  their  reclamation  should  be  first  made  available.  In  order  to 
do  this  the  waters  from  the  larger  sources  of  supply  must  be  util- 
ized. Therefore,  greater  diverting  works  and  longer  and  larger 
canals  must  be  constructed  than  was  the  former  need  in  order  that 
the  waters  may  be  made  to  reach  the  lands  lying  further  back  from 
the  rivers  or  other  sources  of  supply.  This,  of  course,  requires,  a 
great  amount  of  capital  in  order  that  these  great  reclamation  works 
may  be  properly  and  safely  constructed.  The  General  Government, 
since  the  writing  of  the  above  paragraph,  has  taken  both  of  the  steps 
suggested  therein.  By  the  provisions  of  the  Carey  Act  it  has  given 
special  advantages  so  that  private  enterprise,  backed  by  private 
capital,  has  been  induced  to  undertake  the  construction  of  these 
irrigation  works  for  the  reclamation  of  these  lands ;  and  by  the  Na- 
tional Eeclamation  Act,  the  Government  itself  has  undertaken  to 
construct  works  even  greater  than  those  which  would  be  undertaken 
by  private  enterprise,  or,  at  least,  those  of  such  great  magnitude, 
that  private  capital  for  many  years  to  come  would  be  loth  to  under- 
take. These  Acts  were  passed  not  so  much  due  to  the  present  neces- 
sities as  they  were  looking  to  the  future  prosperity  of  the  country. 
As  was  said  by  the  United  States  Circuit  Court  of  Appeals  in  a 
recent  ease,i  in  speaking  of  the  unlimited  power  of  Congress  to  dis- 
pose of  the  public  lands  of  the  United  States:     "In  pursuance 

1  United  States  v.  Hanson,  167  Ted.  Eep.  881. 
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of  that  power  Congress  passed  the  Reclamation  Act  to  make  market- 
able and  habitable  large  areas  of  desert  land  within  the  public  do- 
main, which  lands  are  valueless  and  uninhabitable  unless  reclaimed 
by  irrigation,  and  the  irrigation  whereof  is  impracticable  except 
upon  expenditure  of  large  sums  of  money  in  the  construction  of  a 
system  of  reservoirs  and  distributing  canals.  All  previous  efforts  to 
make  these  arid  lands  available  for  settlement  had  resulted  in 
failure.  By  the  Desert  Land  Act  of  March  3, 1875,2  Congress  made 
provision  for  their  use  by  individual  settlers,  and  on  March  3, 1877,^ 
had  enacted  further  legislation  to  facilitate  the  reclamation  of  such 
lands  by  private  entrymen,  and  in  1894,*  to  provide  for  the  irriga- 
tion of  the  arid  public  lands,  had  passed  the  Carey  Act,  by  which 
it  proposed  to  donate  to  the  States  in  which  such  lands  were  located 
80  much  thereof  not  exceeding  1,000,000  acres  in  each  State,  as  the 
State  would  cause  to  be  reclaimed.  These  efforts  having  failed  to 
accomplish  the  desired  end,  the  Reclamation  Act  was  passed." 

We  are  not  prepared  to  go  to  the  extent  that  the  Circuit 
Court  of  Appeals  went  in  the  above  quotation,  and  designate  the 
Desert  Lands  Acts  and  the  Carey  Law  as  failures,  because  in  their 
workings  they  have  accom,plished  great  results,  but  even  in  their 
operation  the  more  accessible  lands  were  taken  up.  The  Na- 
tional Reclamation  Act  was  designed  to  reclaim  those  lands  lying 
further  back  from  the  streams,  or  which  were  more  inaccessible  to 
the  source  of  supply  of  water  for  their  reclamation.^  It  is  possible 
for  all  of  these  laws  to  work  in  perfect  harmony  with  each  other,  and 
all  of  them  are  needed.  This  great  country,  rapidly  nearing 
its  hundred  millions  of  population,  is  approaching  a  period  when 
the  subject  of  the  reclamation  and  cultivation  of  the  now  arid  lands 
of  the  West  is  becoming  more  and  more  each  year  "a  great  National 
question,  or  a  National  necessity,  as  it  has  in  the  more  densely  popu- 
lated countries  of  the  Old  World." 

§  1238.  Conditions  leading  to  its  enactment — President  Roose- 
velt's message  to  Congress. — The  causes  and  conditions  leading  up 

2  18  Stat.  L.,  Vol.  3,  497.  5  For  the  comparison  as  to  the  re- 

8  Act   March   3,   1877,   19  Stat.  L.  suits  as  between  the  Carey  Act  and 

377;  U.  S.  Comp.  Stat.,  1901,  p.  1548.  the    National    Eeelamatiou    Act,    see 

4  Act  Aug.  18,  1894,  Chap.  301,  304;  Sees.  1239,  1240. 

28  Stat.  L.  422;  TJ.  S.  Comp.  Stat., 

1901,  p.  1554. 
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to  the  passage  of  the  National  Reclamation  Act  can  not  be  better 
stated  than  as  given  in  a  portion  of  President  Roosevelt's  first  mes- 
sage to  Congress,  delivered  December  3,  1901.  This  portion  of  the 
message  has  become  a  classic  upon  the  subject,  and  undoubtedly  was 
the  first  definite  step  taken  by  one  in  authority,  which  led  in  the 
following  year  to  the  National  Reclamation  Act,  which  became  a 
law  on  June  17, 1902.1     Upon  this  subject  he  said : 

"In  the  arid  region  it  is  wates,  not  land,  which  measures  pro- 
duction. The  Western  half  of  the  United  States  would  sustain  a 
population  greater  than  that  of  our  whole  country  today  if  the 
waters  that  now  run  to  waste  were  saved  and  used  for  irrigation. 
The  forest  and  water  problems  are  perhaps  the  most  vital  internal 
questions  of  the  United  States. 

"The  forests  are  natural  reservoirs.  By  restraining  the  streams 
in  flood  and  replenishing  them  in  drought  they  make  possible  the 
use  of  waters  otherwise  wasted.  They  prevent  the  soil  from  wasting, 
and  so  protect  the  storage  reservoirs  from  filling  up  with  silt.  For- 
est conservation  is  therefore  an  essential  condition  of  water  conser- 
vation. 

"The  forests  alone  can  not,  however,  fully  regulate  and  conserve 
the  waters  of  the  arid  region.  Great  storage  works  are  necessary 
to  equalize  the  flow  of  streams  and  to  save  the  flood  waters.  Their 
construction  has  been  conclusively  shown  to  be  an  undertaking  too 
vast  for  private  effort.  Nor  can  it  be  best  accomplished  by  the  in- 
dividual States  acting  alone.  Far-reaching  interstate  problems  are 
involved;  and  the  resources  of  single  States  would  often  be  inade- 
quate. It  is  properly  a  National  function,  at  least,  in  some  of  its  feat- 
ures. It  is  as  right  for  the  National  Government  to  make  the  streams 
and  rivers  of  the  arid  region  useful  by  engineering  works  for  water 
storage  as  to  make  useful  the  rivers  and  harbors  of  the  humid 
region  by  engineering  works  of  another  kind.  The  storage  of  the 
floods  at  the  headwaters  of  our  rivers  is  but  an  enlargement  of  our 
present  policy  of  river  control,  under  which  levees  are  built  on  the 
lower  reaches  of  the  same  stream. 

"The  Government  should  construct  and  maintain  there  reservoirs 
as  it  does  other  public  works.  "Where  their  purpose  is  to  regulate 
the  flow  of  streams,  the  water  should  be  turned  freely  into  the  chan- 

1  For  the  f  uU  text  of  the  Act  and  its  amendments,  see  Sec.  1244. 
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nels  in  the  dry  season  to  take  the  same  course  under  the  same  laws  as 
the  natural  flow. 

"The  reclamation  of  the  unsettled  arid  public  lands  presents  a 
different  problem.  Here  it  is  not  enough  to  regulate  the  flow  of 
the  streams.  The  object  of  the  Government  is  to  dispose  of  the  land 
to  settlers  who  will  build  homes  upon  it.  To  accomplish  this  object 
water  must  be  brought  within  their  reach. 

' '  The  pioneer  settlers  on  the  arid  public  domain  chose  their  homes 
along  streams  from  which  they  could  themselves  divert  the  water 
to  reclaim  their  holdings.  Such  opportunities  are  practically  gone. 
There  remain,  however,  vast  areas  of  public  land  which  can  be  made 
available  for  homestead  settlement,  but  only  by  reservoirs  and  main- 
line canals,  impracticable  for  private  enterprise.  These  irrigation 
works  should  be  built  by  the  Government  for  actual  settlers,  and  the 
cost  of  construction  should,  so  far  as  possible,  be  repaid  by  the  land 
reclaimed.  The  distribution  of  the  water,  the  divisions  of  the 
streams  among  irrigators,  should  be  left  to  the  settlers  themselves, 
in  conformity  with  the  state  laws,  and  without  interference  with 
those  laws  or  with  vested  rights.  The  policy  of  the  National  Gov- 
ernment should  be  to  aid  irrigation  in  the  several  States  and  Terri- 
tories in  such  a  manner  as  will  enable  the  people  in  the  local  com- 
munities to  help  themselves,  and  as  will  stimulate  needed  reforms  in 
the  State  laws  and  regulations  governing  irrigation. 

"The  reclamation  and  settlement  of  the  arid  lands  will  enrich 
every  portion  of  our  country,  just  as  the  settlement  of  Ohio  and 
Mississippi  Valleys  brought  prosperity  to  the  Atlantic  States.  The 
increased  demand  for  manufactured  articles  will  stimulate  indus- 
trial production,  while  wider  home  markets  and  the  trade  with  Asia 
will  consume  the  larger  home  supplies  and  effectually  prevent  com- 
petition with  Eastern  agriculture.  Indeed,  the  products  of  irriga- 
tion will  be  consumed  chiefly  in  upbuilding  local  centers  of  mining 
and  other  industries,  which  would  otherwise  not  come  into  existence 
at  all.  Our  people  as  a  whole  will  profit,  for  successful  home-mak- 
ing is  but  another  name  for  the  upbuilding  of  the  nation. 

"The  necessary  foundation  has  already  been  laid  for  the  inaugu- 
ration of  the  policy  just  described.  It  would  be  unwise  to  begin  by 
doing  too  much,  for  a  great  deal  will  doubtless  be  learned,  both  as 
to  what  can  and  what  can  not  be  safely  attempted,  by  the  early 
efforts,  which  must  of  necessity  be  partly  experimental  in  character. 
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At  the  very  beginning  the  Government  should  make  clear,  beyond 
shadow  of  doubt,  its  intention  to  pursue  this  policy  on  lines  of  the 
broadest  public  interest.  No  reservoir  or  canal  should  ever  be  built 
to  satisfy  selfish  personal  or  local  interests,  but  only  in  accordance 
with  the  advice  of  trained  experts,  after  long  investigation  has 
shown  the  locality  where  all  the  conditions  combine  to  make  the 
work  most  needed  and  fraught  with  the  greatest  usefulness  to  the 
community  as  a  whole.  There  ^ould  be  no  extravagance,  and  the 
believers  in  the  need  of  irrigation  will  most  benefit  their  cause  by 
seeing  to  it  that  it  is  free  from  the  least  taint  of  excessive  or  reckless 
expenditure  of  the  public  moneys." 

§  1239.  Its  operation  as  compared  to  that  of  the  Carey  Law 
from  the  standpoint  of  the  State  and  private  enterprise. — As  to  the 
true  merits  of  the  workings  of  the  National  Reclamation  Act,  as 
compared  with  those  of  the  Carey  Act,i  it  is  yet  too  early  to  attempt 
to  decide.  However,  in  this  and  the  following  section  ^  we  shall 
attempt  to  draw  some  comparisons  between  the  operations  of  these 
two  laws,  as  at  present  they  appear  to  us,  and  as  they  affect  those 
most  interested. 

The  National  Reclanjation  Act  is,  in  a  way,  a  rival  of  the  Carey 
Act,  discussed  in  another  chapter.^  By  the  withdrawal  of  vast 
tracts  of  lands  irrigable  from  certain  sources  of  water  supply  in 
nearly  every  State  and  Territory  throughout  the  West  by  the  Secre- 
tary of  the  Interior,  for  the  purposes  of  the  Reclamation -Act,  it  has 
greatly  hampered  the  future  operations  under  the  Carey  Act,  and 
thereby  has  also  hampered  the  projection  of  private  projects  in  the 
reclamation  of  large  tracts  of  arid  lands.  Some  law  should  be  en- 
acted by  Congress  whereby,  when  the  Secretary  of  the  Interior  was 
satisfied  that  a  certain  project  would  be  taken  up  and  prosecuted  to 
its  conclusion  by  a  private  company,  that  the  Government  would 
relinquish  its  right  to  the  lands  segregated  and  set  apart  for  the 
purposes  of  the  National  Reclamation  Act,  and  thus  permit  the 
works  to  be  taken  up  by  the  State  and  private  enterprise  under  the 
provisions  of  the  Carey  Law  in  the  States  where  that  law  applies 
and  which  have  accepted  its  provisions.     Prom  experience  during 

1  For  the  Carey  Act,  see  Chap.  67,  3  For  the  Carey  Act,  see  Chap.  67, 
Sees.  1312-1336.                                           Sees.  1312-1336. 

2  See  Sec.  1240. 


ITS  OPERATION  COMPAEED  TO  THE  OF  CAEEY  LAW.     2241 

the  ten  years'  operation  under  the  National  Eeclamation  Act,  it 
has  been  ascertained  that  the  Government  moves  with  great  deliber- 
ation in  these  matters.  Many  projects  begun  a  number  of  years 
ago  are  still  unfinished.  Many  other  contemplated  projects,  where 
vast  tracts  of  land  have  been  reserved  from  entry  or  from  the  opera- 
tion of  private  enterprise  under  the  Carey  Law,  have  not  yet  been 
commenced.  The  reclamation  fund  has  been  exhausted,  and  money 
from  other  sources  has  been  appropriated  by  the  General  Govern- 
ment in  order  to  finish  the  projects  already  commenced.  As  the. 
Federal  Government  has  left  the  subject  as  to  what  laws  should 
govern  the  waters  to  the  respective  States  within  which  they  flow, 
so  also  should  the  Government  leave  to  the  States  and  to  private 
enterprise,  under  State  control,  as  far  as  possible,  the  subject  of 
the  reclamation  of  the  arid  lands  within  their  respective  boundaries, 
especially  where  the  State  is  willing  to  undertake  the  burden  thereof. 

Upon  the  other  hand,  the  operations  under  the  Carey  Law  under 
wise  State  control  has  been  such  as  to  give  the  utmost  satisfaction. 
The  lands  have  been  set  aside  to  the  State  for  the  purposes  of  the 
law,  the  works  have  been  prosecuted  in  many  cases  with  the  utmost 
diligence  to  completion,  the  water  conducted  to  the  land  as  required 
by  the  law,  and  the  land  thus  been  reclaimed  and  made  ready  for 
settlers,  who  are  now  enjoying  the  benefits  of  the  law.  The  progress 
of  the  country  has  been  very  rapid,  and  towns  and  cities  have  sprung 
up  under  its  influence.  As  soon  as  the  settler  secures  title  to  his 
land,  which  may  be  done  as  soon  as  he  complies  with  the  law,  and 
under  this  system  not  have  to  wait  through  a  long  series  of  years 
as  is  the  case  with  the  National  Reclamation  Act,  it  becomes  pri- 
vate property,  and  is  taxable,  and  thus  another  benefit  accrues  to 
the  State. 

According  to  the  report  of  the  preliminary  results  of  the 
thirteenth  census  of  the  United  States,  1910,  in  1909  there  were 
under  actual  irrigation  from  water  furnished  by  National  Reclama- 
tion projects  395,646  acres.  The  acreage  irrigation  projects  were 
capable  of  irrigating,  in  1910,  is  given  as  786,190  acres.  The  acre- 
age included  in  enterprises  completed  or  under  construction  in  1910 
were  1,973,016  acres. 

§  1240.  Its  operation  as  compared  to  that  of  the  Carey  Law 
from  the  standpoint  of  the  settler. — But  those  most  interested  in 
the  operations  of  these  two  laws  are  the  settlers  who  go  upon  the 

141— Kin.  on  Irr. 
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lands  segregated  tmder  the  respective  Acts  to  make  homes  for  them- 
selves and  their  families.  The  National  Reclamation  Act  provides 
that  the  amount  of  land  to  he  taken  by  any  one  settler  must  not 
exceed  160  acres ;  hut  this  amount  may  be  cut  down,  at  the  option  of 
the  Secretary  of  the  Interior,  to  a  small  acreage,  as  in  his  judgment 
might  reasonably  be  required  for  the  support  of  a  family.  In  order 
to  acquire  title  to  the  land  filed  upon  by  him,  he  must  reside  upon  it 
for  the  full  period  of  five  years,  a^  fully  comply  with  the  other  pro- 
visions of  the  homestead  law,  in  order  to  make  his  final  proof,  and 
also  prior  to  his  obtaining  patent  to  the  land  covered  by  his  entry 
he  must  pay  to  the  Government  the  charges  for  water  apportioned 
against  his  tract.  The  law  also  provides  for  not  to  exceed  ten  an- 
nual installments,  and  in  practice  the  Beclamation  Service  has  pro- 
vided a  ten-year  period.  So  that  in  addition  to  five  years  of  resi- 
dence, there  must  be  an  additional  five  years  of  residence  during 
which  the  installments  on  the  water  right  must  be  paid  before  the 
patent  is  issued  by  the  Government.  In  order  to  make  final  proof 
it  is  necessary  for  the  settler  to  reclaim  at  least  one-half  of  the 
total  irrigable  entry  for  agricultural  purposes. 

One  feature  of  the  National  Reclamation  Act  which  is  liable  to 
caiise  considerable  trouble  lies  in  the  applying  of  the  homestead  law 
to  the  conditions  existing  necessary  for  the  reclamation  of  these 
lands.  In  the  enactment  of  the  National  Reclamation  Act  the  home- 
stead law  was  attached  to  and  made  a  part  of  the  same.  The  origi- 
nal place  of  operation  of  the  homestead  law  was  in  that  portion  of 
our  country  where  there  was  annually  an  ample  rainfall,  and  it  was 
easy  the  first  year  to  bring  a  considerable  portion  of  the  land  entered 
under  cultivation.  It  needed  only  fencing,  plowing,  and  cultiva- 
tion. In  fact,  under  the  homestead  law  the  Government  practically 
donated  a  farm  to  any  settler  who  would  cultivate  and  improve  the 
same  and  reside  upon  the  land  for  a  period  of  five  years.  If  the 
settler  got  ahead,  he  might  commute  his  entry  by  paying  the  Grov- 
emment  the  sum  of  $1.25  per  acre,  and  receive  his  patent  before 
the  expiration  of  the  five-year  period.  But  under  the  National 
Reclamation  Act  the  donation  feature  of  the  original  homestead 
law  is  practically  removed.  To  be  sure,  he  gets  title  to  the  land 
without  charge,  but  this  is  absolutely  worthless  to  hinj  without  the 
water  right,  and  for  this  he  pays  the  Government  full  value,  or  his 
proportion  of  the  full  cost  of  the  works.    "The  said  charges  shall 
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be  determined  with  a  view  of  returning  to  the  reclamation  fund 
the  estimated  cost  of  construction  of  the  project,  and  shall  be  appor- 
tioned equitably."  The  only  ostensible  advantage  in  the  Act  to 
the  settler  is  the  freedom  of  an  interest  charge  on  the  cost  of  his 
water  right,  but  this  is  more  than  counterbalanced  by  the  additional 
burdens  imposed  upon  him  by  way  of  additional  residence,  annual 
payments  for  the  water  right,  and  necessary  cultivation  of  one-half 
of  the  land  covered  by  his  entry.  Even  the  old  commutation  clause, 
originally  an  attractive  feature  of  the  homestead  law,  is  made  not 
to  apply  to  entries  made  under  the  Keclamation  Act. 

In  short,  as  the  law  stands  today,  the  settler  under  a  reclamation 
project  is  confronted  with  all  the  so-called  safeguards  which  a 
banker  might  take  in  order  to  obtain  security  for  a  loan  of  money. 
Or,  by  way  of  a  better  illustration,  the  precautions  which  are  taken 
by  those  who  sell  merchandise  upon  the  partial-payment  plan  and 
reserve  the  title  in  the  vendor  until  the  property  is  fully  paid  for, 
and  providing,  in  case  the  payments  are  not  made  when  due  that  the 
vendor  is  entitled  to  the  recovery  of  the  property  so  sold,  and  that 
aU  moneys  paid  under  the  contract  shall  be  forfeited  as  liquidated 
damages.  The  Reclamation  Act  also  provides  that  "a  failure  to 
make  any  two  payments  when  due  shall  render  the  entry  subject  to 
cancellation,  with  a  forfeiture  of  aU  rights  under  the  Act,  as  well 
as  of  any  moneys  already  paid  thereon."  From  many  years  of 
experience  it  has  been  ascertained  that  where  a  settler  attempts  to 
make  a  home  upon  the  arid  lands  of  the  West,  even  under  the  most 
favorable  conditions,  without  considerable  ready  money,  which  the 
average  settler  does  not  possess,  for  the  first  few  years  it  is  a  hard 
proposition  to  make  a  bare  living  for  himself  and  family,  even  with 
the  greatest  industry  and  economy.  And  as  the  National  Reclama- 
tion Act  now  stands,  with  its  drastic  forfeiture  clause,  an  additional 
burden  is  imposed  upon  the  settler,  which,  we  predict,  he  wiU  not 
always  be  able  to  meet. 

In  contradistinction  to  the  National  Reclamation  Act  the  require- 
ments of  the  Carey  Act  affecting  the  settlers  are  as  follows:  The 
settler  may  take  any  portion  of  160  acres,  by  legal  subdivisions, 
which  he  may  choose  to  enter.  He  may  reside  on  the  entry  for  a 
period  of  three  years  before  making  his  final  proof,  but  if  he  so 
desires  he  may  prove  up  in  a  much  shorter  period.  Np  payment  on 
his  water  contract  with  the  construction  company  is  necessary  in 
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order  to  obtain  title  to  the  land.  As  soon  as  lie  makes  his  final  proof 
as  required  by  the  law,  the  State  issues  the  final  certificate  or  the 
patent,  as  the  case  may  be,  and  the  land  is  then  subject  to  the  lien 
of  the  construction  company  for  the  deferred  payments.  Another 
advantage  of  the  Carey  Law  is  the  knowledge  by  the  settler  as  to  the 
exact  amount  of  charges  against  the  land  for  the  water  furnished. 
These  are  fixed  and  settled  in  advance  by  the  specific  terms  of  the 
contract.  The  construction  comj^ny  even  guarantees  the  maximum 
cost  of  the  maintenance,  this  maintenance  being  oftentimes  fixed  as 
low  as  thirty-five  cents  per  acre,  while  on  National  Reclamation 
projects  the  price  of  the  water  right  is  not  fixed  until  after  settle- 
ment, nor  is  it  fixed  until  construction  is  well  under  way.  In  order 
to  make  final  proof  the  settler  under  the  Carey  Law  is  required  to 
cultivate  and  reclaim  an  eighth  of  the  land  covered  by  his  entry. 
This  is  the  same  requirement  as  under  the  Desert  Land  Act.^ 

There  is  another  thing  which  should  be  mentioned  in  comparing 
the  workings  of  these  two  laws  as  they  now  exist,  and  that  is  the 
credit  of  the  settlers  under  the  respective  laws.  The  average  settler 
has  but  little  ready  money  to  live  upon  during  the  first  few  years. 
Therefore,  he  must  depend  largely  upon  the  credit  which  he  can 
obtain  from  those  with  whom  he  deals.  Credit,  as  niuch  as  the  fact 
is  to  be  deplored,  is  the  absolute  necessity  of  the  pioneer.  The  set- 
tler under  a  National  Reclamation  project,  with  all  his  rights  sub- 
ject to  the  drastic  forfeiture  clause  above  quoted,  goes  to  his  country 
store  for  credit  and  finds  that  it  is  practically  limited  to  the  value 
of  his  team,  wagon,  and  harness.  At  the  bank  it  is  also  curtailed 
to  the  same  extent.  Upon  the  other  hand,  the  settler  under  the 
Carey  Law  project  can  assign  or  transfer  his  entry  as  soon  as  it  is 
made ;  he  can  obtain  credit  thereon,  and  oftentimes  it  is  so  arranged 
that  the  construction  company,  or  a  company  organized  for  that 
purpose,  will  advance  the  necessary  credit  for  the  first  few  years 
until  the  settler  gets  a  start.  Under  the  former  Act  the  holdings  of 
the  settler  is  but  a  prospect,  which,  if  his  health  continues  good,  by 
the  utmost  economy  he  may  develop  to  maturity  in  the  dim  future, 
while  the  holdings  of  a  settler  under  the  Carey  Law  project  become 
at  once  property,  a  titled  asset  available  for  use  as  credit.  The 
patent  is  promptly  issued  and  again  the  settler's  credit  is  strength- 

1  For  the  provisions  of  the  Desert  Land  Acts,  see  Chap.  66,  Sees.  1287-1311. 
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ened  to  the  full  capacity  of  his  acreage.  He  may  thus  tide  over  the 
first  few  years  of  hardship  until  he  has  got  a  start,  while  under 
the  National  Reclamation  Act,  as  it  now  exists,  in  case  of  a  failure  of 
crops,  sickness,  or  financial  distress  or  from  other  sources,  only  for- 
feiture of  all  of  his  rights  faces  the  failure  to  make  "any  two  pay- 
ments when  due."  It  will  be  ascertained  shortly,  when  the  pay- 
ments of  the  settlers  under  National  Reclamation  Act  projects  be- 
come due,  that  extensions  will  have  to  be  granted  by  Congress,  other- 
wise more  failures  will  be  recorded  than  successes. 

§  1241.     Criticism  of  the  Act — The  opinion  of  Elvtrood  Mead. — 

Mr.  Elwood  Mead,  now  chairman  of  the  Water  Supply  Commis- 
sion of  Victoria,  Australia,  formerly  State  Engineer  of  "Wyoming, 
and  Chief  of  Irrigation  Investigations  under  the  Department  of 
Agriculture  of  the  United  States,  visited  this  country  in  1911  and 
examined  a  number  of  reclamation  projects  constructed  and  con- 
trolled by  the  National  Reclamation  Service  under  the  provisions  of 
the  Act  in  question. 

Although  the  preceding  sections  ^  were  written  long  before  the 
letter  quoted  herein  from  Mr.  Mead  was  written,  it  will  be 
seen  that  his  criticism  is  somewhat  in  accord  with  our  own  views 
upon  the  subject.  Mr.  Mead  said:  "I  do  not  think  either  the  set- 
tlers or  the  Government  are  doing  as  well  as  they  should  under  a 
number  of  the  National  projects.  The  reasons  for  this  seem  to  be 
the  poverty  of  the  settlers  and  the  severe  conditions  of  payment 
exacted  by  the  Government.  When  these  projects  were  inaugurated 
settlers  with  little  or  no  capital  were  allowed  to  file  on  the  land,  and 
in  some  instances  encouraged  to  do  so  before  there  was  water  for 
irrigation  or  any  means  for  productive  employment.  Before  the 
settler  was  in  a  position  to  grow  crops  all  his  money  had  been  dissi- 
pated in  living  expenses  and  erecting  a  habitation,  and  now,  when 
there  is  water  to  use  and  an  obligation  to  pay  for  it,  the  settler  lacks 
seed,  teams,  tools,  and  money  to  live  on,  all  of  which  are  essential 
to  growing  a  crop  or  utilizing  the  land  and  water. 

"This  distressing  situation  is  made  worse  by  the  Government  re- 
quiring these  settlers  to  repay  the  cost  of  the  works  in  ten  years. 
In  some  cases  this  payment  reaches  $5  an  acre,  or  $400  for  an  eighty- ' 
acre  farm.     There  are  few  cases  where  the  first  crop  is  a  success. 

1  See  Sees.  1239,  1240. 
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It  is  rare  that  it  repays  the  cost  of  cultivation ;  hence  the  settler,  if 
he  pays  the  Government  charge,  must  pay  it  from  money  he  brought 
with  him.  Those  who  did  not  have  considerable  money  to  start 
with  are  not  paying.  Worse  than  this,  they  are  living  under  hard 
conditions,  and  are  not  developing  the  land  in  a  way  to  pay  in  the 
future. 

"The  remedy  or  remedies  would  seem  to  be:  Extend  the  terms 
of  payment.  Make  the  period  thjirty  years,  charging  nothing  but  in- 
terest for  the  first  five  years.  Failure  to  charge  interest  on  de- 
ferred payments  is  a  fundamental  mistake  of  the  Act.  It  is  an  in- 
centive to  men  to  defer  payments.  It  was  one  of  the  causes  for 
making  the  time  of  repayment  so  short.  Better  results  will  come  to 
both  settlers  and  the  Government  by  giving  ample  time  and  charging 
a  low  rate  of  interest  on  deferred  payments. 

"More  than  this  is  needed  to  enable  many  settlers  to  cultivate 
their  farms  and  make  any  payments  to  the  Government  in  the  near 
future.  They  must  have  money  to  enable  them  to  prepare  the  land, 
plant,  cultivate,  and  harvest  crops." 

§  1242.  The  Act  is  constitutional — Doubts  expressed  in  Kansas- 
Colorado  case. — In  rendering  the  opinion  in  the  ease  of  Kansas  v. 
Colorado,!  Mr.  Justice  Brewer  made  use  of  some  expressions  which 
have  led  some  to  the  belief  that  the  National  Eeclamation  Act  was 
unconstitutional.  He  said:  "At  the  time  of  the  adoption  of  the 
Constitution,  within  the  known  and  conceded  limits  of  the  United 
States  there  were  no  large  tracts  of  arid  land,  and  nothing  which 
called  for  any  further  action  than  that  which  might  be  taken  by 
the  legislature  of  the  State  in  which  any  particular  tract  of  such 
land  was  to  be  found;  and  the  Constitution,  therefore,  makes  no 
provision  for  a  National  control  of  the  arid  regions  or  their  reclama- 
tion. But  as  our  National  territory  has  been  enlarged  we  have 
within  our  borders  extensive  tracts  of  arid  lands  which  ought  to  be 
reclaimed,  and  it  may  be  well  that  no  power  is  adequate  for  their 
reclamation  other  than  that  of  the  National  Government.  But  if  no 
such  power  has  been  granted,  none  can  be  exercised."  It  will  be 
noticed  that  in  the  language  used  it  was  not  held  that  no  such  power 
was  granted.  In  fact,  there  was  nothing  in  the  case  which  called 
for  a  decision  upon  this  point.    The  language  quoted  had  reference 

1  206  TJ.  S.  46,  51  L.  Ed.  956,  27  Sup.  Ct.  Eep.  655. 
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solely  to  the  question  of  the  power  of  Congress  to  interfere  with 
the  State  control  over  the  flow  of  waters  within  its  limits,  which 
control,  subject  to  the  power  of  Congress  to  regulate  commerce,  is 
vested  wholly  in  the  State.  Further  along  in  the  opinion  the  Justice 
said:  "As  to  those  lands  within  the  limits  of  the  States,  the  Na- 
tional Government  is  the  most  considerable  owner,  and  has  the  power 
to  dispose  of  and  make  all  needful  rules  and  regulations  respecting 
its  property."  This  is  expressly  granted  to  Congress  by  Section  3  of 
Article  IV  of  the  Federal  Constitution,  which  provides  as  follows : 
"The  Congress  shall  have  the  power  to  dispose  of  and  made  all  need- 
ful rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States;  and  nothing  in  this  Constitution 
shall  be  so  construed  as  to  prejudice  any  claims  of  the  United  States 
or  of  any  particular  State." 

Therefore,  the  United  States  being  the  owner  of  these  arid  lands. 
Congress  is  vested  with  the  unlimited  authority  over  the  same.  It 
may  dispose  of  these  lands  without  improving  them,  or,  upon  the 
other  hand,  it  has  the  unquestioned  right  to  expend  money  thereon 
for  their  improvement  by  reclaiming  them,  and  afterward  dispose 
of  the  lands  so  reclaimed  as  it  sees  fit ;  2  provided,  that  it  does  not 
interfere  with  the  right  of  the  State  legislation  controlling  the 
waters  flowing  within  the  respective  jurisdictions.  And  in  this  re- 
spect the  National  Eeclamation  Act  itself  in  Section  8  recognizes 
the  right  of  the  States  to  regulate  the  control,  appropriation,  use, 
and  distribution  of  water,  wherein  it  is  said :  ' '  That  nothing  in  this 
Act  shall  be  construed  as  affecting  or  intending  to  affect  or  to  any 
way  interfere  with  the  laws  of  any  State  or  Territory  relating  to  the 
control,  appropriation,  use,  or  distribution  of  water  used  in  irriga- 
tion, or  any  vested  right  acquired  thereunder,  and  the  Secretary 
of  the  Interior,  in  carrying  out  the  provisions  of  this  Act,  shall  pro- 
ceed in  conformity  with  such  laws,  and  nothing  herein  shall  in  any 
way  affect  any  right  of  any  State,  or  of  the  Federal  Government,  or 

2  ' '  This  power  has  been  vested  in  ditions,  and  the  modes  of  transferring 

Congress  without  limitation."   United  this  property  or  any  part  of  it,  and 

States  V.  Gratiot,   39  TJ.   S.   14  Pet.  to  designate  the  persons  to  whom  the 

526,  10  L.  Ed.  573.  transfer  shall  be  made."     Gibson  v. 

' '  That  power  is  subject  to  no  lim-  Chouteau,  80  U.  S.  13  Wall.  92,  20 

itations.     Congress   has   the   absolute  L.  Ed.  534. 
right  to  prescribe  the  times,  the  con- 
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of  any  land  owner,  appropriator,  or  user  of  water  in,  to,  or  from  any 
interstate  stream  or  the  waters  thereof." 

§  1243.  The  Act  is  constitutional— Decisions  and  conclusion. — 
The  United  States  Supreme  Court  has  not  yet  decided  the  question 
of  the  constitutionality  of  the  National  Reclamation  Act ;  and  other 
than  the  expressions  used  by  Mr.  Justice  Brewer  in  the  case  of 
Kansas  v.  Colorado,  we  find  no  staitement  by  that  Court  tending  to 
hold  that  the  law  is  either  valid  or  invalid.  But  the  United  States 
Circuit  Court  of  Appeals,  the  Court  next  in  authority  to  that  of 
the  Supreme  Court  of  the  United  States,  has  held  that  the  Act  was 
constitutional  in  a  ease  decided  in  1909  ^  wherein  it  is  held  that 
the  Act  providing  for  the  irrigation  by  the  United  States  of  arid 
public  lands  is  within  the  power  of  Congress  as  to  lands  within  the 
States,  as  well  as  in  the  Territories,  under  the  Federal  Constitution, 
Article  IV,  Section  3,  giving  it  power  to  dispose  of  and  to  make  aU 
needful  rules  and  regulations  respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States,  and  is  not  in  violation  of  the 
Constitution  on  the  ground  that  it  authorizes  the  expenditure  of 
public  money  without  an  appropriation,  since  it  is  in  itself  an  appro- 
priation of  the  proceeds  of  the  land  sold,  nor  as  delegating  legis- 
lative authority  to  the  Secretary  of  the  Interior.  In  performing 
the  duty  imposed  by  the  Act  the  Secretary  of  the  Interior  only 
executes  the  clearly  expressed  will  of  Congress,  and  will  not,  in  any 
true  sense,  exert  legislative  or  judicial  power .2 

In  a  still  later  ease  decided  by  the  same  Court  ^  the  same  con- 
clusions were  reached,  that  the  Act  was  constitutional,  and  the  Court 
said:  "We  come  now  to  the  consideration  of  the  real  question  in 
this  case,  which  is  presented  as  a  constitutional  question,  and  may 
be  stated  in  the  following  terms:  Can  the  United  States,  owning 
arid  lands  within  a  State,  organize  and  maintain  a  scheme  or  project 
whereby  it  wiU  associate  with  itself  other  owners  of  arid  lands  for 
the  purpose  of  reclaiming  and  improving  such  lands,  and  in  that 
behalf  exercise  the  right  of  eminent  domain  against  another  land 

iITnited  States  v.  Hanson,  167  TJ.  3  Burley  v.  United  States,  179  Fed. 

S.  881.  Eep.  1,  102  C.  C.  A.  429;  affirming  U., 

2  See  Union  Bridge  Co.  v.  United      172  Fed.  Eep.  615. 
States,  204  U.  S.  364,  51  L.  Ed.  523, 
27  Sup.  Ct.  Eep.  367. 
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owner  for  the  purpose  of  obtaining  the  title  and  possession  of  land 
absolutely  necessary  in  carrying  the  proposed  scheme  or  project 
into  effect?  ...  It  would  be  strange  if  the  National  Govern- 
ment could  enter  the  territory  of  a  State  where  there  were  no  public 
lands  of  the  United  States  requiring  irrigation,  and  no  public  lands 
through  which  water  flows  necessary  for  the  irrigation  of  arid  lands, 
and  by  legislation  provide  a  system  of  irrigation  for  the  private 
lands  within  the  State  and  control  its  administration.  It  would 
indeed  be  a  strange  proceeding,  and  obviously  wholly  outside  of  the 
authority  of  Congress.  But  in  this  case  the  United  States  is  the 
owner  of  large  tracts  of  land  within  the  States  named  in  the  Act  of 
June  17,  1902.  The  public  welfare  requires  that  these  lands,  as 
well  as  those  held  in  private  ownership,  should  be  reclaimed  and 
made  productive.  To  do  this  effectively  and  econonycally  with  the 
available  water  supply,  large  tracts  must  be  brought  into  relation 
with  a  single  system  or  project.  .  .  .  The  Act  of  June  17,  1902, 
not  only  recognizes  the  Constitution  and  laws  of  the  State  providing 
for  the  appropriation  of  its  waters  and  the  reclamation  of  its  arid 
lands,  but  it  requires  that  the  Secretary  of  the  Interior,  in  carrying 
out  the  provisions  of  the  Act,  shall  proceed  in  conformity  with  such 
laws.  In  what  respect  does  such  a  proceeding  contravene  the  Con- 
stitution of  the  United  States  ?  Has  not  the  United  States  as  a  land 
owner  the  same  rights  within  the  State  that  any  other  land  owner 
has?  And  when  the  land- is  of  such  a  character  that,  to  be  useful,  it 
must  be  irrigated  and  reclaimed  in  large  tracts,  may  not  the  United 
States,  co-operating  with  such  other  land  owners,  organize  and  estab- 
lish an  effective  and  economical  system  or  project  for  such  irrigation 
and  reclamation?  And,  finally,  if  the  necessary  use  of  lands  for 
such  a  purpose  is  made  a  public  use  by  the  State,  is  there  any  reason 
why  the  United  States  should  not  exercise  its  right  of  eminent  do- 
main to  acquire  title  to  lands  absolutely  necessary  to  such  public 
use  ?  We  can  think  of  no  constitutional  objection  to  such  a  proceed- 
ing when  it  is  clearly  established  that  with  respect  to  surrounding 
circumstances  and  conditions  the  use  is  a  public  use ;  and  while  it 
has  been  held  that  the  law  of  the  State  is  not  conclusive  upon  this 
subject,  the  Supreme  Court  of  the  United  States  in  numerous  case* 
has  determined  that  such  a  use  as  here  described  in  the  project  undei 
consideration  is  a  public  use." 
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As  we  view  the  law  upon  the  subject,  there  can  be  no  doubt  but 
that  the  National  Reclamation  Act  is  constitutional  as  to  all  objec- 
tions which  may  be  raised  against  it,  and  clearly  vdthin  the  power 
granted  by  the  Federal  Constitution  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  arid  lands  of  which 
the  United  States  is  the  proprietor.  And  it  is  to  be  remembered 
that  the  questions  raised  in  the  Kansas-Colorado  case  do  not  involve 
Government  irrigation  projects,  and  neither  do  they  in  any  way 
involve  the  construction  of  the  National  Reclamation  Act,  but  the 
Court,  in  rendering  its  decision,  merely  indulged  in  a  wide  field  of 
speculation,  and  by  indirection  intimated  a  doubt,  to  put  it  in  the 
strongest  manner  possible,  as  to  the  validity  of  the  law.  But  to  date 
there  has  been  no  decision  by  the  Supreme  Court  of  the  United 
States  upon  the  direct  question  as  to  the  constitutionality  of  the  Act. 

As  held  by  the  Federal  Court  in  two  recent  cases,  one  decided  in 
Idaho  in  1911,^  and  the  other  in  Oregon,^  the  Reclamation  Act  is 
not  a  "revenue  law  of  the  United  States"  within  the  meaning  of 
Section  643  'of  the  Revised  Statutes  ^  authorizing  the  removal  of 
any  suit  brought  in  any  State  court  against  any  officer  appointed 
under  or  acting  by  authority  of  any  revenue  officer  of  the  United 
States,  and  such  section  does  not  apply  to  a  suit  against  the  officer 
in  charge  of  a  reclamation  project  because  of  acts  done  under  the 
color  of  his  office. 

§  1244.  The  full  text  of  the  National  Reclamation  Act  of  June 
17, 1902. — The  full  text  of  the  National  Reclamation  Act,  approved 
June  17,  1902,1  and  the  amendments  since  enacted  thereto,  is  as 
follows : 

TitLe — "An  Act  appropriating  the  receipts  from  the  sale  and 
disposal  of  public  lands  in  certain  States  and  Territories  to  the 
construction  of  irrigation  works  for  the  reclamation  of  arid  lands. 

' '  Section  1.  That  all  moneys  received  from  the  sale  and  disposal 
of  the  public  lands  in  Arizona,  California,  Colorado,  Idaho,  Kansas, 
Montana,  Nebraska,  Nevada,  New  Mexico,  North  Dakota,  Oklahoma, 

*  Twin  Falls  Canal  Co.  v.  Foote,  192  6  United  States  Compiled  Statutes, 

Fed.  Eep.  583.  1901,  p.  521. 

5  City  of  Stanfield  v.  Umatilla  River  i  7  Fed.  Stat.  Ann.,  1905,  p.  1098; 

Water  Users'  Assn.,  192  Fed.  Rep.  Supp.   U.    S.   Comp.   Stat.,   1905,   p. 

59a.                 •  349;  32  Stat.  L.  388. 
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Oregon,  South  Dakota,  Utah,  "Washington,  and  "Wyoming,  2  begin- 
ning with  the  fiscal  year  ending  June  30, 1901,  including  the  surplus 
of  fees  and  commissions  in  excess  of  allowance  to  registers  and  re- 
ceivers, and  excepting  the  five  per  centum  of  the  proceeds  of  the  sales 
of  public  lands  in  the  above  States  set  aside  for  educational  and 
other  purposes,  shall  be,  and  the  same  are  hereby,  reserved,  set  aside, 
and  appropriated  as  a  special  fund  in  the  Treasury,  to  be  known  as 
the  'reclamation  fund,'  to  be  used  in  the  examination  and  survey  for 
and  the  construction  and  maintenance  of  irrigation  works  for  the 
storage,  diversion,  and  development  of  waters  for  the  reclamation 
of  arid  and  semi-arid  lands  in  the  said  States  and  Territories,  and 
for  the  payment  of  all  other  expenditures  provided  for  in  this  Act : 
Provided,  that  in  case  the  receipts  from  the  sale  and  disposal  of 
lands  other  than  those  realized  from  the  sale  and  disposal  of  lands 
referred  to  in  this  section  are  insufficient  to  meet  the  requirements 
for  the  support  of  agricultural  colleges  in  the  several  States  and 
Territories,  under  the  Act  of  August  30,  1890,  entitled,  'An  Act  to 
apply  a  portion  of  the  proceeds  of  the  public  lands  to  the  more  com- 
petent endowment  and  support  of  the  colleges  for  the  benefit  of  agri- 
culture and  the  mechanic  arts,  established  under  the  provisions  of 
an  Act  of  Congress  approved  July  2,  1862,'  the  deficiency,  if  any, 
in  the  sum  necessary  for  the  support  of  said  colleges  shall  be  pro- 
vided for  from  any  moneys  in  the  treasury  not  otherwise  appro- 
priated. 

"Sec.  2.  That  the  Secretary  of  the  Interior  is  hereby  authorized 
and  directed  to  make  examinations  and  surveys  for,  and  to  locate 
and  construct,  as  herein  provided,  irrigation  works  for  the  storage, 
diversion,  and  development  of  waters,  including  artesian  wells,  and 
to  report  to  Congress  at  the  beginning  of  each  regular  session  as  to 
the  results  of  such  examinations  and  surveys,  giving  estimates  of 
cost  of  all  contemplated  works,  the  quantity  and  location  of  the 
lands  which  can  be  irrigated  therefrom,  and  all  facts  relative  to  the 
practicability  of  each  irrigation  project;  also  the  cost  of  works  in 
process  of  construction,  as  well  as  of  those  which  have  been  com- 
pleted. 

' '  Sec.  3.    That  the  Secretary  of  the  Interior  shall,  before  giving 

2  By  the  Act  of  Jvme  12,  1906,  the  elude  and  apply  to  the  State  of  Texas, 
provisions  of  the  Eeelamation  Act  Supp.  Fed.  Stat.  Ann.,  1909,  p.  705, 
were   thereby   extended   so  as   to   in-     34  Stat.  L.  259. 
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the  public  notice  provided  for  in  Section  4  of  this  Act,  withdraw 
from  public  entry  the  lands  required  for  any  irrigation  works  con- 
templated under  the  provisions  of  this  Act,  and  shall  restore  to 
public  entry  any  of  the  lands  so  withdrawn  when,  in  his  judgment, 
such  lands  are  not  required  for  the  purposes  of  this  Act;  and  the 
Secretary  of  the  Interior  is  hereby  authorized,  at  or  immediately 
prior  to  the  time  of  beginning  the  surveys  for  any  contemplated 
irrigation  works,  to  withdraw  frt)m  entry,  except  under  the  home- 
stead laws,  any  public  lands  believed  to  be  susceptible  of  irrigation 
from  said  works :  Provided,  that  all  lands  entered  and  entries  made 
under  the  homestead  laws  within  areas  so  withdrawn  during  such 
withdrawal  shall  be  subject  to  all  the  provisions,  limitations,  charges, 
terms,  and  conditions  of  this  Act ;  that  said  surveys  shall  be  prose- 
cuted diligently  to  completion,  and  upon  the  completion  thereof,  and , 
of  the  necessary  maps,  plans,  and  estimates  of  cost,  the  Secretary 
of  the  Interior  shall  determine  whether  or  not  said  project  is  prac- 
ticable and  advisable,  and  if  determined  to  be  impracticable  or  un- 
advisable  he  shall  thereupon  restore  said  lands  to  entry ;  that  public 
lands  which  it  is  proposed  to  irrigate  by  means  of  any  contemplated 
works  shall  be  subject  to  entry  only  under  the  provisions  of  the 
homestead  laws  in  tracts  of  not  less  than  forty  nor  more  than  one 
hundred  and  sixty  acres,  and  shall  be  subject  to  the  limitations, 
charges,  terms,  and  conditions  herein  provided :  Provided,  that  the 
commutation  provisions  of  the  homestead  laws  shall  not  apply  to 
entries  made  under  this  Act. 

"Sec.  4.  That  upon  the  determination  by  the  Secretary  of  the 
Interior  that  any  irrigation  project  is  practicable,  he  may  cause  to 
be  let  contracts  for  the  construction  of  the  same,  in  such  portions 
or  sections  as  it  may  be  practicable  to  construct  and  complete  as 
parts  of  the  whole  projects,  providing  the  necessary  funds  for  such 
portions  or  sections  are  available  in  the  reclamation  fund,  and  there- 
upon he  shall  give  public  notice  of  the  lands  irrigable  under  such 
project,  and  limit  of  area  per  entry,  which  limit  shall  represent  the 
acreage  which,  in  the  opinion  of  the  Secretary,  may  be  reasonably 
required  for  the  support  of  a  family  upon  the  lands  in  question; 
also  of  the  charges  which  shaU  be  made  per  acre  upon  the  said 
entries,  and  upon  lands  in  private  ownership  which  may  be  irri- 
gated by  the  waters  of  the  said  irrigation  project,  and  the  number 
of  annual  installments,  not  exceeding  ten,  in  which  such  charges 
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shall  be  paid  and  the  time  when  such  payments  shall  commence. 
The  said  charges  shall  be  determined  with  a  view  of  returning  to  the 
reclamation  fund  the  estimated  cost  of  construction  of  the  project, 
and  shall  be  apportioned  equitably :  Provided,  that  in  all  construc- 
tion work  eight  hours  shall  constitute  a  day's  work,  and  no  Mon- 
golian labor  shall  be  employed  thereon. 

"Sec.  5.  That  the  entryman  upon  lands  to  be  irrigated  by  such 
works  shall,  in  addition  to  compliance  with  the  homestead  laws, 
reclaim  at  least  one-half  of  the  total  irrigable  area  of  his  entry  for 
agricultural  purposes,  and  before  receiving  patent  for  the  lands 
covered  by  his  entry  shall  pay  to  the  Government  the  charges  appor- 
tioned against  such  tract  as  provided  in  Section  4.  No  right  to  the 
use  of  water  for  land  in  private  ownership  shall  be  sold  for  a  tract 
exceeding  one  hundred  and  sixty  acres  to  any  one  land  owner,  and 
no  such  sale  shall  be  made  to  any  land  owner  unless  he  be  an  actual 
bona  fide  resident  on  such  land,  or  occupant  thereof  residing  in  the 
neighborhood  of  said  land,  and  no  such  right  shall  permanently  at- 
tach until  all  payments  therefor  are  made.  The  annual  installments 
shall  be  paid  to  the  receiver  of  the  local  land  ofSce  of  the  district  in 
which  the  land  is  situated,  and  a  failure  to  make  any  two  payments 
when  due  shall  render  the  entry  subject  to  cancellation,  with  the 
forfeiture  of  aU  rights  under  this  Act,  as  well  as  any  moneys  already 
paid  thereon.  All  moneys  received  from  the  above  sources  shall  be 
paid  into  the  reclamation  fund.  Eegisters  and  receivers  shall  be 
allowed  the  usual  commissions  on  all  moneys  paid  for  lands  under 
this  Act. 

"Sec.  6.  That  the  Secretary  of  the  Interior  is  hereby  authorized 
and  directed  to  use  the  reclamation  fund  for  the  operation  and  main- 
tenance of  all  reservoirs  and  irrigation  works  constructed  under  the 
provisions  of  this  Act :  Provided,  that  when  the  payments  required 
by  this  Act  are  made  for  the  major  portion  of  the  lands  irrigated 
from  the  waters  of  any  of  the  works  herein  provided  for,  then  the 
management  and  operation  of  such  irrigation  works  shall  pass  to  the 
owners  of  the  land  irrigated  thereby,  to  be  maintained  at  their  ex- 
pense under  such  form  of  organization  and  under  such  rules  and 
regulations  as  may  be  acceptable  to  the  Secretary  of  the  Interior : 
Provided,  that  the  title  to  and  the  management  and  operation  of  the 
reservoirs  and  the  works  necessary  for  their  protection  and  opera- 
tion shall  remain  in  the  Government  until  otherwise  provided  by 
Congress. 
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"Sec.  7.  That  where  in  carrying  out  the  provisions  of  this  Act  it 
becomes  necessary  to  acquire  any  rights  or  property,  the  Secretary 
of  the  Interior  is  hereby  authorized  to  acquire  the  same  for  the 
United  States  by  purchase  or  condemnation  under  judicial  process, 
and  to  pay  from  the  reclamation  fund  the  sums  which  may  be 
I  heeded  for  that  purpose,  and  it  shall  be  the  duty  of  the  Attorney- 
General  of  the  United  States  upon  every  application  of  the  Secre- 
tary of  the  Interior,  under  this  A«t,  to  cause  proceedings  to  be  com- 
menced for  condemnation  within  thirty  days  from  the  receipt  of  the 
application  at  the  Department  of  Justice. 

' '  Sec.  8.  That  nothing  in  this  Act  shall  be  construed  as  affecting 
or  intending  to  affect  or  to  in  any  way  interfere  with  the  laws  of 
any  State  or  Territory  relating  to  the  control,  appropriation,  use,  or 
distribution  of  water  used  in  irrigation,  or  any  vested  rights  ac- 
quired thereunder,  and  the  Secretary  of  the  Interior,  in  carrying 
out  the  provisions  of  this  Act,  shall  proceed  in  conformity  with  such 
laws,  and  nothing  herein  shall  in  any  way  affect  any  right  of  any 
State  or  of  the  Federal  Government  or  of  any  land  owner,  appro- 
priator,  or  user  of  water  in,  to,  or  from  any  interstate  stream  or  the 
waters  thereof :  Provided,  that  the  right  to  the  use  of  water  acquired 
under  the  provisions  of  this  Act  shall  be  appurtenant  to  the  land 
irrigated,  and  beneficial  use  shall  be  the  basis,  the  measure,  and  the 
limitation  of  the  right. 

' '  Sec.  9.  That  it  is  hereby  declared  to  be  the  duty  of  the  Secre- 
tary of  the  Interior  in  carrying  out  the  provisions  of  this  Act,  so  far 
as  the  same  may  be  practicable  and  subject  to  the  existence  of 
feasible  irrigation  projects,  to  expend  the  major  portion  of  the  funds 
arising  from  the  sale  of  public  lands  within  each  State  and  Terri- 
tory hereinbefore  named  for  the  benefit  of  arid  and  semi-arid  lands 
within  the  limits  of  such  State  or  Territory :  Provided,  that  the  Sec- 
retary may  temporarily  use  such  portion  of  said  funds  for  the  benefit 
of  arid  or  semi-arid  lands  in  any  particular  State  or  Territory  here- 
inbefore named  as  he  may  deem  advisable,  but  when  so  used  the 
excess  shall  be  restored  to  the  fund  as  soon  as  practicable,  to  the  end 
that  ultimately,  and  in  any  event,  within  each  ten-year  period  after 
the  passage  of  this  Act,  the  expenditures  for  the  benefit  of  the  said 
States  and  Territories  shall  be  equalized  according  to  the  propor- 
tions and  subject  to  the  conditions  as  to  practicability  and  feasibility 
aforesaid. 


ACTS   AMENDATOEY— INDIAN   LANDS.  2255 

"Sec.  10.  That  the  Secretary  of  the  Interior  is  hereby  author- 
ized to  perform  any  and  all  acts  and  to  make  such  rules  and  regula- 
tions as  may  be  necessary  and  proper  for  the  purposes  of  carrying 
the  provisions  of  this  Act  into  full  force  and  effect. ' ' 

§  1245.  Acts  amendatory — Indian  reservations  and  lands — Acts 
of  April  21,  1904,  AprU  27,  1904,  March  6,  1906,  June  21,  1906, 
March  1,  1907. — ^As  a  rule,  ceded  Indian  lands  are  subject  to  dis- 
position under  certain  specific  Acts  mentioned  in  the  treaty  or  the 
Act  of  Congress  providing  for  the  cession,  and  hence  would  not  be 
subject  to  withdrawal  under  the  provisions  of  the  Reclamation  Act. 
Specific  decisions  will  be  made  by  the  Secretary  of  the  Interior  in 
each  case.i 

The  original  National  Reclamation  Act  has  been  added  to  by  sev- 
eral amendatory  Acts  of  Congress  enacted  from  time  to  time.  Sev- 
eral of  these  amendatory  Acts  relate  to  Indian  reservations  and  to 
Indian  lands,  and  are  as  follows : 

By  Sections  25  and  26  of  the  Indian  Department  appropriation 
Act  of  April  21,  1904,2  ^  ^ras  provided  that  "in  carrying 
out  any  irrigation  enterprise  which  may  be  undertaken  under 
the  provisions  of  the  Reclamation  Act  of  June  17,  1902,  and  which 
may  make  possible  and  provide  for,  in  connection  with  the  reclama- 
tion of  other  lands,  the  reclamation  of  all  or  any  portion  of  the  irri- 
gable lands  on  the  Yuma  and  Colorado  River  Indian  Reservations,  in 
California  and  Arizona,  the  Secretary  of  the  Interior  is  hereby  au- 
thorized to  divert  the  waters  of  the  Colorado  River  and  to  reclaim, 
utilize,  and  dispose  of  any  lands  in  said  reservations  which  may  be 
irrigable  by  such  works  in  like  manner  as  though  the  same  were  a 
part  of  the  public  domain :  Provided,  that  there  shall  be  reserved 
for  and  allotted  to  each  of  the  Indians  belonging  to  the  said  reserva- 
tions five  acres  of  the  irrigable  lands.  The  remainder  of  the  lands 
irrigable  in  said  reservations  shall  be  disposed  of  to  settlers  under 
the  provision  of  the  Reclamation  Act :  Provided  further,  that  there 
shall  be  added  to  the  charges  required  to  be  paid  under  said  Act  by 
settlers  upon  unallotted  Indian  lands  such  sum  per  acre  as  in  the 
opinion  of  the  Secretary  of  the  Interior  shall  fairly  represent  the 
value  of  the  unallotted  lands  in  said  reservation  before  reclama- 

1  4th  Bepoit  Beelamation  Service,  2  10  Fed.  Stat.  Ann.,  1906,  p.  435 ; 
p.  29.  33  Stat.  L.  224,  226,  Sees.  25,  26. 
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tion ;  said  sum  to  be  paid  in  annual  installments  in  the  same  manner 
as  the  charges  under  the  Reclamation  Act.  Such  additional  sum 
per  acre,  when  paid,  shall  be  used  to  pay  into  th6  reclamation  fund 
the  charges  for  the  reclamation  of  the  said  allotted  lands,  and  the 
remainder  thereof  to  be  placed  to  the  credit  of  said  Indians,  and 
shall  be  expended  from  time  to  time,  under  the  direction  of  the  Sec- 
retary of  the  Interior,  for  their  benefit." 

Section  26  of  the  same  Act  provides  in  similar  terms  to  the  above 
for  the  reclamation  of  the  irrigable  lands  of  the  Pyramid  Lake  In- 
dian Reservation,  in  the  State  of  Nevada. 

In  Article  II  of  the  Act  approved  April  27,  1904,  entitled,  "An 
Act  to  ratify  and  amend  an  agreement  with  the  Indians  of  the  Crow 
Reservation,  in  Montana,  and  making  appropriations  to  carry  the 
same  into  effect,"  it  is  provided  that,  in  consideration  of  the  land 
ceded,  the  United  States  agrees  to  dispose  of  the  same  under  the 
provisions  of  the  Reclamation  Act,  the  homestead,  townsite,  and 
mineral  land  laws,  except  Sections  16  and  36,  or  an  equivalent  of 
two  sections  in  each  township,  at  not  less  than  $4  per  acre.  And 
Section  5  of  said  article  provides: 

"Sec.  5.  That  before  any  of  the  lands  by  this  agreement  ceded 
are  open  to  settlement  or  entry,  the  Commissioner  of  Indian  Affairs 
shall  cause  the  allotments  to  be  made  and  the  schedule  to  be  pre- 
pared, as  provided  for  in  Section  4  of  this  Act,  and  a  duplicate  of 
said  schedule  shall  be  filed  with  the  Commissioner  of  the  General 
Land  Office.  Upon  the  completion  of  such  allotments  and  the  filing 
of  such  schedule  and  after  the  sale  or  removal  of  such  improvements 
the  residue  of  such  ceded  lands,  except  Sections  16  and  36,  or  lands 
in  lieu  thereof,  which  shall  be  reserved  for  common  school  purposes, 
and  are  hereby  granted  to  the  State  of  Montana  for  such  purposes, 
shall  be  subject  to  withdrawal  and  disposition  under  the  Reclama- 
tion Act  of  June  17,  1902,  so  far  as  feasible  irrigation  projects  may 
be  found  therein.  The  charges  provided  for  by  said  Reclamation 
Act  shall  be  in  addition  to  the  charge  of  $4  per  acre  for  the  land, 
and  shall  be  paid  in  annual  installments  as  required  under  Siie 
Reclamation  Act ;  and  the  amounts  to  be  paid  for  the  land  shall  be 
credited  to  the  funds  herein  established  for  the  benefit  of  the  Crow 
Indians.  If  any  lands  in  Sections  16  and  36  are  included  in  an  irri- 
gation project  under  the  Reclamation  Act,  the  State  of  Montana 
may  select  in  lieu  thereof,  as  herein  provided,  other  lands  not  in- 
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eluded  in  any  such  project,  in  accordance  with  the  provisions  of 
existing  law  concerning  school  land  selections.  In  any  construction 
work  upon  ceded  lands  performed  directly  by  the  United  States 
under  the  Eeelamation  Act  preference  shall  be  given  to  the  employ- 
ment of  Crow  Indians,  or  whites  intermarried  with  them,  so  far  as 
may  be  practicable :  Provided,  however,  that  if  the  lands  withdrawn 
under  the  Reclamation  Act  are  not  disposed  of  within  five  years 
after  the  passage  of  this  Act,  then  all  of  said  lands  so  withdrawn 
shall  be  disposed  of  as  other  lands  provided  for  in  this  Act. ' '  ^ 

One  of  the  most  extensive  Acts  of  Congress  relative  to  Indian  res- 
ervations and  lands  is  the  Act  of  March  6, 1906,  relative  to  the  Yak- 
ima Indian  Reservation,  in  the  State  of  Washington,  and  entitled, 
"An  Act  authorizing  the  disposition  of  surplus  and  allotted  lands  in 
the  Yakima  Indian  Reservation,  in  the  State  of  "Washington,  which 
can  be  irrigated  under  the  Act  of  Congress  approved  June  17,  1902, 
known  as  the  Reclamation  Act,  and  for  other  purposes. ' '  *  Said 
Act  provides  as  follows : 

"Sec.  1.  That  if  within  the  Yakima  Indian  Reservation,  in  the 
State  of  Washington,  as  described  in  the  Act  approved  December 
21,  1904,  entitled,  'An  Act  to  authorize  the  sale  and  disposition  of 
surplus  and  unallotted  lands  of  the  Yakima  Indian  Reservation,  in 
the  State  of  Washington, '  there  shall  be  found  surplus  or  unallotted 
lands  under  irrigation  projects  deemed  practicable  and  undertaken 
under  the  provisions  of  the  Act  of  Congress  approved  June  17, 
1902,  known  as  the  Reclamation  Act,  the  Secretary  of  the  Interior 
is  hereby  authorized  to  exclude  from  the  provisions  of  said  Act  of 
December  21,  1904,  such  surplus  or  unallotted  lands  which  can  be 
irrigated  under  such  project  and  to  dispose  of  the  same  in  the  man- 
ner hereinafter  provided,  and  he  is  further  authorized  to  make  with- 
drawals of  such  lands  for  the  purpose  provided  in  said  Reclamation 
Act. 

"Sec  2.  That  the  irrigable  surplus  and  unallotted  lands  in  any 
such  project  shall  be  subject  to  homestead  entry  under  all  the  pro- 
visions of  the  Reclamation  Act  at  such  time  as  may  be  fixed  by  the 
Secretary  of  the  Interior  and  at  the  price  determined  by  appraisal 

3  33  Stat.  li.  352.  *  34  Stat.  L.  53;  see,  also,  5th  An- 

Por     proclamation     of     President     nual  Eeport  Keelamation  Service,  p.  22. 

opening  Crow  Beservation,  see  34  Land 

Dec.  632,  35  Land  Dee.  684. 
142— Kin.  on  Irr. 
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as  provided  in  said  Act  of  December  21,  1904.  Payments  for  the 
land  shall  be  made  in  annual  installments,  the  number  and  time  of 
beginning  being  fixed  by  the  Secretary  of  the  Interior,  and  shall  be 
deposited  in  the  Treasury  of  the  United  States  and  credited  to  the 
Yakima  Indian  fund,  and  disposed  of  as  provided  by  Section  4  of 
the  said  Act  of  December  21,  1904.  Such  payments  shall  be  in 
addition  to  the  charges  for  construction  and  maintenance  of  the 
irrigation  system  made  payable  ^  to  the  reclamation  fund  by  the 
provisions  of  the  Reclamation  Act.  In  case  of  failure  to  make  any 
payment  for  such  lands  when  due,  the  Secretary  of  the  Interior  shall 
have  the  power  to  cancel  the  entry  and  the  corresponding  water  right 
and  declare  forfeited  to  the  said  Yakima  Indian  fund  and  the  recla- 
mation fund,  respectively,  the  amounts  paid  on  such  entry  and  water 
rights.  The  lands  embraced  within  such  canceled  entry  shaU  be 
subject  to  further  entry  under  the  Reclamation  Act  at  the  appraised 
value  until  otherwise  directed  by  the  President,  who  may,  by  procla- 
mation, as  provided  by  said  Act  of  December  21, 1904,  from  time  to 
time  fix  such  price  as  he  may  deem  most  advantageous  upon  all  the 
lands  within  such  projects  not  disposed  of. 

"Sec.  3.  That  if  any  lands  heretofore  allotted  or  patented  to 
Indians  on  said  Yakima  Indian  Reservation  shall  be  found  irrigable 
under  any  project,  the  Secretary  of  the  Interior  is  hereby  authorized, 
upon  the  request  or  with  the  consent  of  such  aUottee  or  patentee,  to 
dispose  of  all  land  in  excess  of  twenty  acres  in  each  case,  in  tracts 
of  an  area  approved  by  him  and  subject  to  all  the  provisions  of  the 
Reclamation  Act  to  any  person  qualified  to  acquire  water  rights 
under  the  provisions  of  the  Reclamation  Act  at  a  price  satisfactory 
to  the  allottee  or  patentee  and  approved  by  the  Secretary  of  the 
Interior,  or  at  public  sale  to  the  highest  bidder.  The  payments  shall 
be  made  in  annual  installments,  the  number  and  terms  being  ap- 
proved by  the  Secretary  of  the  Interior.  Such  payments  shall  be 
in  addition  to  the  charges  for  construction  and  maintenance  of  the 
irrigation  system  made  payable  to  the  reclamation  fund  by  the  pro- 
visions of  the  Reclamation  Act.  In  case  of  failure  to  make  any 
payment  for  such  lands  when  due  or  the  charges  under  the  Reclama- 
tion Act,  the  Secretary  of  the  Interior  shall  have  the  power  to  can- 
cel the  entry  and  the  corresponding  water  right  and  again  dispose 
of  the  land  in  the  manner  hereinbefore  provided. 
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"Sec.  4.  That  from  the  payments  received  from  the  sale  of  such 
individual  Indian  lands  there  shall  be  covered  into  the  reclamation 
fund  the  amounts  fixed  by  the  Secretary  of  the  Interior  as  the  an- 
nual charges  on  account  of  the  land  retained  by  such  Indian  for 
the  construction  and  maintenance  of  the  irrigation  system  as  re- 
quired under  the  Reclamation  Act.  The  balance,  if  any,  shall  be 
deposited  in  the  Treasury  of  the  United  States  to  the  credit  of  the 
individual  Indians,  and  may  be  paid  to  any  of  them  if,  in  the  opin- 
ion of  the  Secretary  of  the  Interior,  such  payment  will  tend  to  im- 
prove the  condition  and  advance  the  progress  of  said  Indians,  but 
not  otherwise.  -  - 

"Sec.  5.  That  the  Secretary  of  the  Interior  is  hereby  authorized 
to  cover  into  the  reclamation  fund  from  the  money  of  any  such 
Indian,  either  from  his  individual  credit  or  from  the  general  Yakima 
Indian  fund,  for  the  payment  of  such  charges  for  construction  and 
maintenance  for  the  water  rights  appurtenant  to  the  land  retained 
by  him  or  for  the  annual  maintenance  charges  payable  on  account 
of  such  water  rights  after  the  construction  charge  thereon  has  been 
paid  in  fuU.  After  unconditional  title  in  fee  has  passed  from  the 
United  States  for  any  lands  retained  by  such  Indians,  the  water  for 
irrigating  such  lands  shall  be  furnished  under  the  same  conditions 
in  aU  respects  as  for  other  lands  under  the  project :  Provided,  that 
any  Indian  taking  advantage  of  this  Act  shall  have  a  perpetual  water 
right  so  long  as  the  maintenance  charges  are  paid,  whether  he  uses 
the  water  or  not,  and  the  Secretary  of  the  Interior  is  hereby  author- 
ized to  use  the  funds  of  the  tribe  to  pay  such  maintenance  charges, 
when,  in  his  discretion,  it  is  necessary  to  preserve  said  water  right : 
Provided  further,  that  he  may,  in  his  discretion,  use  said  funds  to 
pay  for  water  rights  and  maintenance  charges  on  twenty  acres  of 
any  Indian  allotment  if  the  sum  obtained  from  the  sale  of  the 
allottee's  land  is  in  excess  of  twenty  acres  and  his  interest  in  the 
tribal  funds  be  insufficient  for  those  purposes. 

"Sec.  6.  That  the  Secretary  of  the  Interior  shall  be  authorized, 
upon  compliance  with  the  provisions  of  this  Act  and  of  the  Reclama- 
tion Act,  by  any  party  having  purchased  such  allotted  or  patented 
lands  as  herein  provided,  to  issue  patent  passing  unconditional  title 
in  fee  by  the  United  States  as  trustee  for  the  allottee  or  patentee, 
and  shall  cancel  any  allotment  as  to  the  lands  disposed  of  under  this 
Act. 
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"Sec.  7,  That  the  irrigation  works  heretofore  constructed  for 
the  TaMma  Indian  Keservation  may  be  at  a  cost  to  be  determined  by 
the  Secretary  of  the  Interior  included  in  any  project  developed 
under  the  provisions  of  the  Eeclamation  Act  and  of  this  Act,  and 
become  a  part  of  said  project  for  all  purposes  of  the  Reclamation 
Act,  and  the  cost  of  the  same  shall  be  included  in  the  cost  of  such 
project  and  be  paid  into  the  Yakima  Indian  fund  out  of  the  proceeds 
arising  from  the  sale  of  water  righlte  from  time  to  time  as  payments 
on  account  thereof  are  received.  The  provisions  of  this  Act  may  be 
construed  as  superseding  or  amending  any  provisions  of  the  said 
Act  of  December  21, 1904,  so  far  as  any  conflict  may  appear. 

"Sec.  8.  That  the  Secretary  of  the  Interior  is  hereby  authorized 
to  perform  any  and  all  acts  and  to  make  such  rules  and  regulations 
as  may  be  necessary  and  proper  for  the  purpose  of  carrying  the 
provisions  of  this  Act  into  full  force  and  effect. " 

Under  the  authority  of  the  above  Act,  and  the  Act  of  June  27, 
1906,  authorizing  the  Secretary  of  the  Interior  to  fix  a  lesser  area 
than  forty  acres  as  the  minimum  entry,^  twenty  acres  is  fixed  as  the 
unit  for  Indian  ownership  to  be  irrigated  by  the  waters  of  any  such 
project.^ 

The  Act  of  June  21, 1906,  providing  for  the  contingent  expenses  of 
the  Indian  Department  for  the  fiscal  year  ending  June  30,  1907, 
provides:''  "That  any  Indian  allotted  lands  under  any  law  or 
treaty  without  the  power  of  alienation,  and  within  a  reclamation 
project  approved  by  the  Secretary  of  the  Interior,  may  sell  and 
convey  any  part  thereof,  under  the  rules  and  regulations  prescribed 
by  the  Secretary  of  the  Interior,  but  such  conveyance  shall  be  subject 
to  his  approval,  and  when  so  approved  shall  convey  full  title  to  the 
purchaser  the  same  as  if  final  patent  without  restrictions  had  been 
issued  to  the  allottee:  Provided,  that  the  consideration  shall  be 
placed  in  the  Treasury  of  the  United  States  and  used  by  the  Com- 
missioner of  Indian  Affairs  to  pay  the  construction  charges  that  may 
be  assessed  against  the  unsold  parts  of  the  allotment,  and  to  pay  the 
maintenance  charges  thereon  during  the  trust  period,  and  any  sur- 

8  Tor  Act  of  June  27,  1906,  see  T  See  Supp.  Ted.  Stat.  Ann.,  1909, 
Sec.  1252.  p.  208;  34  Stat.  L.  327. 

6  Opinion  Atty.  Gen.,  34  Land  Dec. 
110. 
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plus  shall  be  a  benefit  running  with  the  water  right  to  be  paid  to 
the  holder  thereof."  ^ 

The  Indian  Appropriation  Act  approved  March  1, 1907,®  contains 
the  following  provision  relative  to  the  employment  of  Indian  labor 
on  reclamation  projects : 

"That  as  far  a,s  practicable  Indian  labor  shall  be  employed  and 
purchase  in  the  open  market  made  from  Indians,  under  the  direc- 
tions of  the  Secretary  of  the  Interior.  And  the  employment  of  such 
Indians  and  the  hiring  of  their  property,  in  connection  with  the 
construction  of  any  irrigation  project  under  the  Eeclamation  Serv- 
ice, shall  be  exempt  from  the  provisions  of  Sections  3709  and  3744, 
Revised  Statutes." 

The  same  Act  also  contains  the  following  provision  in  regard  to 
the  disposition  of  lands  opened  to  settlement  in  the  Blackf  eet  Indian 
Reservation : 

"That  if,  after  the  approval  of  the  classification  and  appraise- 
ment, as  provided  herein,  there  shall  be  found  lands  within  the  limits 
of  the  reservation  under  irrigation  projects  deemed  practicable 
under  the  provisions  of  the  Act  of  Congress  approved  June  17, 1902, 
known  as  the  Reclamation  Act,  said  lands  shall  be  subject  to  with- 
dra.wal  and  be  disposed  of  under  the  provisions  of  said  Act,  and 
settlers  shall  pay  in  addition  to  the  cost  of  construction  and  main- 
tenance provided  therein  the  appraised  value,  as  provided  in  this 
Act,  to  the  proper  officers,  to  be  covered  into  the  Treasury  of  the 
United  States  to  the  credit  of  the  Indians :  Provided,  however,  that 
all  lands  hereby  opened  to  settlement  remaining  undisposed  of  at 
the  end  of  five  years  from  the  taking  effect  of  this  Act  shall  be  sold 
to  the  highest  bidder  for  cash,  at  not  less  than  $1.25  per  acre,  under 
rules  and  regulations  prescribed  by  the  Secretary  of  the  Interior, 
and  any  lands  remaining  unsold  ten  years  after  said  lands  shall  have 
been  opened  to  entry  shall  be  sold  to  the  highest  bidder,  for  cash, 
without  regard  to  the  minimum  limit  above  stated:  Provided,  that 
not  more  than  640  acres  of  land  shall  be  sold  to  any  one  person  or 
company."  i** 

The  same  Act  also  contains  the  following  provision  authorizing  the 

8  A  right  of  way  for  a  canal  may         »  34  Stat.  L.  1015-1052 ;  Supp.  Fed. 

be      conveyed     over    allotted     Indian  Stat.  Ann.,  1909,  p.  226. 
lands.     Lucy  Hawk  Shively,  36  Land         lo  34  Stat.  L.  1037. 
Dee.  135. 
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Secretary  of  the  Interior  to  use  part  of  the  sum  appropriated  for 
an  irrigation  system  for  the  Pima  Indians  in  payment  of  their  pro- 
portion of  the  cost  of  constructing  the  Salt  River  project,  in  Ari- 
zona: "That  the  Secretary  of  the  Interior  may,  in  his  discretion, 
use  such  part  of  the  $300,000  heretofore  appropriated  for  an  irriga- 
tion system  for  the  Pima  Indians  in  the  payment  of  such  Indians' 
proportionate  part  of  the  construction  of  the  Salt  River  project,  and 
such  funds  may  be  transferred  to  the  reclamation  fund,  to  be  ex- 
pended by  that  service  in  accordance  with  its  rules  and  regulations, 
the  Indians  to  receive  a  credit  upon  the  reclamation  charge  assessed 
against  their  lands  under  the  Salt  River  project  for  the  amount  so 
transferred."  ^^ 

§  1246.  Acts  amendatory — ^Military  reservations — Act  of  June 
9,  1906. — Lands  included  within  military  reservations  are  not  sub- 
ject to  withdrawal  and  disposition  under  the  Reclamation  Act,  with- 
out a  specific  Act  of  Congress  authorizing  the  same.  By  the  Act 
of  June  9,  1906,i  entitled,  "An  Act  to  provide  for  the  disposition 
under  the  public  land  laws  of  the  lands  in  the  abandoned  Fort 
Shaw  Military  Reservation,  Montana, ' '  such  reservation  was  opened 
for  such  disposal,  said  Act  being  as  follows : 

"That  the  Secretary  of  the  Interior  is  hereby  authorized  to  dis- 
pose of  the  lands  in  the  abandoned  Fort  Shaw,  Military  Reservation, 
in  Montana,  under  the  provisions  of  the  public  land  laws,  and  the 
public  surveys  shall  be  extended  over  the  lands  therein:  Provided, 
that  he  may  reserve  for  Indian  school  purposes  the  following-de- 
scribed lands"  (describing  lands) :  "Provided  further,  that  before 
opening  the  reservation  to  entry  the  Secretary  of  the  Interior  may 
withdraw  any  other  lands  needed  in  connection  with  an  irrigation 
project  under  the  provisions  of  the  Act  of  June  17,  1902,  known  as 
the  Reclamation  Act,  for  use  or  disposition  thereunder.  "^ 

§  1247.  Acts  amendatory — Construction  of  Rio  Grande  dam. — 
The  Act  making  appropriations  for  the  sundry  civil  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1908,  contains  the 

11 34  Stat.  L.  1022.  in    abandoned    military    reservations 

1  34  Stat.  L.  228.  for  use  as  reservoir  sites  in  conneo- 

2  The  Secretary  of  the  Interior  is  tion  -with  reclamation  projects.  In- 
without  authority  to  segregate  lands  struetions,  33  Land' Deo.  130. 
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following  provision  in  pursuance  of  a  convention  between  the  United 
States  and  Mexico,  proclaimed  January  16,  1907 : 

Convention  With  Mexico:    Toward  the  construction  of  a  dam  for 
storing  and  delivering  60,000  acre-feet  of  water  annually  in  the  bed 
of  the  Rio  Grande  at  the  point  where  the  headworks  of  the  Acequia 
Madre  now  exists,  above  the  City  of  Juarez,  Mexico,  as  provided  by 
a  convention  between  the  United  States  and  Mexico,  proclaimed  Jan- 1 
uary  16,  1907,  one  million  dollars,  to  be  available  as  needed  and  to 
be  expended  under  the  direction  of  the  Secretary  of  the  Interior  1 
in  connection  with  the  irrigation  project  on  the  Rio  Grande:  Pro-' 
vided,  that  the  balance  of  the  cost  of  said  irrigation  project  over  and ' 
above  the  amount  herein  appropriated  shall  be  allotted  by  the  Sec- 
retary of  the  Interior  as  may  be  needed  and  as  may  be  available  from 
time  to  time  from  the  reclamation  fund  and  collected  from  the  set- 
tlers and  owners  of  the  land  benefited  under  the  provisions  of  the 
Reclamation  Act  approved  June  17,  1902,  and  Acts  supplemental 
thereto  or  amendatory  thereof."  ^ 

§  1248.  Acts  amendatory  to  the  National  Reclamation  Act — 
The  use  of  materials  from  the  public  lands^ — Act  of  February  8, 
1905.— The  Act  of  February  8, 1905,i  provides :  "That  in  carrying 
out  the  provisions  of  the  National  irrigation  law,  approved  June  17, ' 
1902,  and  in  constructing  works  thereunder,  the  Secretary  of  the 
Interior  is  hereby  authorized  to  use  and  to  permit  the  use  by  those ' 
engaged  in  the  construction  of  works  under  said  law,  under  the  rules 
and  regulations  to  be  prescribed  by  him,  such  earth,  stone,  and  tim- 
ber from  the  public  lands  of  the  United  States  as  may  be  required 
in  the  construction  of  such  works,  and  the  Secretary  of  Agriculture 
is  hereby  authorized  to  permit  the  use  of  earth,  stone,  and  timber 
from  the  forest  reserves  of  the  United  States  for  the  same  purpose 
under  rules  and  regulations  to  be  prescribed  by  him."  2 

§  1249.    Acts  amendatory  to  the  National  Reclamation  Act — As 
relating  to  certain  lakes— Act  of  February  9, 1905.— By  the  Act  of 

1  34  Stat.  L.  1357.  2  By  the  Act  of  Feb.  1,  1905,  10 

For  the  treaty  with  Mexieo  relative  Fed.  Stat.  Aan.,  1906,  p.  404,  33  Stat. 

to  the  above,  see  Sees.  1218-1220.  L.  628,  the  control  of  the  forest  re- 

1  10  Fed.  Stat.  Ann.,  1906,  p.  433;  serves  was   transferred  to  the  Agri- 

33  Stat.  li.  706.  cultural  Department. 
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February  9,  1905,^  the  Secretary  of  the  Interior  was  authorized  in 
carrying  out  any  irrigation  project  that  may  be  undertaken  by  him 
under  the  terms  and  conditions  of  the  National  Eeclamation  Act 
and  which  may  involve  the  character  of  the  levels  of  Lower  or  Little 
Klamath  Lake,  Tule  or  Rhett  Lake,  and  Goose  Lake,  or  any  river 
or  other  body  of  water  connected  therewith,  in  the  States  of  Oregon 
and  California,  to  raise  or  lower  the  level  of  said  lakes  as  may  be 
necessary  and  to  dispose  of  any  laj^ds  which  may  come  into  the  pos- 
session of  the  United  States  as  a  result  thereof  by  cession  of  any 
State  or  otherwise  under  the  terms  and  conditions  of  the  National 
Reclamation  Act. 

§  1250.  Acts  amendatory  to  the  National  Reclamation  Act — ^As 
relating  to  the  sale  of  material  used — Act  of  March  3,  1905. — The 

Act  of  March  3,  1905,^  provides:  "That  there  shall  be  covered 
into  the  reclamation  fund  established  under  the  Act  of  June  17, 
1902,  known  as  the  Reclamation  Act,  the  proceeds  of  the  sales  or 
material  utilized  for  temporary  work  and  structures  in  connection 
with  the  operations  under  the  Act,  as  well  as  of  the  sales  of  all  other 
condemned  property  which  had  been  purchased  under  the  provisions 
thereof,  and  also  any  moneys  refunded  in  connection  with  the  opera- 
tions under  said  Reclamation  Act." 

§  1251.  Acts  amendatory  to  the  National  Reclamation  Act — As 
relating  to  townsites— Acts  of  April  16,  1906,  June  11,  1910,  Feb- 
ruary 24,  1911.— The  Act  of  April  16,  1906,  i  providing  for  the 
withdrawal  from  public  entry  of  lands  needed  for  townsite  pur- 
poses in  connection  with  projects  under  the  Reclamation  Act  of 
June  17,  1902,  and  for  other  purposes  provides : 

"See.  1.  That  the  Secretary  of  the  Interior  may  withdraw  from 
public  entry  any  lands  needed  for  townsite  purposes  in  connection 
with  irrigation  projects  under  the  Reclamation  Act  of  June  17, 1902, 
not  exceeding  160  acres  in  each  case,  and  survey  and  subdivide  the 
same  into  town  lots,  with  appropriate  reservations  for  public  pur- 
poses." 

Section  2  provides  for  the  appraisement  and  sale  of  such  town 

1  33  Stat.  L.  714.  i  Supp.   Fed.   Stat.   Ann.,    1909,  p. 

1 10  Fed.  Stat.  Ann.,  1906,  p.  433;      539,  34  Stat.  L.  116. 
83  Stat.  L.  1032. 
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lots  to  the  highest  bidder  for  cash,  and  that  the  "reclamation  funds 
may  be  used  to  defray  the  necessary  expense  of  appraisement  and 
sale,  and  the  proceeds  of  such  sale  shall  be  covered  into  the  reclama- 
tion fund." 

Section  3  provides  for  the  improvement  of  public  reservations  and 
that  the  use  of  the  same  shall  forever  be  for  pubUe  purposes. 

"Sec.  4.  That  the  Secretary  of  the  Interior  shall,  in  accordance 
with  the  provisions  of  the  Reclamation  Act,  provide  for  water  rights 
in  amount  he  may  deem  necessary  for  the  towns  established  as  herein 
provided,  and  may  enter  into  contract  with  the  proper  authorities 
of  such  towns,  and  other  towns  or  cities  in  the  immediate  vicinity  of 
irrigation  projects,  which  shall  have  a  water  right  from  the  same 
source  as  that  of  said  project  for  the  delivery  of  such  water  supply 
to  some  convenient  point,  and  for  the  payment  into  the  reclamation 
fund  of  charges  for  the  same  to  be  paid  by  such  towns  or  cities, 
which  charges  shall  not  be  less  nor  upon  terms  more  favorable  than 
those  fixed  by  the  Secretary  of  the  Interior  for  irrigation  projects 
from  which  water  is  taken. 

"Sec.  5.  That  whenever  a  development  of  power  is  necessary  for 
the  irrigation  of  lands,  under  any  project  undertaken  under  the  said 
Reclamation  Act,  or  an  opportunity  is  afforded  for  the  development 
of  power  under  any  such  project,  the  Secretary  of  the  Interior  is 
authorized  to  lease  for  a  period  not  exceeding  ten  years,  giving  pref- 
erence to  municipal  purposes,  any  surplus  power  or  power  privilege, 
and  the  money  derived  from  such  leases  shall  be  covered  into  the 
reclamation  fund  and  be  placed  to  the  credit  of  the  project  from 
which  such  power  is  derived :  Provided,  that  no  lease  shall  be  made  of 
such  surplus  power  or  power  privileges  as  will  impair  the  efficiency 
of  the  irrigation  project:  Provided  further,  that  the  Secretary  of 
the  Interior  is  authorized,  in  his  discretion,  to  make  such  a  lease  in 
connection  with  Rio  Grande  project  in  Texas  and  New  Mexico  for 
a  longer  period  not  exceeding  fifty  years,  with  the  approval  of  the 
water  users'  association  or  associations  under  any  such  project,  or- 
ganized in  conformity  with  the  rules  and  regulations  prescribed  by 
the  Secretary  of  the  Interior  in  pursuance  of  Section  6  of  the 
Reclamation  Act  approved  June  17, 1902." 

As  amended  by  the  Act  approved  February  24,  1911,2  it  was  pro- 
vided as  follows: 

i  Public,  No.  417.  the  Eeelamation  Act  by  individual  lot 

Applications  for  water  rights  under      owners,    for   lands   which   have   been 
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"Sec.  3.  That  any  towisite  heretofore  set  apart  or  established 
by  the  proclamation  of-  the  President,  under  the  provisions  of  Sec- 
tions 2380  and  2381  of  the  Revised  Statutes  of  the  United  States, 
within  or  in  the  vicinity  of  any  reclamation  project  may  be  ap- 
praised and  disposed  of  in  accordance  with  the  provisions  of  the 
Act  of  Congress  approved  April  16, 1906,  entitled,*  'An  Act  provid- 
ing for  the  withdrawal  from  public  entry  of  lands  needed  for  town- 
site  purposes  in  connection  with  iftigation  projects  under  the  Beclar 
mation  Act  of  June  17, 1902,  and  for  other  purposes, '  and  all  neces- 
sary expenses  incurred  in  the  appraisal  and  sale  of  lands  embraced 
within  any  such  townsite  shall  be  paid  from  the  reclamation  fund, 
and  the  proceeds  of  the  sales  of  such  lands  shall  be  covered  into  the 
reclamation  fund. 

' '  Sec.  4.  That  in  the  townsites  of  Heyburn  and  Rupert,  in  Idaho, 
created  and  surveyed  by  the  Government,  on  which  townsite  settlers 
have  been  allowed  to  establish  themselves,  and  had  actually  estab- 
lished themselves  prior  to  March  5,  1906,  in  permanent  buildings 
not  easily  moved,  the  said  settlers  shall  be  given  the  right  to  pur- 
chase the  lots  so  built  upon  at  an  appraised  valuation  for  cash,  such 
appraisement  to  be  made  under  the  rules  prescribed  by  the  Secre- 
tary of  the' Interior.  Providing  that  the  limitation  on  the  size  of 
townsites  contained  in  the  Act  of  April  16,  1906,*  .  .  .  shall 
not  apply  to  the  townsites  named  in  this  section;  and  whenever,  in 
the  opinion  of  the  Secretary  of  the  Interior,  it  shall  be  advisable  for 
the  public  interest,  he  may  withdraw  and  dispose  of  townsites  in 
excess  of  160  acres  under  the  provisions  of  the  aforesaid  Act,  ap- 
proved April  16,  1906,  and  reclamation  funds  shall  be  available  for 
the  payment  of  all  expenses  incurred  in  executing  the  provisions  of 
this  Act,  and  the  aforesaid  Act  of  April  16,  1906,  and  the  proceeds 
of  all  sales  of  townsites  shall  be  covered  into  the  reclamation  fund." 

subdivided  into  town  lots,  will  not  be         Also,  by  Sees.  3  and  4  of  the  Act 

allowed;   but  water  may  be  supplied  of  June   27,   1906,   Supp.   Fed.   Stat, 

to    towns    from    reclamation   projects  Ann.,  1909,  p.  543;  84  Stat.  L.  519. 
by  delivery  to  some  convenient  point         For  the  balance  of  the  Act  of  June 

to  be  handled  and  distributed  to  the  27,     1906,    relating    to    subdivisions 

inhabitants  of  the  town  by  the  mu-  which  may  be  entered,  and  to  desert 

nicipal  authorities  in  accordance  with  land  entries,  see  See.  1253. 
the  provisions   of   the   Act   of   April         S  See  supra. 
16,  1906.     Instructions  of  March  21,         4  See  supra. 
1911,  39  Land  Bee.  591. 
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Again,  hy  the  Act  of  June  11, 1910,  it  was  further  proTided,  rela- 
tive to  the  sale  of  town  lots,  as  follows :  ' '  That  the  Secretary  of  the 
Interior  is  hereby  authorized,  whenever  he  may  deem  it  necessary, 
to  reappraise  all  unsold  lots  within  townsites  on  projects  under  the 
Reclamation  Act  heretofore  or  hereafter  appraised  under  the  pro- 
visions of  the  Act  approved  April  16,  1906,  entitled  'An  Act  pro- 
viding for  the  withdrawal  from  public  entry  of  lands  needed  for 
townsite  purposes  in  connection  with  irrigation  projects  under  the 
Reclamation  Act  of  June  17,  1902,  and  for  other  purposes, '  and  the 
Act  approved  June  27, 1906,  entitled  'An  Act  providing  for  the  sub- 
division of  lands  entered  under  the  Reclamation  Act,  and  for  other 
purposes' ;  and  thereafter  to  proceed  with  the  sale  of  such  town  lots 
in  accordance  with  said  Acts. 

"Sec.  2.  That  in  the  sale  of  town  lots  under  the  provision  of 
the  said  Acts  of  April  16  and  June  27,  1906,  the  Secretary  of  the 
Interior  may,  in  his  discretion,  require  payment  for  such  town  lots 
in  fuU  at  time  of  sale  or  in  annual  installments,  not  exceeding  five, 
with  interest  at  the  rate  of  6  per  centum  per  annum  on  deferred 
payments.^ 

"In  all  cases  where  the  Secretary  of  the  Interior  shall  direct  the 
reappraisement  of  unsold  lots  under  the  first  section  of  the  above 
quoted  Act,  the  reappraisement  will  be  conducted  under  the  regula- 
tions provided  for  under  the  original  appraisement  of  lots  in  town- 
sites  created  under  the  laws  in  said  Act  mentioned.  The  lots  to  be 
reappraised  will  not,  from  the  date  of  the  order  therefor,  be  subject 
to  disposal  until  offered  at  public  sale  at  the  reappraised  value, 
which  offering  will  be  conducted  under  the  regulations  providing  for 
the  public  sale  of  lots  in  such  townsites.  The  lots  so  offered  at  public 
sale  will  then  become  subject  to  private  sale  at  the  reappraised  price. 
Whenever  the  Secretary  of  the  Interior,  in  the  exercise  of  the  discre- 
tion conferred  upon  him  by  Section  2  of  said  Act,  shall  order  the 
payment  of  the  purchase  price  of  lots,  sold  in  townsites  created 
under  the  laws  in  said  Act  mentioned,  to  be  made  in  annual  install- 
ments, the  same  will  be  done  under  such  regulations  as  may  be  issued 
in  each  particular  instance."  * 

e  Session  Laws,  1910,  Chap.  284,  p.  « Instructions,    Sept.    13,    1910,    39 

465,  61st  Cong.,  2d  Session;  36  Stat.     Land  Dec.  205. 
L.  465. 
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§  1252.  Acts  amendatory  to  the  National  Reclamation  Act — 
Relating  to  subdivisions — The  farm  unit — Act  of  June  27,  1906. — 
The  Act  of  June  27,  1906,^  an  Act  providing  for  the  subdivision  of 
land  under  the  Reclamation  Act,  and  for  other  purposes,  provides 
as  follows: 

' '  Sec.  1.  That  whenever,  in  the  opinion  of  the  Secretary  of  the 
Interior,  by  reason  of  the  market  conditions  and  the  special  fitness 
of  the  soil  and  climate  for  the  groTjth  of  fruit  and  garden  produce, 
a  lesser  area  than  forty  acres  may  be  sufficient  for  the  support  of  a 
family  on  lands  to  be  irrigated  under  the  provisions  of  the  Act  of 
June  17,  1902,  known  as  the  Reclamation  Act,  he  may  fix  a  lesser 
area  than  forty  acres  as  the  minimum  entry  and  may  establish  farm 
units  of  not  less  than  ten  nor  more  than  160  acres.  That  whenever  it 
may  be  necessary  for  the  purpose  of  accurate  description  to  further 
subdivide  lands  to  be  irrigated  under  the  provisions  of  the  Reclama- 
tion Act,  the  Secretary  of  the  Interior  may  cause  subdivision  surveys 
to  be  made  by  the  officers  of  the  reclamation  service,  which  subdi- 
visions shall  be  rectangular  in  form,  except  in  eases  where  irregular 
subdivisions  may  be  necessary  in  order  to  provide  for  practicable 
and  economical  irrigation.  Such  subdivision  surveys  shall  be  noted 
upon  the  tract  books  in  the  General  Land  Office,  and  they  shall  be 
paid  for  from  the  reclamation  fund:  Provided,  That  an  entryman 
may  elect  to  enter  under  said  Reclamation  Act  a  lesser  area  than 
the  minimum  limit  in  any  State  or  Territory. 

' '  Sec.  2.  That  whenever  the  Secretary  of  the  Interior,  in  carrying 
out  the  provisions  of  the  Reclamation  Act,  shall  require  by  relin- 
quishment lands  covered  by  a  bona  fide  unperf  ected  entry  under  the 
land  laws  of  the  United  States,  the  entryman  upon  such  tract  may 
make  another  and  additional  entry,  as  though  the  entry  thus  relin- 
quished had  not  been  made. ' '  ^ 

Sections  3  and  4  of  the  Act  apply  to  townsites,  and  are  quoted  in 
another  section.^ 

Section  5  of  the  Act  applies  to  desert  land  entries,  and  is  quoted 
in  another  section.* 

1  Supp.  Fed.  Stat.  Ann.,  1909,  p.  a  homestead  thereon  whenever  the 
543 ;  34  Stat.  L.  519.  lands  should  be  surveyed  or  offered  for 

2  The  protection  of  the  possession  settlement,  is  not  given  by  this  see- 
of  a  settler  who  prior  to  the  date  of  tion.  U.  S.  v.  Hanson,  167  I'ed.  Eep. 
the  Beclamation  Act  of  June  17,  1902,  881. 

took  possession  of  unsurveyed  lands  of         3  See  Sec.  1251. 
the  United  Sta,tes  with  intent  to  file         4  See  Sec.  1253. 
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Under  this  Act,  the  entries  may  be  reduced  in  area  to  the  limit 
representing  the  acreage  which,  in  the  opinion  of  the  Secretary  of 
the  Interior,  may  be  reasonably  required  for  the  support  of  a  family 
upon  the  lands  in  question,  and  the  lands  within  a  reclamation  proj- 
ect are  platted  to  farm  units  representing  such  areas.  The  farm 
units  may  be  as  small  as  ten  acres  where  the  lands  are  suitable  for 
the  raising  of  fruit  and  garden  produce,  etc.,  but  under  most  proj- 
ects so  far,  they  have  been  fixed  at  from  forty  to  eighty  acres  each. 
These  areas  are  announced  on  the  farm  unit  plats,  and  public  notice 
is  given  stating  the  amount  of  charges,  and  other  details  concerning 
the  payment  are  issued  by  the  Secretary  of  the  Interior,  shortly  be- 
fore the  Government  is  ready  to  furnish  water.  Until  this  public 
notice  is  given  no  definite  information  is  given  as  to  any  particular 
tracts  or  as  to  the  details  to  be  covered  by  such  notice.^  Inasmuch 
as  every  entry  within  the  limits  of  a  withdrawal  under  the  Reclama- 
tion Act  is  subject  to  a  conformation  to  an  established  farm  unit, 
improvements  placed  upon  different  subdivisions  by  the  entryman 
prior  to  such  conformation  are  at  his  risk.®  They  should  be  con- 
j  fined  to  one  legal  subdivision  until  the  entry  is  conformed.  In  ad- 
justing such  an  entry  the  Secretary  is  not  required  to  confine  the 
.  farm  unit  to  the  limits  of  the  entry,  but  may  combine  any  legal  sub- 
division thereof  with  a  contiguous  tract  lying  outside  of  the  entry 
so  as  to  equalize  in  value  the  several  farm  units.'' 

■  Under  Section  5  of  the  Act  of  June  25, 1910,8  it  jg  provided  ' '  That 
no  entry  shall  be  hereafter  made  and  no  entryman  shall  be  permit- 

6  See  Regulations,  38  Land  Dee.  628,  Act   of   June    23,     1910.      Sarah   S. 

Sec.  3;  Opinion  Atty.  Gen.,  35  Land  Long,  39  Land  Dec.  297. 

Dee   110  ^°'   ^^^°>    where    a   portion    of   the 

i      6  Jerome  M.  Higman,  37  Land  Dec.  homestead  entry,  made  subject  to  the 

_,„     _,      ,  ..         ~o  T J  Ti«„    fian      provisions  of  the  Reclamation  Act,  is 

718;   Regulations,  38  Land  Dec.  630,      '^  ,  ., 

subsequently  eliminated,  and  the  por- 

.  tion  remaining  within  the  project  is 

•  7  Where  a  homestead  entry  within     ^^^.^^^^^  ^^  ^  f^,^  ^^it_  tj^^  ,„t,y. 

I  a  reclamation  project  is  dmded  into  ^^^  ^^^  ^^^^^^  ^^^^^^  ^^^  ^^^^  ^^j^ 

.farm  units,  the  entryman  is  entitled  gj,  ^j,g  portion  lying  without  the  lim- 

■  to  retain  only  one  of  such  unita  to  ^^  gf  tj,g  project,  at  his  election,  and 
be  designated  by  him,  and  as  to  the  the  entry  will  be  canceled  as  to  the 
remaining   units,   the   entry   must   be  remainder.     Laurel  S.  Shell,  39  Land 

•  canceled,  or  where  satisfactory  proof     Dec.  502. 

I  has  been  submitted  an  assignment  may         s  26  Stat.  L.  837. 
be  made  under  the  provisions  of  the         For  full  text  of  Act,  see  Sec.  1257. 
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ted  to  go  upon  lands  reserved  for  irrigation  purposes  until  tte 
Secretary  of  the  Interior  shall  have  established  the  unit  of  acreage 
and  fixed  the  water  charges  and  the  date  when  the  water  can  be 
applied  and  made  public  announcement  of  the  same. ' '  And  it  was 
held  that  under  this  provision,  a  homestead  entry  of  land  within 
a  reclamation  project  allowed  subsequently  to  the  Act  of  June  25, 
1910,  upon  an  application  in  all  respects  regular,  filed  prior  to  that 
Act,  and  upon  which  action  was  Relayed  only  because  of  pressure 
of  business  in  the  local  ofiSce,  is  not  in  violation  of  the  provisions  of 
Section  5  of  said  Act.^ 

§  1253.  Acts  amendatory  to  the  National  Reclamation  Act — 
Relating  to  desert  land  entries — Act  of  June  27,  1906. — Section  5 
of  the  Act  of  June  27, 1906,  ^  relating  to  iona  fide  desert  land  entries 
which  have  or  may  be  embraced  within  the  limits  of  a  reclamation 
project,  pirovides  as  follows : 

' '  Sec.  5.  That  where  any  bona  fide  desert  land  entry  has  been  or 
may  be  embraced  within  the  exterior  limits  of  any  land  withdrawal 
or  irrigation  project  under  the  Act  entitled"  (the  Reclamation 
Act) 2  "approved  June  17,  1902,  and  the  desert  land  entryman  has 
been  or  may  be  directly  or  indirectly  hindered,  delayed,  or  pre- 
vented from  making  improvements  or  from  reclaiming  the  land  em- 
braced in  any  such  entry  by  reason  of  such  land  withdrawal  or  irri- 
gation project,  the  time  during  which  the  desert  land  entryman  has 
been  or  may  be  so  hindered,  delayed,  or  prevented  from  complying 
with  the  desert  land  law  shall  not  be  computed  in  determining  the 
time  within  which  such  entryman  has  been  or  may  be  required  to 
make  improvements  or  reclaim  the  land  embraced  within  any  such 
desert  land  entry :  Provided,  That  if  after  investigation  the  irriga- 
tion project  has  been  or  may  be  abandoned  by  the  Government,  time 
for  compliance  with  the  desert  land  law  by  any  such  entry- 
man  shall  begin  to  run  from  the  date  of  notice  of  such  aban- 
donment of  the  project  and  the  restoration  to  the  public  do- 
main of  the  lands  withdrawn  in  connection  therewith,  and 
credit  shall  be  allowed  for  all  expenditures  and  improvements 

9  Charles  C.  Coniad,  39  Land  Dec.  i  Supp.   Fed.   Stat.   Ann.,   1909,  p. 

432.  S43;  34  Stat.  L.  520. 

See,  also, ,  Anna  Q.  Parker,  40  Land  2  For  the  full  text  of  the  Act,  see 

Dec.  406.  Sec.  1252. 
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heretofore  made  on  any  such  desert  land  entry  of  which  proof 
has  been  filed;  but  if  the  reclamation  project  is  carried 
to  completion  so  as  to  make  available  a  water  supply  for  the  land 
embraced  in  any  such  desert  land  entry,  the  entryman  shall  there- 
upon comply  with  all  the  proTisions  of  the  aforesaid  Act  of  June  17, 
1902,  and  shall  relinquish  aU  land  embraced  within  his  desert  land 
entry  in  excess  of  160  acres,  and  as  to  such  160  acres  retained,  he 
shall  be  entitled  to  make  final  proof  and  obtain  patent  upon  com- 
pliance with  the  terms  of  payment  prescribed  in  said  Act  of  June  17, 
1902,  and  not  otherwise.  But  nothing  herein  contained  shall  be  held 
to  require  a  desert  land  entryman  who  owns  a  water  right  and  re- 
claims the  land  embraced  in  his  entry  to  accept  the  conditions  of 
said  Reclamation  Act." 

This  Act  applies  only  to  persons  who  have  been,  directly  or  indi- 
rectly, delayed  or  prevented,  by  the  creation  of  any  reclamation 
project  or  by  the  withdrawal  of  public  lands  under  the  Reclamation 
Act,  from  improving  or  reclaiming  the  lands  covered  by  their  desert 
land  entries.  An  entryman  wiU  not  need  to  invoke  the  privileges  of 
the  Act  in  this  connection  until  his  final  proof  is  due.  If  the 
reclamation  project  is  carried  to  completion  by  the  Government  and 
a  water  supply  has  been  made  available  for  the  land  embraced  in 
such  desert  land  entry,  the  entryman  must  comply  with  all  the  pro- 
visions of  the  Reclamation  Act  and  must  relinquish  all  the  land 
embraced  in  his  entry  in  excess  of  160  acres ;  and  upon  making  final 
proof  and  complying  with  the  terms  of  payment  prescribed  in  the 
Reclamation  Act,  he  will  be  entitled  to  patent  for  the  amount  of  land 
retained.' 

3  Eegulations,  38  Land  Dec.  644,  of  water  for  land  in  private  owner- 
Sees.  70-79.  ship  shall  be  sold  for  a  tiaet  exceed- 

See,   also,   deseit  land   Acts,   Sees,  ing  160  acres  to  any  one  land  owner, 

1287-1311.  and  no  such  sale  shall  be  made  to  any 

While  desert  land  entrymen  and  land  owner  unless  he  be  an  actual  and 
their  assignees  are  not  invested  with  lona  fide  resident  on  such  land  or 
the  legal  title,  they  have  such  an  occupant  thereof  residing  in  the  neigh- 
equitable  title  and  interest  in  the  borhood  of  said  lands."  Instructions, 
land  as  to  constitute  them  proprietors  34  Land  Deo.  29. 
within  the  spirit  and  purpose  of  the  A  desert  entryman,  whose  land  is 
Eeclamation  Act,  and  the  right  to  use  included  in  a  reclamation  project,  may 
water  may  be  granted  them,  if  they  elect  to  proceed  with  the  reclamation 
bring  thempelves  within  the  provisions  thereof,  on  his  own  account,  and  thus 
of  the  Act  that  "no  right  to  the  use  acquire  title  to  all,  or  so  much  of  the 
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Where  lands  are  in  private  ownership  in  blocks  of  more  than  160 
acres  the  excess  may  be  conveyed  to  members  of  the  owner's  family, 
provided  the  transfer  is  bona  fide  and  the  requirements  of  the  Recla- 
mation Act  as  to  residence  are  complied  with.*  A  final  certificate 
and  patent  will  not  issue  upon  a  desert  land  entry  within  a  reclama- 
tion project  until  all  payments  for  a  water  right  under  such  project 
have  been  made  and  the  water  permanently  attaches  to  the  land.^ 

§  1254.  Acts  amendatory — ^^ntryman  may  assign  his  entry 
when— Act  of  June  23,  1910— The  Act  approved  June  23,  1910, 
further  amended  the  original  Reclamation  Act  by  providing  that 
entrymen  for  homesteads  within  reclamation  projects  may  assign 
their  entries  upon  satisfactory  proof  of  residence,  improvement,  and 
cultivation  for  five  years  as  though  said  entry  had  been  made  under 
the  original  Homestead  Act.  The  full  text  of  this  Act  is  as  follows : 
' '  That  from  and  after  the  filing  with  the  Commissioner  of  the  Gen- 
eral Land  Office  of  satisfactory  proof  of  residence,  improvement, 
and  cultivation  for  the  five  years  required  by  law,  persons  who  have, 
or  shall  make,  homestead  entries  within  reclamation  projects  under 
the  provisions  of  the  Act  of  June  17,  1902,  may  assign  such  entries, 
or  any  part  thereof,  to  other  persons,  and  such  assignees,  upon  sub- 
mitting proof  of  the  reclamation  of  the  lands  and  upon  payment  of 
the  charges  apportioned  against  the  same  as  provided  in  the  said 
Act  of  Jime  17,  1902,  may  receive  from  the  United  States  a  patent 

land  included  within  his  entry  as  he  of   them,   see   Instructions,   33   Land 

can  secure  water  to  irrigate,  or  accept  Dee.  202. 

the  conditions  of  the  Beclamation  Act  5  Leroy  W.  Furnas,  38  Land  Dec. 

and   acquire   title   thereunder   to    160  194. 

acres ;   but  he   can  not  avail  himself  Under  the  Desert  Land  Act,  as  mod- 
of  both  the  reclamation  project,  and  ified  by  Act  of  June  27,  1906,  final 
other  means  of  reclamation,  and  thus  proof,   upon  the   desert   entry  within 
acquire  title  to  more  than  160  acres  a  reclamation  project,  can  not  be  held 
of  land.     Bobert  J.  Slater,  39  Land  to    have    been    made    and    completed 
Deo.  380.  until  the  payments  required  by  said 
See,  also.  Instructions,  Jan.  20,  1912,  Acts  and  the  Act  of  June  17,  1902, 
40  Land  Dec.   386.  have  been  made;  and  the  Department 
4  Instructions,  32  Land  Dec.  647.  is  without  authority  to  accept  or  re- 
For   the   disposal    of    such    excess  gard  final  proof  in  such  cases  as  corn- 
lands  by  vesting  the  title  to  the  same  plete  or  to  issue  patent  thereon,  until 
in  the  water  users '  associations,  with  after  full  compliance  with  the  terms  of 
authority  to  sell  the  same  in  case  of  payment  imposed  by  the  Reclamation 
the  failure  of  the   owner  to  dispose  Act.     W.  H.  Skinner,  39  Land  Dec.  519. 
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for  the  lands :  Provided,  That  all  assignments  made  under  the  pro- 
visions of  this  Act  shall  be  subject  to  the  limitations,  charges,  terms, 
and  conditions  of  the  Reclamation  Act.^ 

"Under  the  provisions  of  this  Act  persons  who  have  made  or  may 
make  homestead  entries  subject  to  the  Reclamation  Act  may  assign 
their  entries  in  their  entirety  at  any  time  after  filing  in  this  office 
satisfactory  proof  of  residence,  improvements,  and  cultivation  for 
the  five  years  required  by  the  ordinary  provisions  of  the  homestead 
law.  The  Act  also  provides  for  the  assignment  of  homestead  entries 
in  part,  but  such  assignments,  if  made  prior  to  the  establishment  of 
farm  units,  must  be  made  in  strict  accordance  with  the  legal  sub- 
divisions of  the  public  survey,  and  if  made  after  such  units  are 
established  must  conform  thereto.  Such  assignments  which  shall  be 
made  expressly  subject  to  the  limitations,  charges,  terms,  and  condi- 
tions of  the  Reclamation  Act  will  be  accepted  by  you,  duly  noted  on 
your  records  and  forwarded  to  this  office  in  the  usual  manner,  and 
the  assignees  in  each  case  will  be  allowed  to  submit  proof  of  reclama- 
tion and  make  payment  of  the  water  right  charges  as  would  the 
original  entryman,  and  after  full  compliance  with  the  law  will  be 
given  final  certificate  and  patent.^ 

"Assignments  under  this  Act  must  be  made  expressly  subject  to 
the  limitations,  charges,  terms,  and  conditions  of  the  Reclamation 
Act,  and  inasmuch  as  that  Act  limits  the  rights  of  entry  to  one  farm 
unit,  the  assignee  must  present  a  showing  in  the  form  of  an  affidavit, 
duly  corroborated,  that  he  has  not  acquired  title  to,  and  is  not 
claiming,  any  other  farm  unit  or  entry  under  the  Reclamation 
Act.  "3 

§  1255.  New  Mexico  and  Arizona. — Price  fixed  for  lands — Reser- 
vations.— In  the  Enabling  Act  of  New  Mexico  and  Arizona,  ap- 

1  Session    Laws,    1910,    Chap.    357,  in  trust,  and  to  be  sold  for  his  benefit. 

p.    592,    61st   Cong.,    2d   Session;    26  Opinion  Atty.  Gen.,  34  Land  Dec.  532. 

Stat.  L.  592.  2  Instructions  of  Sept.  13,  1910,  39 

A  homestead  entryman  who  has  not  Land  Deo.  202. 

acquired  title  to  his  land  can  not  con-  3  Circular    of   December    17,    1910, 

vey   or  agree   to   convey  to   a  water  39  Land  Deo.  421. 

users'   association  one   or  more  legal  See,  also,  Sarah  S.  Long,  39  Land 

subdivisions  of  his  entry  to  be  held  Dee.  297. 

143— Kin.  on  Irr. 
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proved  June  20,  1910,i  it  was  provided,  relative  to  New  Mexico,^ 
that  lands  in  such  State  "east  of  the  line  between  ranges  eighteen 
and  nineteen  east  of  the  New  Mexico  principal  meridian  shall  not 
be  sold  for  less  than  five  dollars  per  acre,  and  lands  west  of  said  line 
shall  not  be  sold  for  less  than  three  dollars  per  acre,  and  no  lands 
which  are  or  shall  be  susceptible  of  irrigation  under  any  projects 
now  or  hereafter  completed  or  adopted  by  the  United  States  under 
legislation  for  the  reclamation  of  lands,  or  under  any  other  project 
for  the  reclamation  of  lands,  shafl  be  sold  at  less  than  twenty-five 
dollars  per  acre:  Provided,  That  said  State,  at  the  request  of  the 
Secretary  of  the  Interior,  shall  from  time  to  time  relinquish  such  of 
its  lands  to  the  United  States  as  at  any  time  are  needed  for  irriga- 
tion works  in  connection  with  any  Government  project.  And  other 
lands  in  lieu  thereof  are  hereby  granted  to  said  State,  to  be  selected 
from  lands  of  the  character  named  and  in  the  manner  prescribed  in 
Section  11  of  this  Act." 

Eelative  to  Arizona,  it  was  provided :'  "No  land  shaU  be  sold  for 
less  than  three  dollars  per  acre,  and  no  lands  which  are  or  shall  be 
susceptible  of  irrigation  under  any  projects  now  or  hereafter  com- 
pleted or  adopted  by  the  United  States  under  legislation  for  the 
reclamation  of  lands,  or  under  any  other  project  for  the  reclamation 
of  lands,  shall  be  sold  at  less  than  twenty-five  dollars  per  acre :  Pro- 
vided, That  said  State,  at  the  request  of  the  Secretary  of  the  In- 
terior, shall  from  time  to  time  relinquish  such  of  its  lands  to  the 
United  States  as  at  any  time  are  needed  for  irrigation  works  in  con- 
nection with  any  such  Government  project.  And  other  lands  in  lieu 
thereof  are  hereby  granted  to  said  State,  to  be  selected  from  lands 
of  the  character  named  and  in  the  manner  prescribed  in  Section  24 
of  this  Act." 

§  1256.  Acts  amendatory  to  the  National  Reclamation  Act — ^The 
Reclamation  Fund  Act  of  June  25,  1910,  as  amended  February  18, 
1911. — The  Reclamation  Service,  acting  under  the  directions  of  the 
Secretary  of  the  Interior,  after  the  passage  and  approval  of  the 
Reclamation  Act,  took  immediate  steps  for  the  segregation  of  great 
tracts  of  land  and  for  the  commencement  of  the  construction  of  the 
works  of  many  reclamation  projects  in  the  States  and  Territories 

1  36  Stat.  L.  557.  s  See  Sec.  28  of  the  Enabling  Aeb 

2  See  Sec.  10  of  the  Enabling  Act. 
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named,  and  to  which  the  Act  applies.  In  fact,  so  strenuous 
had  been  the  operations  under  the  provisions  of  the  Act  in  commenc- 
ing these  projects,  that  early  in  1910  it  was  ascertained  that  the 
money  received  and  which  would  be  received  in  the  immediate 
future  from  the  sale  of  the  public  lands  in  those  States  and  Terri- 
tories would  not  be  nearly  sufficient  to  complete  the  projects  then 
under  various  stages  of  construction  without  their  being  long  de- 
layed. Therefore,  Congress  by  the  Act  approved  June  25,  1910,^ 
entitled,  "An  Act  to  authorize  advances  to  the  'reclamation  fund,' 
and  for  the  issue  and  disposal  of  certificates  of  indebtedness  in  re- 
imbursement therefor,  and  for  other  purposes,"  provided  for  the 
appropriation  of  $20,000,000  from  other  funds  of  the  United  States, 
to  be  applied  to  the  completion  of  such  works  as  had  already  been 
commenced  as  the  Secretary  of  the  Interior  might  require. 

The  full  text  of  this  Act  is  as  follows : 

' '  Sec.  1.  That  to  enable  the  Secretary  of  the  Interior  to  complete 
Government  reclamation  projects  heretofore  begun,  the  Secretary 
of  the  Treasury  is  authorized,  upon  request  of  the  Secretary  of  the 
Interior,  to  transfer  from  time  to  time  to  the  credit  of  the  reclama- 
tion fund  created  by  the  Act  entitled  'An  Act  appropriating  the 
receipts  from  the  sale  and  disposal  of  public  lands  in  certain  States 
and  Territories  to  the  construction  of  irrigation  works  for  the 
reclamation  of  arid  lands,'  approved  June  17,  1902,  such  sum  or 
sums,  not  exceeding  in  the  aggregate  twenty  million  dollars,  as  the 
Secretary  of  the  Interior  may  deem  necessary  to  complete  the  said 
reclamation  projects,  and  such  extensions  thereof  as  he  may  deem 
proper  and  necessary  to  the  successful  and  profitable  operation  and 
maintenance  thereof  or  to  protect  water  rights  pertaining  thereto 
claimed  by  the  United  States,  provided  the  same  shall  be  approved 
by  the  President  of  the  United  States;  and  any  such  sum  or  sums 
as  may  be  required  to  comply  with  the  foregoing  authority  are 
hereby  appropriated  out  of  any  money  in  the  treasury  not  otherwise 
appropriated : 

"Provided,  That  the  sums  hereby  authorized  to  be  transferred  to 
the  reclamation  fund  shall  be  so  transferred  only  as  such  sums  shall 
be  actually  needed  to  meet  payments  for  work  performed  under  ex- 
isting law :  And  provided  further,  That  all  sums  so  transferred  shall 
be  reimbursed  to  the  Treasury  from  the  reclamation  fund,  as  herein- 

1  Public,  No.  289;  36  Stat.  L.  835. 
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after  provided :  And  provided  further,  That  no  part  of  this  appro- 
priation shall  be  expended  upon  any  existing  project  until  it  shall 
have  been  examined  and  reported  upon  by  a  board  of  engineer  of- 
ficers of  the  army,  designated  by  the  President  of  the  United  States, 
and  until  it  shall  be  approved  by  the  President  as  feasible  and 
practicable  and  worthy  of  such  expenditure ;  nor  shall  any  portion 
of  this  appropriation  be  expended  upon  any  new  project. 

"Sec.  2.  That  for  the  purpose  of  providing  the  Treasury  with 
funds  for  such  advances  to  the  reclamation  fund,  the  Secretary  of 
the  Treasury  is  authorized  to  issue  certificates  of  indebtedness  of  the 
United  States  in  such  form  as  he  may  prescribe  and  in  denomina- 
tions of  $50,  or  multiples  of  that  sum ;  said  certificates  to  be  redeem- 
able at  the  option  of  the  United  States  at  any  time  after  three 
years  from  the  date  of  their  issue  and  to  be  payable  five  years  after 
such  date,  and  to  bear  interest  payable  semi-annually,  at  not  exceed- 
ing 3  per  centum  per  annum ;  the  principal  and  interest  to  be  pay- 
able in  gold  coin  of  the  United  States.  The  certificates  of  indebted- 
ness herein  authorized  may  be  disposed  of  by  the  Secretary  of  the 
Treasury  at  not  less  than  par,  under  such  rules  and  regulations  as 
he  may  prescribe,  giving  all  citizens  of  the  United  States  an  equal 
opportunity  to  subscribe  therefor,  but  no  commission  shall  be  al- 
lowed and  the  aggregate  issue  of  such  certificates  shall  not  exceed 
the  amount  of  all  advances  made  to  said  reclamation  fund,  and  in 
no  event  shall  the  same  exceed  the  sum  of  twenty  million  dollars. 
The  certificates  of  indebtedness  herein  authorized  shall  be  exempt 
from  taxes  or  duties  of  the  United  States  as  well  as  from  taxation  in 
any  form  by  or  under  State,  municipal,  or  local  authority;  and  a 
sum  not  exceeding  one-tenth  of  one  per  centum  of  the  amount  of  the 
certificates  of  indebtedness  issued  under  this  Act  is  hereby  appro- 
priated, out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, to  pay  the  expense  of  preparing,  advertising,  and  issuing 
the  same. 

"Sec.  3.  That,  beginning  five  years  after  the  date  of  the  first  ad- 
vance to  the  reclamation  fund  under  this  Act,  50  per  centum  of  the 
annual  receipts  of  the  reclamation  fund  shall  be  paid  into  the  gen- 
eral fund  of  the  Treasury  of  the  United  States  until  payment  so 
made  shall  equal  the  aggregate  amount  of  advances  made  by  the 
Treasury  to  said  reclamation  fund,  together  with  interest  paid  on 
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the  certificates  of  indebtedness  issued  under  this  Act  and  any  ex- 
pense incident  to  preparing,  advertising,  and  issuing  the  same. 

' '  Sec.  4.  That  all  money  placed  to  the  credit  of  the  reclamation 
fund  in  pursuance  of  this  Act  shall  be  devoted  exclusively  to  the 
completion  of  work  on  reclamation  projects  heretofore  begun  as 
hereinbefore  provided,  and  the  same  shall  be  included  with  all  other 
expenses  in  future  estimates  of  construction,  operation,  or  mainte- 
nance, and  hereafter  no  irrigation  project  contemplated  by  said  Act 
of  June  17,  1902,  shall  be  begun  unless  and  until  the  same  shall 
have  been  recommended  by  the  Secretary  of  the  Interior  and  ap- 
proved by  the  direct  order  of  the  President  of  the  United  States. 

' '  Sec.  5.  That  no  entry  shall  be  hereafter  made  and  no  entryman 
shall  be  permitted  to  go  upon  lands  reserved  for  irrigation  purposes 
until  the  Secretary  of  the  Interior  shall  have  established  the  unit  of 
acreage  and  fixed  the  water  charges  and  the  date  when  the  water  can 
be  applied  and  make  public  announcement  of  the  same :  Provided, 
That  where  entries  made  prior  to  June  25,  1910,  have  been  or  may 
be  relinquished  in  whole  or  in  part  the  lands  so  relinquished 
shall  be  subject  to  settlement  and  entry  under  the  home- 
stead law  as  amended  by  an  Act  entitled  'An  Act  appropriat- 
ing the  receipts  from  the  sale  and  disposal  of  the  public  lands  in 
certain  States  and  Territories  to  the  construction  of  irrigation  works 
for  the  reclamation  of  arid  lands, '  approved  June  17,  1902.2 

' '  Sec.  6.  That  Section  9  of  said  Act  of  Congress,  approved  June 
17,  1902,  entitled,  'An  Act  appropriating  the  receipts  from  the  sale 
and  disposal  of  public  lands  in  certain  States  and  Territories  to  the 
construction  of  irrigation  works  for  the  reclamation  of  arid  lands,' 
is  hereby  repealed. 

"Approved,  June  25, 1910." 

§  1257.  Acts  amendatory — Leaves  of  absence  granted  when — 
Act  of  June  25, 1910. — The  Act  of  June  25, 1910,  also  amended  the 
original  homestead  law  where  entries  are  made  under  reclamation 
projects,  by  providing  that  where  water  is  not  available  for  the 
irrigation  of  their  lands,  leaves  of  absence  to  homesteaders  may  be 
granted,  until  the  water  is  turned  into  the  main  canals  from  which 

2  As  amended  by  the  Act  approved  See  instructions  of  Sept.  13,  1910, 

Feb.  18,  1911;  Public,  No.  386;  36  39  Land  Dee.  202;  Annie  G.  Parker, 
Stat.  L.  835.  40  Land  Dee.  406, 
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the  land  is  to  be  irrigated.  The  full  text  of  the  Act  is  as  follows : 
"That  aU  qualified  entrymen  who  have  heretofore  made  bona  fide 
entry  upon  lands  proposed  to  be  irrigated  under  the  provisions  of 
the  Act  of  June  17,  1902,  known  as  the  National  Irrigation  Act, 
may,  upon  application  and  a  showing  that  they  have  made  substan- 
tial improvements,  and  that  water  is  not  available  for  the  irrigation 
of  their  said  lands,  within  the  discretion  of  the  Secretary  of  the 
Interior,  obtain  leave  of  absence  firom  their  entries,  until  water  for 
irrigation  is  turned  into  the  main  irrigation  canals  from  which  the 
land  is  to  be  irrigated :  Provided,  That  the  period  of  actual  absence 
under  this  Act  shall  not  be  deducted  from  the  full  time  of  residence 
required  by  law."  * 

As  construed  by  the  Secretary  of  the  Interior,  the  Act  of  June  25, 
1910,  was  intended  to  relieve  entrymen  who  had  made  entry  for 
lands  within  a  reclamation  project  prior  to  the  passage  of  said  Act, 
and  prior  to  the  applying  of  water  by  the  project,  upon  the  neces- 
sity of  maintaining  residence  upon  the  land  "until  water  for  irri- 
gation is  turned  into  the  main  irrigation  canal  from  which  the  land 
is  to  be  irrigated."  It  condones  the  prior  failure  of  an  entryman 
to  maintain  residence  where  water  has  not  been  available  for  irriga- 
tion of  the  land  and  suspends  the  running  of  the  seven-year  limita- 
tion of  the  life  of  the  entry  by  allowing  the  period  of  residence  to 
commence  from  the  time  when  the  water  is  made  available.^ 

§  1258.  Acts  amendatory — The  sale  of  lands  acquired  under  the 
provisions  of  the  Act  when  not  needed  for  its  purposes — Act  of 
February  2, 1911. — By  the  Act  approved  February  2, 1911,  entitled 
"An  Act  to  provide  for  the  sale  of  lands  acquired  under  the  pro- 
visions of  the  Reclamation  Act  and  which  are  not  needed  for  the 
purposes  of  that  Act, "  i  it  was  provided  that  whenever  in  the  opin- 
ion of  the  Secretary  of  the  Interior  any  lands  which  have  been  ac- 
quired under  the  provisions  of  the  Reclamation  Act,  "or  under  the 
provisions  of  any  Act  amendatory  thereof  or  supplementary  thereto, 
for  any  irrigation  works  contemplated  by  said  Reclamation  Act  are 

1  Session  Laws,  1910,  Chap.  432,  p.      203,  204,  as  amended  by  39  Land  Deo. 
864,  61st  Cong.,  2d  Session;  36  Stat.      278. 
L.  864.  2  Boberts  t.  Spencer,  40  Land  Dee. 

See,  also,  Instiuctions,  39  Land  Dec.      306. 

iPubKo,  No.  338. 
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not  needed  for  the  purposes  for  ■whicli  they  were  acquired,  said 
Secretary  of  the  Interior  may  cause  said  lands,  together  with  the  im- 
provements thereon,  to  be  appraised  by  three  disinterested  persons, 
to  be  appointed  by  him,  and  thereafter  to  sell  the  same  for  not  less 
than  the  appraised  value  at  public  auction  to  the  highest  bidder, 
after  giving  public  notice  of  the  time  and  place  of  sale  by  posting 
upon  the  land  and  by  publication  for  not  less  than  thirty  days  in 
a  newspaper  of  general  circulation  in  the  vicinity  of  the  land. 

"Sec.  2.  That  upon  payment  of  the  purchase  price,  the  Secretary 
of  the  Interior  is  authorized  by  appropriate  deed  to  convey  all  the 
right,  title,  and  interest  of  the  United  States  of,  in,  and  to  said  lands 
to  the  purchaser  at  said  sale,  subject,  however,  to  such  reservations, 
limitations,  or  conditions  as  said  Secretary  may  deem  proper :  Pro- 
vided, That  not  over  160  acres  shall  be  sold  to  any  one  person. 

"Sec.  3.  That  the  moneys  derived  from  the  sale  of  such  lands 
shall  be  covered  into  the  reclamation  fund  and  be  placed  to  the 
credit  of  the  project  for  which  such  lands  had  been  acquired." 

§  1259.  Acts  amendatory — The  Government  may  contract  for 
impounding,  storing,  and  carriage  of  water,  and  to  co-operate  with 
other  projects — ^Act  of  February  21,  1911. — Under  the  Act  ap- 
proved February  21,  1911,  entitled  "An  Act  to  authorize  the  Gov- 
ernment to  contract  for  impounding,  storing,  and  carriage  of  water, 
and  to  co-operate  in  the  construction  and  use  of  reservoirs  and 
canals  under  reclamation  projects  and  for  other  purposes,"  ^  it  was 
provided  ' '  that  whenever  in  carrying  out  the  provisions  of  the  recla- 
mation law,  storage,  or  carrying  capacity  has  been  or  may  be  pro- 
vided in  excess  of  the  requirements  of  the  lands  to  be  irrigated 
under  any  project,  the  Secretary  of  the  Interior,  preserving  a  first 
right  to  lands  and  entrymen  under  the  project,  is  hereby  authorized, 
upon  such  terms  as  he  may  determine  to  be  just  and  equitable,  to 
contract  for  the  impounding,  storage,  and  carriage  of  water  to  an 
extent  not  exceeding  such  excess  capacity  with  irrigation  systems 
operating  under  the  Act  of  August  18,  1894,  known  as  the  Carey 
Act,  and  individuals,  corporations,  associations,  and  irrigation  dis- 
tricts organized  for  or  engaged  in  furnishing  or  in  distributing  water 
for  irrigation.  Water  so  impounded,  stored,  or  carried  under  any 
such  contract  shall  be  for  the  purpose  of  distribution  to  individual 

1  PubHe,  No.  406;   36  Stat.  L.  925;  Supp.  U.  8.  Comp.  Stat.,  1911,  p.  681. 
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water  users  by  the  party  with  whom  the  contract  is  made :  Provided, 
however,  that  water  so  impounded,  stored,  or  carried  shall  not  be 
used  otherwise  than  as  prescribed  by  law  as  to  lands  held  in  private 
ownership  within  Government  reclamation  projects.  In  fixing  the 
charges  under  any  such  contract  for  impounding,  storing,  or  carry- 
ing water  for  any  irrigation  system,  corporation,  association,  dis.  , 
trict,  or  individual,  as  herein  provided,  the  Secretary  shall  take  into 
consideration  the  cost  of  construction  and  maintenance  of  the  reser^ 
voir  by  which  such  water  is  to  be  impounded  or  stored  and  the  canal 
by  which  it  is  to  be  carried,  and  such  charges  shall  be  just  and  equi- 
table as  to  water  users  under  the  Government  project.  No  irrigation 
system,  district,  association,  corporation,  or  individual  so  contract- 
ing shall  make  any  charge  for  the  storage,  carriage,  or  delivery  of 
such  water  in  excess  of  the  charge  paid  to  the  United  States  except 
to  such  extent  as  may  be  reasonably  necessary  to  cover  cost  of  car- 
riage and  delivery  of  such  water  through  their  works. 

' '  Sec.  2.  That  in  carrying  out  the  provisions  of  said  reclamation 
Act  and  Acts  amendatory  thereof  or  supplementary  thereto  the 
Secretary  of  the  Interior  is  authorized,  upon  such  terms  as  may  be 
agreed  upon,  to  co-operate  with  irrigation  districts,  water  users' 
associations,  corporations,  entrymen  or  water  users  for  the  construc- 
tion or  use  of  such  reservoirs,  canals,  or  ditches  as  may  be  advan- 
tageously used  by  the  Government  and  irrigation  districts,  water 
users'  associations,  corporations,  entrymen,  or  water  users  for  im- 
pounding, delivering,  and  carrying  water  for  irrigation  purposes: 
Provided,  that  the  title  to  and  management  of  the  works  so  con- 
structed shall  be  subject  to  the  provisions  of  Section  6  of  said  Act : 
Provided  further,  that  water  shall  not  be  furnished  from  any  such 
reservoir  or  delivered  through  any  such  canal  or  ditch  to  any  one 
land  owner  in  excess  of  an  amount  sufficient  to  irrigate  one  hundred 
and  sixty  acres :  Provided,  that  nothing  contained  in  this  Act  shall 
be  held  or  construed  as  enlarging  or  attempting  to  enlarge  the  right 
of  the  United  States,  under  existing  law,  to  control  the  waters  of 
any  stream  in  any  State. 

' '  Sec.  3.  That  the  moneys  received  in  pursuance  to  such  contracts 
shall  be  covered  into  the  reclamation  fund  and  be  available  for  use 
under  the  terms  of  the  Reclamation  Act  and  the  Acts  amendatory 
thereof  or  supplementary  thereto." 


ACTS   AMENDATOEY— WITHDRAWAL   OF   NOTICES.       2'281 

§  1260.  Acts  amendatory — Act  authorizing  the  Secretary  of  the 
Interior  to  withdraw  public  notices — Act  of  February  13,  1911.— 
Under  the  Act  approved  February  13,  1911,  entitled,  "An  Act  to 
authorize  the  Secretary  of  the  Interior  to  withdraw  public  notices 
issued  under  Section  4  of  the  Reclamation  Act,  and  for  other  pur- 
poses," 1  it  was  provided:  "That  the  Secretary  of  the  Interior  may 
in  his  discretion,  withdraw  any  public  notice  heretofore  issued  under 
Section  4  of  the  Reclamation  Act  of  June  17,  1902,  and  he  may 
agree  to  such  modification  of  water-right  applications  heretofore 
duly  filed  or  contracts  with  water  users'  associations  and  others 
entered  into  prior  to  the  passage  of  this  Act,  as  he  may  deem  advis- 
able, or  he  may  consent  to  the  abrogation  of  such  water-right  appli- 
cations and  contracts,  and  proceed  in  all  respects  as  if  no  such  no- 
tice had  been  given." 

§  1261.  Action  of  the  States  affected. — The  majority  of  the 
States  and  Territories  affected  by  the  Reclamation  Act  have  assisted 
the  Government  in  the  work  of  the  reclamation  of  the  arid  lands 
within  their  borders  by  enacting  laws  granting  rights  of  way  over 
the  State  lands,  and  by  further  providing  that  no  lands  belonging 
to  the  State,  within  the  areas  to  be  irrigated  from  works  constructed 
or  controlled  by  the  United  States,  shall  thereafter  be  sold  except 
in  conformity  with  the  classification  of  farm  units  by  the  United 
States,  and  that  the  title  to  such  lands  shall  not  pass  from  the  State 
until  the  applicant  therefor  shall  have  complied  with  the  provisions 
of  the  laws  of  the  United  States  and  the  regulations  thereunder 
concerning  the  acquisition  of  the  right  to  the  use  of  water  from 
such  works,  and  shall  produce  evidence  thereof  duly  issued.  In 
order  for  this  provision  to  take  effect,  however,  the  area  or  areas 
to  be  so  irrigated  by  the  Government  shall  be  determined  by  due 
notice  given  by  the  United  States  and  filed  with  the  State  Land 
Board.  After  the  withdrawal  of  lands  by  the  United  States  for 
any  irrigation  project,  no  application  for  the  purchase  of  State 
lands  within  the  limits  of  such  withdrawal  shall  be  accepted,  except 
under  the  conditions  prescribed  above.  These  statutes  also  provide 
to  the  effect  that  any  State  lands  needed  by  the  United  States  for 
irrigation  works  shall  be  sold  to  the  Government  at  private  sale  at 
the  appraised  value  of  such  lands. 

1  Public,  No.  353. 
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In  some  of  the  States  provision  is  made  for  the  confirmation  of 
the  right  to  use  the  water  upon  the  filing  of  evidence  that  construc- 
tion has  been  authorized  by  the  Secretary  of  the  Interior. 

Provisions  are  also  made  for  the  formation  of  water  users'  asso- 
ciations, which  are  usually  exempted  from  the  payment  of  any  cor- 
poration tax  and  the  annual  franchise  tax. 

For  the  purposes  of  the  Act  the  United  States  is  also  authorized 
to  make  appropriations  of  water.** 

§  1262.  The  withdrawal  and  restoration  of  lands  for  the  pur- 
poses of  the  Act. — ^There  are  two  classes  of  withdrawals  of  land 
authorized  by  the  Eeclamation  Act:  First,  under  Section  3  of  the 
Act,  the  Secretary  of  the  Interior  is  authorized  to  withdraw  from 
public  entry  the  lands  required  for  any  irrigation  works  contem- 
plated under  the  provisions  of  the  Act,  and  shall  restore  to  public 
entry  any  of  the  lands  so  withdrawn  when,  in  his  judgment,  such 
lands  are  not  so  acquired.  Withdrawals  of  this  class  are  desig- 
nated by  the  Secretary  as  "Withdrawals  under  the  first  form,"  and 
only  embrace  lands  that  may  possibly  be  needed  in  the  construction 
and  maintenance  of  the  irrigation  works.  After  the  lands  have 
been  withdrawn  under  the  first  form  they  can  not  be  entered,  se- 
lected, or  located  in  any  manner  so  long  as  they  remain  so  with- 
drawn, and  all  applications  for  such  entries,  selections,  or  locations 
win  be  rejected  and  denied,  regardless  of  whether  they  were  pre- 
sented before  or  after  the  date  of  such  withdrawal.  ^ 

i  For    the    statutes  of  the  various  tion  to  enter  under  the  homestead  law, 

States  in  aid  of  .the  National  Eecla-  upon  which  action  is  suspended,  and 

mation  Act,  see  Part  XIV,  under  each  tender   of   necessary   fees,  the  appli- 

State.  cant  acquires   no  vested  right  to  or 

1  For  the  powers  granted  the  See-  interest  in  the  land  applied  for,  nor 
retary  of  the  Interior  under  the  Na-  does  such  application  have  the  effect 
tional  Eeclamation  Act,  see  United  to  segregate  the  land  from  the  pub- 
States  V.  Burley,  172  Fed.  Eep.  615;  lie  domain  so  as  to  prevent  a  with- 
Id.,  179  Fed.  Eep.  1,  102  C.  C.  A.  drawal  thereof  for  reclamation  pur- 
429;  United  States  v.  Cantrall,  176  poses  under  the  provisions  of  the 
Fed.  Eep.  946;  Twin  Falls  Canal  Co.  Eeclamation  Act.  John  A.  Maney,  35 
V.  Foote,  192  Fed.  Eep.  583;   Regu-  Land  Dec.  250. 

lations,  38  Land  Dec.  628,  Sees.  5  and         See,  also,  Board  of  Control,  Canal 

6;    Ernest  Woodcock,   38   Land  Deo.  No.  3,  State  of  Colorado  v.  Terrence, 

349.  32  Land  Deo.  472;  Annie  G.  Parker, 

By  the  mere  filing  of  an  applica-  40  Land  Dee.  406;  Todd  v.  Hayes,  34 
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It  is  held  by  the  Land  Department  that  even  a  valid  homestead 
entry  for  land  within  the  limits  of  a  withdrawal  for  irrigation 
works,  Tinder  the  authority  of  the  Act,  existing  at  the  date  of  such 
withdrawal,  upon  which  final  certificate  had  not  issued,  or  legal  or 
equitable  title  to  the  land  embraced  therein  become  vested,  may  be 
canceled  by  the  Department  if  it  appear  that  such  land  is  required 
for  use  in  the  construction  and  maintenance  of  such  works,  for  such 
withdrawals  have  the  force  of  legislative  withdrawals,  and  are  there- 
fore effective  to  withdraw  all  lands  within  the  designated  limits  to 
which  a  right  has  not  vested.^  Neither  does  the  Reclamation  Act 
contain  any  provision  for  the  recognition  or  protection  of  any  right 
of  a  settler  on  unsurveyed  public  lands  which  may  be  withdrawn 
and  reserved  thereunder  for  use  in  construction  of  irrigation  works, 
and  such  settler  has  no  right  which  he  can  oppose  to  the  taking  of 
the  land  for  such  purpose.*  Although  the  right  of  the  Government 
to  appropriate  lands  for  its  use  in  the  construction  and  operation 
of  irrigation  works  under  the  Act  is  not  affected  by  the  fact  that  the 
land  is  mineral  in  character,  these  lands  are  not  by  a  withdrawal 
taken  out  of  the  operation  of  the  mining  laws,  but  continue  open  to 
exploration  and  purchase  under  such  laws.* 

The  first  form  of  withdrawal,  under  which  no  entries  of  any  kind 
can  be  allowed,  may  be  used  in  aU  preliminary  withdrawals.^ 

Land  Deo.  371^  Charles  A.  Guernsey,  be  affected  by  any  withdrawal  under 

34  Land  Dee.  560 ;  Mary  A.  Sands,  34  the     Eeclamation     Act.      5th   Annual 

Land  Dec.  653 ;  Instructions,  33  Land  Bept.    of    the    Beclamation    Service, 

Deo.  607.  p.  25. 

2  See  Instructions,  32  Land  Dec.  No  such  rights  are  acquired  by  set- 
387;  John  A.  Maney,  35  Land  Dec.  tlement  upon  lands  embraced  in  the 
250 ;  Opinion  Atty.  Gen.,  34  Land  Dec.  entry  of  another  as  will  attach  upon 
421,  445;  Instructions,  33  Land  Dec.  cancellation  of  such  entry,  where  at 
607;  Instructions,  34  Land  Dec.  158;  that  time  the  lands  are  withdrawn  for 
Mary  C.  Sands,  34  Land  Dec.  653;  use  in  connection  with  an  irrigation 
Charles  G.  Carlisle,  35  Land  Deo.  649.  project    under    the   Eeclamation    Act. 

3  United  States  v.  Hanson,  167  Fed.  George  Anderson,  34  Land  Dec.  478. 
Eep.  881.  The    practice    of    designating    cer- 

But  a  homestead  entry  upon  which  tain  withdrawals  made  under  the  Act 

final   proof    has   been   made   showing  as    "temporary"    was    discontinued, 

compliance   with '  the   law   up   to   the  Charles  G.  Carlisle,  35  Laud  Dee.  649. 

date  thereof,  but  where  final  certifi-  4  Instructions,  35  Land  Deo.  216. 

cate    has    not    issued,    has    the    same  B  Instructions,  33  Land  Deo.  104. 

status  as  an  entry  upon  which  final  cer-  No  authority  is  granted  by  the  Bec- 

tificate  has  issued,  so  far  as  it  may  lamatiou  Act  for  the  withdrawal  of 
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There  is  no  authority  to  make  such  executive  withdrawal  of  public 
lands  in  a  State  as  will  reserve  the  waters  of  a  stream  flowing  over 
the  same  from  appropriation  under  the  laws  of  .the  State,  nor  will  it 
in  any  manner  interfere  with  the  laws  relating  to  the  control,  appro- 
priation, use,  or  distribution  of  the  same.®  Withdrawals  under  the 
first  form  of  withdrawal  are  absolute,  and  the  Land  Department 
may  remove  persons  from  such  lands  as  trespassers^  The  Secre- 
tary of  the  Interior  is  without  authority  to  segregate  lands  in  aban- 
doned military  reservations  for  use  as  reservoir  sites  in  connection 
with  reclamation  projects.^  However,  lands  in  forest  reservations 
and  in  National  parks  may  be  appropriated  and  used  for  irrigation 
works  to  be  constructed  under  the  Act.^ 

The  second  class  of  withdrawals  is  also  authorized  by  Section  3 
of  the  Act,  wherein  it  is  provided  that  at  or  immediately  prior  to 
the  time  of  beginning  of  the  surveys  for  any  contemplated  irriga- 
tion works,  the  Secretary  of  the  Interior  is  authorized  ' '  to  withdraw 
from  entry,  except  under  the  homestead  law,  any  public  lands  be- 
lieved to  be  susceptible  of  irrigation  from  said  works. ' '  This  class 
of  withdrawals  is  designated  by  the  Secretary  of  the  Interior  as 
"withdrawals  under  the  second  form, "  and  which  embrace  lands  not 
supposed  to  be  needed  in  the  actual  construction  and  maintenance 
of  irrigation  works,  but  which  may  pOssibly  be  irrigated  from  such 
works.i"  Withdrawal  under  the  second  form  precludes  any 
kind  of  entry,  or  appropriation  of  the  land,  other  than  under  the 
homestead  laws.^^    More  lands  are  withdrawn  by  the  Secretary 

lands  for  reservoir  sites  for  storing  serve.    Santa  Fe  Pac.  E.  Co.,  33  Land 

water  to  be  used  for  domestic  pur-  Dee.  860. 

poses.     Opinion  Attj.  Gen.,  33  Land  Neither    are    they    subject    to   sol- 
Dec.  415.  diers'  additional  entry  under  Section 

6  Opinion  Atty.  Gen.,  32  Land  Dee.  2306  of  the  Eev.  Stat,  of  the  U.  S. 
254.  Cornelius    J.    MaoNamara,    33    Land 

7  4th  Annual  Bept.  Beclamation  Dec.  502;  Nancy  C.  Yaple,  34  Land 
Service,  p.  29.  Deo.  311. 

8  Listruotions,  33  Land  Dee.  130.  An  application  to  enter  under  the 

9  Opinion  Atty.  Gen.,  33  Land  Dee.  provisions  of  Sec.  2306  of  the  Ee- 
389.  vised  Statutes,  even  though  approved 

10  Begulations,  38  Land  Dec.  628,     by  the  Commissioner  of  the  General 
Sec.  5.  Land  Of&ce,  will  not,  prior  to  the  al- 
ii Land  so  withdrawn  can  not  be     lowanee  of  entry  thereon,  prevent  a 

taken  up  in  lieu  of  land  relinquished     withdrawal  of  the  land  covered  thereby 
to  the  United  States  in  a  forest  re-     under  the  provisions  of  the  Beclama- 
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than  are  finally  included  within  any  contemplated  project.  Only 
a  portion  of  the  lands  withdrawn  will  be  irrigated  even  if  the 
project  is  feasible  and  the  works  finally  constructed;  this  is  so  for 
the  reason  that  it  is  impossible  to  decide  in  advance  of  careful  ex- 
amination what  lands  may  be  irrigated.  It  can  not  be  determined 
in  advance  how  much  water  there  may  be  available,  or  what  lands 
can  be  covered,  or  whether  the  cost  will  be  too  great  to  justify  the 
undertaking  until  the  surveys  and  the  irrigation  investigations  have 
been  completed.  Withdrawals  made  under  either  of  these  forms  do 
liot  defeat  or  adversely  affect  any  valid  entry,  location,  or  selection 
which  segregated  and  withheld  the  lands  embraced  therein  from 
other  forms  of  appropriation  at  the  date  of  such  withdrawal;  and 
all  entries,  selections,  or  locations  of  that  character  will  be  per- 
mitted to  proceed  to  patent  or  certification  upon  due  proof  of  com- 
pliance with  the  law  in  the  same  manner  and  to  the  same  extent  to 
which  they  would  have  proceeded  had  such  withdrawal  not  been 
made,  except  as  to  lands  needed  for  construction  purposes.  ^2  ^^^ 
for  the  purpose  of  construction  all  entries  made  upon  the  lands  are 
subject  to  the  Right  of  Way  Act  of  August  30, 1890,13  and,  therefore, 
all  or  any  portion  of  such  entries  may  be  taken  where  the  land  is 
required  for  irrigation  works  constructed  by  the  authority  of  the 
United  States  for  the  purposes  of  the  Reclamation  Act.  All  with- 
drawals under  the  Act  become  effective  on  the  date  upon  which  they 
are  ordered  by  the  Secretary  of  the  Interior,  and  all  orders  for  res- 
toration on  the  date  they  are  received  in  the  local  land  office,  unless 
otherwise  specified  in  the  order.^*    Upon  the  cancellation  of  an 

tion  Act.  Charles  A.  Guernsey,  34  Neither  are  they  subject  to  disposal 
Land  Dee.  560;  Mary  0.  Sands,  34  under  the  coal  land  laws.  John  Hop- 
Land  Deo.  653.  kins,  32  Land  Dec.  560. 

A  settler  on  unsurveyed  land  sub-  12  Regulations,  38  Land  Dee.   629, 

sequently  embraced  in  a  withdrawal  See.  8. 

under  the  Reclamation  Act,  may,  upon  13  6  Fed.   Stat.  Ann.,  p.   508;     26 

survey   of  the  land,  make  and  com-  Stat.  L.  391. 

plete  entry  for  the  full  area  allowed  For  text  of  this  Act,  and  construe- 
by   law,   notwithstanding   such   with-  tion,  see  Sec.  952. 
drawal    previous    to    entry,    free   of  i*  Regulations,  38  Land  Dee.   629, 
added  conditions  and  limitations  im-  See.  10. 

posed  by  the  Reclamation  Act.     Wil-  The  filing  of  such  plats  in  the  of- 

liam  Boyle,  38  Land  Dec.  603.  fice  of  the  Commissioner  of  the  Gen- 

Nor  to  desert  entry.     James  Page,  eral  Land  Office  and  in  the  local  of- 

32  Land  Dec.  536.  fices  shall  be  regarded  as  equivalent 
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entry  covering  lands  within  a  withdrawal  under  the  Act,  such 
withdrawal  becomes  effective  as  to  such  lands  without  further  or- 
der, i^  A  withdrawal  under  the  Reclamation  Act  becomes  operative 
upon  the  lands  covered  by  timber  and  stone  applications  when  no 
payment  has  been  made,  and  terminates  the  contingent  right  of 
the  applicant.^^  Again,  by  a  successful  contest  against  a  desert- 
land  entry,  the  contestant  does  not  acquire  such  a  preference  right 
of  entry  as  will,  prior  to  its  exerci^,  except  the  land  from  the  oper- 
ation of  a  withdrawal  under  the  provisions  of  the  Reclamation  Act.^'^ 
Lands  so  withdrawn  from  entry  may  be  restored  by  the  Secretary 
of  the  Interior.  In  an  opinion  of  the  Attorney- General,  approved 
by  the  Secretary  of  the  Interior,  it  is  held  that  when  an  order  of 
withdrawal  is  revoked,  the  time  for  making  entries  may  be  fixed  at 
some  date  in  the  future,  leaving  the  lands  subject  to  settlement  from 
the  date  of  the  order  of  the  revocation.  This  permits  a  right  to 
attach  to  such  lands,  as  the  result  of  settlement,  in  advance  of  the 
possible  filing  of  an  entry  for  the  same  land  by  one  who  has  not  set- 
tled thereon.  18 

§  1263.  Reservation  of  rights  of  way  for  Government  use. — ^By 
Section  1  of  the  Sundry  Civil  Appropriation  Act  of  August  30, 
1890,1  gtiii  further  provisions  were  made  for  rights  of  way  for 
ditches  and  canals,  the  said  Act  being  as  follows: 

to  an  order  withdrawing  such  lands  17  Emma   H.   Pike,   32   Land  Dec. 

under  the  second  form  under  the  Act.  395. 

George  B.  Pratt,  38  Land  Dec.  146;  18  Criehton  v.  Shelton,  33  Land  Dee. 

Circular,   37  Land  Dec.   27;    Eegula-  205. 

tions,  38  Land  Dec.  630,  Sec.  12.  The  revocation  of  a  withdrawal  of 

Where  lands  which  have  been  with-  its  own  force  subjects  the  lands  to 
drawn  from  all  disposition  are  re-  entry  and  disposal  under  the  general 
stored  to  entry,  no  application  will  be  land  laws  free  from  all  conditions,  ex- 
received  or  any  rights  recognized  and  cept  such  as  are  imposed  by  those 
initiated  by  the  tender  of  an  applica-  laws,  and  removes  the  conditions  pre- 
tion  for  any  such  lands  until  the  order  scribed  by  the  Reclamation  Act  that 
of  restoration  is  received  at  the  local  had  attached  to  entries  made  during 
land  office.  George  B.  Pratt,  38  Land  the  existence  of  the  withdrawal.  Opin- 
Dec.  146.  ion  Atty.  Gen.,  34  Land  Dec.  445. 

See,  also,  Circular,  37  Land  Dec.  27.  l  6  Fed.  Stat.  Ann.,  1905,  p.  508;  2 

15  Regulations,  38  Land  Dec.  629,  TJ.  S.  Comp.  Stat.,  1901,  p.  1570;  26 
Sec.  11;  Cornelius  J.  MacNamara,  33  Stat.  L.  391. 

Land  Dec.  520.  See,  also,  Sec.  936. 

16  Instructions,  32  Land  Dec.  387. 
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".  .  .  That  in  all  patents  for  lands  hereafter  taken  up  under 
any  of  the  land  laws  of  the  United  States  or  on  entries  or  claims 
validated  by  this  Act  west  of  the  one  hundredth  meridian,  it  shall 
be  expressed  that  there  is  reserved  from  the  lands  in  said  patent  de- 
scribed a  right  of  way  thereon  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States." 

By  the  terms  of  this  Act  it  is  evident  that  the  Government  was 
providing  for  some  future  reclamation  Act  by  taking  steps  to  reserve 
rights  of  way  for  its  use  for  its  works  over  all  lands  conveyed  by  the 
Government  after  the  approval  of  the  Act  of  August  30, 1890.  And 
these  reservations  are  now  being  utilized  for  the  works  being  con- 
structed under  the  National  Eeclamation  Act. 

By  this  Act  Congress  provided  for  reservations  in  all  patents 
granted  of  rights  of  way  for  ditches  and  canals  by  enacting  that  in 
aU  patents  for  lands  hereafter  taken  up  under  any  of  the  land  laws 
of  the  United  States  or  on  entries  or  claims  validated  by  the  Act 
west  of  the  one  hundredth  meridian,  it  shall  be  expressed  that  there 
is  reserved  from  the  lands  in  said  patent  described  a  right  of  way 
thereon  for  ditches  or  canals  constructed  by  the  authority  of  the 
United  States.  The  purpose  of  this  provision  was  to  reserve  and 
retain  in  the  United  States  a  right  of  way  over  all  lands  within  the 
territory  mentioned  which  may  be  disposed  of  under  any  land  laws 
of  the  United  States  after  the  passage  of  the  Act,  and  although  it 
declares  that  such  reservation  shaU  be  expressed  in  the  patent,  it 
does  not  follow  that  the  reservation  is  less  effective  as  to  lands  which 
are  disposed  of  under  land  laws  not  requiring  or  authorizing  the  is- 
suance of  patents  as  evidence  of  the  right  of  the  grantee.  The  Act 
can  not  be  confined  to  entries  under  land  laws  by  which  individuals 
alone  acquire  rights,  but  to  all  land  laws  in  general  in  their  opera- 
tion under  which  inchoate  and  vested  rights  ma;^  be  acquired  under 
executive  supervision  by  following  the  mode  of  procedure  provided 
for  by  the  Act.  It  was  intended  to  apply  to  general  land  laws  as 
distinguished  from  grants  or  other  special  Acts  of  Congress.^  Hence 
it  is  held  that  the  right  of  way  acquired  under  the  general  law  of 

2  Instructions,   32   Land  Dec.   147;  Act  of  August  30,  1890,  as  to  which 

Regulations,  38  Land  Dec.  629,  Sec.  8.  there  is  no  claim  by  reason  of  settle 

AU  public  lands  west   of   the   one  ment,   occupancy,   or  otherwise,  prior 

hundredth   meridian   taken  up   under  to  that  date,  are  subject  to  the  resei- 

allotment,    sale,   homestead,    or   other  vations  provided  by  that  Act,  to  be 

form  of  disposition,  subsequent  to  the  expressed  in  the  patent  for  right  of 
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March  3,  1875,3  after  the  passage  of  the  Act  of  August  30,  1890, 
is  burdened  with  the  reservation  for  the  right  of  way  for  canals 
and  ditches  provided  for  by  the  latter  Act,  which  right  of  way  may 
be  utilized  by  the  Government  without  compensation,  except  for 
actual  loss  or  damage,  provided  such  use  will  not  impair  or  defeat 
the  use  of  the  railroad  right  of  way  for  the  legitimate  corporate 
purposes  of  the  company.*  The  railroad  company  may,  therefore, 
occupy  the  lands  in  presenti,  legally  conveyed  to  it  within  a  reclama- 
tion reservation  by  a  homestead  entryman.  It  may  also  be  occu- 
pied by  the  entryman.^ 

The  word  "constructed,"  as  used  in  the  Act  of  1890,  quoted 
above,  is  construed  not  to  limit  the  reservation  to  a  right  of  way 
already  constructed,  but  extends  to  those  ditches  or  canals  to  be 
constructed  by  the  Government  in  furtherance  of  its  irrigation 
schemes  for  the  reclamation  of  arid  lands.  ^ 

§  1264.  The  acquisition  of  rights  of  way  for  Government  use. — 
In  addition  to  the  rights  of  way  reserved  in  all  patents  to  land 
granted  since  1890,  discussed  in  the  previous  section,!  the  Reclama- 
tion Act  in  Section  7  provides  that  where  in  carrying  out  the  pro- 
visions of  the  Act  it  becomes  necessary  to  acquire  any  rights  or 
property,  the  Secretary  of  the  Interior  is  authorized  to  acquire  the 
same  for  the  United  States  by  purchase  or  by  condemnation  under 
judicial  process,  and  to  pay  from  the  reclamation  fund  the  sums 
needed  for  that  purpose.  It  is  also  made  the  duty  of  the  Attorney- 
General  of  the  United  States  upon  every  application  of  the  Sec- 
retary of  the  Interior,  under  the  Act,  to  cause  proceedings  to  be 

way  for  ditches  and  canals  by  author-  U.  S.  Comp.  Stat.,  1901,  p.  1568,  Chap. 

ity   of   the   United   States.     Clement  152;  18  Stat.  L.  482. 

Ironshields,  40  Land  Dee.  28.  4  Instructions,  36  Land  Dee.  482. 

See,  also,  Minidoka   etc.  E.   Co.  v.  For    the    acquisition    of    rights    of 

Weymouth, Idaho ,  113  Pac.  way  by   the   Government,   under  the 

Eep.  455,  where  it  was  held  that  the  Reclamation  Act,  see  Chap.  51,  Sec. 

Acts  of  Congress,  relative  to  the  pub-  936. 

lie  lands,  providing  for  entries  thereof,  5  United  States  v.  Minidoka  etc.  E. 

and  authorizing  easements  and  rights  Co.,  176  Fed.  Eep.  762;  Green  v.  Wil- 

of  way  thereover,  must  be  construed  hite,  14  Idaho  238,  93  Pac.  Eep.  971. 

together  and  in  the  light  of  the  con-  6  Green  v.  Wilhite,   160  Fed.  Eep. 

stitutions  of  the  country  as  they  ex-  755;  Green  v.  Wilhite,  14  Idaho  238, 

isted  when  several  Acts  were  passed.  93  Pac.  Rep.  971. 

s  6  Fed.  Stat.  Ann.,  1905,  p.  501;  2  1  See  Sees.  936,  1263. 
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commenced  for  condemnation  within  thirty  days  from  the  receipt 
of  the  application  of  the  Secretary  of  the  Interior  at  the  Department 
of  Justice. 2  Under  this  section  water  rights  as  well  as  land  for 
rights  of  way  may  be  condemned  by  the  Government. 

In  the  event  any  lands  embraced  in  an^y  entry  on  which  final  proof 
has  not  been  offered,  or  in  any  unapproved  or  uncertified  selection, 
are  needed  in  the  construction  and  maintenance  of  any  irrigation 
works  (other  than  for  right  of  way  for  ditches  or  canals  reserved 
under  the  Act  of  August  30,  1890)  under  the  Eeclamation  Act,  the 
Government  may  cancel  such  entry  or  selection  and  appropriate 
the  lands  embraced  therein  to  such  use,  after  paying  the  value  of 
the  improvements  thereon  and  the  enhanced  value  of  such  lands, 
the  rights  of  the  claimants  being  adjusted  upon  the  basis  of  the 
status  of  the  land  at  the  time  such  determination  was  made.^  The 
rights  of  the  entryman  as  to  the  measure  of  compensation  and  the 
character  of  the  action  that  may  be  taken  by  the  Government  in 
acquiring  or  appropriating  the  land  embraced  in  his  entry  must  be 
determined  by  the  status  of  the  entry  at  the  time  of  the  with- 
drawal of  the  lands  for  such  purposes.*  Where  the  owners  of  the 
improvements  shall  fail  to  agree  with  the  representative  of  the  Gov- 
ernment as  to  the  amount  to  be  paid  therefor,  the  same  shall  be 
acquired  by  condemnation  proceedings,  as  provided  by  Section  7 
of  the  Reclamation  Act.^ 

Again,  for  the  purposes  of  carrying  out  the  provisions  of  the 
Reclamation  Act,  the  Government  may  avail  itself  of  the  privileges 
conferred  by  the  Right  of  "Way  Act  of  March  3,  1891,6  granting 
rights  of  way  through  the  public  lands  for  the  construction  of 
ditches  and  reservoirs  for  irrigation  purposes,  to  the  same  extent 
that  individuals,  corporations,  or  associations  of  individuals  may 
exercise  such  privileges,  and  subject  to  the  same  conditions  and  limi- 
tations.''^ 

2  For  full  text  of  Section  7,  see  Sec.  5  Eegulations,  38  Land  Dee.  630, 
1244.                                                             Sees.  14,  15. 

For   instructions   relative    to    con-         6  For    the     Act,    and    construction 

demnation,  see  38  Land  Dec.  58.  thereof,  see  Sees.  937-950. 

3  Opinion  Atty.  Gen.,  34  Land  Dec.  7  Opinion  Atty.  Gen.,  33  Land  Dec. 
421;  Eegulations,  38  Land  Dec.  630,  563. 

Sec.  14.  -*•  permanent  easement  attaching  to 

*  Agnes   C.   Pieper,  35  Land  Dec.     public  lands  by  the  construction  of  a 

459,  reservoir  and  canals  upon  a  right  of 
144— Kin.  on  Irr. 
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§  1265.  Water  rights — ^Acquisition  of,  by  the  Government  for 
its  projects. — The  Federal  Govemment  has  the  power  under  the 
Reclamation  Act  to  acquire  water  rights  for  the  use  of  its  projects 
in  the  irrigation  and  reclamation  of  the  lands  thereunder  by  appro- 
priation, purchase,  or  condemnation.  ^  The  Director  of  the  Geo- 
logical Survey  is  authorized  by  the  Secretary  of  the  Interior  to 
designate  suitable  persons  to  file  notices  of  water  appropriation  or 
to  otherwise  comply  with  the%law  of  the  respective  States 
relative  to  the  making  valid  appropriations  of  water  for  the 
projects  of  the  Reclamation  Service,  in  the  name  and  on  the  behalf 
of  the  Secretary  of  the  Interior,  in  pursuance  of  the  provisions  of 
Section  8  of  the  Reclamation  Act.^  The  laws  governing  waters  be- 
ing left  to  the  respective  States  where  they  naturally  flow,  this  leaves 
the  Government  in  the  anomalous  position  of  having  to  go  to  the 
State  laws  in  order  to  acquire  a  right  to  the  water  necessary  for 
these  projects  and  flowing  over  its  own  lands.^    . 

Statutes  have  been  enacted  by  the  legislatures  of  the  various 
States  affected,  in  aid  of  the  National  Reclamation  Act,  which  stat- 
utes are  fully  discussed  in  a  future  part  of  this  work.* 

§  1266.  Water  rights — Reservation  of  waters  by  the  Govem- 
ment for  its  projects.— As  has  been  stated  before,  the  United 
States,  first  by  its  forbearance  and  afterward  by  its  several  Acts  of 
Congress,  has  permitted  vested  rights  to  be  acquired  by  individuals 
and  others  to  the  waters  flowing  over  the  public  domain,  separate 
and  apart  from  the  land  itself.^     But  we  have  seen  that  the  United 

way  under  the  Act  of  March  3,  1891,  other  land  owners  to  obtain  land  neces- 

does  not,  upon  acquisition  of  such  ir-  sary  to  carry  a  proposed  project  under 

rigation  system  by  the  United  States  the  National  Eeclamation  Act  into  ef- 

for  use  in  connection  with  a  reclama-  feet.     Burley  v.   United   States,   179 

tion  project,  become  extinguished  by  Fed.  Rep.   1,  102  C.  C.  A.  429;   af- 

merger  in  the  estate  of  the  Govern-  firming  Id.,  172  Fed.  Eep.  615. 
ment  in  such  reservoir  lands ;  and  en-  2  4th  Annual  Bept.  of  the  Eeelama- 

tries  allowed  for  lands  within  and  be-  tion  Service,  p.  26. 
low  the  flowage  contour  line   of  the         3  That  the  government  of  the  wa- 

reservoir  as  marked  upon   the  town-  ters  is  left  to   the  States,   see   Sees, 

ship  plat,  are  subject  to  the  right  of  507,  593. 

flowage  by  storage  of  waters  in  the         4  See  for  statutes  in  aid  of  the  Na- 

reservoir.       McMillan    Ees;    Site,    37  tional  Eeclamation  Act,  Part  XIV. 
Land  Dee.  6.  i  See  for  history  of  the  Arid  Eegion 

1  The  United   States   may   exercise  Doctrine  of  appropriation,  Chap.  32, 

the  right  of  eminent  domain  against  Sees.  595-626. 
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States  still  has  rights  in  and  to  the  water  flowing  over  the  public 
domain  as  a  riparian  proprietor,^  and  has  the  power  authorized  to 
maintain  the  navigability  of  the  navigable  waters  of  the  United 
States.3  That  as  such  proprietor,  where  the  particular  circum- 
stances required,  the  Government  has  the  right  to  reserve  from  all 
appropriation  such  waters  for  its  own  use  and  for  particular  pur- 
poses, su6h  as  the  preservation  of  the  navigable  capacity  of  the 
rivers,^  or  the  use  upon  Indian  reservations.^  The  National  Recla- 
mation Act,  in  Section  8,  provides :  ' '  That  nothing  in  this  Act  shall 
be  construed  as  affecting  or  intended  to  affect  or  to  in  any  way  inter- 
fere with  the  laws  of  any  State  or  Territory  relating  to  the  con- 
trol, appropriation,  use,  or  distribution  of  water  used  in  irrigation, 
or  any  vested  right  acquired  thereunder,  and  the  Secretary  of  the 
Interior,  in  carrying  out  the  provisions  of  this  Act,  shall  proceed 
in  conformity  with  such  laws."  ^  And,  in  practice,  the  Secretary 
of  the  Interior  proceeds  under  the  laws  of  the  respective  States 
where  the  project  is  being  constructed  for  the  acquisition  of  the 
water  rights. 

But  where  the  Government  is  the  sole  owner  of  both  the  lands 
and  the  waters,  as  where  it  is  the  sole  riparian  proprietor,  and  no 
vested  rights  have  accrued  in  and  to  the  waters,  as  is  the  case  on 
some  of  the  larger  rivers,  as  was  said  in  a  recent  case  decided  by  the 
United  States :  '^  "Has  not  the  United  States,  as  a  land  owner,  the 
same  rights  within  the  State  that  any  other  land  owner  has  ? ' '  We 
think  it  has,  and  as  the  sole  riparian  proprietor  upon  some  of  the 
streams,  where  it  can  be  done  without  interfering  with  vested  rights, 
not  only  this,  but  it  has  the  right  imder  its  power  to  make  reserva- 
tions 8  to  reserve  such  waters  from  all  appropriation  under  State 
laws,  and  in  the  face  of  the  dedication  by  a  State  of  all  the  waters 
flowing  within  its  boundaries  to  the  State  or  to  the  public.^  As  was 
said  by  the  Supreme  Court  of  the  United  States:  "The  power  of 
the  Government  to  reserve  the  waters  and  exempt  them  from  appro- 

2  For  the  United  States  aji  a  ripa-  e  For  full  text  of  Act,  see  Sec. 
riau  proprietor,  see  Sec.  480.  1244. 

3  See  Chap.  16,  Sees.  341-357.  t  Burley  v.  Umted  States,  179  Fed. 
i  See  Sees.  354-357,  388.  Eep.  1,  102  C.  0.  A.  429;  affirming  Id., 
For  power  of  Government  to  make      172  Fed.  Eep.  615. 

reseryations,  see  Sees.  411,  414.  «  See  sections  cited  supra. 

6  See  Sees.  667,  668.  »  For  dedication  of  water  as  against 

the  United  States,  see  Sec.  388. 
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priation  under  the  State  laws  is  not  denied,  and  cotdd  not  be."  ^° 
Again,  in  a  case  decided  in  1910,  by  the  United  States  Circuit  Court 
of  Appeals,^^  where  the  questions  under  consideration  were  the 
constitutionality  of  the  National  Reclamation  Act  and  the  rights 
of  the  United  States  to  acquire  property  for  the  purpose  of  the  Act 
by  the  exercise  of  eminent  domain,  it  was  said :  ' '  That  the  United 
States  may,  where  the  circumstances  and  conditions  require  it,  re- 
serve the  waters  of  a  river  flowingr  through  its  public  lands  for  a 
particular,  beneficial  purpose.  .  .  .  The  authority  of  the  United 
States  to  reserve  the  waters  of  its  streams  in  the  arid  region  for  a 
beneficial  purpose  has  been  recently  extended  to  the  settlement  of 
a  long-standing  controversy  between  the  United  States  and  Mexico 
respecting  the  use  of  the  waters  of  the  Rio  Grande."  ^2  in  the  lat- 
ter matter  referred  to,  the  Secretary  of  the  Interior  refused  to  grant 
rights  of  way  to  utilize  the  water  of  the'  Rio  Grande  River  where  it 
might  tend  to  embarrass  the  project  near  Engle,  New  Mexico,  and 
where  it  would  tend  to  interfere  with  the  carrying  out  of  the  treaty 
of  this  country  with  Mexico.^^ 

As  we  view  the  subject,  the  United  States  has  the  same  authority 
to  reserve  waters  flowing  over  the  public  domain  to  which  vested 
rights  have  not  attached,  for  the  purposes  of  carrying  out  the  pro- 
visions of  the  National  Reclamation  Act,  as  it  has  to  make  reserva- 
tions for  its  own  use,  for  the  use  upon  Indian  reservations,  or  to 
preserve  the  navigable  capacity  of  the  navigable  streams  of  the 
United  States. 

§  1267.  Duty  of  the  Secretary  of  the  Interior  to  construct  the 
works — Contracts. — It  is  made  the  duty  of  the  Secretary  of  the 
Interior  to  construct  all  the  reclamation  works  contemplated  by  the 

10  Winters  v.  TTnited  States,  207  TJ.  States,  161  Fed.  Eep.  829,  88  C.  C.  A. 

S.   564,   52  L.  Ed.  340,   28  Sup.   Ct.  647;   Id.,  156   Fed.   Eep.   130;    Kan- 

Eep.  207;  affirming  Id.,  143  Fed.  Eep.  sas  v.  Colorado,  206  TJ.  S.  46,  51  L. 

740,  74  C.  C.  A.  666;  Id.,  148  Fed.  Ed.  956,  27  Sup  Ct.  Eep.  655. 

Eep.  684,  78  C.  C.  A.  546.  ll  Burley  v.  United  States,  179  Fed. 

See,  also,  United  States  v.  Winans,  Eep.  1,  102  C.  C.  A.  429 ;  affirming  Id., 

198  U.  S.   371,  49  L.  Ed.   1089,  25  172  Fed.  Eep.  615. 

Sup.  Ct.  Eep.  662;   United  States  v.  12  For  the  treaty  in  question  with 

Eio  Grande  Dam  &  Irr.  Co.,  174  U.  S.  Mexico,  see  Sees.  1218-1220. 

690,  43  L.  Ed.  1136,  19  Sup.  Ct.  Eep.  13  See  Francis  W.  Bosco,  39  Land 

770;  Conrad  InveBtment  Co.  v.  United  Dec.  104. 
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Act.  Section  4  of  the  Act  provides  that,  upon  determination  by  the 
Secretary  of  the  Interior  that  any  irrigation  project  is  practicable, 
he  may  cause  to  be  let  contracts  for  the  construction  of  the  same 
in  such  portions  or  sections  as  it  may  be  practicable  to  construct  and 
complete  as  parts  of  the  whole  project,  providing  the  necessary 
funds  for  such  portions  or  sections  are  available  in  the  reclamation 
fund.i  Under  this  authority  the  Secretary  may,  in  his  discretion, 
enter  into  contracts  for  the  construction  of  the  works  or  construct 
such  works  by  labor  employed  and  operated  under  the  superintend- 
ence and  direction  of  Government  officials.^  The  primary  power 
thus  conferred  by  the  Act  upon  the  Secretary  of  the  Interior  is  to 
construct  irrigation  works  for  the  storage  and  development  of  waters 
when  in  his  judgment  the  cost  of  the  works,  considered  in  reference 
to  the  quantity  and  character  of  the  lands  that  may  be  irrigated 
therefrom,  will  justify  their  construction.  The  cost  of  construction 
is  therefore  a  controlling  factor  in  determining  whether  a  contem- 
plated irrigation  project  is  practicable.  There  is  no  limitation  im- 
posed by  the  Act  upon  the  Secretary  in  reference  to  how  the  works 
shall  be  constructed.  Therefore,  he  may  employ  such  means  in  the 
construction  of  the  works  as  in  his  judgment  will  be  most  feasible. 

It  is  held  by  the  Federal  Court  in  a  case  decided  in  Idaho  ^  that 
in  the  construction  of  works  for  the  irrigation  of  arid  lands  under 
the  Reclamation  Act  the  United  States  is  not  exercising  govern- 
mental functions,  or  even  a  strictly  public  function,  but  is  promot- 
ing its  proprietary  interests,  and  such  advantage  as  arises  therefrom 
to  the  public  at  large  is  material  and  not  governmental. 

Section  4  of  the  Act  provides :  ' '  That  in  all  construction  work 
eight  hours  shall  constitute  a  day's  work."  To  the  engineer  in 
charge,  subject  to  review  by  his  superiors,  is  intrusted  the  discre- 
tion in  determining  upon  the  existence  of  an  extraordinary  emer- 
gency requiring  work  in  excess  of  eight  hours.  Extraordinary 
emergency  is  not  defined  in  the  Act,  but  depends  wholly  upon  the 
facts  of  each  particular  case.  However,  the  following  has  been 
given  as  a  definition :  "An  extraordinary  emergency  is  the  sudden, 
unexpected  happening  of  something  not  of  the  usual,  customary,  or 

1  Tor  full  text  of  section,  see  Sec.  8  Twin  Falls  Canal  Co.  v.  Foote, 
1244.                                                              192  Fed.  Rep.  583. 

2  Opinion  Atty.  Gen.,  34  Land  Deo. 
567. 
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regular  kind,  demanding  prompt  action  to  avert  imminent  danger 
of  life,  limb,  health,  or  property;  the  possibility  of  either  is  not 
enough.  The  peril  must  be  sudden,  unusual,  imminent,  and  actual 
in  order  to  constitute  an  extraordinary  emergency. ' '  * 

In  the  case  of  contracts,  the  power  of  the  Secretary  of  the  In- 
terior to  extend  a  contract  is  limited  to  causes  which  were  beyond 
the  control  of  the  contractor,  such  as  the  acts  of  Providence,  for- 
tuitous events,  or  the  like,  within  tjjje  meaning  of  the  contract.^  In 
computing  50  per  cent  of  a  contract  for  the  construction  upon  which 
a  deduction  or  "holdback"  of  20  per  cent  is  retained,  the  whole 
amount  of  work  under  the  contract  must  be  considered,  and  not 
merely  the  estimated  amount.^  Where  a  contract  provides  for  a 
penalty  of  a  certain  amount  per  day  occupied  in  excess  of  the  time 
set  for  the  completion  of  the  contract,  the  word  "occupied"  used 
in  this  connection  is  construed  to  mean  that  the  duration  of  a 
delay  shall  be  computed  upon  a  basis  of  the  actual  working  days, 
exclusive  of  holidays  and  Sundays.  An  executive  of&cer  has  no 
authority  to  waive  the  provisions  of  a  contract  relating  to  deduc- 
tions for  delays,  though  the  Government  has  suffered  no  loss  by  the 
delay.  Neither  should  any  statement  be  given  by  any  official  to  a 
surety  tending  to  indicate  that  there  might  be  no  liability,  or  the 
extent  of  the  liability,  if  any,  until  the  work  has  been  completed  and 
the  liability  of  the  principal,  if  any,  has  been  ascertained.'^ 

Where  the  works  are  constructed  by  contract,  the  contracts  are  so 
drawn  that,  in  case  of  the  suspension  of  the  contract  on  account  of 
a  defaulting  contractor,  the  Government  has  the  right,  as  provided 
therein,  to  take  possession  of  all  materials  belonging  to  the  con- 
tractor delivered  on  the  ground.  In  other  words,  under  such  cir- 
cumstances, the  contract  proAddes  that  the  Government  shall  act  in 
the  place  and  stead  of  the  contractor,  using  his  plant,  materials,  and 
appliances,  as  far  as  possible,  for  the  completion  of  the  work. 
There  is  no  provision  made  in  such  contracts  requiring  the  Govern- 
ment to  purchase  or  pay  for  the  materials  thus  taken.  There  is  no 
purchase.    They  are  used  by  the  Government  on  the  contractor's 

4  6th  Annual  Bept.  Beelamation  6  Decision  of  the  Comptroller,  6th 
Service,  p.  6.                                                Annual    Bept.    Beelamation    Service, 

5  Decision  of  the  Comptroller,   6th      p.  5. 

Annual    Bept.    Beelamation    Service,  7  6th     Annual    Bept.     Beclamatioa 

P-  6«  Service,  p.  6. 
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account,  and  there  exists  no  relationship  or  obligation  as  between 
the  Government  and  the  unpaid  material-men  who  furnished  them. 
The  title  to  such  materials  wiU  legally  be  presumed  to  have  passed 
to  the  contractor,  as  in  the  case  of  any  other  personality  in  ordinary 
cases,  upon  delivery.  Of  the  materials,  etc.,  thus  taken  possession 
of  by  the  Government,  due  arid  accurate  account  will  be  kept,  in 
order  that  in  final  settlement  of  the  contractor's  account  his  proper 
credits  may  be  definitely  ascertained.  So,  too,  should  accurate  ac- 
count be  kept  of  the  cost  of  the  work,  including  the  purchase  of 
other  materials,  that  the  excess  cost  of  the  work,  if  any,  above  the 
contract  price  may  be  determined  and  due  payment  thereof  de- 
manded of  the  sureties.  The  principle  above  stated  applies  equally 
to  materials  which  have  been  built  into  the  work,  but  which  were 
not  paid  for  by  the  contractor.^ 

§  1268.  Title  and  management  of  reclamation  works. — Section  6 
of  the  Eeclamation  Act  provides  that  the  title  to  and  the  manage- 
ment and  operation  of  the  reservoirs  necessary  for  their  protection 
and  operation  shall  remain  in  the  Government  until  otherwise  pro- 
vided by  Congress.^ 

The  regulations  of  the  Secretary  of  the  Interior  also  provide  that 
the  control  of  the  operation  of  all  sublaterals  constructed  or  ac- 
quired under  the  Act  is  retained  by  the  Secretary  of  the  Interior  to 
such  extent  as  may  be  necessary  or  reasonable  to  assure  to  the  water 
users  served  therefrom  the  full  use  of  the  water  to  which  they  are 
entitled.2 

§  1269.  The  reclamation  fund— The  use  of  .—The  Secretary  of 
the  Interior  is  authorized  to  use  the  reclamation  fund  provided  for 
by  the  Act  for  the  purpose  of  locating  and  constructing  all  irriga- 
tion works,  1  for  the  operation  and  maintenance  of  aU  reservoirs  and 
works  construeted,2  also  for  the  purpose  of  acquiring  any  rights 
or  property  necessary  for  the  operation  of  any  reclamation  project.^ 
But  outside  of  the  purposes  directly  authorized  by  the  Act,  the 

8  Decision  of  the  Comptroller  of  the  2  Eegulations,   37   Land  Dec.   468 ; 

Treasury,  5th  Annual  Eept.  Eeclama-      38  Land  Dec.  636,  See.  43. 
tion  Service,  p.  28.  i  See   Section   2    of   the   Act,   Sec. 

1  For  the  text  of  the  Act,  see  See.      1244. 
1244,  2  See  Section  6  of  the  Act. 

sSee  Section  7  of  the  Act. 
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Secretary  has  no  authority  to  use  any  portion  of  the  reclamation 
fund.  Therefore,  the  reclamation  fund  can  not  be  used  for  drilling 
artesian  wells  for  exploration.  Such  wells  may  be  paid  for  from 
the  reclamation  fund  only  in  cases  when  there  is  sufficient  knowl- 
edge in  advance  to  make  it  probable  that  water  will  be  obtained  from 
them  in  sufiScient  quantities  for  the  irrigation  of  lands,  with  the 
probability  that  the  cost  will  be  returned  to  the  reclamation  fund.* 
However,  it  is  held  by  the  Attorney-General  that  the  drilling  of 
wells  in  the  vicinity  of  an  irrigation  project  for  the  purpose  of 
determining  whether  underground  water  exists  that  may  be  avail- 
able in  connection  with  the  project  comes  within  the  power  con- 
ferred by  the  second  section  of  the  Act,  "to  make  examinations  and 
surveys     .     .     .    for  the  development  of  waters. ' '  ^ 

The  payment  for  the  construction  of  the  reclamation  works  is 
directly  authorized  by  the  Act  from  the  reclamation  fund,  and  that, 
too,  whether  the  works  are  constructed  by  contract  or  under  the 
superintendence  and  direction  of  Government  officials,  who  perform 
their  duties  under  the  direction  of  the  Secretary  of  the  Interior.  ^ 

Transportation  may  be  furnished  laborers  from  the  place  of  enter- 
ing into  contracts  for  service  to  the  place  where  the  services  are  to 
be  rendered  as  a  part  of  the  consideration  for  such  services. ''^  Where 
an  irrigation  system  already  constructed  and  in  operation  may  be 
utilized  in  connection  with  a  greater  system  to  be  constructed  by 
the  Government,  its  purchase  for  such  purpose  comes  within  the 
purview  of  the  Reclamation  Aet.^  The  purchase  of  lands  neces- 
sary for  the  construction  and  operation  of  the  works  may  be  made 
from  the  reclamation  fund;  but  the  fund  can  be  used  only  for  the 
purchase  of  lands  necessary  within  the  territorial  limits  of  the 
United  States.^  The  rights  of  the  entryman  as  to  the  measure  of 
compensation  and  the  character  of  the  action  that  may  be  taken  by 
the  Government  in  acquiring  or  appropriating  the  land  embraced  in 
his  entry  for  use  in  the  construction  and  operation  of  the  irrigation 
works  under  the  Act  must  be  determined  by  the  status  of  the  entry 

4  Instructions,  32  Land  Deo.  278.  8  CaUfomia  Dev.  Co.,  33  Land  Dec. 

s  Opinion  Atty.  Gen.,  34  Land  Dec.  391 ;    Opinion    Atty.    Gen.,    34   Land 

533.  Dee.  351. 

e  Opinion  Atty.  Gen.,  34  Land  Deo.  9  California  Dev.  Co.,  33  Land  Dec. 

567.  391. 

7  6th     Annual     Sept.    Eeclamation 
Service,  p.  7. 
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at  the  time  of  the  withdrawal  of  the  lands  for  such  purposes.  And 
where  the  entryman  at  the  time  of  the  withdrawal  had  earned  title 
to  the  land  by  fuU  compliance  with  the  law,  he  is  entitled  to  com- 
pensation for  the  land  and  the  improvements  thereon  as  fully  as  if 
the  legal  title  had  passed  to  him,  but  no  evidence  of  title,-  either 
equitable  or  legal,  will  be  issued.^"  The  expenses  of  procuring  ab- 
stracts of  title  to  lands  or  rights  are  properly  payable  from  the 
reclamation  fund,  provided  the  lands  or  rights  are  to  be  purchased 
and  not  condemned.  ^^  No  abstracts  are  required  where  the  land 
is  donated  to  the  Government,  but  in  lieu  thereof  a  certificate  of 
the  engineer  that  the  tax  records  have  been  examined  and  indicate 
that  the  grantors  are  the  owners,  and  that  the  said  parties  are  the 
reputed  owners,  and  that  the  land  is  not  in  the  possession  of  one 
claiming  adversely  to  the  grantors.  The  abstracts  should  be  pre- 
pared by  a  bonded  abstractor,  abstract  company,  or  public  ofBcer, 
bonded  or  otherwise,  whose  duty  it  is  to  furnish  such  information. 
Abstracts  should  be  examined  by  local  counsel  familiar  with  the 
local  law  applicable  to  title  of  real  estate,  corporations,  and  water 
rights,  and  preferably  by  the  local  United  States  attorney.^^ 
The  payment  of  a  sum  of  money  for  an  option  for  a  right 
of  way,  water  right,  or  land  needed  for  the  reclamation  work  is  not 
a  proper  expenditure  from  the  reclamation  fund.^^  The  private 
lands  necessary  for  the  construction  of  reclamation  works  must  be 
purchased  outright  or  condemned.  The  Secretary  has  no  authority 
to  permit  the  owner  of  lands  that  are  needed  for  a  reservoir  to  be 
constructed  under  the  terms  of  the  Reclamation  Act  to  select  other 
lands  of  the  same  area  within  the  district  that  may  be  made  sus- 
ceptible of  irrigation  from  the  proposed  reservoir  in  exchange  for 
the  lands  needed  for  reservoir  purposes.^*  There  is  no  law  which 
prevents  the  United  States  from  purchasing  property  encumbered 
with  liens.  1^  It  is  within  the  power  of  the  Secretary  of  the  In- 
terior to  make  a  purchase  under  such  conditions  and  to  exact  an 
indemnifying  bond  to  protect  against  defects  of  title,  and  in  order 
to  secure  immediate  possession  of  the  property.^^ 

10  Agnes  C.  Pieper,  35  Land  Deo.  18  4th   Annual   Bept.     Beclamation 
459.  Service,  p.  29. 

11  4th  Annual   Bept.  of  the  Eeela-  i*  Opinion  Atty.  Gen.,  32  Land  Dee. 
mation  Service,  p.  28.  459. 

12  6th   Bept.   Beclamation   Service,  is  10  Opinion  Atty.  Gen.  353. 
p.  g.  16  12  Compt.  Bepts.  691. 
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The  necessary  printing  of  specifications  for  the  Eeclamation 
Service  as  soon  as  they  are  received,  at  the  lowest  possible  price  for 
prompt  delivery,  may  be  paid  for  out  of  the  fund;  as  is  also  the 
other  necessary  printing  by  thie  engineers  in  the  field.^''^  Settlers 
upon  lands  within  the  limits  of  a  withdrawal  made  under  the  terms 
of  the  Eeclamation  Act  can  not  be  compensated  for  their  improve- 
ments when  the  lands  are  taken  for  construction  purposes  unless 
they  have  acquired  a  right  as  qualified  settlers  under  the  pubUe  land 
laws  at  the  date  of  withdrawal.  ^^  But  where  settlers  have  fully 
complied  with  the  law  and  have  made  a  bona  fide  settlement  and 
cultivated  and  improved  their  lands,  they  are  entitled  to  compen- 
sation for  their  improvements,  although  they  have  not  placed  their 
claim  of  record  because  of  the  unsurveyed  condition  of  the  land.i9 

§  1270.  Disposition  of  property  not  needed  for  a  time  — 
Leases. — It  often  occurs  that  after  property  has  been  once  acquired 
by  the  Government,  or  has  been  withdrawn  from  public  entry  for 
the  purposes  of  the  Eeclamation  Act,  that  a  considerable  period  of 
time  elapses  before  it  is  actually  used  by  the  Government  for  the 
purpose  for  which  it  was  acquired  or  withdrawn.  It  is  the  general 
rule  that  where  land  has  been  once  acquired  or  withdrawn  from 
public  entry  for  a  particular  purpose,  in  the  absence  of  any  express 
prohibition  as  to  the  particular  property,  the  head  of  the  Executive 
Department  in  whose  care  and  custody  public  property  is  placed  to 
be  used  for  a  particular  purpose  may,  until  the  property  is  needed 
for  the  purpose  indicated,  exercise  his  judgment  and  discretion  as 
to  its  proper  care  and  disposition,  and  any  use  of  it  not  incom- 
patible with  the  purpose  intended  is  not  a  diversion  to  other  uses 
and  neither  a  violation  of  law  nor  an  abuse  of  the  supervisory  au- 
thority and  discretion  reposed  in  him.i  However,  upon  the  other 
hand,  where  the  lands  are  not  taken  out  of  the  category  of  public 
lands,  the  Secretary  of  the  Interior  has  no  authority  under  his  gen- 
eral power  of  supervision  and  control  of  the  public  domain  to  lease 

17  4th  AimTial  Eept.  Beclamation  However,  there  is  no  authority  for 
Service,  p.  29.  the  pnrehase  of  a  claim  of  one  who  has 

18  4th  Annual  Bept.  Beclamation  settled  upon  the  lands  of  another,  or 
Service,  p.  28.  of  his  improvements.     George  Ander- 

19  5th    Annual  Bept.    Beclamation      son,  34  Land  Dec.  478. 
Service,  p.  25.  l  Opinion  Atty.  Gen.  549. 
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any  part  of  it,  unless  authorized  to  do  so  by  an  Act  of  Congress.^ 
But  under  the  provisions  of  the  Eeclamation  Act,  providing  for  the 
construction  and  maintenance  of  irrigation  works,  the  Secretary  of 
the  Interior  is  authorized  to  withdraw  from  public  entry  lands 
required  for  such  works  contemplated  by  the  Act.  The  lands  are 
thus  withdrawn  for  a  particular  purpose,  and  for  the  time  being 
are  segregated  from  the  public  lands.  lit  is  heretofore  held  that  the 
Secretary  of  the  Interior  may  establish  rules  regulating  the  use  of 
the  withdrawn  lands  while  not  needed  for  the  purpose  for  which 
they  are  reserved,  and  may  lease  them  for  grazing  and  limit  the 
number  of  animals  to  be  grazed  thereon,  the  revenue  derived  from 
the  leases  going  into  the  reclamation  fund  provided  for  by  the  Act.3 
The  same  rule  as  above  stated  also  applies  to  water  rights.  Dur- 
ing the  construction  of  a  Government  project  the  renting  of  the 
temporary  use  of  the  water  rights  and  canals  of  an  irrigation  system 
purchased  by  the  Government  for  conveying  water  to  lands  that 
would  otherwise  be  allowed  to  go  to  waste  is  not  incompatible  with 
the  purposes  of  the  Act,  but  is  directly  in  pursuance  of  the  object 
for  which  the  property  was  acquired.^ 

§  1271.    Entries  allowed  only  under  the  homestead  law. — Sec- 
^  tion  3  of  the  Reclamation  Act  ^  provides  for  the  withdrawal  of  lands 

2  Clyde  V.  CummingB,  35  Utah  461,  All  leases  should  state  the  purpose 

101  Pac.  Eep.  106 ;  Opinion  Atty.  Gen.,  for   which    the    lands   were   acquired, 

34  Land  Dec.  549.  and  that  such  purpose  will  not  in  any 

8  Clyde  V.  Cummings,  35  Utah  461,  manner  be  interfered  with  or  be  de- 

101  Pae.  Eep.  106.  layed  by  the  lease.     They  should  spe- 

The  Secretary  of  the  Interior  has  cifically  provide  for  the  immediate  or 
authority  to  make  temporary  leases  of  speedy  termination  of  a  lease  in  event 
lands  reserved  or  acquired  by  pur-  it  is  desired  to  utilize  the  land  or  any 
chase  for  use  in  connection  with  an  part  thereof  for  reclamation  works, 
irrigation  project  contemplated  under  or  in  event  that  the  work  of  reclama- 
the  provisions  of  the  Reclamation  Act,  tion  is  found  to  be  hindered  or  de- 
where  use  under  the  proposed  lease  layed  by  reason  thereof.  They  should 
will  not  interfere  with  the  use  and  be  limited  to  one  year,  but  may  con- 
control  of  the  lands  when  needed  for  tain  provisions  for  renewal  for  the 
the  purposes  contemplated  by  the,  res-  succeeding  year  in  event  the  lands 
ervation  or  purchase.  Opinion  Atty.  would  not  be  needed  for  reclamation 
(Jen.,  34  Land  Dec.  480.  purposes.    Instructions,  Feb.  28,  1911, 

4  5th     Annual    Rept.     Eeclamation  39  Land  Dec.  525. 

Service,   p.   8 ;    Alhambra   Brick  and  1  'Fox  full  text,  see  See.  1244, 
TUe  Co.,  40  Land  Dec.  573. 
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from  all  disposition  other  than  that  provided  for  by  the  Act,  and 
under  the  section  lands  withdrawn  are  subject  to  entry  under  the 
provisions  of  the  homestead  law  only,  as  far  as  the  right  to  make 
entries  thereof  are  concerned.^  Therefore,  the  homestead  law  must 
in  all  cases  be  complied  with,  both  as  to  the  original  rights  granted 
thereunder  and  also  subject  to  all  provisions,  limitations,  charges, 
terms,  and  conditions  of  the  original  Reclamation  Act  and  its 
amendments  relating  to  homestead*entries.  The  Act  relating  to  the 
making  of  homestead  entries  within  reclamation  projects  has  been 
amended  in  a  number  of  instances  in  matters  of  minor  importance. 

The  Act  of  April  28,  1904,  to  amend  the  homestead  laws  as  to 
certain  unappropriated  and  unreserved  lands  in  Nebraska,  and  to 
extend  the  homestead  entries  on  arid  lands  in  said  State  to  640 
acres,3  in  the  proviso  to  Section  1,  it  is  "Provided,  that  there  shall 
be  excluded  from  the  provisions  of  this  Act  such  lands  within  the 
territory  herein  described  as  in  the  opinion  of  the  Secretary  of  the 
Interior  it  may  be  reasonably  practicable  to  irrigate  under  the  Na- 
tional law,  or  by  private  enterprise;  and  the  Secretary  shall,  prior 
to  the  date  above  mentioned,  designate  and  exclude  from  entry 
under  this  Act  the  lands,  particularly  along  the  North  Platte  River, 
which  in  his  opinion  it  may  be  possible  to  irrigate  as  aforesaid,  and 
shall  thereafter,  from  time  to  time,  open  to  entry  under  this  Act 
any  of  the  lands  so  excluded,  which,  upon  further  investigation,  he 
may  conclude  not  to  be  practically  irrigated  in  the  manner  afore- 
said." 

By  the  Act  of  June  22,  1910,  entitled,  "An  Act  to  provide  for 
agricultural  entries  on  coal  lands, "  *  it  was  provided  that  from  and 
after  the  passage  of  the  Act  unreserved  public  lands  of  the  United 
States,  exclusive  of  Alaska,  which  have  been  withdrawn  or  classi- 
fied as  coal  lands,  or  are  valuable  for  coal,  shall  be  subject  to  appro- 
priate entry  under  the  homestead  laws  by  actual  settlers  only,^ 
xmder  the  desert-land  law,®  to  selections  under  the  Carey  Act,^  and 

2  Regulations,  38  Land  Deo.  627,  6  For  the  homestead  laws,  see  Sees. 
Sec.  1.  434,  435. 

3  10  Fed.  Stat.  Ann.,  1906,  p.  360,  6  For  the  desert  land  law,  see  Sees. 
Sec.  1;  33  Stat.  L.  547,  Sec.  1.  1287-1311. 

4  PubUc,  No.  227;  36  Stat.  L.  583.  7  For  the  Carej  Act,  see  Sees.  1312- 
For  the  full  text  of  Act,  see  coal     1336. 

lands,  Sec.  443. 
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to  withdrawal  under  the  Reclamation  Act,8  whenever,  suclieiStfy, 
selection,  or  withdrawal  shall  be  made  with  the  object  olIoBtaining 
or  passing  title,  with  a  reservation  to  the  United  States  of  the  coal 
in  such  lands  and  of  the  right  to  prospect  for,  mine,  and  remove 
the  same. 

§  1272.  Opening  of  land  to  entry— Entries  to  be  made  under 
the  homestead  law. — "When  a  National  reclamation  project  is  suffi- 
ciently completed  so  the  entries  to  the  land  thereunder  may  be  made, 
the  Secretary  of  the  Interior  is  required  by  the  Act  i  to  give  public 
notice  of  this  fact,  also  of  the  lands  irrigable  under  such  project, 
and  the  limit  of  area  per  entry,  the  charges  which  shall  be  made  per 
acre  for  the  water  for  such  entries,  and  the  lands  in  private  owner- 
ship which  may  be  irrigated  by  the  waters  of  the  said  project,  the 
number  of  annual  installments,  not  exceeding  ten,  in  which  such 
charges  shall  be  paid,  and  the  time  when  such  payments  shall  com- 
mence. The  entries  of  such  lands  are  made  practically  in  the  same 
manner  as  the  usual  homestead  entries,  but  they  are  subject  to  all 
the  provisions,  limitations,  charges,  terms,  and  conditions  of  the 
Reclamation  Aet.^  Therefore,  in  so  far  as  those  limitations  and 
conditions  impose  additional  burdens  or  are  inconsistent  with  the 
general  homestead  law,  they  operate  as  a  modification  or  repeal 
thereof.^ 

When  an  application  for  entry  is  allowed  under  the  Reclamation 
Act,  the  registers  and  receivers  are  required  to  indorse  across  the 
face  of  each  homestead  application  the  following:  "This  entry 
allowed  subject  to  the  provisions  of  the  Act  of  June  17,  1902  (32 
Stat.,  L.  388),"  and  must  advise  each  entryman  of  the  provisions 
of  the  Act  by  furnishing  him  with  a  copy  of  the  current  circular 

s  For  the  Reclamation  Act,  see  See.  Land  Dee.   66.     But  see  amendatory 

1244.  Act  of  June  27,  1906,  See.  1252. 

1  See  Section  4  of  the  original  Act,  8  Charles  O.  Hanna,  36  Land  Dec. 
Sec.  1244.  449,  where  it  was  held  that  an  entry 

2  Kegulations,  38  Land  Dec.  627,  of  lands  subject  to  the  provisions  of 
629,  See.  7.  the  Eeclamation  Act  will  not  be  al- 

The  public  lands  lying  within  the  lowed  as  additional  to  a  prior  entry 

irrigable  area  of  a  reclamation  project  subject  only  to  the  provisions  of  the 

can   be   disposed   of   only   under   the  general  homestead  law. 

homestead  law  and  in  conformity  with  See,    also,    Frederick    C.    Long,  36 

the  legal  subdivisions  defined  by  the  Land  Dec.  332. 
public  land  surveys.     Instructions,  34 
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containing  the  various  Acts  of  Congress  and  the  regulations  apper- 
taining to  the  subject.* 

These  entries  are  not  subject  to  the  commutation  provisions  of  the 
homestead  law.^  All  applications  to  make  selections,  locations,  or 
entries  of  any  other  kind  than  under  the  homestead  law  will  be 
rejected,  regardless  of  whether  they  were  presented  before  or  after 
the  date  that  the  lands  were  withdrawn  by  the  Secretary  for  the 
purposes  of  the  Act.^ 

Additional  entries  may  be  made  under  certain  circumstances. 
But  a  person  who  has  entered  and  proved  up  on  a  farm  unit  within 
a  reclamation  project  can  not  make  an  additional  entry  of  public 
lands  outside  of  the  project,  nor  can  a  person  make  entry  for  a  unit 
of  less  than  160  acres  within  a  project  after  proving  up  on  the  same 
or  make  an  additional  entry  within  the  same  project,  nor  under 
another  project.  One  who  has  made  an  entry  upon  the  public  do- 
main for  less  than  160  acres  is  disqualified  from  making  an  ad- 
ditional entry  of  a  farm  unit  within  a  reclamation  project,  which 
farm  unit  is  equivalent  to  a  homestead  entry  of  160  acres  outside 
of  the  reclamation  project.  Where,  however,  the  first  or  original 
homestead  entry  was  made  subject  to  the  restrictions  and  conditions 
of  the  Eeclamation  Act,  any  entry  additional  thereto  would  be  like- 
wise subject  to  the  same  restrictions  and -conditions,  and  in  such 
cases  additional  entries  may  be  allowed  within  reclamation  projects 
under  Acts  authorizing  additional  entries,  except  where  farm  units 
have  been  established  prior  to  the  filing  of  the  applications.  Both 
entries  so  allowed  are  subject  to  the  same  adjustment  to  one  farm 
unit  as  if  the  entire  tract  had  been  included  in  the  first  entry.^ 

§  1273.  Contests — Cancellation  of  entries. — No  contests  are  al- 
lowed by  the  Land  Department  against  any  entry  included  within 
the  area  of  any  "first-form  withdrawal,"  or  where  the  land  with- 
drawn is  needed  in  the  construction  and  maintenance  of  irrigation 
works ;  ^  and  in  all  cases  where  a  contest  has  been  allowed  prior  to 

4  Eegulationa,    38   Land   Dee.    628,  58;   Arcliie  M.  Willis,  38  Land  Dec. 

Sec.  2.  58;  Regulations,  38  Land  Deo.  631. 

B  Begulations,   38   Land   Deo.    628,  i  For  "first  and  second  form"  of 

Sec.  3.  withdrawals,  see  Sec.  1262. 

6  38  Land  Dee.  629,  See.  7.  The  above  rule,  however,  has  no  ap- 

7  Henry  N.  WiUiamson,  38  Land  plication  to  a  protest  by  one  claim- 
Dec.  233;  Instructions,  38  Land  Dec.  ing  under  a  placer  location  against  a 
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such  withdrawal  the  withdrawal,  if  made  before  the  termination 
of  the  contest  or  before  entry  by  the  successful  contestant,  will,  ipso 
facto,  terminate  aU  right  that  was  acquired  by  reason  of  such  con- 
test. Upon  the  other  hand,  any  land  embraced  within  the  area  of  a 
"second-form  withdrawal"  may  be  contested  after  farm  units  have 
been  established  covering  such  entry,  and  public  notice  has  been 
issued  in  connection  with  the  same,  fixing  the  water  charges  and  the 
date  when  water  can  be  applied,  and  if  at  the  date  of  entry  by  the 
successful  contestant  the  lands  have  not  been  released  from  with- 
drawal under  the  provisions  of  the  Keclamation  Act,  his  entry  will 
be  subject  to  the  limitation  charges  and  conditions  imposed  by  that 
Act.2 

The  cancellation  of  entries  made  under  the  Act  may  be  made  for 
the  following  causes:  First,  all  persons  must,  in  addition  to  pay- 
ing the  water  right  charges,  reclaim  at  least  one-half  of  the  total 
irrigable  area  of  their  entries  as  finally  adjusted  for  agricultural 
purposes,  and  reside  upon,  cultivate,  and  improve  the  lands  em- 
braced in  their  entries  for  not  less  than  a  period  required  by  the 
homestead  law.  Any  failure  to  comply  with  the  law  in  this  respect 
wiU  subject  the  entries  to  cancellation.  Second,  any  failure  to  make 
'any  two  payments  when  due  will  also  render  these  entries  subject  to 
cancellation,  and  the  money  already  paid  by  them  subject  to  for- 
feiture, whether  they  have  filed  water  right  applications  or  not.^ 
The  cancellation  of  an  entry,  whether  by  relinquishment  or  other- 
wise, carries  with  it  a  forfeiture  of  the  water  right  appurtenant  to 
such  land.  When  the  land  is  re-entered  the  water  right  that  at- 
taches to  the  land  by  force  of  the  statute  inures  to  the  second  entry- 
man,  who  obligates  himself  to  pay  the  charges  apportioned  to  such 
tract*  An  installment  due  for  the  payment  of  a  water  right  by  a 
defaulting  entryman  is  an  obligation  resting  upon  the  land  to  which 
the  first  or  subsequent  entry  is  subject,  and  which  the  Government 
can  always  enforce  by  withholding  patent  until  it  is  paid  and  by 
cancellation  of  the  entry  if  it  is  not  paid.^ 

conflicting  desert  land  entry,  no  ques-  Dee.    296,   amending  Eegulations,   38 

tion  of  preference  right  of  entry  be-  Land  Dec.  631,  Sees.  19,  20. 
ing  involved  in  such  proceeding.    New  3  Eegulations,    38   Land   Dec.    632, 

Castle  Co.  v.  Zanganella,  38  Land  Dee.  Sec.  21. 

314.  4  5th     Annual     Eept.    Eeelamation 

2  Circular  of  Oct.  15,  1910,  39  Land  Service,  p.  27. 

6  Instructions,  35  Land  Dec.  29. 
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A  successful  contestant  of  an  entry  within  a  reclamation  project 
will  be  required,  in  making  entry  in  exercise  of  his  preference  right, 
to  pay  the  building  charge  obtained  at  the  time  his  application  is 
filed,  and  is  not  entitled  to  the  rate  in  effect  when  the  former  entry 
was  made,  nor  to  credit  for  the  payments  made  by  the  former  entry- 
man.  ^ 

§  1274.  Final  proof  on  entries. — Owing  to  the  fact  that  the  Na- 
tional Eeclamation  Act  was  so  recently  enacted  that  suflcient  time 
has  not  elapsed  for  the  making  of  final  proofs  under  the  Act,  there 
are  few,  if  any,  decisions  upon  the  subject.  However,  the  Secretary 
of  the  Interior  has  promulgated  rules  and  regulations  upon  the 
subject.^ 
All  persons  who  apply  to  make  entry  of  lands  within  the  irrigable 
■  area  of  any  project  commenced  or  contemplated  under  the  Eeclama- 
tion Act  will  be  required  to  comply  fully  with  the  homestead  law 
as  to  residence,  cultivation,  and  improvement  of  the  land,  and  the 
failure  to  supply  water  from  such  works  in  time  for  use  upon  the 
land  entered  will  not  justify  a  failure  to  comply  with  the  law  and 
to  make  proof  thereof  within  the  time  required  by  the  statutes.  It 
is  true  that  under  the  recent  Act  of  June  25,  1910,  an  entryman 
may,  upon  application  and  a  showing  that  he  has  made  substantial 
improvements  upon  his  land,  and  that  water  is  not  available  for  the 
irrigation  of  the  same,  within  the  discretion  of  the  Secretary  of  the 
Interior,  obtain  leave  of  absence  until  the  water  is  turned  into  the 
main  canals  from  which  the  land  is  to  be  irrigated.  But  this  pro- 
vision applies  to  the  residence  only,  as  in  the  proviso  to  the  Act  it 
is  provided  "that  the  period  of  actual  absence  under  the  Act  shall 
not  be  deducted  from  the  full  time  of  residence  required  by  law." 
In  other  words  there  must  be  five  years  of  actual  residence  upon  the 
land.2 

To  establish  compliance  with  the  clause  of  the  Reclamation  Act 
that  requires  reclamation  of  at  least  one-half  of  the  irrigable  area 
of  an  entry,  entrymen  will  be  required  to  make  proof  by  submitting 
testimony  corroborated  by  two  witnesses,  showing  that  the  land  has 

6  Heniy  A.  Schroder,  40  Land  Dee.  2  For  the  text  of  Act  of  June  25, 

458.  1910,  Bee  See.  1256. 

1  See  Eegulations,  38  Land  Deo.  632, 
Sees.  22-40. 
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been  cleared  of  sagebrush  or  other  incumbrance  and  leveled,  that 
sufficient  laterals  have  been  constructed  to  provide  for  the  irrigation 
of  the  required  area,  that  the  land  has  been  put  in  proper  condition, 
and  has  been  watered  and  cultivated,  and  that  the  growth  of  at  least 
one  satisfactory  crop  has  been  secured  thereon. ^  But  persons  who 
have  resided  upon,  cultivated,  and  improved  their  lands  for  the 
length  of  time  prescribed  by  the  homestead  law  will  not  thereafter 
be  required  to  continue  such  residence  and  cultivation,  and  they  may 
make  final  proof  of  reclamation  at  any  time,  when  they  can  also 
make  proof  of  necessary  residence,  cultivation,  and  improvement  for 
five  years,  but  no  final  certificate  or  patent  will  issue  until  all  fees, 
commissions,  and  construction  charges,  including  operation  and 
maintenance  charges  due  at  the  time  of  payment,  have  been  paid  in 
full.4 

Soldiers  and  sailors  of  the  war  of  the  rebellion,  the  Spanish- 
American  "War,  or  the  Philippine  insurrection  and  their  widows  and 
minor  orphan  children  who  are  entitled  to  claim  credit  for  the 
period  of  the  soldier's  service  under  the  homestead  laws,  will  be  al- 
lowed to  claim  credit  in  connection  with  entries  made  under  the 
Reclamation  Act,  but  will  not  be  entitled  to  receive  final  certificate 
or  patent  until  all  the  water  rights  charges  have  been  paid  in  full 
and  the  requirements  as  to  reclamation  have  been  met.^ 

The  widows  or  heirs  of  persons  who  have  made  entries  under  the 
Reclamation  Act  will  not  be  required  both  to  reside  upon  and  culti- 
vate the  lands  covered  by  the  entry  of  the  person  from  whom  they 
inherit,  but  they  must  reclaim  at  least  one-half  of  the  total  irrigable 
area  of  the  entry  for  agricultural  purposes  and  make  payment  of 
all  unpaid  charges  when  due  and  before  either  final  certificate  or 
patent  can  be  issued.  Upon  the  death  of  a  homesteader  having  an 
entry  within  an  irrigation  project,  leaving  no  widow  and  only  minor 
heirs,  his  right  may,  under  Section  2292,  Revised  Statutes  of  the 
IJnited  States,  be  sold  for  the  benefit  of  such  heirs.  ^ 

3  Regulations,  38  Land  Dec.  633,  Land  Deo.  332;  Regulations,  38  Laud. 
Sec.   28;    Instructions,   36  Land  Dec.      Dec,  Sees.  22,  23. 

256;  Circular,  38  Land  Dec.  229.  The  fact  that  a  widow,  who  under 

4  Regulations,  38  Land  Dec.  633,  Section  2291  of  the  Revised  Statutes 
gee.  25.  of  the  United  States,  succeeds  to  the 

5  Regulations,  38  Land  Dee.  633,  right  of  her  husband  in  an  uuperf  ected 
gee.  26.  homestead  entry  within  a  reclamation 

6  Heirs  of  Frederick  C.  DeLong,  36      project,  has  previously  secured  water 
145 — Kin.  on  Irr. 
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"While  entries  can  not  be  made  of  lands  which  have  been  with- 
drawn under  the  "first  form"  of  withdrawal  for  use  by  the  Govern- 
ment for  construction  purposes,'^  valid  entries  which  are  made  prior 
to  such  withdrawal  are  not  defeated  by  the  withdrawal,  except  as  to 
the  lands,  actually  needed  for  construction  purposes.*  Therefore, 
final  proof  will  be  received,  under  certain  conditions,  of  lands  en- 
tered before  a  withdrawal  was  made  under  the  first  form.  When 
the  registers  and  receivers  issue  final  proof  notices  of  any  lands 
withdrawn  under  the  first  form  of  ^thdrawal,  they  will  at  once  mail 
a  copy  of  such  notice  to  the  engineer  in  charge  of  the  reclamation 
project  in  which  the  lands  are  situated,  for  report,  and  indorse  upon 
the  back  of  such  notice  the  following:  "For  report  within  thirty 
days  by  indorsement  hereon  as  to  whether  or  not  the  within  de- 
scribed lands  or  any  of  them  are  needed  for  construction  purposes." 
When  they  are  informed  that  the  lands  described  are  needed  for 
construction  purposes,  final  proof  may  be  submitted  as  in  other 
eases,  but  the  proof  must  be  at  once  forwarded  to  the  General  Land 
Office,  without  issuance  of  final  certificate,  together  with  the  report 
received  from  the  reclamation  engineer.  If  the  report  received  is 
that  none  of  the  lands  involved  are  needed  for  construction  pur- 
poses, the  register  and  receiver  will  consider  and  act  on  the  proof 
in  the  same  manner  as  though  the  lands  had  not  been  withdrawn, 
forwarding  with  the  final  papers  the  report  of  the  reclamation  engi- 
neer, and  noting  on  the  proof  "Lands  not  needed  for  construction 
purposes."  The  regulations ■  also  provide  for  a  second  notice  to 
the  engineer  should  the  first  remain  unanswered.  Should  no  report 
be  received  under  this  second  call,  nor  the  registered  letter  be  re- 
turned unclaimed,  the  register  and  receiver  wiU  proceed  as  if  the 
report  had  been  received  that  the  lands  are  not  needed.  If,  how- 
ever, the  register'ed  letter  is  returned  unclaimed,  all  papers  will  be 
forwarded  to  the  General  Land  Office  for  instructions.  ^ 

When  an  entryman  or  the  heirs  of  any  entryman  apply  to  make 
final  proof  after  all  the  requirements  of  the  homestead  laws  as  to 

from  the  project  for  reclamation  of  7  For  first  form  of  withdrawal,  see 

land  held  by  her  in  private  ownership.  Sec.  1262. 

in  nowise  affects  her  right  to  acquire  s  Eegulations,    38   Land   Dec.    629, 

water  under  the  project  for  comple-  Sees.  6,  8. 

tion  of  such  entry  under  the  Reolama-  9  Eegulations,    38   Land   Dec   633, 

tion  Act.    Anna  M.  Wright,  40  Land  Sees.  29-33. 

Dec.  116. 
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residence  and  cultivation  have  been  complied  with,  the  proof  offered 
by  them,  if  found  by  the  register  and  receiver  to  be  regular,  in  all 
cases  where  all  the  charges  have  not  been  fully  paid,  will  be  for- 
warded to  the  General  Land  Office  without  issuance  of  final  certifi- 
cate. If  any  proof  offered  under  the  Act  be  irregular  or  insufficient 
the  register  and  receiver  will  reject  it  and  allow  the  entryman  the 
usual  right  of  appeal;  and  if  the  General  Land  Office  finds  any 
proof  to  be  fatally  defective  in  any  respect,  the  entryman  will  be 
notified  of  that  fact  and  given  an  opportunity  to  cure  the  defect 
or  to  present  acceptable  proof.?" 

The  registers  and  receivers  are  directed  to  notify,  in  writing, 
every  person  who  makes  final  proof  on  a  homestead  entry  which 
is  subject  to  the  limitations  and  conditions  of  the  Reclamation  Act, 
embracing  land  included  in  an  approved  farm-unit  plat,  where  the 
entry  does  not  conform  to  an  established  farm  unit,  and  conforma- 
tion notice  has  not  been  already  issued,  that  thirty  days  from  notice 
is  allowed  such  entryman  to  elect  the  farm  unit  he  desires  to  retain, 
in  default  of  which  the  entry  will  be  conformed  by  the  General 
Land  Office.ii 

§  1275.  Action  on  final  proof. — ^Before  acting  on  final  proof  for 
lands  entered  subject  to  the  Reclamation  Act,  in  all  cases  where  no 
public  notice  has  issued,  the  Commissioner  of  the  General  Land 
Office  wiU  refer  such  eases  to  the  Director  of  the  Reclamation  Serv- 
ice for  report  as  to  whether  acceptance  of  proof  and  issuance  of 
final  certificate  wiU  conflict  with  any  contemplated  reclamation  op- 
erations. In  such  cases  as  embrace  lands  in  a  project  where  the 
irrigation  works  will  not  be  ready  to  furnish  water  for  irrigation 
of  such  lands  within  a  reasonable  time,  the  land  in  question  will  be 
relieved  from  the  withdrawal  under  said  Act  provided  the  entryman 

10  Eegulations,  28  Land  Dee.  634,  Acts  and  the  Act  of  June  17,  1902, 
SecB.  34,  35.  have  been  made;  and  the  Department 

11  Regulations,  38  Land  Dec.  634,  is. without  authority  to  accept  or  re- 
Sec.  36.  gard  final  proof  in  such  cases  as  com- 

TJnder  the  Desert  Land  Act,  as  mod-  plete  or  to  issue  patent  thereon,  until 

ified  by  the  Act  of   June  27,   1906,  after  full  compliance  with  the  terms 

final  proof    upon    the    desert    entry  of  payment  imposed  by  the  Eeelama- 

within  a  reclamation  project  can  not  tion  Act.     W.  H.  Skinner,  39  Land 

be  held   to   be   made   and   completed  Dec.  519. 
until  the  payments  required  by  said 
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subscribes  to  the  "Water  Users'  Association  for  the  land  covered  by 
his  entry  in  such  manner  as  to  make  the  same  subject  to  a  lien  for 
the  charges  fixed  under  the  Act.^ 

Homesteaders  who  have  resided  on,  cultivated,  and  improved 
their  lands  for  the  time  required  by  the  homestead  law  and  have 
reclaimed  at  least  one-half  of  the  irrigable  area  of  their  farm  units 
as  required  by  the  Act,  and  have  submitted  proof  which  has  been 
found  satisfactory  to  the  General  Jiand  OfQce,  will  be  excused  from 
further  residence  on  their  lands,  and  a  notice  will  be  issued  to  them 
reciting  that  the  conditions  of  residence,  cultivation,  improvement, 
and  reclamation  have  been  complied  with,  and  that  final  certificate 
and  patent  will  issue  upon  payment  of  the  charges  imposed  by  the 
public  notice  issued  in  pursuance  of  Section  4  of  the  Reclamation 
Act.  In  such  cases,  upon  payment  of  the  charges  by  the  entryman, 
or  in  his  behalf,  final  certificate  and  patent  will  issue  in  due  course. 
Homesteaders  who  have  resided  on,  cultivated,  and  improved  their 
lands  for  the  time  required  by  the  homestead  laws,  and  have  sub- 
mitted proof  which  has  been  found  satisfactory  thereunder  by  the 
General  Land  Office,  but  who  are  unable  to  furnish  proof  of  recla- 
mation because  water  has  not  been  furnished  to  the  farms  or  farm 
units  established,  will  be  excused  from  further  residence  on 
their  lands,  and  will  be  given  notice  reciting  that  further  residence 
is  not  required,  but  that  final  certificate  and  patent  will  not  issue 
until  proof  of  reclamation  of  one-half  of  the  irrigable  area  of  the 
entry  as  finally  adjusted  and  payment  of  all  charges  imposed  in 
pursuance  of  Section  4  of  the  Reclamation  Act.2 

§  1276.  Water  rights — For  lands  in  private  and  corporate  own- 
ership.— Section  5  of  the  Reclamation  Act  specifically  provides  for 
the  sale  of  water  rights  from  a. Government  reclamation  project  to 
owners  of  land  other  than  those  who  have  made  entries  of  lands 
with  the  project,  under  the  provisions  of  the  Act  itself.  Therefore, 
lands  which  have  been  patented  or  which  were  entered  before  the 
reclamation  withdra-v^al  may  obtain  the  benefit  of  the  Reclamation 
Act,  but  water  right  applications  can  not  be  made  for  more  than 

1  Regulations,    38    Land   Dec.    635,  2  Eegulations,    38    Land   Deo.    635, 

Sees.  37,  38.  Sees.  39-42;  for  forms  of  notices  under 

For  water  users'  associations,  under  above,  see  Sees.  41,  42. 
the  Act,  see  Sees.  1281-1286. 
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160  acres  by  any  one  land  owrer,  and  such  land  owner  must  be  an 
actual  hona  fide  resident  on  such  land  or  occupant  thereof  residing 
in  the  neighborhood.  ^  A  land  owner  may,  however,  be  the  pur- 
chaser of  the  use  of  water  for  more  than  one  tract  in  the  prescribed 
neighborhood  at  one  time,  provided  that  the  aggregate  area  of  all 
the  tracts  involved  does  not  exceed  the  maximum  limit  established 
by  the  Secretary  of  the  Interior  nor  the  limit  of  160  acres  fixed  by 
the  Reclamation  Act;  and  a  land  owner  who  has  made  application 
for  the  use  of  water  for  160  acres  and  sold  the  same,  together  with 
the  water  right,  can  make  other  and  successive  applications  for  other 
irrigable  lands  owned  or  acquired  by  him.^  Therefore,  owners  of 
lands  acquired  under  the  provisions  of  the  Carey  Act,^  or  the  Desert 
Land  Act,*  may  purchase  such  additional  rights  to  the  use  of  water 
from  the  Government,  to  be  furnished  from  a  National  reclamation 
project,  as  may  be  necessary  to  fully  develop,  cultivate,  and  reclaim 
the  irrigable  portions  of  their  lands,  subject  to  all  the  conditions 
governing  the  right  to  the  use  of  water  under  any  particular  proj- 
ect.^ The  provision  of  Section  5  of  the  Reclamation  Act,  limiting 
the  area  for  which  the  use  of  water  may  be  sold,  does  pot  prevent 
the  recognition  of  all  vested  rights  for  a  larger  area  and  protection 
of  the  same  by  allowing  the  continued  flowing  of  the  water  covered 
by  the  right  through  the  works  constructed  by  the  Government 
under  appropriate  regulations  and  charges.^ 

1  Twenty  miles  in  a  direct  line  is  through  the  works  constructed  by  the 
the  maximum  limit  of  distance  for  Government.  Opinion  Atty.  Gen.,'  34 
which  residence  will  be  construed  as      Land  Dee.  351. 

being  in  the  neighborhood  of  the  land  See,  also,  ruUng  of  June  25,  1906, 

for  which  a  water  right  application  is      ^^^  ^"^"^1  Eept.  Eeclamation  Serv- 

made.     5th  Annual  Eept.  Eeclamation      ^  ^'  P- 

„      .  -  -  3  For  the  Carey  Act,  see  Sees.  1312- 

Semce,  p.  26.  ^^^^  ' 

2  Eegulations,  38  Land  Dec.  637,  ^  ^^^  ^^^  ^^^^^  ^^^^  ^^^^  ^^^  ^^^^ 
See.  44.  1287-1311. 

The  .provisions  of  Section  5  of  the  g^^^  ^j^^^  g^^    ^253,  this  chapter. 

Eeclaniation  Act  restricting  the  sale  5  Opinion  Atty.  Gen.,  35  Land  Dec. 

of  a  right  to   the   uSe   of  water   for  222. 

land  in  private  ownership  to  not  more  For   the   use   of   water    on    desert 

than  for  160  acres  will  not  prevent  the  lands,  see  See.  1253. 

recognition  of  a  vested  water  right  for  6  Eegulations,    38    Land   Dec.    637, 

a   larger  area  and  protection  of   the  Sec.  45;  40  Land  Dec.  139. 

same  by  allowing  the  continued  flow-  For   form   of   water   right   applica- 

age  of  the  water  covered  by  the  'ight  tions,  see  39  Land  Dec.  -532, 
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Corporations  are  also  qualified  to  acquire  a  water  right  for  lands 
owned  by  them  in  pursuance  of  the  Act,  provided  their  home  office 
is  on  or  in  the  neighborhood  of  the  land  for  which  they  seek  water 
service.  Further,  the  corporation  must  show  its  stockholders  that  as 
individuals  they  have  not  in  the  aggregate  taken  water  rights  that, 
with  that  claimed  by  the  corporation,  will  amount  to  more  than 
160  acres  or  the  maximum  limit  established  by  the  Secretary  of 
the  Interior.  This  construction  (toes  not  tend  to  defeat  the  evident 
intent  of  the  Act  to  assure  actual  small  holdings.'' 

The  requirements  as  to  reclaination  imposed  upon  lands  under 
homestead  entries  under  the  Act  are  also  imposed  upon  lands  in  pri- 
vate ownership  and  land  entered  prior  to  withdrawal,  namely,  that 
the  land  owner  will  reclaim  at  least  one-half  of  the  total  irrigable 
area  of  his  land  for  agricultural  purposes,  and  no  right  to  the  water 
will  permanently  attach  until  such  reclamation  has  been  shown.s 

Whenever  in  case  of  foreclosure  of  a  mortgage  given  to  secure  a 
loan  on  land  in  private  ownership  for  which  charges  are  payable  for 
a  water  right  under  a  reclamation  project,  the  mortgagee  buys  in 
the  land,  no  steps  will  be  taken  to  cancel  the  water  right  application 
on  account  of  failure  to  maintain  residence  upon  or  in  the  neigh- 
borhood of  the  land  until  the  expiration  of  one  year  from  the'  date 
of  the  foreclosure  sale;  provided,  that  all  charges  that  may  be  due 
or  that  may  accrue  during  such  interval  be  paid,  and  also  that  within 
such  period  of  one  year  a  water  right  application  for  such  land  be 
filed  by  a  qualified  person  who,  upon  submitting  satisfactory  evi- 
dence of  transfer  of  title,  shall  be  entitled  to  credit  equal  to  all  pay- 
ments theretofore  made  on  account  of  the  water  right  charges  for 
said  land.® 

§  1277.  Water  rights— Applications  for  same.— Upon  the  issu- 
ance of  the  public  notice  authorized  by  the  Secretary  of  the  In- 

Por  form  of  water  right  certificateB,  accurately  upon  the  proper  form  the 

see  39  Land  Dec.  197.  nature  of  his  interest  in  the  land.    If 

7  Williston  Land  Co.,  37  Land  Dec.  this  interest  is  such  that  it  wiU  ripen 
428;  Eegulations,  38  Land  Dec.  637,  into  a  perfect  title,  at  or  before  the 
Sees.  46,  47.  time  when  the  last  annual  installment 

8  Regulations,  37  Land  Dec.  468 ;  38  of  the  water  right  is  due,  the  appli- 
Land  Deo.  638,  Sec.  48.  cation   should  be   received.     Circular, 

The  applicant  for  a  water  right  on     34  Land  Dec.  544. 
land  in  private  ownership  must  state         8  Instructions,  38  Land  Dee.  480. 
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terior  that  the  Government  is  ready  to  receive  applications  for  water 
rights  under  a  particidar  reclamation  project  in  order  for  an  entry- 
man  or  private  owner  of  lands  to  secure  a  water  right,  he  must  first 
file  a  formal  application  for  the  same  on  one  of  the  forms  furnished 
by  the  Land  Department.  These  forms  vary  according  to  the  con- 
ditions of  the  case,  and  depend  upon  the  fact  as  to  whether  the  ap- 
plicant is  a  homesteader  who  has  made  an  entry  of  land  under  the 
project;  a  homesteader  who  is  an  assignee  of  credits  paid  by  a  prior 
entryman  of  the  same  lands;  a  private  owner  of  lands  embraced 
within  a  project;  a  private  owner  of  such  lands  who  is  an  assignee 
of  credits  paid  by  a  prior  owner  of  the  same  lands;  or  whether  he 
is  an  Indian  allottee  of  land  within  a  project.  Blanks  of  these 
forms  will  be  furnished  by  the  registers  and  receivers  of  the  local 
land  offices,  and  they  must  be  used  in  all  applications  for  water 
rights  in  any  of  the  reclamation  projects.^ 

"When  practicable,  all  applications  for  water  rights  should  be  sub- 
mitted by  the  applicants  to  the  project  engineer  of  the  United  States 
Reclamation  Service  for  his  examination  and  approval  before  the 
applications  are  filed  in  the  local  land  office,  in  which  cases  the 
project  engineers  will  endorse  their  approval  upon  the  application 
forms,  if  found  correct,  or  point  out  defects  and  suggest  correc- 
tions if  any  are  required.  Where  it  is  not  practicable  to  have  water 
right  applications  examined  and  approved  by  the  project  engineer 
prior  to  the  filing  in  the  local  land  office,  the  applications  must  be 

1  Regulations,    38    Land   Deo.    638,  do  not  exceed  160  acres  in  the  aggre- 

Sees.  56-54.  gate.     9tli  Annual  Eept.  of  the  Recla- 

For   form  of  watet  right  applica-  mation  Service,  1909-1910,  p.  10. 

tions,  see  39  Land  Deo.  532.  A  settler  on  unsurveyed  land  subse- 

An  applicant  for  a  water  right  must  quently  embraced  in  a  withdrawal  un- 

be  the  owner  of  the  land  and  actually  der  the  Reclamation  Act   may,   upon 

reside  thereon  or  in  the  neighborhood,  survey  of  the  land,  make  and  complete 

Having   these   qualifications,   he  may,  entry  for  the  full  area  allowed  by  law 

after  having  disposed  of  the  previously  and   appropriated   by  his   settlement, 

acquired   water,  right,   make   another  notwithstanding  such  withdrawal  pre- 

application,  and  after  that  may  be  con-  vious  to  entry  is   free   of  the  added 

sidered  in  the  position  of  an  original  conditions  and  limitations  imposed  by 

applicant.     The   land   owner   may  be  the  Reclamation  Act  upon  settlers  sub- 

the  purchaser  of  the  right  for  use  of  sequent  to  the  withdrawal.     William 

water  for  separate  tracts  at  the  same  Boyle,  38  Land  Dee.  603. 

time    provided  that  he  can  properly  See,  also,  9th  Annual  Rept.  of  the 

qualify,  and  that  the  tracts  involved  Reclamation  Service,  1909-1910,  p,  11. 
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executed  in  duplicate  and  filed  in  the  local  land  office.  Registers 
and  receivers  will  then  suspend  action  in  such  eases  and  forward 
to  the  project  engineer  one  copy  of  each  of  such  water  right  appli- 
cations for  examination  and  return  by  the  engineer  within  fifteen 
days,  approved  by  him,  or  with  defects  indicated  and  corrections 
suggested  if  not  in  form  for  approval.  In  the  latter  case  the  appli- 
cant must  be  promptly  advised  and  allowed  thirty  days  to  make  the 
necessary  amendments,  in  default  «f  which  the  application  will  be 
rejected.  The  details  for  the  certificate  for  correctness  are  fully 
given  in  the  regulations.^  If  the  Secretary  of  the  Interior  has  made 
a  contract  with  a  water  users'  association  under  the  project,  due 
notice  thereof  will  be  given  to  the  registers  and  receivers,  and  appli- 
cations for  water  rights  will  not  be  accepted  in  such  cases  unless  the 
certificate  at  the  end  thereof  has  been  duly  executed  by  said  associa- 
tion. 

"With  reference  to  water  right  applications  for  land  in  private 
ownership,  included  in  entries  not  subject  to  the  Reclamation  Act, 
where  an  application  is  presented  covering  only  a  part  of  the  irri- 
gable land  of  the  owner,  the  register  and  receiver  will  accept  it,  pro- 
vided it  bears  the  usual  certificate  of  the  project  engineer  and  the 
local  water  users'  association,  where  such  association  has  been 
formed  under  the  project.  In  ease  of  sale  by  a  private  owner  of 
a  part  of  his  irrigable  land  covered  by  a  subsisting  water  right  ap- 
plication, the  vendor,  in  order  to  have  his  water  right  charges  ad- 
justed to  the  reduced  acreage  retained  by  him,  will  be  required  to 
present  the  following  evidence:  A  certificate  of  the  proper  officer 
having  charge  of  the  county  records  showing  a  record  of  a  subscrip- 
tion for  stock  in  the  local  water  users'  association  covering  the  land 
in  question,  and  that  the  land  has  been  duly  conveyed  by  the  sub- 
scriber at  a  time  subsequent  to  the  recording  of  the  stock  subscrip- 
tion ;  also  the  certificate  of  the  local  water  users '  association,  if  one 
has  been  organized  on  the  project,  under  the  corporate  seal,  to  the 
effect  that  proof  has  been  presented  to  the  association  of  the  transfer 
of  the  land  to  the  person  named,  and  that  the  appropriate  transfer 
has  been  made  on  its  books  of  the  shares  of  stock  appurtenant  to 
said  land.  In  case  of  a  relinquishment  by  an  entryman  whose 
entry  is  not  subject  to  the  Reclamation  Act,  of  a  part  of  the  land  in- 
cluded in  his  entry,  appropriate  notation  will  be  made  on  the  water 

2  Begulations,  38  Land  Dec.  639,  Sec.  55. 
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right  application,  showing  such  relinquishment,  and  his  charges 
will  be  reduced  accordingly.  Where  this  is  the  case,  and  the  next 
person  who  enters  the  land  so  relinquished  claims  credit  for  install- 
ments paid  by  the  first  entryman,  he  must  at  the  time  of  such  entry 
file  with  his  application  to  enter  evidence  showing  that  he  is  entitled 
to  such  credit,  also  a  water  right  application  covering  the  land.^ 

In  order  that  there  may  be  no  unnecessary  delay  in  the  obtaining 
of  water  by  entrymen  and  land  owners  in  reclamation  projects,  after 
they  have  filed  water  right  applications  and  made  the  preliminary 
payment,  the  register  and  receiver  must  issue  in  triplicate  certifi- 
cates of  water  right  applications  accepted,  furnishing  one  copy  to 
the  applicant  and  mailing,  on  the  day  issued,  one  copy  to  the  engi- 
neer in  charge  of  the  reclamation  project,  and  at  the  end  of  each 
month  they  are  to  prepare  a  schedule  of  certificates  issued  upon 
water  right  applications  accepted  during  the  month,  and  an  abstract 
of  collections  of  charges  made  during  the  month,  forwarding  the 
original  in  triplicate  to  the  General  Land  Office  and  furnishing  the 
Director  of  the  Keclamation  Service  and  the  project  engineer  with 
copies  of  each  monthly  schedule  of  certificates  and  abstract  of  collec- 
tions made.* 

Persons  holding  contracts  to  purchase  land  from  the  State  on 
deferred  payments,  no  conveyance  of  title  to  be  made  to  the  pur- 
chasers until  full  payment  is  made,  are  entitled,  if  not  in  default 
and  their  contracts  are  in  good  standing,  to  subscribe  for  and  pur- 
chase water  rights  under  the  Keclamation  Act  for  irrigation  of  such 
lands  subject  to  the  provisions  and  limitations  of  that  Act.^ 

§  1278.  Water  rights  —  Charges  for  same  —  Cancellation  of 
water  right. — Section  4  of  the  Reclamation  Act  provides  that  the 
charges  for  water  rights  shall  be  determined  with  a  view  of  return- 
ing to  the  reclamation  fund  the  estimated  costs  of  construction  of 
the  project,  and  shall  be  apportioned  equitably.  ^  Therefore,  the 
Secretary  of  the  Interior  will,  at  the  proper  time,  fix  and  announce 
the  area  of  lands  which  may  be  embraced  in  any  entry  theretofore 
made  under  the  Act;  the  amount  of  water  to  be  furnished  per  an- 

8  Regulations,  38    Land   Deo.    640,  B  Instructions  of  Sept.  11,  1911,  40 

See.  56.  Land  Dec.  270. 

4  Regulations,  38   Land   Deo.    641,         l  For  text  of  Act,  see  See.  1244. 
Sees.  57  59. 
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num  per  acre,  and  the  charges  which  shall  be  made  per  acre  for  the 
lands  embraced  in  such  entries  and  lands  in  private  ownership,  for 
the  estimated  cost  of  building  the  works  and  for  operation  and  main- 
tenance, and  prescribe  the  number  and  amount  and  the  date  of  pay- 
ment of  the  annual  installments  thereof.  Section  4  of  the  Act  pro- 
vides that  the  number  of  annual  installments  shall  not  exceed  ten.2 

There  is  nothing  in  the  Act  to  prohibit  a  graduated  scale  of  pay- 
ments, and  in  all  cases  where  it  Is  advisable  to  do  so  it  will  be 
adopted.^ 

It  was  held  by  the  Federal  Court  that  the  Act  leaves  the  estima- 
tion and  apportionment  of  charges  against  the  land  entirely  to  the 
Secretary  of  the  Interior,  that  he  may  divide  the  charges  into  two 
parts,  one  for  construction  of  works  and  one  for  their  maintenance. 
It  was  held,  however,  that  it  was  not  within  the  power  of  the  Secre- 
tary to  fix  charges  which  are  unreasonable.* 

The  charges  so  assessed  against  lands  entered  under  the  Act 
attach  to  the  lands  themselves  while  so  embraced  in  entries,  and  as 
annual  installments  thereof  accrue  they  become  fixed  charges  on 
the  land  in  the  nature  of  a  lien.  If  any  entry  is  canceled  by  rea- 
son of  relinquishment,  all  annual  installments  due  and  unpaid  on 
the  reliquished  entry  at  the  date  of  its  cancellation  must  be  paid  at 
the  time  of  filing  application  to  enter  by  any  person  who  thereafter 
enters  the  land.^ 

2  For  full  text  of  section,  see  Sec.  4  TJnited  States  v.  Cantrall,  176 
1244.                                                             Fed.  Eep.  949. 

For  the  regulations  for  the  colleo-  b  Eegulations,    38   Land   Deo.    642, 

tion  of  water  right  charges,  see  37  Sees.   60,   61;    Listruotions,   36  Land 

Land  Dec.  11,  12,  13,  16,  as  amended  Dee.  256;  35  Land  Dee.  29. 

by    Eegulations,    AprU    8,    1911,    40  No  power  exists  in  the  Secretary  of 

Land  Dec.  15.  the   Interior   to   formally   grant   spe- 

3  Instructions,  34  Land  Dec.  78.  eifio  extensions  of  time  for  payment 
Eegisters  and  receivers  are  not  en-  of  overdue  water  right  charges.     8th 

titled  to  fees  in  connection  with  the  Annual    Eept.    Eeclamation    Service, 

filing  of  applications  for  water  rights,  p.  4. 

but  each  are  entitled  to  a  commission  See,  also,  Walter  L.  Minor,  39  Land 

of   one   per   cent   on  all  moneys   re-  Dee.  351. 

ceived  from  water  users  at  the  oflSce  Where  a  payment  is  tendered  for  a 

for  which  they  are  appointed  to  the  ex-  part  only  of  either  an  annual  instaU- 

tent  of  the  maximum  salary  fixed  by  ment  of  water  right  building  charges, 

law.     Opinion  Atty.   G^en.,   35   Land  or  an  annual  operation  and  mainte- 

Dee.  357.  nance  oljarge,  receivers  are  instructed 
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The  Reclamation  Act  does  not  make  it  a  mandatory  duty  of 
the  Secretary  of  the  Interior  to  assess  operation  and  maintenance 
charges  against  unentered  land  within  a  reclamation  project,  but 
he  has  authority  to  do  so,  and  he  has  also  sole  authority  to  determine 
the  time  when  such  charges  may  be  so  assessed.® 

Applicants  for  water  rights  are  required  to  pay  for  water  for  the 
entire  irrigable  area  of  their  entries,  as  shown  on  the  plat  of  which 
the  construction  charges  are  apportioned;  and  where  mistakes  in 
the  plat  are  alleged  as  to  the  irrigable  area  of  the  entry,  application 
for  correction  thereof  should  be  made  to  the  local  office  of  the  Recla- 
mation Service.  No  deduction  from  the  irrigable  area  subject  to 
the  water  charges  will  be  made  on  account  of  easements  for  a  right 
of  way  or  irrigating  ditches.^  A  person  who  has  entered  lands 
under  the  Reclamation  Act,  and  against  whose  entry  there  is  no 
pending  charge  of  non-compliance  with  the  law  or  regulations,  or 
whose  entry  is  not  subject  to  cancellation  under  the  Act,  may  relin- 
quish his  entry  and  assign  to  a  prospective  entryman  any  credit  he 
may  have  for  payments  already  made  on  account  of  said  entry,  and 
the  party  taking  such  assignment  may,  upon  making  proper  entry 
of  the  land  and  proving  the  good  faith  of  the  prior  entryman  to  the 
satisfaction  of  the  Commissioner  of  the  General  Land  Office,  receive 
full  credits  for  all  payments  thus  assigned  to  him,  but  must  other- 
wise comply  in  every  respect  with  the  homestead  law  and  the 
Reclamation  Act. 

Again,  under  the  more  recent  amendatory  Act  of  June  23,  1910,8 
it  is  provided  that  from  and  after  the  filing  with  the  Commissioner 
of  the  General  Land  Office  of  proof  of  residence,  improvement,  and 
cultivation  for  five  years,  persons  who  have  made  entries  under  the 
Act,  may  assign  such  entries  or  any  part  thereof,  to  other  persons, 

to  accept  the  same  if  the  insufficient  Water  can  not  be  furnished  from  a 

tender  is,  in  the  opinion  of  the  re-  reclamation  project  to  the  Idaho  Ex- 

ceiver,  caused  by  the  misunderstand-  periment  Farm  free  of  charge.     9th 

ing  as   to   the  amount  due,  and  ap-  Annual    Kept,    of    the    Reclamation 

proximates  the  same,  and  the  claimant  Service,  1909-1910,  p.  11. 

is  then  allowed  thirty  days  from  no-  ^  WiUiston    Land     Co.,     39    Land 

tice  to  pay  the  balance.    Circular,  May  Dec.  2. 

31,  1910,  40  Land  Deo.  317.  s  36  Stat.  L.  592;  for  text  o£  Act, 

6  9th  Annual  Rept.  of  the  Reolama-  see  Sec.  1254, 
tion  Service,  1909-1910,  p.  11. 
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and  such  assignees,  and  the  charges  against  the  land  for  the  water 
right  may  be  apportioned. 

All  charges  due  for  operation  and  maintenance  of  the  irrigation 
system  for  all  the  irrigable  land  included  in  any  water  right  appli- 
cation must  be  paid  on  or  before  April  1  of  each  year,  except  where 
a  different  date  is  specified  in  the  orders  relating  to  a  pE^rticular 
project,  and  in  default  of  such  payment  no  water  will  be  furnished 
for  the  irrigation  of  such  lands.  ^  « 

The  provisions  of  Section  5  of  the  Reclamation  Act  relative  to 
the  cancellation  of  entries  for  failure  to  make  any  two  payments 
when  due  states  the  rule  to  govern  all  who  receive  water  under  any 
project,  and  accordingly  a  failure  on  the  part  of  an  applicant  to 
make  any  two  payments  when  due  shall  render  his  water-right  ap- 
plication subject  to  cancellation  with  a  forfeiture  of  all  rights  under 
the  Reclamation  Act  as  well  as  of  any  moneys  already  paid  to  or 
for  the  use  of  the  United  States  upon  any  water  right  sought  to  be 
acquired  under  the  Act.  Therefore,  "in  the  case  of  one  who  has 
made  a  homestead  entry  subject  to  the  terms  of  the  Reclamation 
Act,  the  entry  shall  be  subject  to  cancellation  in  case  of  such  delin- 
quency in  payment. ' '  i<* 

It  is  also  provided  by  the  regulations  6f  the  Secretary  of  the 
Interior  that:  "If  any  entry  subject  to  the  Reclamation  Act  of 
June  17, 1902,11  jg  canceled  or  relinquished,  the  payment  for  water- 
right  charges  already  made  and  not  assigned  in  writing  to  a  pros- 
pective or  succeeding  entryman  under  the  provisions  of  paragraph 
62  of  the  circular  of  May  31,  1910,  are  forfeited.  All  water-right 
charges  which  remain  unpaid  are  canceled  by  the  relinquishment  or 
cancellation  of  the  entry  except  as  provided  by  the  specific  pro- 
visions of  public  notices  applicable  to  particular  projects.  Any 
person  who  thereafter  enters  the  same  land  must,  in  the  absence  of 
an  assignment  in  writing  or  public  notice  to  the  contrary,  pay  the 
water-right  charges  as  if  the  land  had  never  been  previously  en- 

9  Eegulations,  38  Land  Dee.  642,  For  the  specific  directions  and  reg- 
Sees.  62,  63.                                                ulations  as  to  the  collection  of  recla- 

See  Edwin  P.  Osgood,  38  Land  Dec.  mation  water  right  charges  by  receiv- 

374,     where    payment    was    deferred  ers  of  public  moneys,  see  Regulations, 

where  filing  was  too  late  in  the  year  38  Land  Dec.  643,  Sees.  64-69;  Flem- 

to  raise  a  crop.  ing  McLean,  39  Land  Deo.  580. 

10  Eegulations,  37  Land  Dec.  468j  11  32  Stat.  L.  388. 
Id.,  38  Land  Dee.  638,  Sec.  49. 
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tered.  No  credit  will  be  allowed  in  such  cases  for  the  payment 
made  by  the  prior  entryman,  and  the  new  entryman  must  pay  at 
the  time  of  filing  his  homestead  application  and  water-right  appli- 
cation, such  charges  for  building  and  operation  and  maintenance 
as  are  required  by  the  public  notice  in  force  at  the  time  on  the  par- 
ticular project."  ^2 

§  1279.  Water  rights — As  appurtenances. — The  express  pur- 
pose of  the  Reclamation  Act,  as  first  stated  by  Secretary  Garfield,^ 
is  to  secure  the  reclamation  of  arid  or  semi-arid  lands  and  to  render 
them  productive.  Section  8  of  the  Act  2  declares  that  the  right  to 
the  use  of  water  acquired  under  the  Act  shall  be  appurtenant  to  the 
land  irrigated  and  that  "beneficial  use  shall  be  the  basis,  the  meas- 
ure, and  the  limit  of  the  right."  There  can  be  no  beneficial  use  of 
water  for  irrigation  until  it  is  actually  applied  to  the  reclamation  of 
the  land.  The  final  and  only  conclusive  test  of  reclamation  is  pro- 
duction. This  does  not  necessarily  mean  the  maturing  of  a  crop, 
but  does  mean  the  securing  to  actual  growth  of  a  crop.  This  rule 
as  to  appurtenances  is  applied  by  the  Secretary  of  the  Interior  to 
lands  which  are  owned  by  individuals  and  corporations  and  for  the 
reclamation  of  which  water  rights  are  sold  by  the  Government. 

"We  have  discussed  in  a  previous  chapter  the  question  of  the 
attempt  upon  the  part  of  a  State  to  make  a  water  right  an  insepara- 
ble appurtenance  to  a  particular  tract  of  land.  We  there  held  that 
it  could  not  be  done,^  where  an  individual  was  the  absolute  owner 
of  the  right ;  that  the  water  right  was  a  species  of  property  as  much 
as  was  the  land  to  which  it  was  applied ;  that  the  owner  of  the  right 
eould  sell  and  dispose  of  the  same  to  others,  or  could  transfer  its 
use  to  other  lands.  Therefore,  we  are  of  the  same  opinion  as  to  the 
water  rights  acquired  under  the  Reclamation  Act,  where  they  have 
been  fully  paid  for  by  the  owner  thereof,  and  where  all  of  the  con- 
ditions necessary  for  the  acquisition  of  the  right  imposed  by  the 
Government  have  been  fully  complied  with.  When  this  is  the  case, 
the  owner  thereof  has  the  same  right  under  the  law  to  sell  or  dispose 
of  his  water  right  or  to  transfer  its  use  to  other  lands  as  he  has  the 

12  Circular,  Feb.  2,  1912,  40  Land  See,  also,  Eegulations,  38  Land  Dec. 
Dee.  398.  638,  See.  48. 

1  Eegulations,  37  Land  Dee.  468.  2  For  full  text,  see  See.  1244. 

8  See  Sees.  1015,  1016. 
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right  to  sell  or  dispose  of  any  other  property  absolutely  owned  by 
him.  Where,  however,  any  of  the  conditions  imposed  by  the  Gov- 
ernment remain  unfulfilled,  the  Government  has  the  undoubted 
right  to  insist  that  the  water  right  remain  an  inseparable  appur- 
tenance to  the  particular  tract  of  land  for  the  irrigation  of  which  it 
was  originally  acquired. 

Again,  take  the  case,  as  it  often  happens,  where,  by  the  irrigation 
of  lands  above,  the  lands  of  an  enti^man  are  supplied  with  seepage 
water,  even  to  the  point  that  it  becomes  a  question  of  drainage 
rather  than  of  irrigation,  and  this  entryman  has  fully  paid  for  his 
water  right  which,  owing  to  the  above  conditions,  he  has  no  further 
use  for.  Has  he  not  some  property  right  which  he  may  seU  to  an- 
other who  is  in  need  of  the  water,  and  for  which  he  has  fully  paid 
the  Government! 

§  1280.  Appeals  from  the  action  of  field  ofiQcers  in  the  Reclama- 
tion Service. — ^Appeals  from  the  action  of  project  engineers  lie  in 
the  first  instance  to  the  Director  of  the  Eeclamation  Service  with 
right  of  further  appeal  to  the  Secretary  of  the  Interior.  "The  Sec- 
retary of  the  Interior  is  the  supervising  head  of  the  Reclamation 
Service,  as  he  is  of  the  Land  Department  and  the  Indian  Office. 
Persons  dealing  with  the  Reclamation  Service  have  the  right  to  ask 
his  ultimate  decision,  as  do  persons  dealing  with  the  Indian  Office, 
and  the  General  Land  Office.  The  project  engineer  is  simply  the 
local  representative  of  the  Secretary  of  the  Interior  in  deciding 
such  matter. ' '  ^ 

"In  order  to  provide  for  the  orderly  review  by  the  Secretary  of 
errors  that  may  occur  in  the  establishment  of  farm  units  or  in  pass- 
ing upon  water  right  applications  the  fdlowing  procedure  wiU  be 
followed : 

"1.  All  cases  of  error  should  be  promptly  called  to  the  attention 
of  the  project  engineer  by  the  party  affected. 

"2.  If  the  project  engineer  decides  not  to  take  the  steps  neces- 
sary to  grant  relief,  the  matter  may  be  brought  to  the  attention  of 
the  Secretary  of  the  Interior,  as  hereinafter  provided. 

"3.  The  party  aggrieved  should  promptly  file  with  the  project 
engineer  a  written  statement  addressed  to  the  Director  setting  out 
clearly  and  definitely  the  grounds  of  complaint. 

1  Williston  Land  Co.,  39  Land  Dee.  2. 
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««^ 


*4.  The  project  engineer  will  note  thereon  the  date  of  its  re- 
ceipt in  his  office  and  promptly  forward  the  same  with  report  and 
recommendation  to  the  Director  through  the  Supervising  Engineer, 
who  will  attach  his  recommendation. 

"5.  Upon  receipt  of  the  papers  in  the  Director's  office,  the  mat- 
ter will  be  carefully  reviewed  and  if  the  action  of  the  project  engi- 
neer is  concurred  in,  the  claimant  wiU  be  allowed  sixty  days  in 
which  to  file  with  the  Director  an  appeal  to  the  Secretary  of  the 
Interior.  In  ease  of  appeal,  the  matter  will  be  submitted  to  the 
Secretary  for  consideration  and  appropriate  action."  2 

§  1281.  Water  users*  associations — Objects. — Section  6  of  the 
Reclamation  Act  provides  that  when  the  payments  required  by  the 
Act  are  made  for  the  major  portion  of  the  lands  irrigated  from  the 
waters  from  any  of  the  reclamation  works,  "then  the  management 
and  operation  of  such  irrigation  works  shall  pass  to  the  owners  of 
the  lands  irrigated  thereby,  to  be  maintained  at  their  expense  under 
such  form  of  organization  and  under  such  rules  and  regulations  as 
may  be  acceptable  to  the  Secretary  of  the  Interior."  ^ 

Therefore,  under  the  authority  of  the  Act,  as  above  set  forth, 
corporations  known  as  "Water  Users'  Associations"  are  organized 
by  the  actual  or  contemplated  water  users  of  the  water  furnished 
from  each  of  these  reclamation  projects.  The  objects  of  the  organ- 
ization of  these  corporations  are  twofold:  First,  to  have  some  re- 
sponsible organization,  acceptable  to  the  Secretary  of  the  Interior, 
to  which  the  management  and  operation  of  such  irrigation  works 
may,  as  contemplated  by  the  Act,  be  eventually  turned ;  and,  second, 
owing  to  the  fact  that  in  practically  all  of  these  Government  proj- 
ects, there  are  several  hundreds  or  even  thousands  of  land  owners, 
who  are,  or  are  conjemplated  water  users,  and  who  claim  their  rights 
by  private  ownership,  or  from  applications  under  the  provisions  of 
the  Act  itself;  it  was  found  essential  at  an  early  stage  of  the  opera- 
tions under  the  Act  to  create  one  organization,  so  that  the  Govern- 
ment instead  of  dealing  with  hundreds  of  individuals  separately 
could  transact  the  business  with  one  organization  or  with  a  small 

2  Regulations  of  June  27,  1910,  39  i  For  full  text  of  Act,  »ee  See. 
Land  Dec.  51.  1244. 

See,  also,  Anna  M.  Wright,  40  Land 
Dec.  116. 
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committee  of  men  representing  all  of  the  water  users  under  any 
particular  project.^ 

§  1282.  Water  users'  associations — Organization. — The  organ- 
ization of  these  water  users'  associations,  in  order  to  secure  the 
benefits  of  the  Reclamation  Act  and  to  conform  to  its  provisions, 
must  primarily  be  in  such  form 'as  will  be  acceptable  to  the  Secre- 
tary of  the  Interior.  The  first  step  toward  the  formation  of  these 
associations  was  made  by  the  water  users  under  the  Salt  River  proj- 
ect in  Arizona,  which  resulted,  after  a  discussion  lasting  nearly  one 
year,  in  the  organization  of  what  is  known  as  the  Salt  River  Valley 
"Water  Users'  Association,  and  the  principles  embodied  in  which 
organization  have  formed  the  basis  of  many  similar  organizations 
under  other  reclamation  projects  elsewhere.  The  essential  features 
of  these  articles  of  incorporation  are  that  they  provide  means  for 
putting  into  effect  the  provisions  of  the  Reclamation  Act  in  regard 
to  the  ownership  of  the  reclaimed  areas  in  small  tracts  and  for  guar- 
anteeing repayment  to  the  United  States  of  the  cost  of  the  reclama- 
tion of  the  land  by  the  Government.  The  property  of  the  water 
users  is,  in  effect,  mortgaged  to  the  Government  to  secure  the  repay- 
ment of  the  estimated  cost  of  the  construction  of  the  works;  and 
the  requirements  of  the  law  regarding  the  cultivation  of  the  land  in 
small  tracts,  the  appurtenance  of  the  water  to  the  separate  tracts, 
and  other  details  are  carefully  guarded.  The  articles  of  incorpora- 
tion represent  a  series  of  adjustments,  and  compromise  and  harmon- 
ize many  complications  of  water  right  claims  and  of  land  owner- 
ship. The  articles  are  set  out  in  full  in  the  Second  Annual  Report 
of  the  Reclamation  Service.^  This  organization  was  satisfactory  to 
the  Secretary  of  the  Interior  as  to  that  particular  project,  and  while 
the  main  features  of  the  same  may  be  adopted  in  other  locations, 
these  must  be  made  to  conform  to  local  conditions  and  to  the  laws  of 
the  respective  States  regarding  corporations.  According  to  the  plan 
adopted  by  the  Reclamation  Service,  the  articles  of  incorporation 
themselves  must  follow  the  usual  forms  of  the  various  States,  and 

2  See  Third  Annual  Eept.  of  the  Bee-  l  See  pages  76-87. 

lamation    Service,    1903-1904,   p.    54;  See,  also,  Third  Annual  Rept.,  pp. 

Water-Supply  Paper  No.  93;   Second  54-56;    Water-Supply  Paper   No.  93, 

Annual  Kept,  of  the  Keclamation  Serv-  pp.  130-158, 
ice,  pp.  76-87. 
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contain  only  the  essential  features  required  by  their  law  to  be  speci- 
fied in  such  articles.  The  by-laws,  which  constitute  the  second  part 
of  the  organization,  must  prescribe  the  internal  administration 
and  the  relations  of  the  stockholders  to  each  other  and  to  the  Gov- 
ernment in  the  matter  of  water  rights  and  the  other  features  re- 
quired by  the  Secretary  of  the  Interior  to  comply  with  the  provisions 
of  the  Eeclamation  Act. 

The  United  States  is  not  a  party  to  a  contract  between  water 
users'  associations  and  the  owners  of  lands  lying  within  the  irriga- 
ble areas  of  a  reclamation  project;  its  only  interest  in  the  agreement 
or  benefit  it  may  derive  therefrom  is  in  the  subdivision  of  large  hold- 
ings in  tracts  not  exceeding  160  acres  and  the  transfer  of  the  ex- 
cessive lands  to  individuals  who  will  reside  thereon  and  bring  them 
within  the  provisions  of  the  Reclamation  Act,  and  in  the  mutual 
agreement  to  be  secured  thereby  between  water  users  throughout 
the  irrigable  area  upon  the  use  and  distribution  of  the  water  and 
the  subordination  of  whatever  rights  they  may  have  theretofore 
acquired  to  the  provisions  of  the  Reclamation  Act.^ 

While  it  is  not  our  intent  to  devote  much  space  to  the  subject  of 
forms,  for  the  reason  that  they  are  always  subject  to  change  and 
can  always  be  secured  from  the  executive  ofScers  in  charge  of  the 
particular  phase  of  the  subject,  these  articles  of  incorporation  eon- 
tain  so  many  new  features  which  are  of  such  vital  importance  to 
the  water  users  and  property  owners  under  these  reclamation  proj- 
ects, it  is  essential  that  we  embody  these  forms,^  together  with  the 
form  of  contract  between  the  United  States  Government  and  these 
associations.*  And  while  these  general  forms  have  been  approved 
by  the  Secretary  of  the  Interior,  it  must  be  borne  in  mind  that  the 
articles,  by-laws,  and  contract  must  conform  to  local  conditions, 
especially  as  relating  to  the  laws  of  the  respective  States  and  be 
always  subject  to  the  approval  of  the  Secretary  of  the  Interior,  as 
provided  for  in  Section  6  of  the  Reclamation  Act. 

§  1283.  Water  users'  associations — Articles  of  incorporation. — 
The  following  form  of  articles  of  incorporation  for  water  users' 
associations  has  been  adopted  as  acceptable  to  the  Secretary  of  the 
Interior : 

2  Instructions,  33  Land  Dec.  202.  *  See  Sec.  1885. 

sSee   Sees.   1283-1285. 
146— Kin.  on  Irr. 
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ARTICLES  OF  INCORPORATION  OF  THE WATER 

USERS'  ASSOCIATION. 

Know  all  men  by  these  articles  of  incorporation : 

That  we,  the  undersigned,  have  associated  ourselves  together 
under  the  laws  of  the of ■  as  a  body  corporate. 

ARTICLE  I. 

The  name  of  the  corporation  shallte  and  is Water  Users' 

Association. 

ARTICLE  II. 

The  names  of  the  incorporators  are:  ,  but  others  may 

become  members  of  this  association  by  subscribing  for  the  stock  of 
this  association  or  by  the  transfer  of  stock  to  them  in  the  regular 
course  of  the  administration  of  the  affairs  of  the  association. 

ARTICLE  III. 
The  principal  place  of  transacting  the  business  of  the  association 

shall  be  at ,  in  the  county  of ,  in  the 

of . 

ARTICLE  IV. 

The  purposes  for  which  this  association  is  organized  and  the  gen- 
eral nature  of  the  business  to  be  transacted  are : 

To  acquire,  furnish,  provide  for,  and  distribute  to  the  lands  of 
the  shareholders  of  the  association,  an  adequate  supply  of  water 
for  the  irrigation  thereof;  to  divert,  store,  develop,  pump,  carry, 
and  distribute  water  for  irrigation  and  all  other  beneficial  uses, 
deriving  the  same  from  all  available  sources  of  supply ;  to  construct, 
purchase,  lease,  condemn,  or  acquire  in  any  manner  whatever,  and 
to  own,  use,  sell,  transfer,  convey,  control,  maintain,  and  operate 
any  irrigation  works,  structures,  telephone  systems,  electric,  or  other 
power  plants  and  transmission  lines,  and  property  both  real  and 
personal  of  every  kind  whatsoever,  necessary  or  appropriate  for  the 
accomplishment  of  any  of  the  purposes  of  this  organization ;  to  gen- 
erate, create,  transmit,  use,  and  sell  power  and  electrical  energy ;  to 
act  as  trustee,  agent,  or  attorney  for  the  sale,  disposal,  and  transfer 
of  lands,  in  order  to  facilitate  the  disposal  of  such  lands,  or  any  part 
thereof,  to  persons  qualified  to  perfect  rights  to  the  use  of  water 
under  the  laws  of  the  United  States  applicable  thereto,  and  the 
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rules  and  regulations  established  thereunder;  to  incur  indebtedness, 
floating  or  bonded,  and  to  secure  the  same  by  mortgage,  deed  of 
trust,  pledge,  or  otherwise ;  to  acquire,  hold,  and  dispose  of  stock  in 
other  corporations,  domestic  or  foreign ;  to  have  and  exercise  all  the 
powers  and  to  perform  any  and  aU  acts  necessary  to  or  appropriate 
for  the  accomplishment  of  one  or  more  of  the  said  purposes  or  any- 
thing incident  thereto,  or  which  shall  at  any  time  appear  conducive 
or  expedient  for  the  protection  or  benefit  of  the  association  or  its 
shareholders,  and  to  that  end  enter  into  any  contract,  agreement, 
or  other  arrangement  with  the  proper  representative  of  the  United 
States,  or  any  individual,  association  of  individuals,  or  corporation, 
for  the  accomplishment  of  any  of  the  aforesaid  purposes,  by  means 
of  the  construction,  acquisition,  or  control  of  appropriate  works  or 
structures,  or  in  any  other  manner  whatsoever;  to  enter  into  any 
agreement  mth  the  proper  representatives  of  the  United  States  with 
reference  to  the  collection  and  payment  of  any  and  all  charges  made 
under  the  Federal  statutes,  for  the  works  providing  water  for  the 
lands  of  its  shareholders,  and  to  comply  with  the  provisions  of  any 
Federal  statutes  applicable  to  the  work  done  by  the  United  States 
in  connection  with  such  system  of  water  supply,  and  any  rules  and 
regulations  established  thereunder. 

ARTICLE  V. 

The  capital  stock  of  the  association  shall  be  $ divided 

into shares,  of  the  par  value  of  $ each,  and  said 

stock  shall  be  assessable. 

AETIOLE  VI. 
This  corporation  shall  endure  for  the  term  of years. 

ARTICLE  VII. 
The  exercise  of  the  corporate  powers  of  this  association  and  the 
management  of  its  affairs  shall  be  vested  in  seven  directors,  elected 
to  serve  one  year ;  and  a  president  and  vice  president,  each  elected 
to  serve  two  years.  The  president  and  vice  president  shall  be  ex- 
officio  members  of  the  board  of  directors.  The  board  shall  annually 
elect  a  secretary  and  treasurer. 
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ARTICLE  VIII. 
The  individual  property  of  the  shareholders  shall  be  exempt  from 
liability  for  the  corporate  indebtedness  of  this  association,  except 
as  provided  herein  or  in  the  by-laws. 

ARTICLE  IX. 
The  corporate  indebtedness  shall  not  exceed  two-thirds  of  the 
amount  of  the  capital  stock.  * 

ARTICLE  X, 
The  amount  of  capital  stock  of  this  corporation  that  has  been 
actually  subscribed,  and  the  number  of  shares  subscribed  by  each 
subscriber,  and  the  par  value  thereof,  are  as  follows: 

Name  of  Subscribers.  Number  of  shares.  Par  value. 


In  addition  to  the  above  the  articles  must  contain  such  additional 
provisions  as  are  required  by  the  laws  of  the  particular  State  under 
which  the  corporation  is  organized.  They  must  be  also  executed, 
and  filed  in  accordance  with  the  provisions  of  such  laws.i 

It  is  held  in  Arizona  that  a  water  users'  association  may  condemn 
land  for  the  use  of  the  association.^ 

§1284.  Water  users'  associations  —  By-laws.  —  The  principal 
features  of  the  organization,  and  those  which  are  necessary  in  order 
to  conform  to  the  requirements  of  the  Reclamation  Act,  must  be 
contained  in  Article  I  of  the  by-laws  of  the  association.  The  form 
of  by-laws  acceptable  to  the  Secretary  of  the  Interior  is  as  f oUows : 

BY-LAWS  OF  1:HE WATER  USERS'  ASSOCIATION 

(Adopted  ) 

ARTICLE  I. 
Section  1.    The  territory  within  which  the  lands  to  be  irrigated 
are  situated,  to  be  known  as  the  irrigation  district,  in- 
cludes all  such  lands  within Counties,  State  of , 

1  See  tTmatilla  Water  Users '  Assn.  2  Lee  v.   Salt  Eiver  Valley  Water 

T.  Irvin,  56  Ore.  414,  108  Pao.  Eep.     Users'  Assn.,  268  Ariz.   11,  90  Pae. 
1016.  Eep.  1130. 
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as  may  be  included  in  the  reclamation  project  of  the  United  States 

known  as  the project,  as  finally  approved  by  the  Secretary 

of  the  Interior. 

Sec.  2.  Only  those  who  are  owners  of  lands,  or  occupants  of  pub- 
lic lands  having  initiated  a  right  to  acquire  the  same,  within  the 
area  described  in  Section  1,  or  within  such  extensions  thereof  as  may 
be  duly  made,  shall  be  qualified  to  own  shares  of  this  association. 
One  share  and  no  more  shall  be  allotted  for  each  acre  of  land,  or 
fraction  thereof. 

See.  3.  Bach  share  and  the  holder  thereof  shall  be  subject  to  the 
conditions  of  the  form  of  stock  subscription  and  contract  herein 
prescribed,  and  shall  execute  such  form  for  the  stock  subscribed  by 
him,  and  no  subscriptions  for  stock  shall  be  taken  or  stock  issued 
unless  the  applicant  has  subscribed  to  said  form  of  stock  subscrip- 
tion and  contract,  which  shall  be  signed,  executed,  and  acknowledged 
by  the  applicant  in  the  same  manner  as  required  for  the  execution 
and  acknowledgment  of  deeds  of  conveyance  of  real  property.  Said 
form  of  stock  subscription  and  contract  shall  be  as  follows : 

STOCK  SUBSCRIPTION  AND  CONTRACT. 
Know  all  men  by  these  presents.  That  I ,  do  hereby  sub- 
scribe for  and  agree  to  take shares  of  the  capital  stock  of 

the Water  Users'  Association,  a  corporation  duly  organ- 
ized under  the  laws  of  the  State  (or  Territory)  of ,  and  in 

conformity  with  the  articles  of  incorporation  and  by-laws  of  said 
association  and  in  consideration  of  the  benefits  to  be  received  there- 
from, I  hereby  covenant  and  agree  as  follows : 

1.  The  said  shares  of  stock  and  all  rights  and  interests  repre- 
sented thereby  or  existing  or  accruing  by  reason  thereof,  or  incident 
thereto,  are  to  be  inseparably  appurtenant  to  the  following  described 
real  estate,  that  is  is  say : . 

2.  The  undersigned  hereby  agrees  that  the  right  to  any  water 
heretofore  appropriated  by  him,  or  his  predecessors  in  interest,  for 
the  irrigation  of  the  lands  above  described  or  customarily  used 
thereon,  shall  become  appurtenant  to  such  lands  and  be  and  remain 
incident  to  the  ownership  of  the  above  shares  appurtenant  to  such 
lands.  There  shall  be  further  incident  to  the  ownership  of  such 
shares  the  right  to  have  such  water  delivered  to  the  owner  thereof 
by  the  association  for  the  irrigation  of  said  lands  as  the  association 
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shall  from  time  to  time  acquire  or  control  means  for  that  purpose  -. 
Provided,  That  the  whole  amount  of  water  actually  delivered  to  such 
lands  from  all  sources  shall  not  exceed  the  amount  necessary  for  the 
proper  cultivation  thereof, 

3.  It  is  agreed  and  understood  that  the  records  of  the  association, 
as  well  as  the  certificate  or  other  evidence  of  ownership  of  the  shares 
of  stock  in  the  association,  when  issued,  shall  contain  a  description 
of  the  lands  to  be  irrigated,  as  abqfire  described,  and  to  which  the 
aforesaid  rights  and  shares  shall  be  perpetually  appurtenant;  and 
all  rights,  whatever  their  source  or  whatever  their  manner  of  acqui- 
sition, to  the  use  of  water  for  irrigation  of  said  lands,  shall  hereafter 
be  forever  inseparably  appurtenant  thereto,  together  with  the  said 
shares  of  stock  and  all  rights  and  interests  represented  thereby  or 
existing  or  accruing  by  reason  thereof,  unless  such  rights  shall  be- 
come forfeited  under  the  provisions  of  this  contract,  or  of  the  by- 
laws of  this  association,  or  by  operation  of  law,  or  by  the  voluntary 
abandonment  thereof  by  deed,  grant,  or  other  instrument,  or  by  non- 
user  for  the  term  prescribed  by  law ;  but  no  such  abandonment  shall 
be  for  the  benefit  of  any  person  designated  by  the  undersigned  or 
his  successor,  directly  or  indirectly,  or  to  his  use,  nor  confer  any 
right  whatsoever  upon  the  holder  of  any  grant,  release,  waiver,  or 
declaration  of  abandonment  of  any  kind;  Provided,  however.  That 
if  for  any  reason  it  should  at  any  time  become  impracticable  to 
beneficially  use  water  for  the  irrigation  of  the  lands  to  which  the 
right  to  the  use  of  the  water  is  appurtenant,  the  said  right  may  be 
severed  from  the  said  land  and  simultaneously  transferred  and  at- 
tached to  other  lands  to  which  shares  of  stock  in  this  association  are 
or  shall  thereby  be  made  appurtenant,  if  a  request  for  leave  to 
transfer,  showing  the  necessity  therefor,  shall  have  first  been  allowed 
by  a  two-thirds  vote  of  the  board  of  directors  at  a  regular  meeting 
and  approved  by  the  Secretary  of  the  Interior. 

4.  Every  transfer  of  the  title  to  said  lands  to  which  said  rights 
and  shares  are  appurtenant,  whether  by  grant  or  operation  of  law 
(except  where  the  land  may  be  subjected  by  grant,  or  involuntarily 
under  any  law,  to  an  easement,  the  exercise  of  which  does  not  inter- 
fere with  the  cultivation  of  the  soil  by  the  servient  owner)  shall 
operate,  whether  it  be  so  expressed  therein  or  not,  a;s  a  transfer  to 
the  grantee  or  successor  in  title  of  all  rights  to  the  use  of  water 
for  the  irrigation  of  said  lands,  also  all  rights  arising  from  or  inci- 
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dent  to  the  ownership  of  such  shares,  as  well  as  the  shares  them- 
selves, and  upon  presentation  to  this  association  of  proof  of  any 
such  transfer  of  land  the  proper  officer  shall  transfer  such  shares  of 
stock  upon  its  books  to  the  successor  in  title  to  said  lands. 

5.  Any  transfer  or  attempted  transfer  of  any  of  the  above 
shares  of  this  association  made  or  suffered  by  the  owner  thereof,  un- 
less simultaneously  a  transfer  of  the  land  to  which  they  are  appur- 
tenant is  made  or  suffered  to  or  in  favor  of  the  same  party,  shall 
be  of  no  force  or  effect  for  any  purpose,  and  shall  confer  no  rights  of 
any  kind  whatsoever  on  the  person  or  persons  to  whom  such  trans- 
fer may  have  been  attempted  to  be  made. 

6.  The  undersigned  or  his  transferee  agrees  to  make  prompt  ap- 
plication to  the  proper  authorities  of  the  United  States  for  a  water 
right  for  the  land  represented  by  his  shares,  and  duly  proceed  to 
the  perfection  thereof,  in  full  compliance  with  the  law  applicable 
thereto  and  the  rules  and  regulations  established  in  pursuance 
thereof,  as  soon  as  official  announcement  shall  be  made  that  the 
water  for  such  lands  is  available  from  the  works  constructed,  owned, 
or  controlled  by  the  United  States. 

7.  The  undersigned  shall,  as  prescribed  in  this  contract,  make 
application  to  the  proper  representative  of  the  United  States  for 
a  water  right,  at  a  rate  not  to  exceed  one  acre  for  each  share.  Upon 
proper  proof  to  the  association  that  such  application  has  been  ac- 
cepted and  that  he  has  complied  with  all  the  requirements  in  rela- 
tion thereto,  such  subscriber  shall  be  deemed  to  have  paid  on  his 
stock  the  amount  then  paid  to  or  for  the  use  of  the  United  States 
for  such  rights. 

8.  Calls  and  assessments  shall  be  made  and  levied  from  time  to 
time  for  the  collection  of  the  amounts  due  on  the  shares  of  stock 
of  the  association,  in  pursuance  of  the  requirements  of  the  United 
States  in  connection  with  such  water-right  applications;  and  when 
all  payments  required  for  such  rights  shall  have  been  made,  and 
when  the  proper  evidence  of  the  perfection  of  such  water  right  has 
been  issued,  his  stock  shall  be  deemed  and  held  to  have  been  fully 
paid  up,  and  until  further  paid  he  shall  be  liable  therefor ;  and  the 
payments  due  thereon  in  pursuance  of  assessments  and  calls  duly 
made  by  the  association  shall  be  a  lien  upon  such  lands  and  shares, 
and  the  said  lien  shall  be  enforced  by  the  association  by  foreclosure 
and  sale  of  said  stock  and  lands,  or  so  much  thereof  as  may  be 
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necessary,  in  the  manner  provided  by  law  for  the  foreclosure  of 
mortgages,  and  the  purchaser  at  such  sale  shall  be  entitled  to  the 
benefit  of  all  payments  On  the  water  right  appurtenant  to  the  land 
purchased,  and  shall  ta^ke  said  lands  subject  to  the  obligations  and 
conditions  herein  provided;  but  nothing  herein  shall  be  construed 
as  permitting  any  redemption  of  such  stock  and  lands  except  as 
provided  in  the  by-laws. 

9.  Assessments  may  be  made  fr^m  time  to  time  as  required  for 
the  operation,  maintenance,  repair,  renewal,  replacement,  improve- 
ment, enlargement,  or  extension  of  the  works  owned,  controlled,  or 
to  be  maintained  by  the  association,  and  for  the  construction,  acqui- 
sition, or  control  of  any  works,  property,  or  rights  required  ib 
connection  with  the  business  of  the  association  and  for  the  fulfill- 
ment of  any  obligation  undertaken  by  it,  or  for  the  carrying  out  of 
any  of  its  purposes. 

10.  It  is  understood  and  agreed  that  expenditures  for  purposes 
that  are  of  benefit  to  a  part  only  of  the  shareholders  may  be 
especially  assessed  against  such  shareholders  in  proportion  to  such 
benefits. 

11.  Assessments  shall  become  due  from  time  to  time,  as  they  are 
made  and  levied,  a  lien  on  said  lands  and  shares  of  stock  of  the 
undersigned  and  his  transferee,  and  all  rights  and  interests  repre- 
sented by  said  shares,  and  until  they  are  paid  or  otherwise  dis- 
charged, shall  be  and  remain  a  lien  thereon.  The  manner  of  enforc- 
ing said  lien  shall  be  by  foreclosure  and  sale  of  the  stock  and  lands 
as  herein  provided  for  payments  on  capital  stock. 

12.  It  is  expressly  understood  that  business  may  be  begun  and 
that  the  subscriber  shall  be  liable  for  any  assessments  or  calls  made 

or  levied  after (insert  number  of  shares)  shares  of  the  capital 

stock  shall  have  been  subscribed. 

13.  The  undersigned  furthermore  grant  to  the  association  or  to 
the  United  States,  as  the  case  may  be,  over  the  lands  described 
herein,  as  may  be  required  in  connection  with  the  works  constructed 
or  controlled  by  the  association  or  by  the  United  States  for  the  use 
and  benefit  of  the  stockholders,  necessary  right  of  way  for  the  con- 
struction, operation,  and  maintenance  of  canals,  tunnels,"  and  other 
water  conduits,  telephone  and  electric  transmission  lines,  drains, 
dikes,  and  other  works  for  irrigation,  drainage,  or  reclamation. 

14.  It  is  further  understood  that  no  stockholder  shall  be  entitled 
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to  more  than  160  votes,  and  the  benefit  of  any  laws  to  the  contrary 
is  hereby  expressly  waived. 

15.  The  undersigned  furthermore  agree  to  be  bound  by  all  the 
terms,   conditions,   limitations,   and   provisions   contained  in  the 

articles  of  incorporation  and  by-laws  of  said Water  Users' 

Association,  including  all  amendments  thereto  now  existing  or 
which  may  hereafter  be  duly  adopted. 

In  Witness  Wheeeop,  we  have  hereunto  set  our  hands  and  seals, 
this day  of ,  191 — . 


^Signature  of,  Wife.)^ 
Signed  in  the  presence  of 


State  of '  "^ 

County  of J 

(The  acknowledgment  should  be  made  in  the  form  prescribed 
by  the  statute  of  the  State  or  Territory  where  the  land  is  situated, 
and  must  be  sufficient  to  release  any  homestead  exemptions,  dower, 
or  other  rights.) 

The  above  subscription  and  contract  was  accepted  and  approved 

by  the Water  Users'  Association  at  a  meeting  of  the  board 

of  directors  held  on  the day  of ,  191 — . 

. Water  Users'  Association. 

By ,  President. 

Attest : 


Secretary. 


And  such  stock  subscription  and  contract  shall  become  binding 
upon  the  association  only  when  approved  and  executed  by  the  as- 
sociation. 

Sec.  4.  Any  shares  of  stock  which  may  be  forfeited  under  the 
provisions  of  the  stock  subscription  and  contract,  as  set  forth  in 
Section  3  of  Article  I  of  the  by-laws,  shall  at  once  be  canceled 
and  shall  not,  under  any  circumstances,  be  renewed,  revived,  or 
jeissued.    Other  stock  in  lieu  thereof  up  to  the  limit  of  the  total 
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number  of  shares  authorized  by  the  articles  of  incorporation  may- 
be subscribed  for  and  issued,  subject  to  all  the  conditions  of  these 
by-laws  and  the  articles  of  incorporation  and  to  the  approval  of 
the  Secretary  of  the  Interior. 

Sec.  5.  The  ownership  of  each  share  of  stock  of  this  association 
shall  carry  as  incident  thereto  ai  right  to  have  water  delivered  to 
such  shareholder  by  the  association  for  the  irrigation  of  the  lands 
to  which  such  share  is  appurfenanll. 

Sec.  6.  The  amount  of  water  to  be  delivered  to  such  owner  dur- 
ing any  irrigation  season  shall  be  that  proportionate  part  of  all  the 
water  available  for  distribution  by  the  association  during  that  sea- 
son as  the  number  of  shares  owned  by  him  shall  bear  to  the  whole 
number  of  valid  and  subsisting  shares  then  outstanding,  such  water 
to  be  delivered  to  and  upon  said  lands  at  such  times  during  that 
season  as  may  be  needed  for  the  proper  irrigation  thereof. 

Sec.  7.  The  records  of  the  association,  and  each  and  every  certifi- 
cate or  other  evidence  of  ownership  of  the  shares  of  stock  in  the 
association,  when  issued,  shall  contain  a  description  of  the  lands  to 
be  irrigated,  and  to  which  the  aforesaid  rights  and  shares  shall  be 
perpetually  appurtenant ;  and  all  rights  to  the  use  of  water  for  the 
irrigation  of  said  lands,  whatever  their  source,  or  whatever  their 
manner  of  acquisition,  shall  be  forever  inseparably  appurtenant 
thereto,  together  with  the  said  shares  of  stock,  and  aU  rights  and 
interests  represented  thereby  or  existing  or  accruing  by  reason 
thereof,  unless  such  rights  shall  become  forfeited  under  the  pro- 
visions of  these  by-laws,  or  by  operation  of  law,  or  by  the  voluntary 
abandonment  thereof  by  deed,  grant,  or  other  instrument,  or  by 
non-user  for  the  term  prescribed  by  law ;  but  no  such  abandonment 
shall  be  for  the  benefit  of  any  person  designated  by  such  share- 
holder, directly  or  indirectly,  or  to  his  use,  nor  confer  any  right 
whatsoever  upon  the  holder  of  any  grant,  release,  waiver,  or  declara- 
tion of  abandonment  of  any  kind:  Provided,  however,  That  if  for 
any  reason  it  should  at  any  time  become  impracticable  to  beneficially 
use  water  for  the  irrigation  of  the  land  to  which  the  right  to  the 
use  of  the  water  is  appurtenant,  the  said  right  may  be  severed  from 
said  land  and  simultaneously  transferred  and  attached  to  other 
lands  to  which  shares  of  stock  in  this  association  are  or  shall  thereby 
be  made  appurtenant,  if  a  request  for  leave  to  transfer,  showing 
the  necessity  therefor,  shall  have  first  been  allowed  and  approved  by 
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the  Secretary  of  the  Interior.  All  the  provisions  and  agreements  of 
this  section  shaU  be  set  forth  in  the  aforesaid  certificate  or  other 
evidence  of  ownership  of  shares  of  stock  in  the  association,  together 
with  any  other  provisions  and  agreements  made  necessary  by  the 
articles  of  incorporation,  or  by-laws,  and  such  certificate  or  other 
instrument  shall  be  signed,  executed,  and  acknowledged  by  the 
president  and  secretary  of  the  association,  and  the  board  of  di- 
rectors shall  pass  by-laws  prescribing  the  form  of  such  certificate 
or  other  instrument  not  inconsistent  with  the  articles  of  incorpora- 
tion or  these  by-laws. 

Sec.  8.  If  it  should  be  determined  by  the  United  States  that 
the  amount  of  water  available  from  the  entire  irrigation  system  as 
owned  or  controlled  by  it  and  by  the  association  shall  be  insuffleient 
to  properly  irrigate  one  acre  of  land  for  each  share  of  the  capital 
stock,  then  no  shares  in  excess  thereof  shall  be  issued,  and  the  num- 
ber of  shares  shall  be  so  reduced,  by  appropriate  amendment  of  the 
articles  of  incorporation  as  not  to  exceed  the  number  of  acres  deter- 
mined by  the  United  States  as  irrigable  from  the  entire  available 
supply  of  water. 

Sec.  9.  If,  when  such  determination  is  made,  the  number  of 
shares  subscribed  shall  be  in  excess  of  the  number  of  acres  so  deter- 
mined, an  allotment  of  shares  shall  be  made  to  the  subscribers  equal 
to  the  number  of  acres  irrigable,  giving  preference  to  cultivated 
land.  The  surplus  shares  so  subscribed  shall  thereupon  be  can- 
celed, and  shall  not  be  reissued.  By-laws  shaU  be  adopted  to  gov- 
ern such  allotment. 

Sec.  10.  If  the  number  of  shares  of  irrigable  land  or  the  cosj; 
of  the  works,  or  both,  as  determined  by  the  United  States,  shall  ex- 
ceed the  number  of  shares  of  the  capital  stock  authorized,  appropri- 
ate amendment  of  the  articles  of  incorporation  as  to  the  number 
of  shares,  the  par  value  thereof,  and  the  capital  stock  shall  be  made 
in  compliance  with  the  laws  applicable  thereto. 

Sec.  11.  Revenues  necessary  for  the  accomplishment  of  the  pur- 
poses of  this  association  shall  be  raised  by  call  or  assessment,  from 
time  to  time  as  required,  upon  and  against  the  shareholders. 

Sec.  12.  The  board  of  directors  shall  have  power  to  make  and 
enforce  necessary  by-laws  for  fixing  and  enforcing  the  lien  on  the 
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lands  of  the  shareholders,  and  for  making,  levying,  collecting,  and 
enforcing  of  all  assessments.^ 

Sec.  13.  Nothing  in  the  articles  of  incorporation  and  by-laws 
or  in  the  fact  of  becoming  a  member  of  this  association  shall  be 
construed  as  affecting,  or  intending  to  affect,  or  in  any  way  inter- 
fering with  the  vested  rights  of  any  person  to  the  prior  use  or  deliv- 
ery of  any  waters. 

Sec.  14.  The  articles  of  incorpcfration  or  by-laws  shall  not  be  so 
amended  as  to  in  anywise  conflict  with  any  Federal  statutes  or  the 
rules  and  regulations  established  thereunder  for  the  administration 
of  water  from  any  reservoir  or  other  works  acquired,  constructed, 
or  controlled  by  the  United  States,  and  which  may  be  used  for  sup- 
plying water  to  the  lands  of  the  shareholders  of  this  association. 

Sec.  15.  No  provision  of  any  by-law  embraced  in  Article  I  of 
these  by-laws  shall  be  amended  or  modified  except  with  the  approval 
of  the  Secretary  of  the  Interior. 

It  will  be  noticed  that  Article  I  of  the  by-laws  as  above  set  forth 
has  to  deal  with  the  relations  of  the  water  users'  association  with 
the  Federal  Government,  and  that  no  provisions  thereof  can  be 
amended  or  modified  except  with  the  approval  of  the  Secretary  of 
the  Interior.  The  remainder  of  the  by-laws  deal  principally  with 
the  government  of  the  corporations  and  are  similar  to  the  by-laws  of 
other  corporations.  These  by-laws  must  conform  to  the  statutes  of 
the  State  where  the  corporation  is  organized,  and  must  not  conflict 
with  any  Federal  statute  or  the  rules  and  regulations  established 
thereunder  for  the  administration  of  water  or  water  rights  by  the 
Reclamation  Service  of  the  Government  in  relation  to  these  projects. 
In  fact,  the  main  object  for  the  organization  of  these  water  users' 
associations  is  to  aid  and  not  to  hinder  or  interfere  with  the  general 
scheme  of  the  Federal  Government  in  the  operation  of  these  recla- 
mation projects. 

1  Where  a  water  users'  association  an  assessment  on  its  stoekholclers  on 

owning  lands  within  a  National  rec-  property  within  the  reclamation  proj- 

lamation  project  had  agreed  to  collect  ect  to  meet  the  assessment  levied  by 

an  assessment  levied  by  the  Secretary  the  Secretary  of  the  Interior  and  pay- 

of  the  Interior,  and  the  corporation's  able   one  year  before  the  assessment 

by-laws  also  provided  for  special  as-  levied  by  the  Secretary  would  become 

sessments  on  property  especially  ben-  delinquent.      Umatilla   Water    Users' 

efited,  it  was  held  JDy  the  Oregon  Court  Assn.  v.  Irvin,  56  Ore.  414,  108  Pae. 

that  the  corporation  had  power  to  levy  Eep.   1016. 
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§  1285.  Water  users'  associations — Contract  with  the  Govern- 
ment. — The  organization  of  a  water  users'  association  having  heen 
completed  in  the  form  approved  hy  the  Secretary  of  the  Interior, 
the  following  form  of  contract  between  the  Federal  Government 
and  the  association  has  also  received  the  approval  of  the  Secretary 
of  the  Interior : 

CONTRACT  BETWEEN  ASSOCIATIONS  OF  WATER  USERS 
AND  THE  SECRETARY  OP  THE  INTERIOR. 

These  articles  of  agreement,  made  and  entered  into  this 

day  of  ,  19 ,  by  and  between  the  United  States  of 

America,  acting  on  its  behalf  by  ,  Secretary  of  the  In- 
terior, party  of  the  first  part,  and  the Water  Users '  Asso- 
ciation, a  corporation  duly  organized  and  existing  under  the  laws 
of  the of ,  party  of  the  second  part,  their  suc- 
cessors and  assigns, 

WITNESSETH:  That  whereas  the Water  Users'  Associa- 
tion is  a  corporation  organized  and  existing  under  the  laws  of  the 

of ,  for  the  purposes  mention'ed  in  its  articles  of 

incorporation  and  by-laws,  copies  of  which  are  appended  to  this 
agreement,  and  are,  for  every  purpose  of  the  interpretation,  con- 
struction, and  consideration  of  this  agreement  and  of  the  rights 
of  the  parties  thereunder,  or  to  be  deemed,  held,  read,  and  considered 
as  if  fully  written  out  or  printed  herein,  and  deemed  a  part  hereof ; 
and, 

Wheeeas,  the  lands  embraced  within  the  area  proposed  to  be  irri- 
gated as  described  in  said  articles  of  incorporation  or  by-laws  are 
naturally  desert  and  arid  and  incapable  of  proper  cultivation  with- 
out irrigation,  and  will  to  a  greater  or  less  extent  remain  unclaimed, 
unfit  for  habitation,  and  uncultivated,  in  which  condition  they,  or 

a  greater  part  thereof  now  are,  unless  the  waters  of  the 

River  in  and tributaries  be  impounded 

and  the  flow  thereof  regulated  and  controlled;  and, 

Whereas,  the  Secretary  of  the  Interior  contemplates  the  con- 
struction of  certain  irrigation  works  under  the  provisions  of  an  Act 
of  Congress,  entitled  "An  Act  appropriating  the  receipts  from  the 
sale  and  disposal  of  public  lands  in  certain  States  and  Territories  to 
the  construction  of  irrigation  works  for  the  reclamation  of  arid 
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lands,"  approved  June  17,  1902,  for  the  irrigation  and  reclamation 
of  the  lands  described  in  the  said  articles  or  by-laws ;  and, 

Whkeeas,  the  incorporators  and  shareholders  of  said 

Water  Users'  Association  are,  and  under  the  provisions  of  its  ar- 
ticles of  incorporation  and  by-laws  must  be,  owners  and  occupants 
of  lands  in  said  area,  and  in  some  cases  are  appropriators  of  water 
for  the  irrigation  thereof,  and  in  addition  thereto  such  incorpor- 
ators and  shareholders  and  their  s&ccessors  or  assigns  must  initiate 
rights  to  the  use  of  water  from  the  said  proposed  irrigation  works, 
to  be  constructed  by  the  Secretary  of  the  Interior  as  soon  as  such 
rights  may  be  initiated,  and  thereafter  complete  the  acquisition 
thereof  in  the  manner  and  upon  the,  terms  and  conditions  to  be 
prescribed  therefor  by  the  Secretary  of  the  Interior,  which  rights 
shall  be,  and  thereafter  continue  to  be,  forever  appurtenant  to  des- 
ignated lands  owned  by  such  shareholders;  and, 

Wheeeas,  neither  the  relative  priority  nor  the  extent  of  the  indi- 
vidual appropriations  of  such  water  heretofore  made  by  said  in- 
corporators and  shareholders  for  the  lands  described  in  said  ar- 
ticles or  by-laws,  and  which  are  now  vested  rights,  have  been  ascer- 
tained or  determined,  but  said  incorporators  and  shareholders  have 
agreed  among  themselves,  by  the  terms  and  provisions  of  said  ar- 
ticles of  incorporation  and  by-laws,  upon  the  rules  and  principles 
by  and  upon  which  the  relative  priority  and  the  extent  of  their 
several  approprip-tions  and  vested  rights  to  the  use  of  such  water 
shall  be  determined; 

Now,  Thebefoeb,  it  is  agreed  and  understood  by  and  between 
the  parties  hereto : 

1.  That  if  the  Secretary  of  the  Interior  shall  authorize  and 
cause  the  construction  of  the  said  irrigation  works,  the  said  asso- 
ciation will  take  prompt  action  to  secure  the  determination  by  the 
courts  of  the  relative  rights  of  its  shareholders  to  the  use  of  water 
for  said  lands,  and  that  in  the  determination  of  such  rights  and  of 
their  respective  rights  to  the  use  of  water  acquired  under  said  Act 
of  Congress  the  rules  and  principles  set  out  in  said  articles  of  in- 
corporation and  by-laws,  for  such  determination,  shall  be  deemed 
and  established  rtiles  and  principles  for  that  purpose. 

2.  That  only  those  who  are  or  may  become  members  of  said 
association,  under  the  provisions  of  its  articles  of  incorporation  and 
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by-laws,  shall  be  accepted  as  applicants  for  the  rights  to  the  use  of 
water  available  by  means  of  said  proposed  irrigation  works. 

3.  That  the  aggregate  amount  of  such  rights  to  be  issued  shall, 
in  no  event,  exceed  the  number  of  acres  of  land  capable  of  irriga- 
tion by  the  total  amount  of  water  available  for  the  purpose,  being 
(1)  the  amount  now  appropriated  by  the  shareholders  of  said  asso-. 
ciation,  and  (2)  the  amount  to  be  delivered  from  all  sources  in 
excess  of  the  water  now  appropriated;  and  that  the  Secretary  of 
the  Interior  shall  determine  the  number  of  acres  so  capable  of  irri- 
gation as  aforesaid,  his  determination  to  be  made  upon  due  and 
expert  consideration  of  all  available  data,  and  to  be  based  upon  and 
measured  and  limited  by  the  beneficial  use  of  water. 

4.  That  the  payments  for  the  water  rights  to  be  issued  to  the 
shareholders  of  said  association,  under  the  provisions  of  said  Act  of 
Congress,  shall  be  divided  into  not  less  than annual  pay- 
ments, the  first  of  which  shall  be  payable  when  the  water  is  first 
delivered  from  said  works,  or  within  a  reasonable  time  thereafter, 
and  after  due  notice  thereof  by  the  Secretary  of  the  Interior  to  the 
association,  and  that  the  cost  of  said  proposed  irrigation  works  shall 
be  apportioned  equally  per  acre  among  those  acquiring  such  rights. 

5.  That  the  said  Water  Users'  Association  hereby  guarantees 
the  payments  for  that  part  of  the  cost  of  the  irrigation  works  which 
shall  be  apportioned  by  the  Secretary  of  the  Interior  to  its  share- 
holders, and  also  for  the  cost  of  operation  and  maintenance  as  may 
be  assessed  from  year  to  year  by  the  Secretary  of  the  Interior,  and 
will  promptly  levy  calls  or  assessments  therefor  and  collect  or 
require  prompt  payment  thereof  in  such  manner  as  the  Secretary  of 
the  Interior  may  direct;  that  it  will  promptly  pay  the  sums  col- 
lected by  it  to  the  receiver  of  the  local  land  office  for  the  district 
in  which  said  lands  are  situated;  that  it  will  promptly  employ  the 
means  provided  and  authorized  by  the  said  articles  of  incorporation 
and  by-laws  for  the  enforcement  of  such  collections,  and  will  not 
change,  alter,  or  amend  its  articles  of  incorporation  or  by-laws  in 
any  manner  whereby  such  means  of  collection,  or  the  lien  given  to 
it  by  the  shareholders  to  secure  the  payment  thereof,  or  any  assess- 
ments contemplated  or  authorized  thereby,  shall  be  impaired,  dimin- 
ished, or  rendered  less  effective,  without  the  consent  of  the  Secre- 
tary of  the  Interior. 
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6.  That  the  United  States  shall  in  no  manner  be  responsible  for 
the  sums  collected  by  said  association  until  they  have  been  paid 
into  the  hands  of  the  receiver  of  the  local  land  ofiBce,  as  provided  by 
law,  and  in  accordance  with  such  regulations  as  may  be  prescribed 

;by  the  Secretary  of  the  Interior. 

7.  That  for  the  purpose  of  enforcing  collections,  the  association 
[will  adopt  and  enforce  proper  by-laws,  subject  to  the  approval  of 
'  the  Secretary  of  the  Interior,  and  not  change  them  so  as  to  in  any- 
i  wise  impair  their  efficiency  for  said  purpose,  and  will  otherwise  do 

any  and  all  things  it  is  authorized  and  empowered  to  do  in  the 
premises. 

8.  That  the  association  will  adopt  and  enforce  such  rules  and 
regulations  as  it  is  authorized  by  its  articles  of  incorporation  and 
by-laws  to  adopt  and  enforce,  concerning  the  use  of  water  by  its 
shareholders  and  concerning  the  administration  of  the  affairs  of  the 
association,  to  effectually  carry  out  and  promote  the  purposes  of  its 
organization  within  the  provisions  of  said  articles  of  incorporation 
and  by-laws,  which  rules  and  regulations  shall  be  subject  to  the 
approval  of  the  Secretary  of  the  Interior,  and  that  if  the  association 
fail  to  make  and  adopt  such  rules  and  regulations,  then  the  Secre- 
tary of  the  Interior  may  prescribe  them ;  but  in  such  event  the  Sec- 
retary of  the  Interior  shall  impose  no  rule  or  regulation  interfering 
with  any  vested  right  of,  the  shareholders  of  the  association,  as  de- 
fined or  modified  by  said  articles  of  incorporation  and  by-laws. 

9.  That  persons  who  are  not  now  members  of  the  association, 
but  who  may  be  the  owners  or  occupants  of  land  to  be  irrigated,  as 
described  in  its  articles  of  incorporation  or  by-laws,  or  of  added 
lands  as  therein  provided  for  and  to  whom  rights  to  the  use  of 
water  from  the  proposed  irrigation  works  may  be  issued  by  the 
United  States,  may,  at  the  designation  of  the  Secretary  of  the  Inte- 
rior, become  members  of  the  association  upon  subscribing  to  the 
stock  thereof  and  upon  compliance  with  the  other  conditions  pre- 
scribed for  such  membership. 

10.  That  in  all  the  relations  between  the  United  States  and  this 
association  and  the  members  of  the  association,  the  rights  of  the 
members  of  the  association  to  the  use  of  water  where  the  same  have 
vested  are  to  be  defined,  determined,  and  enjoyed  in  accordance  with 
the  provisions  of  the  said  Act  of  Congress  and  of  other  Acts  of 
Congress  on  the  subject  of  the  acquisition  and  enjoyment  of  the 
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rights  to  use  water;  and  also  by  the  laws  of ,  where  not 

inconsistent  therewith,  modified,  if  modified  at  all,  by  the  pro- 
visions of  the  articles  of  incorporation  and  by-laws  of  said  associa- 
tion. 

11.  That  nothing  contained  in  this  agreement,  or  to  be  implied 
from  the  fact  of  its  execution,  shall  be  construed,  held,  or  deemed 
to  be  an  approval  by  the  Secretary  of  the  Interior,  nor  an  adoption 
by  him  of  the  articles  of  incorporation  or  by-laws  of  said  associa- 
tion in  all  their  details  as  to  form  of  organization  of  water  users 
contemplated  and  authorized  by  Section  6  of  the  said  Act  of  Con- 
gress of  June  17, 1902 ;  but  such  approval  and  adoption  is  expressly 
reserved  until  the  conditions  prescribed  in  said  Act  authorizing 
such  approval  and  adoption  shall  have  arisen;  and  that  when  the 
Secretary  of  the  Interior  shall  make,  approve,  and  promulgate  rules 
and  regulations  for  the  administration  of  the  water  to  be  supplied 
from  said  proposed  irrigation  works,  such  rules  and  regulations 
and  such  modifications  thereof  as  the  Secretary  may,  from  time  to 
time,  approve  and  promulgate,  shall  be  deemed  and  held  to  be 
obligatory  upon  this  association  as  fully  and  completely,  and  to 
every  intent  and  purpose,  as  if  they  were  now  made,  approved, 
promulgated,  and  written  out  in  fuU  in  this  agreement,  and  the 
same  are  to  be  so  read  and  construed. 

In  Witness  "Whereof,  the  undersigned  have  hereunto  subscribed 
their  names  and  afiSxed  their  seals  the  day  and  year  first  herein 
written. 


(Department  Seal.),  Secretary  of  the  Interior  for  and 

on  behalf  of  the  United  States 
of  America,  Party  of  the  First 
Part. 


(Corporate  Seal.)^ 


By 


Party  of  the  Second  Part. 


Attest : 


Secretary. 


§  1286.  Water  users'  associations — ^And  our  conclusions. — ^As 
can  readily  be  seen  from  the  foregoing  forms  of  the  articles  of 
incorporation,  by-laws,  and  the  contract  between  these  associations 

147 — ^Kin.  on  Irr. 
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and  the  Federal  Government,^  everything  in  connection  with  the 
organization  of  these  associations  must  be  in  accordance  with  the 
Government's  method,  as  approved  by  the  Secretary  of  the  Interior, 
or  not  at  all.  In  fact,  this  whole  scheme  of  reclamation,  as  included 
in  the  National  Reclamation  Act  and  aU  of  its  amendments,  and 
especially  as  interpreted  by  the  Secretary  of  the  Interior,  as  indi- 
cated by  the  rules  and  regulations  promulgated  by  him,  together 
with  his  requirements  for  the  ingorporation  of  the  water  users' 
associations,  is,  upon  the  part  of  the  Government,  a  cold-blooded 
business  proposition,  constructed  with  the  view  of  returning  to 
the  Government  every  penny  that  it  has  expended  in  the  acquisition 
of  rights  and  the  construction  of  the  works  under  any  of  these 
projects.  Although  this  legislation  was  undoubtedly  induced  by 
Western  members  of  Congress,  a  careful  study  of  the  law  and  the 
rules  and  regulations  thereunder,  as  they  stand  today,  leads  us  to 
the  belief  that  there  is  one  essential  element  which  has  been  almost 
entirely  overlooked,  and  that  is  the  right  of  the  consumer  of  the 
water,  "the  poor,  but  honest  farmer,"  who  is  induced  to  settle 
upon  these  desert  and  arid  lands  and  attempt  to  make  a  home  for 
himself  and  family.  The  whole  scheme  seems  to  be  drawn  upon 
the  plan  of  a  shrewd  Eastern  money  leaner,  who  takes  extraordi- 
nary precautions  to  secure  the  payment  of  the  money  advanced 
upon  security  of  doubtful  value.  Settlers  may  be  induced  to  make 
entries  under  these  projects,  but  when  it  comes  to  their  making  the 
annual  payments  for  the  water  furnished,  it  will  be  found  that  the 
law,  as  it  now  stands,  is  entirely  too  severe  as  to  forfeitures.  From 
a  long  experience  in  the  arid  West  and  with  settlers  under  irriga- 
tion propositions  of  various  Mnds,  the  writer  has  ascertained  that 
very  few  of  these  settlers,  at  the  time  of  making  their  entries,  have, 
as  a  general  thing,  more  ready  money  than  sufficient  to  make 
their  entries,  purchase  a  team  and  the  necessary  stock,  construct  a 
small  house,  barn,  and  other  necessary  buildings,  and  when  it 
comes  to  the  payments  of  from  $2.00  to  $4.00  per  acre  for  the  water 
furnished,  and  beginning  these  payments  the  first  year  of  their  set- 
tlement, and  to  earn  this  money  out  of  the  land  itself,  it  will  be 
found  that,  generally  speaking,  the  burden  will  be  too  great  for 
them  to  bear,  and  that  many  forfeitures  will  be  worked.    Of  course, 

1  See  Sees.  1282-1285. 
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the  operations  under  the  law  are  too  recent  for  us  to  give  any 
direct  results  of  its  workings,  but  we  predict  that  the  law  wiU  have 
to  be  amended  in  many  respects  and  many  extensions  granted  for 
the  making  of  the  payments  for  the  water,  before  these  reclamation 
projects  can  be  made  to  attain  the  success  which  was  intended. 


CHAPTER  66. 

THE   DESERT    LAND   ACTS. 

§  1287.  Scope  of  chapter. 

§  1288.  "Desert  lands" — ^Provisions  for  disposal  to  individuals. 

§  1289.  Desert  land  claims — ^Water  rights— Report  of  the  Commissioner  of 

the  General  Land  Office,  1914. 
§  1290.  Full  text  of  Acts— Acts  of  March  3,  1877,  March  3,  1891. 
§  1291.  Amendatory  Act  of  June  27,  1906 — Delay   caused   by   reclamation 

projects. 
§  1292.  Amendatory  Act  of  March  26,  1908,  relative  to  additional  entries. 
§  1293.  Amendatory  Act  of  March!  28,  1908,  restricting  entries  to  the  public 

surveys. 
§  1294.  Relative  to  entries  on  coal  lands — ^Acts  of  March  3,  1909,  and  June 

22,  1910. 
§  1295.  Effect  of  Act  as  relating  to  navigation  and  appropriation. 
§  1296.  The  application  for  entry. 
§  1297.  Quantity  of  land  that  may  be  entered — Land  must  be  in  compact 

form. 
§  1298.  Essentials  for  acquiring  land  under  the  desert  land  laws. 
§  1299.  Essentials — Citizenship. 
§  1300.  Essentials — The  land  must  be  desert  land. 
§  1301.  Essentials — The  entryman  must  acquire  a  water  right. 
§  1302.  Essentials — Acts  tending  toward  reclamation — Annual  proot 
§  1303.  Essentials — ^Actual  reclamation  necessary — ^Final  proofl 
§1304.  Essentials — Pinal  proof,  when,  and  how  taken. 
§  1305.  Essentials — Payment  for  the  land. 
§  1306.  The  sale  or  assignment  of  desert  land  entries. 
§  1307.  Contests. 
§  1308.  Relinquishments. 
§  1309.  "The  Dry  Farm  Act"  or  "Enlarged  Homestead  Act" — Cause  of  its 

enactment. 
§  1310.  "The  Dry  Farm  Act"  or  "Enlarged  Homestead  Act." 
§  1311.  "The  Dry  Farm  Act"— Construction  of  the  Act. 

§  1287.  Scope  of  chapter. — ^In  this  chapter  we  will  discuss  the 
various  Desert  Land  Acts  of  Congress,  not  only  in  respect  to  the 
water  rights  relating  thereto,  but  also  in  respect  to  the  acquisition 
of  title  to  desert  lands  by  their  reclamation  by  the  means  of  irri- 
gation. 

§  1288.  "Desert  lands" — Provisions  for  disposal  to  individ- 
uals.— Throughout  aU  of  the  arid  region  of  the  United  States  are 
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great  tracts  of  land  with  a  soil  as  rich  as  any  that  can  be  found  on 
earth,  but  in  localities  where  the  rainfall  is  so  slight  that  it  does  not 
furnish  sufficient  moisture  to  nourish  plants  other  than  the  native 
sagebrush,  greasewood,  and  vegetation  of  a  similar  character.  These 
lands  have  been  denominated  by  the  statutes  "desert  lands,"  al- 
though in  fact  they  are  far  from  being  lands  of  that  character.  The 
very  fact  that  the  sagebrush  and  greasewood  will  grow  with  only 
the  moisture  furnished  by  the  scanty  rainfall  tends  to  prove,  in  a 
most  conclusive  manner,  that  these  lands  have  a  rich  and  enduring 
soil,  and  that  with  the  artificial  application  of  water  by  means  of 
irrigation,  they  wiU  produce  any  crops  which  can  withstand  the 
climate  of  any  particular  locality.  These  lands,  as  a  general  thing, 
are  not  riparian,  but  lie  back  from  the  streams,  and  therefore  it  is 
more  difficult  to  conduct  the  water  to  them.  And  hence,  prior  to 
the  year  1877,  comparatively  small  areas  of  these  lands  had  been 
taken  up  and  cultivated;  and  the  only  use  that  they  were  put  to 
was  for  pasture,  especially  in  winter,  for  the  sheep  and  stock  of  the 
flock  and  herd  masters  who  ranged  their  animals  in  these  localities. 

In  1877,  Congress,  viewing  the  situation  relative  to  these  lands, 
with  the  object  of  having  them  taken  up,  settled,  and  cultivated, 
made  special  inducements  toward  that  end.  By  the  Act  of  March 
3  of  that  year  ^  Congress  provided  that  any  person  of  the  requisite 
age  and  citizenship,  upon  the  payment  of  twenty-five  cents  per  acre, 
might  file  a  declaration  in  the  local  land  office  that  he  intended  to 
reclaim  a  tract  of  desert  land  not  exceeding  640  acres  by  conducting 
water  upon  the  same  within  the  period  of  three  years  thereafter, 
and  at  any  time  within  said  period  of  three  years  after  the  filing  of 
the  declaration,  upon  making  satisfactory  proof  of  the  reclamation 
of  said  tract  and  upon  the  payment  of  the  additional  sum  of  one  dol- 
lar per  acre,  a  patent  to  the  land  should  be  issued  to  him.  The  char- 
acter of  the  lands  which  might  be  so  taken  up  under  the  Act  was  de- 
scribed as  all  lands  exclusive  of  timber  and  mineral  lands  which 
would  not,  without  irrigation,  produce  some  agricultural  crop. 
These  lands,  within  the  meaning  of  the  Act  were  deemed  desert 
lands. 

The  terms  of  the  Act  were  amended  by  the  Act  of  March  3,  1891,2 
requiring  the  applicant,  who  must  be  a  resident  citizen  of  the  State 

1  6  Fed.  Stat.  Anii.,  1905,  p.  392;  2  2  6  Fed.  Stat.  Ann.,  p.  395;  2  V.  S. 

U.  8.  Comp.  Stat.  1901,  p.  1548;  19  Comp.  Stat.,  p.  1549;  26  Stat.  L. 
Stat.  L.  877.  1096. 


2342  THE   DBSEET   LAND    ACTS. 

or  Territory  in  wHcli  the  land  sought  to  be  entered  is  located,  at  the 
time  of  his  filing  his  application,  to  also  file  a  map  of  said  land, 
which  shall  exhibit  a  plan  showing  a  mode  of  contemplated  irriga- 
tion, and  which  plan  shall  be  sufficient  to  thoroughly  irrigate  and 
reclaim  said  land,  and  prepare  it  to  raise  ordinary  crops,  and  shall 
also  show  the  source  of  the  water  to  be  used  for  irrigation  and  recla- 
mation of  the  land  covered  by  his  application.  There  was  also  an- 
other important  requirement  to  the  effect  that  for  the  first  three 
years,  while  the  application  was  pending,  one  dollar  per  acre  must 
be  expended  each  year  by  the  applicant  in  permanent  improvements, 
and  in  the  securing  of  water  rights  for  the  irrigation  of  the  land. 
Also,  the  time  within  which  the  final  proofs  may  be  made  was 
extended  to  four  years,  and  the  amount  which  might  be  taken  up 
by  one  person  was  cut  down  to  320  acres.  However,  the  amendment 
provided  that  all  bona  fide  claims  initiated  before  the  amending 
Act  might  be  perfected  and  patented  upon  the  same  terms  and  con- 
ditions as  though  the  amending  Act  had  not  been  passed. 

Also,  by  the  prior  Act  of  August  30,  1890,^  it  was  provided  that 
no  person  after  the  passage  of  the  Act  could  enter  upon  any  of  the 
public  lands  with  a  view  of  occupation,  entry,  or  settlement,  under 
any  of  the  land  laws,  and  could  acquire  title  to  more  than  320  acres 
in  the  aggregate  under  aU  of  said  laws,  but  the  limitation  was  made 
not  to  curtail  the  right  of  persons  who  before  the  passage  of  the  Act 
had  made  such  entry  or  settlement  on  the  public  lands. 

§  1289.  Desert  land  claims— Water  rights — ^Report  of  the  Com- 
missioner of  the  General  Land  OflSce,  1911. — The  situation  of  the 
desert  lands  in  connection  with  the  Desert  Land  Act  is  summed  up 
in  the  report  of  the  Commissioner  of  the  General  Land  Office  for  the 
fiscal  year  ending  June  30,  1911,i  and  which  is  as  follows:  "The 
Desert  Land  Act  of  1877,  as  modified  by  the  amendment  of  March 
3,  1891,  recognized  the  desirability  of  effecting  the  reclamation  of 
desert  land  through  the  efforts  of  individual  entrymen.  At  the 
time  of  the  enactment  of  these  laws  there  were  many  sources  of 
water  available  to  the  individual,  of  which  he  coidd  take  advantage 
and  thus  secure  a  water  supply  sufficient  to  irrigate  the  land  eov- 

«  6  Ted.  Stat.  Ann.,  1905,  p.  313 ;  2         1  See  above  report,  p.  17. 
U.  S.  Comp.  Stat.,  1901,  p.  1404  j  26 
Stat.  L.  391. 
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ered  by  Ms  entry.  Like  the  homestead  law,  the  exercise  of  the  right 
once  exhausted  the  privilege.  It  also  was  limited  to  persons  duly 
qualified  in  the  matter  of  citizenship,  who  at  the  time  of  entry  were 
residents  of  the  State  in  which  the  entry  was  made.  The  apparent 
purpose  of  these  limitations  was  to  prevent  the  misuse  of  the 
beneficent  intention  of  the  Act  by  fraudulent  and  speculative  combi- 
nations, made  with  the  purpose  of  obtaining  unlawful  control  of 
large  bodies  of  the  public  lands.  It  therefore  becomes  necessary  for 
the  land  oflSice,  in  the  administration  of  this  law,  to  carefully  con- 
sider the  good  faith  of  the  claim,  whether  the  land  is  of  the  character 
subject  to  such  entry,  and,  later,  whether  it  has  been  reclaimed  by 
securing  a  permanent  supply  of  water  sufficient  to  effect  irrigation 
of  the  entire  tract. 

"What  constitutes  land  desert  in  character  is  largely  dependent 
upon  relative  conditions,  all  of  which  must  be  taken  into  considera- 
tion in  the  adjudication  of  these  claims.  The  most  difficult  ques- 
tion, however,  is  one  pertaining  to  water  rights.  The  Land  Depart- 
ment must  determine  whether,  under  the  laws  of  the  State  where 
the  entry  is  made,  the  entryman  has  secured  such  a  water  right  as 
will  be  appurtenant  to  the  land  and  fully  accomplish  the  intended 
reclamation.  The  value  of  water  in  States  containing  arid  and 
semi-arid  lands  has  been  recognized  by  appropriate  legislation, 
under  which  all  water  rights  must  be  adjudicated  by  the  State  au- 
thorities, and  it  is  imeumbent  upon  the  Land  Department,  in  passing 
to  title  a  desert  land  entry,  to  see  that  under  such  laws  and  adju- 
dications the  entryman  has  secured  a  permanent  water  right. 

"The  gradual  absorption  of  the  water  supply  from  the  smaller 
streams  by  the  individual  entryman  naturally  resulted  in  the  neces- 
sity of  organizing  water  companies  to  bring  water  from  a  great  dis- 
tance, and  this  has  led,  in  some  instances,  to  relations  between  entry- 
men  and  water  companies  that  require  the  utmost  scrutiny  to  pre- 
vent the  acquisition  of  large  holdings  through  entries  nominally 
made  for  the  benefit  of  the  individual,  but  actually  in  the  interest  of 
the  company." 

§  1290.  Full  text  of  Acts— Acts  of  March  3,  1877,  March  3, 
1891. — On  March  3,  1877,  there  was  approved  an  Act  passed  by 
Congress,  entitled:  "An  Act  to  provide  for  the  sale  of  desert  lands 
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in  certain  States  and  Territories,"  i  the  full  text  of  which  is  as 
f  oUows : 

"That  it  shall  be  lawful  for  any  citizen  of  the  United  States,  or 
any  person  of  requisite  age,  'who  may  be  entitled  to  become  a  citi- 
zen, and  who  has  filed  his  declaration  to  become  such,'  and  upon 
payment  of  twenty-five  cents  per  acre'  to  file  a  declaration  under 
oath  with  the  register  and  receiver  of  the  land  district  in  which  any 
desert  land  is  situated,  that  he  inttends  to  reclaim  a  tract  of  desert 
land  not  exceeding  one  section,  by  conducting  water  upon  the  same, 
within  the  period  of  three  years  thereafter. 

"Provided,  however,  that  the  right  to  the  use  of  water  by  the  per- 
son so  conducting  the  same,  on  or  to  any  tract  of  desert  land  of  six 
hundred  and  forty  acres  shall  depend  upon  bona  fide  prior  appro- 
priation ;  and  such  right  shaU  not  exceed  the  amount  of  water  actu- 
ally appropriated,  and  necessarily  used  for  the  purpose  of  irrigation 
and  reclamation;  and  all  surplus  water  over  and  above  such  actual 
appropriation  and  use,  together  with  the  waters  of  all  lakes,  rivers, 
and  other  sources  of  water  supply  upon  the  public  lands  and  not 
navigable,  shall  remain  and  be  held  free  for  the  appropriation  and 
use  of  the  pubUe  for  irrigation,  mining,  and  manufacturing  pur- 
poses subject  to  existing  rights. 

"Said  declaration  shall  describe  particularly  said  section  of  land 
if  surveyed,  and,  if  unsurveyed,  shall  describe  the  same  as  nearly  as 
possible  without  a  survey. 

"At  any  time  within  the  period  of  three  years  after  filing  said 
declaration,  upon  making  satisfactory  proof  to  the  register  and 
receiver  of  the  reclamation  of  said  tract  of  land  in  the  manner 
aforesaid,  and  upon  payment  to  the  receiver  of  the  additional  sum 
of  one  dollar  per  acre  for  a  tract  of  land  not  exceeding  six  hundred 
and  forty  acres  to  any  one  person,  a  patent  for  the  same  shall  be 
issued  to  him. 

"Provided,  that  no  person  shall  be  permitted  to  enter  more  than 
one  tract  of  land  and  not  to  exceed  six  hundred  and  forty  acres, 
which  shall  be  in  compact  form. 

"Sec.  2.  That  all  lands,  exclusive  of  timber  lands,  and  mineral 
lands,  which  will  not,  without  irrigation,  produce  some  agricultural 
crop,  shall  be  deemed  desert  lands,  within  the  meaning  of  this  Act, 

16  Fed.  Stat.  Ann.,  1905,  pp.  392-  1548,  1549;  Supp.  Eev.  Stat.  TJ.  S., 
397;   2  U.  S.  Comp.  Stat.  1901,  pp.      1874-1891,  p.  137;  19  Stat.  L.  377. 
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which  fact  shall  be  ascertained  by  proof  of  two  or  more  credible 
witnesses  under  oath,  whose  affidavits  shall  be  filed  in  the  land  office 
in  which  said  tract  of  land  may  be  situated. 

' '  Sec.  3.  That  this  Act  shall  only  apply  to  and  take  effect  in  the 
States  of  California,  Oregon,  and  Nevada,  and  the  Territories  of 
"Washington,  Idaho,  Montana,  Utah,  "Wyoming,  Arizona,  New  Mex- 
ico and  Dakota,  and  the  determination  of  what  may  be  considered 
desert  land  shall  be  subject  to  the  decision  and  regulation  of  the 
Commissioner  of  the  General  Land  Office." 

To  the  above  Act,  Sections  4  to  8  were  added  by  the  Act  of  March 
3,  1891,2  which  provide  as  follows : 

"Sec.  4.  That  at  the  time  of  filing  the  declaration  hereinbefore 
required  the  party  shall  also  file  a  map  of  said  land,  which  shall 
exhibit  a  plan  showing  the  mode  of  contemplated  irrigation,  and 
which  plan  shall  be  sufficient  to  thoroughly  irrigate  and  reclaim 
said  land,  and  prepare  it  to  raise  ordinary  agricultural  crops,  and 
shall  also  show  the  source  of  the  water  to  be  used  for  irrigation  and 
reclamation.  Persons  entering  or  proposing  to  enter  separate  sec- 
tions, or  fractional  parts  of  sections,  of  desert  lands,  may  associate 
together  in  the  construction  of  canals  and  ditches  for  irrigating  and 
reclaiming  all  of  said  tracts,  and  may  file  a  joint  map  or  maps  show- 
ing their  plans  of  internal  improvements. 

"Sec.  5.  That  no  land  shall  be  patented  to  any  person  under 
this  Act  unless  he  or  his  assignors  shall  have  expended  in  the  neces- 
sary irrigation,  reclamation,  and  cultivation  thereof,  by  means  of 
main  canals  and  branch  ditches,  and  in  the  permanent  improve- 
ments upon  said  land,  and  in  the  purchase  of  water  rights  for  the 
irrigation  of  the  same,  at  least  three  dollars  per  acre  of  the  whole 
tract  reclaimed  and  patented  in  the  manner  following :  "Within  one 
year  after  making  entry  of  such  tract  of  desert  land  as  aforesaid 
the  party  so  entering  ^hall  expend  not  less  than  one  dollar  per  acre 
for  the  purposes  aforesaid ;  and  he  shall  in  like  manner  expend  the 
sum  of  one  dollar  per  acre  during  the  second  and  also  during  the 
third  year  thereafter,  until  the  full  sum  of  three  dollars  per  acre  is 
so  expended.  Said  party  shall  file  during  each  year  with  the  regis- 
ter proof,'  by  affidavits  of  two  or  more  credible  witnesses,  that  the 
full  sum  of  one  dollar  per  acre  has  been  expended  in  such  necessary 

2  6  Fed.  Stat.  Ann.,  1905,  p.  395;  2  U.  S.  Comp.  Stat.,  1901,  p.  1549;  26  Stat. 
L.  1096,  1097. 
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improvements  during  such  year,  and  the  manner  in  which  expended, 
and  at  the  expiration  of  the  third  year  a  map  or  plan  showing  the 
character  and  extent  of  such  improvements.  If  any  party  who  has 
made  such  application  shaU  fail  during  any  year  to  file  the  testi- 
mony aforesaid,  the  lands  shall  revert  to  the  United  States,  and  the 
twenty-five  cents  advanced  payment  shall  be  forfeited  to  the  United 
States,  and  the  entry  shall  be  canceled.  Nothing  herein  contaiaed 
shall  prevent  a  claimant  from  makihg  his  final  entry  and  receiving 
his  patent  at  an  earlier  date  than  herein  prescribed,  provided  that 
he  then  makes  the  required  proof  of  reclamation  to  the  aggregate 
extent  of  three  dollars  per  acre :  Provided,  That  proof  be  further 
required  of  the  cultivation  of  one-eighth  of  the  land. 

"Sec.  6.  That  this  Act  shall  not  affect  any  valid  rights  hereto- 
fore accrued  under  the  Act  of  March  3, 1877,  but  all  iona  fide  claims 
heretofore  lawfully  initiated  may  be  perfected,  upon  due  compli- 
ance with  the  provisions  of  said  Act,  in  the  same  manner,  upon  the 
same  terms  and  conditions,  and  subject  to  the  same  limitations,  for- 
feitures, and  contests  as  if  this  Act  had  not  been  passed;  or  said 
claims,  at  the  option  of  the  claimant,  may  be  perfected  and  patented 
under  the  provisions  of  said  Act,  as  amended  by  this  Act,  so  far  as 
applicable ;  and  all  Acts  and  parts  of  Acts  in  conflict  with  this  Act 
are  hereby  repealed. 

' '  Sec.  7.  That  at  any  time  after  filing  the  declaration,  and  within 
the  period  of  four  years  thereafter,  upon  making  satisfactory 
proof  to  the  register  and  receiver  of  the  reclamation  and  cultiva- 
tion of  said  land  to  the  extent  and  cost  and  in  the  manner  aforesaid, 
and  substantially  in  accordance  with  the  plans  herein  provided  for, 
and  that  he  or  she  is  a  citizen  of  the  United  States,  and  upon  the 
payment  to  the  receiver  of  the  additional  sum  of  one  dollar  per 
acre  for  said  land,  a  patent  shaU  issue  therefor  to  the  applicant  or 
his  assigns;  but  no  person  or  association  of  persons  shall  hold  by 
assignment  or  otherwise  prior  to  the  issue  of  patent,  more  than  three 
hundred  and  twenty  acres  of  such  arid  or  desert  lands,  but  this 
section  shall  not  apply  to  entries  made  or  initiated  prior  to  the 
approval  of  this  Act.  Provided,  however,  That  additional  proofs 
may  be  required  at  any  time  within  the  period  prescribed  by  law, 
and  that  the  claims  or  entries  made  under  this  or  any  preceding  Act 
shall  be  subject  to  contest,  as  provided  by  the  law,  relating  to 
homestead  cases,  for  illegal  inception,  abandonment,  or  failure  to 
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comply  with  the  requirements  of  law,  and  upon  satisfactory  proof 
thereof  shall  be  canceled,  and  the  lands,  and  the  moneys  paid  there- 
for, shall  be  forfeited  to  the  United  States. 

"Sec.  8.  That  the  provisions  of  the  Act  to  which  this  is  an 
amendment,  and  the  amendments  thereto,  shall  apply  to  and  be  in 
force  in  the  State  of  Colorado,  as  well  as  the  States  named  in  the 
original  Act ;  and  no  person  shall  be  entitled  to  make  entry  of  desert 
land  except  he  be  a  resident  citizen  of  the  State  or  Territory  in 
which  the  land  sought  to  be  entered  is  located."  ^ 

§  1291.  Amendatory  Act  of  June  27,  1906— Delay  caused  by 
reclamation  projects. — ^Under  Section  5  of  the  Act  of  June  27, 
1906,1  it  is  provided  that  where  the  desert-land  entry  has  been  or 
may  be  embraced  within  the  exterior  limits  of  a  reclamation  project, 
under  the  Act  of  June  17,  1902,2  gj^d  the  entryman  has  been  hin- 
dered, delayed,  or  prevented  from  making  his  improvements  or  from 
reclaiming  the  land  embraced  within  his  entry,  by  reason  of  the 
withdrawal  of  the  land  for  such  reclamation  project,  the  time  dur- 
ing which  he  has  been  so  hindered,  delayed,  or  prevented  shall  not 
be  computed  in  determining  the  time  within  which  such  entryman 
is  required  to  make  such  improvements  and  reclamation,  if  the 
reclamation  project  should  be  afterward  abandoned.  But  if  the 
reclamation  project  is  carried  to  completion,  so  as  to  make  avail- 
able a  water  right  for  the  land  embraced  in  any  such  desert-land 
entry,  and  the  entryman  is  not  the  owner  of  a  water  right,  he  is 
required  to  comply  with  all  the  provisions  of  the  Eeclamation  Act  of 
June  17, 1902,  and  to  relinquish  aU  land  embraced  within  his  desert- 
land  entry  in  excess  of  160  acres,  and  as  to  such  160  acres  retained, 
he  shall  be  entitled  to  make  final  proof  and  obtain  patent  upon  com- 
pliance with  the  terms  of  payment  prescribed  in  the  said  Eeclama- 
tion Act,  and  not  otherwise.  But  nothing  contained  in  said  Section 
5  shall  be  held  to  require  a  desert-land  entryman  who  owns  a  water 

3  For  the  full  text  of  Section  5  of  certain     cases     to     take     advantage 

the  Act  of  June  27,  1906,  making  de-  thereof,  see  Sec.  1253. 

ductions   for   time    the   entryman   of  i  Supp.   Fed.   Stat.   Ann.,   1909,  p. 

desert  land  entries  was  hindered  and  544;  34  Stat.  L.  520. 

delayed  by  reason  of  reclamation  proj-  2  For  the  National  Beclamation  Act, 

ects  under  the  National  Eeclamation  see  Chap.  65,  Sees.  1235-1286. 
Act,   and  requiring  the  entryman  in 
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right  and  thereby  reclaims  the  land  embraced  in  his  entry  to  accept 
the  conditions  of  the  Reclamation  Act.^ 

Under  this  Act,  no  entryman  will  be  excused  from  compliance 
with  all  the  requirements  of  the  desert  land  law  until  he  has  filed  in 
the  local  land  office  an  affidavit  showing  in  detail  all  of  the  facts 
upon  which  he  claims  the  right  to  be  excused.  This  affidavit  must 
show  when  the  hindrance  began,  the  nature,  character,  and  the 
extent  of  the  same,  and  it  must  be  corroborated  by  two  disinterested 
persons,  who  can  testify  from  their  own  personal  knowledge.  The 
matter  must  be  then  submitted  to  the  General  Land  Office,  where  the 
request  wiU  be  allowed  or  denied,  as  the  circumstances  justify.  An 
entryman  will  not  need  to  invoke  the  privileges  of  the  Act  in  con- 
nection with  final  proof  until  such  final  proof  is  due.  If  after 
investigation  the  reclamation  project  is  abandoned,  the  time  for 
compliance  with  the  law  will  begin  to  run  from  the  date  of  notice 
of  such  abandonment.  If,  however,  the  reclamation  project  is 
carried  to  completion  by  the  Government  and  a  water  supply  has 
been  made  available  for  the  land  embraced  in  such  desert-land  entry, 
the  entryman  must  comply  with  all  the  provisions  of  the  Reclama- 
tion Act,  and  must  relinquish  all  the  land  embraced  in  his  entry  in 
excess  of  160  acres.  Nothing  contained  in  the  Reclamation  Actj 
j  however,  shall  be  construed  to  mean  that  a  desert-land  entryman 
who  owns  a  water  right  and  reclaims  the  land  embraced  in  his 
entry  must  accept  the  conditions  of  the  Reclamation  Act,  but  he 
may  proceed  independently  of  the  Government's  plan  or  irrigation 
and  acquire  title  to  the  land  embraced  in  his  desert-land  entry  by 
means  of  his  own  system  of  irrigation.  However,  desert-land  entry- 
men  within  the  exterior  boundaries  of  a  reclamation  project  who 
expect  to  secure  water  from  the  Government  works  must  relinquish 
all  of  the  lands  embraced  in  their  entries  in  excess  of  160  acres 
whenever  they  are  required  to  do  so  through  the  local  land  office,  and 
must  reclaim  at  least  one-half  of  the  irrigable  area  covered  by  their 
water  right  in  the  same  manner  as  private  owners  of  land  irrigated 
under  a  reclamation  project.* 

' '  Special  attention  is  called  to  the  fact  that  nothing  contained  in 

3  For  the  ftill  te3d;  of  Seetion  5  of  4  Circular,  Sept.  30,  1910,  39  Land 

the   Act   of   June   27,    1906,   see   the  Dec.  253,  Sees.  34-44;  Regulations,  38 

amendatory  Acts  to  the  National  Eeo-  Land  Dec.  644,  Sees.  70-79;   Eegula- 

lamation  Act,  Sees.  1245-1260.  tions,  37  Land  Dee.  322,  Sees.  34-42. 
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the  Act  of  June  27,  1906,  shall  be  construed  to  mean  that  a  desert- 
land  entryman  who  owns  a  water  right  and  reclaims  the  land  em- 
braced in  his  entry  must  accept  the  conditions  of  the  Reclamation 
Act  of  June  17,  1902,  but  he  may  proceed  independently  of  the 
Government's  plan  of  irrigation  and  acquire  title  to  the  land 
embraced  in  his  desert-land  entry  by  means  of  his  own  system  of 
irrigation. ' ' " 

§  1292.— Amendatory  Act  of  March  26,  1908,  relative  to  addi- 
tional entries. — The  amendatory  Act  of  March  26,  1908,i  provided 
as  follows:  "That  any  person  who  prior  to  the  passage  of  this 
Act  has  made  entry  under  the  desert-land  laws,  but  from  any 
cause  has  lost,  forfeited,  or  abandoned  the  same,  shall  be  entitled  to 
the  benefits  of  the  desert-land  law  as  though  such  former  entry  had 
not  been  made,  and  any  person  appljdng  for  a  second  desert-land 
entry  under  this  Act  shall  furnish  the  description  and  date  of  his 
former  entry:  Provided,  That  the  provisions  of  this  Act  shall 
not  apply  to  any  person  whose  former  entry  was  assigned  in  whole 
or  in  part  or  canceled  for  fraud,  or  who  relinquished  the  former 
entry  for  a  valuable  consideration." 

A  person,  except  as  provided  for  in  the  above  Act,  can  make  but 
one  entry  of  desert  lands.  In  order  to  take  advantage  of  the  bene- 
fits of  the  Act,  it  must  be  shown  that  the  former  entry  was  not 
assigned  in  whole  or  in  part  or  canceled  for  fraud,  and  it  must  be 
described  by  section,  township,  and  range,  or  by  the  date  and 
number,  as  to  be  readily  identified  on  the  records  of  the  General 
Land  Office.  In  such  cases  it  is  not  sufficient  for  the  applicant  to 
state  that  he  made  an  entry  at  a  certain  land  office,  about  a  certain 
time;  but  the  land  must  be  sufficiently  described,  or  the  date  and 
number  of  the  entry  stated.^ 

For  desert  land  entries  within  the  dent  to  his  right  to  water,  to  relin- 

boundaries    of    reclamation    projects,  quish  to  the  Government  all  of  the 

see  the  Eeelamation  Act,  Sec.  1253.  land  embraced  within  his  entry  in  ex- 
See,  also,  case  of  W.  H.  Skinner,  cess  of  160  acres.     Instructions,  Jan. 

39  Land  Dee.  519;  Eobert  J.  Slater,  20,  1912,  40  Land  Dec.  386. 

39  Land  Deo.  380.  5  Circular,  Sept.  30,  1910,  39  Land 

A  desert  entryman  of  lands  falling  Dec.  253,  Sec.  42. 

within  a  Government  reclamation  proj-  i  Supp.  Fed.  Stats.  Ann.,   1909,  p. 

ect,  who  seeks  to  secure  water  for  the  549;  35  Stat.  L.  48. 

reclamation    thereof    from    the    proj-  2  Regulations,   37    Land   Dec.    313, 

eet,  is  required,  aa  a  condition  prece-  Sec.  5. 
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The  above  Act  was  made  to  apply  also  to  homestead  entries  hy 
the  Act  approved  February  3,  1911,3  w^hjch  is  as  follows :  ' '  That 
any  person  who,  prior  to  the  approval  of  this  Act,  has  made  entry 
under  the  homestead  or  desert-land  laws,  but  who,  subsequently  to 
such  entry,  from  any  cause  shall  have  lost,  forfeited,  or  abandoned 
the  same,  shall  be  entitled  to  the  benefits  of  the  homestead  or  desert- 
land  laws  as  though  such  former  entry  had  not  been  made,  and  any 
person  applying  for  a  second  homestead  or  desert-land  entry  under 
this  Act  shall  furnish  a  description  and  the  date  of  his  former 
entry :  Provided,  That  the  provisions  of  this  Act  shall  not  apply  to 
any  person  whose  former  entry  was  canceled  for  fraud,  or  who  re- 
linquished his  former  entry  for  a  valuable  consideration  in  excess  of 
the  filing  fees  paid  by  him  on  his  original  entry.'* 

"A  person  applying  to  make  second  homestead  or  desert-land 
entry  under  this  Act  must  file  in  the  local  land  office  an  application 
to  enter  a  specific  tract  of  public  lands,  subject  to  entry  under  the 
laws  in  question,  accompanied  by  his  affidavit  executed  before  an 
officer  authori/ed  to  administer  oaths  under  the  public  land  laws, 
stating  the  description  of  the  former  entry  by  section,  township, 
and  range  numbers  (or  the  number  of  the  entry  and  land  office 
where  made) ;  date  of  entry;  when  he  lost,  forfeited,  or  abandoned 
the  same;  that  it  was  not  canceled  for  fraud;  and  the  amount,  if 
anything,  received  for  abandoning  or  relinquishing  his  former  entry. 
!  This  affidavit  must  be  corroborated  by  the  affidavit  of  one  or  more 
persons  having  knowledge  of  the  facts  relative  to  the  abandonment 
of  the  claim,  or  the  relinquishment  of  the  former  entry,  and  the 
consideration  received  therefor,  which  corroborating  affidavit  may 
be  executed  before  any  officer  authorized  to  administer  oaths,  and 
having  an  official  seal."  *• 

A  second  desert  land  entry,  under  lamation  projfeet,  upon  which  irriga- 

the  above  Act,  may  be  held  under  an  tion  thereof  depended.     Matthias  P. 

assignment  of  the  same.     Harrington  Zindorf,  40  Land  Dec.  96. 

V.  Patterson,  38  Land  Dec.  438.  s  Public,  No.  340 ;  Stat.  L.  — . 

The  act  of  March  26,  1908,  does  not  4  For  instructions  for  the  above  Act, 

authorize   a   second   desert   entry   by  see  those  of  Feb.  28,  1911,  39  Land 

one  yfho  has  received  patent  on  a  for-  Dec.  524. 

mer  entry,  notwithstanding  the  lands  s  Instructions  of  May  17|  1911,  40 

so  patented  have  become  worthless  by  Land  Dec.  91. 
reason  of  the  destruction  of  the  rec- 


ENTRIES   EESTEICTED    TO   PUBLIC    8UEVEY8.  2351 

§  1293.  Amendatory  Act  of  March  28,  1908,  restricting  entries 
to  the  public  surveys. — These  Acts  were  still  further  amended  by 
the  amendatory  Act  of  March  28, 1908,1  which  provided  as  follows : 

"Sec.  1.  That  from  and  after  the  passage  of  this  Act  the  right  to 
make  entry  of  desert  lands  under  the  provisions  of  the  Act"  ap- 
proved March  3,  1877,  as.  amended  by  the  Act  approved  March  3, 
1892,2  "shall  be  restricted  to  surveyed  public  lands  of  the  character 
contemplated  in  the  Acts,  and  no  such  entries  of  unsurveyed  lands 
shall  be  allowed  or  made  of  record:  Provided,  however,  That  any 
individual  qualified  to  make  entry  of  desert  lands  under  said  Acts 
who  has,  prior  to  survey,  taken  possession  of  a  tract  of  unsurveyed 
desert  land  not  exceeding  in  area  320  acres  in  compact  form,  and  has 
reclaimed  or  has  in  good  faith  commenced  the  work  of  reclaiming 
the  same,  shall  have  the  preference  right  to  make  entry  of  such 
tract  under  said  Acts,  in  conformity  with  the  public  land  surveys, 
within  ninety  days  after  the  filing  of  the  approved  plat  of  survey  in 
the  district  land  office." 

Section  2  provides  for  assignments  of  desert-land  entries,  and  will 
be  treated  in  another  section.* 

"Sec.  3.  That  any  entryman  under  the  above  Acts  who  shall 
show  to  the  satisfaction  of  the  Commissioner  of  the  General  Land 
Office  that  he  has  in  good  faith  complied  with  the  terms,  require- 
ments, and  provisions  of  said  Acts,  but  that  because  of  some  un- 
avoidable delay  in  the  construction  of  the  irrigation  works,  intended 
to  convey  water  to  the  said  lands,  he  is,  without  fault  on  his  part, 
unable  to  make  proof  of  the  reclamation  and  cultivation  of  said 
land,  as  required  by  said  Acts,  shaU,  upon  filing  his  corroborated 
affidavit  with  the  land  office  in  which  said  land  is  located,  setting 
forth  said  facts,  be  allowed  an  additional  period  of  not  to  exceed 
three  years,  within  the  discretion  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  within  which  to  furnish  proof  as  required  by  said 

Acts  of  the  completion  of  said  work."  * 

t 

1  Supp.  Fed.  Stat.  Ann.,  1909,  p.  that  unavoidable  delay  in  the  construe- 
550;  35  Stat.  L.  52.  tion  of  irrigation  works  by  means  of 

2  Supra.  which  the  entryman  intends  to  convey 

3  See  See.  1306.  water    upon    his    claim    is    the  only 
See    Circular,    Sept.    30,    1910,    39      ground  upon  which  its  provisions  may 

Land  Dec.  253,  See.  7;  Virgil  Patter-      be    invoked;    and    in  the  absence  of 
eon  40  Land  Dec.  264.  some  actual,  tangible  work  in  the  way 

4  The    above    section    contemplates     of  an  irrigation  system  on  the  claim, 
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Prior  to  the  Act  of  March  28,  1908,  a  desert-land  entry  could 
embrace  unsurveyed  lands,  but,  since  the  date  of  that  Act,  desert- 
land  entries  can  not  be  made  on  unsurveyed  lands.  This  Act  pro- 
vides, however,  that  if  a  duly  qualified  person  shall  go  upon  a  tract 
of  unsurveyed  desert  land  and  reclaims,  or  commences  to  reclaim, 
the  same  he  shall  be  allowed  a  preference  right  of  ninety  days  after 
the  filing  of  the  plat  of  survey  in  the  local  land  office  to  make  entry 
of  the  land.  To  preserve  this  preference  right  the  work  of  reclama- 
tion must  be  continued  up  to  the  fibng  of  the  plat  of  survey,  unless 
the  reclamation  of  the  land  is  completed  before  that  time,  and  in 
that  event  the  claimant  must  continue  to  cultivate  and  occupy  the 
land  until  the  survey  is  completed  and  the  plat  filed.^ 

§  1294.  Relative  to  entries,  on  coal  lands — ^Acts  of  March  3, 
1909,  and  June  22,  1910.— By  the  Act  of  March  3,  1909,^  Congress 
provided  that,  when  any  person  has  in  good  faith  located  or  entered 
under  the  non-mineral  land  laws  of  the  United  States  any  lands, 
which  subsequently  to  the  entry  thereof,  are  classified  as  coal  lands, 
he  may,  if  he  so  elects,  receive  a  patent  therefor,  which  shall  con- 
tain a  reservation  to  the  United  States  of  aU  coal  in  said  lands,  and 
the  right  to  prospect  for,  mine,  and  remove  the  same.     This  Act 

a  mere  intention,  or  even  contract,  to  and  35,  the  certificate  showed  no  title, 

obtain  water  from  an  irrigation  sys-  for  the   description  in  the  certificate 

tern  in  the  future,  in  the  event  the  must  mean  the  south  half  of  section 

practicability  of  such  system  be  dem-  33   as   finally  located  by   the   of&cial 

onstrated  by  actual  test,  is  not  suffi-  survey    of    the    Federal  Government, 

eient  to  warrant  the  extension  author-  Edgar  v.  McNair,  157  CaL  494,  108 

ized  by  the  above  Act.    John  S.  Ten-  Pae.  Eep.  306. 

dick,  37  Land  Dec.  332.  The    right    to    extension    of    time 

5  Eegulations,   37   Land   Dec.   313;  within   which   to    submit   final   proof 

Arthur  E.  Day,   39  Land  Deo.   475;  upon  a  desert  land  entry  accorded  by 

Hoobler  v.  Treflfry,  39  Land  Dec.  557.  the  Act  of  March  28,   1908,  is  fixed 

Where,  under  an  action  for  land  by  the  Act  itself  upon  a  proper  show- 
claimed  under  a  eertifiSfte  of  entry  as  ing  of  facts  bringing  a  case  within 
a  desert  location,  described  as  the  its  provisions  and  is  not  a  mere  privi- 
south  half  of  section  33  of  a  desig-  lege  resting  in  the  discretion  of  the 
nated  township  and  range,  the  evi-  Commissioner  to  allow  or  deny.  Hoob- 
dence  showed  that  the  description  in  ler  v.  Trefifry,  39  Land  Dec.  557. 
the  certificate  was  based  on  the  de-  l  Supp.  Fed.  Stat.  Ann.,  1909,  563; 
seription    in    a    private    survey,    and  35  Stat.  L.  844. 

that  the  land  in  controversy  was  under  For  the  full  text  of  the  Act,  see 

the  Government  survey  in  sections  34  Coal  Lands,  See.  443. 
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applies  to  all  desert  entries  and  to  other  entries  made  for  agricul- 
tural purposes  and  to  selections  by  any  State.^  But  Congress  did 
not  stop  with  the  above  Act.  By  the  Act  of  June  22,  1910,  it 
provided  for  a  similar  patent  with  a  similar  reservation  to  lands 
which  were  known  and  classified  to  be  chiefly  valuable  for  coal, 
prior  to  the  time  of  entry.  By  the  Act  of  June  22,  1910,3  ft  -j^as 
provided  that  unreserved  public  lands  of  the  United  States,  exclusive 
of  Alaska,  which  have  been  withdrawn  or  classified  as  coal  lands,  or 
are  lands  valuable  for  coal,  shall  be  subject  to  entry  by  actual 
settlers  only,  under  the  desert-land  laws,  and  under  other  laws 
named  in  the  Act,  with  a  reservation  to  the  United  States  of  the 
coal  in  such  lands  and  of  the  right  to  prospect  for,  mine,  and  re- 
move the  same.  But  no  desert  entry  made  under  the  provisions 
of  the  Act  shall  contain  more  than  160  acres. 

§  1295.  Effect  of  Act  as  relating  to  navigation  and  appropria^ 
tion. — By  these  Acts  Congress  again  recognized  and  assented  to 
the  appropriation  of  water  under  the  Arid  Region  Doctrine  of  ap- 
propriation, i  and  in  contravention  of  the  common  law  right  of  the 
lower  proprietor  to  insist  on  the  continuous  flow  of  the  waters  of 
the  natural  streams  flowing  over  the  public  domain.2  And  as  will 
be  noticed  by  the  terms  of  Section  1  of  the  Act  the  water  which 
may  be  appropriated  is  not  dedicated  for  the  use  of  merely  those 
who  take  advantage  of  the  law  to  take  up  lands  under  its  provisions, 
but  all  surplus  water  shall  remain  and  be  held  free  for  the  appro- 
priation and  use  of  the  public  for  irrigation,  mining,  and  manufac- 
turing purposes  subject  to  existing  rights.  By  this  Act,  as  far  as 
the  Government  was  concerned,  the  right  of  all  riparian  proprietors 
who  took  up  lands  after  its  passage,  to  the  undiminished  flow  of  the 
natural  streams  flowing  over  the  public  domain,  was  abrogated,  as 
inapplicable  throughout  the  arid  and  semi-arid  West.^ 

2  For  selections  under  the  Carey  doctrine  by  Congress,  see  discussion 
Act,  see  Sec.  1321.  of  Acts  of  1866  and  1870,  Sees.  611- 

See,  also,  State  of  Utah,  38  Land  619. 
Deo.  245.  2  For  appropriation  as  against  the 

3  Public,  No.  227 ;  36  Stat.  L.  583.  rights   of  riparian  owneie,   see   Sees. 
For  full  text  of  Act,  see  Sec.  443.  810-823. 

1  For  the  Arid  Eegion  Doctrine  of  3  See    discussion   upon   question   of 

appropriation,  see  Sees.  585-594.  undiminished  flow.  See.  549. 

For  the  previous  recognition  of  the  See,  also,  Hough  t.  Porter,  5]  Ore. 
148— Kin.  on  Irr. 
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"By  this  Act  the  general  Government  made  the  water,  not  only  of 
lakes  and  rivers,  but  also  oilier  sources  of  water  supply  upon  the 
public  lands,  and  not  navigable,  the  subject  of  appropriation.  The 
conditions  about  the  water  shed  of  Quartz  Gulch  make  it  clearly  a 
situation  where  the  water  is  the  subject  of  appropriation,  under 
the  liberal  terms  of  the  Act  of  Congress  referred  to. "  ^  The  matter, 
however,  was  left  to  the  respective  States  to  adopt  such  rule  as  it 
saw  fit  governing  waters  withiu  th^r  boundaries.^  But,  under  the 
terms  of  the  Act,  Congress  did  not  intend  to  rele^e  its  control  over 
the  navigable  waters  of  the  country,  and  to  grant  to  those  reclaim- 
ing arid  lands  the  right  to  appropriate  the  waters  of  either  the  main 
stream  itself,  or  the  waters  of  the  tributary  streams  which  united 
into  a  navigable  water  course,  to  the  extent  that  it  will  thereby 
destroy  the  navigability  of  such  water  course  in  derogation  of  the 
interests  of  all  the  people  of  the  United  States.^  Neither  did  it 
release  the  right  upon  the  part  of  the  Government  to  make  reserva- 
tions of  the  waters  for  certain  purposes,  discussed  in  previous 
sections.'^ 

§  1296.  The  application  for  entry. — ^A  person  who  desires  to 
make  an  entry  under  the  desert-land  laws,  must  file  with  the  register 
and  receiver  of  the  local  land  of&ce  a  declaration  or  application, 
under  oath,  showing  that  he  is  a  citizen  of  the  United  States,  or  has 
declared  his  intention  to  become  a  citizen;  that  he  is  21  years  of  age 

318,  95  Pac.  Eep.  732,  98  Pac.  Eep.  11    Aiiz.    128,    89    Pac.    Eep.    504; 

1083,    102    Pae.    Bep.    728;    TTnited  United  States  v.   Coniad  Investment 

States  V.  Eio  Grande  etc.  Co.,  174  TJ.  Co.,  156  Fed.  Eep.  123;   Wuiters  v. 

S.  690,  43  li.  Ed.  1136,  19  Sup.  Ct.  United  States,  207  U.  S.  564,  52  L.  Ed. 

Eep.  770;   Farm  Inv.  Co.  v.  Carpen-  340,  28  Sup.  Ct.  Eep.  207;  affirming 

ter,  9  Wyo.  110,  61  Pae.  Eep.  258,  50  Id.,  148  Fed.  Eep.  684,  78  C.  C.  A- 

L.  E.  A.  747,  87  Am.  St.  Eep.  918;  546;  Id.,  143  Fed.  Eep.  740,  74  C.  C. 

Gutierres  v.  Albuquerque  ete.  Co.,  188  A.  666. 

U.  S.  545,  47  L.  Ed.  588,  23  Sup.  Ct.         i  Borman  v.   Blackmon,  Ore. 

Eep.  338;  affirming  Id.,  10  N.  M.  177,     ,  118  Pac.  Eep.  848. 

61  Pac.  Eep.  357;  Williams  v.  Altnow,  6  See  Sec. '493. 
51  Ore.  275,  95  Pac.  Eep.  200;  United  «  United  States  ▼.  Eio  Grande  otc. 
States  V.  Conrad  Inv.  Co.,  156  Fed.  Co.,  174  U.  8.  690,  43  L.  Ed.  1136, 
Eep.  123;  State  ex  reX.  Liberty  Lake  19  Sup.  Ct.  Eep.  770;  Kansas  v.  Colo- 
lee  Co.  V.  Superior  Court,  47  Wash,  rado,  185  U.  8.  125,  46  L.  Ed.  838,  22 
310,  91  Pac.  Eep.  968;  Boquillas  Land  Sup.  Ct.  Eep.  552;  Id.,  206  U.  8.  46, 
&  Cattle  Co.  v.  Curtis,  213  U.  S.  339,  51  L.  Ed.  956,  27  Sup.  Ct.  Eep.  655. 
53  L.  Ed.  822,  29  Sup.  Ct.  Eep.  493;  7  See  Sees.  388,  668. 
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or  over;  and  that  he  is  also  a  iona  fide  resident  of  the  State  or 
Territory  in  which  the  land  sought  to  be  entered  is  located.  He 
must  also  state  that  he  has  not  previously  exercised  the  right  of 
entry  under  the  desert-land  laws  by  making  an  entry  or  having 
taken  one  by  assignment;!  that  he  has  not,  since  August  30,  1890, 
acquired  title  to,  nor  is  claiming  under  any  of  the  agricultural  land 
laws,  including  the  lands  applied  for,  lands  which  in  the  aggregate 
exceed  320  acres ;  and  that  he  intends  to  reclaim  the  lands  applied 
for,  by  conducting  water  thereon,  within  four  years  from  the  date 
of  his  application.  This  declaration  must  contain  a  description  of 
the  land,  by  legal  subdivisions,  section,  township,  and  range.  The 
terms  set  forth  in  the  application  require  a  personal  knowledge  by 
the  entryman  of  the  lands  intended  to  be  entered.  The  affidavit, 
which  is  made  a  part  of  the  application,  can  not  be  made  by  an 
agent  or  upon  information  and  belief,  and  the  register  and  receiver 
are  instructed  to  reject  all  applications  in  which  it  is  not  made  to 
appear  that  the  statements  contained  therein  are  made  upon  the 
applicant's  own  knowledge  and  that  it  was  obtained  from  a  personal 
examination  of  the  lands.  A  complete  statement  of  the  facts  must 
be  made,  showing  the  applicant's  acquaintance  with  the  land  and 
how  he  knows  it  to  be  desert  land.^  This  declaration  must  be  cor- 
roborated by  the  affidavits  of  two  reputable  witnesses,  who  must 
be  personally  acquainted  with  the  land,  and  they  must  state  the 
facts  regarding  the  condition  and  situation  of  the  land  upon  which 
they  base  their  opinion  that  it  is  subject  to  desert-land  entry.  Appli- 
cants and  witnesses  must  in  aU  cases  state  their  places. of  actual  resi- 
dence, their  business  or  occupation,  and  their  postoffice  addresses. 
The  application  and  corroborating  affidavits  must  be  sworn  to  before 
the  register  or  receiver  of  the  land  district  in  which  the  land  is  lo- 
cated, or  before  a  United  States  commissioner  of  a  court  exercising 
Federal  jurisdiction  in  the  territory,  or  before  the  judge  or  clerk  of 
any  court  of  record  in  the  county  or  land  district  in  which  the  land 
is  situated.  In  case  the  application  and  affidavits  are  made  out  of 
the  county  in  which  the  land  is  located,  the  applicant  must  show, 
by  affidavit,  that  the  application  was  made  before  the  nearest  or 
most  accessible  officer  qualified  to  take  such  affidavits  in  the  land 

1  See,  bowerer,  for  additional  desert         2  As  to  what  constitutes  desert  land 
entries,  Sees.  1309-1311,  under  the  Act,  see  Sec.  1300. 
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district  -^  the  affidavits  of  the  applicant  and  his  two  witnesses  must 
in  every  instance  be  made  at  the  same  time  and  place  and  before 
the  same  officer.* 

As  it  is  required  that  persons  who  make  desert-land  entries  must 
acquire  a  clear  title  to  the  use  of  sufficient  water  to  irrigate  and 
reclaim  the  whole  of  the  land  entered,  or  as  much  thereof  as  suscep- 
tible of  irrigation,  and  to  keep  it  permanently  irrigated ;  therefore, 
if  a  person  makes  an  entry  before  ^  has  acquired  a  water  right,  he 
does  so  at  his  own  risk,  because  one  entry  will  exhaust  his  right, 
and  he  wiU  not  be  repaid  the  money  paid  at  the  time  of  making 
the  entry.  At  the  time  of  filing  his  application  with  the  register 
and  receiver,  the  applicant  should  also  file  a  map  showing  the  plan 
by  which  he  proposes  to  conduct  water  upon  the  land  and  the 
manner  by  which  he  intends  to  irrigate  the  same,  and  at  the  same 
time  he  must  pay  the  receiver  the  sum  of  25  cents  per  acre  for  the 
land  applied  for.  The  receiver  will  issue  a  receipt  for  the  money, 
and  the  register  and  receiver  will  jointly  issue  a  certificate  showing 
the  allowance  of  the  entry.  This  application  will  be  given  its 
proper  serial  number,  and  at  the  end  of  each  month  an  abstract 
of  the  entries  allowed  under  these  laws  will  be  transmitted  to  the 
General  Land  Office.^ 

Amendments  to  desert-land  applications  may  be  made  under 
certain  conditions.  "Where,  through  no  fault  of  the  entryman,  the 
lands  embraced  in  an  entry  are  found  to  be  so  unsuitable  for  the 
purposes  for  which  the  entry  was  made,  as  to  make  the  completion 
of  the  entry  impracticable,  an  amendment  of  the  entry  may  be 
allowed  by  eliminating  one  or  more  of  the  subdivisions  entered  and 
including  other  tracts  in  lieu  thereof.  But  in  such  case  at  least  a 
legal  subdivision  approximating  forty  acres  in  area  of  the  land 
originally  entered,  must  be  retained,  and  the  entry  as  amended 
embrace  contiguous  tracts.  The  application  to  amend  must  be  filed- 
within  one  year  from  the  date  of  the  original  entry.^  So,  too, 
where  the  entryman  can  not  at  the  date  of  his  original  filing  take 

S  See   Circular,   Sept.   30,   1910,  39  Sees.   12,   13 ;    Eegulations,   37   Land 

Land  Deo.  253.  Dec.  315,  Sees.  12,  13. 

See   Circular,    32   Land  Dec.   539 ;  6  Jennie  M.  Mitchell,  37  Land  Dec. 

Act  of  March  11,  1908,  32  Stat.  L.  63.  43. 

4  Begulations,    37    Iiand   Dec.    312,  See,   also.   Circular,   36   Land  Dec. 

Sees.  8-11.  287;  Circular,  37  Land  Deo.  655. 

B  Circular,   Sept.   30,   1910,  p.  253, 
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the  fiill  quantity  of  land  allowed  by  law,  because  of  prior  entries 
or  filings  covering  adjacent  lands,  and  he  immediately  takes  steps 
which  result  in  the  clearing  of  the  record  as  to  the  tracts  desired, 
he  will  thereupon  be  permitted  to  amend  his  application  by  includ- 
ing such  tracts  to  the  full  extent  of  the  land  allowed  by  law ;  but  he 
can  not  make  such  an  amendment  where  there  is  any  considerable 
delay  in  taking  the  initiatory  steps  with  a  view  to  clearing  the 
recordJ 

§  1297.  Quantity  of  land  that  may  be  entered — Land  must  be  in 
compact  form. — Under  the  original  Act  of  March  3, 1877,i  a  person 
was  allowed  to  enter  one  section,  or  640  acres,  of  desert  land.  But, 
by  the  Act  of  March  3, 1891,  no  person  is  allowed  to  enter  more  than 
320  acres  of  desert  land.  Moreover,  by  the  Act  of  August  30,  1890,2 
it  is  provided  as  follows:  "No  person  who  shall  after  the  pas- 
sage of  this  Act,  enter  upon  any  of  the  public  lands  with  a  view 
to  occupation,  entry,  or  settlement  under  any  of  the  land  laws  shall 
be  permitted  to  acquire  title  to  more  than  320  acres  in  the  aggregate, 
under  all  of  said  laws,  but  this  limitation  shall  not  operate  to  cur- 
tail the  right  of  any  person  who  has  heretofore  made  entry  or  settle- 
ment on  the  public  lands,  or  whose  occupation,  entry,  or  settlement, 
is  validated  by  this  Act." 

Under  this  Act  no  person  is  permitted  to  acquire  title,  under  all 
the  agricultural  land  laws,  to  more  than  320  acres;  therefore,  if  a 
person  has,  since  August  30,  1890,  acquired,  under  any  of  the  laws 
except  mineral  laws,  320  acres,  or  is  at  the  date  of  his  application 
claiming  320  acres  under  said  laws,  he  is  not  authorized  to  make  a 
desert-land  entry  for  any  quantity  whatever.^ 

A  person  can  only  make  one  entry  under  the  desert-land  law,  and 
the  right  is  exhausted  by  that  entry,  whether  the  maximum  quantity 
of  land,  or  less,  is  entered,  except,  however,  as  provided  for  by  the 

7  Charles  C.  Wilson,  37  Land  Deo.  1  See  See.  1290. 

769 ;  Instructions,  36  Land  Dee.  44.  2  6  Eed.   Stat.  Ann.,   1905,  312 ;   2 

Where  a  desert  entry  is  made  for  a  U.  S.  Comp.  Stat.,  p.  1404;  26  Stat. 

less,  area   than   the   entryman  is   en-  L.  391. 

titled  to  take  under  the  law,  he  may  3  For  the   exception  as  to  mineral 

be  permitted,  in  the  absence  of  ad-  laws,  see  6  Fed.  Stat.  Ann.,  1905,  p. 

Terse  claim,  to  amend  his  entry  to  in-  313;    2  V.   S.   Comp.   Stat.,   1901,  p. 

elude  an  adjoining  tract.    Gust  Ham-  1405;  26  Stat.  L.  1101. 
mar,  40  Land  Deo.  576. 
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Act  of  March  26,  1908,  where  the  entry  has  been  abandoned,  lost, 
or  forfeited,  prior  to  the  passage  of  that  Act.^ 

However,  it  is  held  that  where  a  desert  entryman  could  not,  at  the 
date  of  entry  because  of  existing  withdrawals  covering  part  of  the 
land  desired  by  him,  embrace  in  his  entry  the  full  area  allowed  by 
law,  he  may,  upon  the  restoration  of  the  withdrawn  land,  be  permit- 
ted to  enlarge  his  entry  to  conform  to  his  original  intentions.^ 

The  land  entered  under  the  desert-land  laws  must  be  in  compact 
form;  which  means  that  it  should  be  as  nearly  square  as  possible. 
Where,  however,  it  is  impracticable,  on  account  of  the  previous 
appropriation  of  adjoining  lands,  or  on  account  of  the  topography 
of  the  country,  to  take  the  land  in  a  compact  form,  all  the  facts 
regarding  the  situation,  location,  and  character  of  the  land  sought 
to  be  entered,  and  the  surrounding  tracts,  should  be  stated,  in  order 
that  the  General  Land  Office  may  determine  whether,  under  aU  the 
circumstances,  the  entry  should  be  allowed  in  the  form  sought. 
Entrymen  should  make  a  complete  showing  in  this  regard,  and 
should  state  the  facts,  and  not  the  conclusions  they  derive  from  the 
facts,  as  it  is  the  province  of  the  Land  Department  of  the  Grovern- 
ment  to  determine  whether  or  not,  from  the  facts  stated,  the  entry 
should  be  allowed.^ 

§  1298.  Essentials  for  acquiring  land  under  the  desert  land 
laws. — ^It  will  be  noticed  from  the  provisions  of  the  desert  land 
Acts,  as  set  forth  in  a  preceding  section,  i  that  in  order  for  a 
person  to  acquire  title  to  a  tract  of  desert  land,  under  the  Acts,  that 
there  are  five  important  essentials  which  must  be  complied  with. 
First,  there  must  be  the  requisite  citizenship;  second,  the  land 
sought  to  be  entered  must  be  desert  land  within  the  meaning  of  the 
Acts;  third,  there  must  be  sufficient  water  appropriated  or  pur- 
chased to  irrigate  and  reclaim  the  land,  and  the  ditches  and  other 
works  must  be  constructed  to  conduct  the  water  to  the  place  of  use ; 
fourth,  there  must  be  an  actual  reclamation  of  the  land,  and  an 
actual  cultivation  of  at  least  one-eighth  of  the  tract  entered;  and, 

4  For  the  Act  of  March  26,  1908,  6  Eegulations,  37  Land  Dec.  313, 
see  See.  1293;  Circular,  Sept.  30,  1910,  Sec.  6;  Circular,  Sept.  30,  1910,  39 
39   Land  Dee.   253;    Eegulations,   37     Land  Dec.  253,  Sec.  6. 

Land  Dec.  313,  Sec.  5.  1  See  See.  1290. 

5  Bridget  Thibedeav,  39  Land  Dee. 
48. 
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fifth,  there  must  be  the  payment  of  $1.25  per  acre.  As  will  be 
readily  seen,  the  chief  object  of  the  law  was  the  reclamation  of  the 
land,  so  as  to  make  it  habitable;  and,  therefore,  this  reclamation 
was  made  a  condition  precedent  to  the  acquisition  of  title  to  the 
same. 

It  will  also  be  noticed  that  under  the  Acts  there  is  a  union  of 
Federal  and  State  control  as  far  as  the  acquisition  of  both  the 
lands  and  water  are  concerned.  The  title  to  the  lands  comes  from 
the  Federal  Government,  while  the  title  to  the  water  must  be 
acquired  under  the  laws  of  the  respective  States.  But  they  are  in 
a  way  dependent  upon  each  other.  The  title  to  the  land  can  not 
be  acquired  unless  there  has  been  also  acquired  a  title  to  a  water 
right  sufficient  to  reclaim  the  land.  While,  upon  the  other  hand, 
the  title  to  the  water  right  can  not  be  acquired  unless  there  is  the 
land  to  which  it  can  be  applied  for  irrigation  or  some  other  bene- 
ficial use.  In  the  following  sections,  therefore,  we  wiU  discuss  the 
subject  from  the  standpoint  of  the  requisite  essentials  for  the 
acquisition  of  title  to  both  the  land  and  the  water  right,  and  in 
the  order  named  above.^ 

§  1299.  Essentials — Citizenship. — ^In  the  first  place  there  must 
be  the  requisite  citizenship.  The  applicant  must  be  a  "resident 
citizen"  of  the  State  in  which  the  land  sought  to  be  entered  is 
located.  Relative  to  individuals  this  is  held  to  include  the  citizens 
of  one  State  who  go  to  another  State  with  the  avowed  intention  to 
make  their  permanent  home  therein.^  But  the  citizens  of  one  State 
can  not  file  the  necessary  applications  for  desert  land  in  another 
State.  Under  the  original  Act  of  1877,  it  was  held  that  the  language 
clearly  excluded  associations  or  corporations  from  making  desert 
entries.2  But  under  the  law  as  amended  in  1891,  it  is  held  by  the 
Land  Department,  that  a  corporation  may  make  a  desert  entry;  but 
in  order  to  be  qualified  to  make  such  an  entry,  it  must  show  the 
qualification  of  each  member  of  such  corporation ;  and  if  one  member 
is  disqualified  to  make  such  entry,  then  such  corporation  is  not 
qualified  to  make  entry,^    A  woman,  whether  married  or  single, 

2  See  Sees.   1299-1305.  3  Jacob  Switzer  Company,  33  Land 

1  Pettet  v.  MoCormiek,  34  Land  Dee.  Dee.  383 ;  Silsbee  Town  Co.,  34  Land 
586.  Bee.  430. 

2  Salina  Stoek  Co.  v.  United  States, 
85  Fed.  Kep.  339,  29  C.  C.  A,  181. 
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who  possesses  the  necessary  qualifications,  can  make  a  desert-land 
entry.*  At  the  time  of  making  final  proof,  an  entryman  of  alien 
birth  must  have  been  admitted  to  full  citizenship,  which  must  be 
shown  by  a  duly  certified  copy  of  the  certificate  of  naturalization.  ^ 

§  1300.  Essentials — The  land  must  be  desert  land. — The  land 
applied  for  must  be  desert  land  within  the  meaning  of  the  Acts; 
that  is  to  say,  lands  which  will  npt,  without  irrigation,  produce 
some  agricultural  crop.  The  occasion  on  which  the  desert  character 
of  the  land  is  to  be  ascertained  is  at  the  time  of  the  filing  of  the 
declaration.  This  is  also  a  fact  to  be  determined  by  the  register  of 
the  land  office  upon  affidavits  or  other  proper  evidence;  and  his 
determination  is  final  and  conclusive  on  the  courts  in  the  absence  of 
direct  impeachment  for  fraud.  ^  And  in  the  determination  of  the 
character  of  the  land,  the  annual  rainfall,  the  crops  which  may  be 
produced  on  the  land  without  irrigation,  whether  the  land  has 
living  water  flowing  through  it  or  living  springs,  the  natural  growth 
of  the  timber  on  the  land,  as  to  whether  the  land  is  all  or  only  part 
desert,  and  any  other  facts  which  enter  into  each  particular  case, 
may  be  taken  into  consideration. 

Lands  not  subject  to  desert  land  entry  under  the  Act: 

First.  Lands  bordering  upon  streams,  lakes,  or  other  natural 
bodies  of  water,  or  through  which  or  upon  which  there  is  any  river, 
stream,  arroyo,  lake,  pond,  body  of  water,  or  living  spring,  until 
the  clearest  proof  of  their  desert  character  is  furnished. 

Second.  Lands  which  produce  native  grasses  in  sufficient  quan- 
tity, if  unfed  by  grazing  animals,  to  make  an  ordinary  crop  of  hay 
in  usual  seasons,  are  not  desert  lands. 

Third.  Lands  which  will  produce  an  agricultural  crop  of  any 
kind,  in  amount  to  make  the  cultivation  reasonably  remunerative, 
are  not  desert. 

Fourth.  Lands  containing  sufficient  moisture  to  produce  a 
natural  growth  of  trees  are  not  to  be  classed  as  desert  lands.^ 

4  Regulations,  37  Land  Deo.  312;  Dee.  228;  Regulations,  37  Land  Dec. 
Circular,  Sept.  30,  1910,  39  Land  Deo.      312. 

253,  See.  4.  See,  also,  Circular,  Sept.  30,  1910, 

5  Regulations,  37  Land  Dec.  312.         39  Land  Deo.  253,  Sec.  3. 

1  United  States  v.  Mackintosh,  85  Desert  land,  so  far  reclaimed  by  a 
Fed.  Rep.  333,  29  C.  C.  A.  176.  former  entryman  that  in  one  year  it 

2  Circular,  Jan.  15,  1902,  31  Land     produced  200  tons  of  hay,  is  not  sub- 
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In  this  connection  it  is  held  by  the  Land  Department  that  is  is  a 
mere  presumption  that  lands  containing  sufficient  moisture  to  pro- 
duce trees  will  also  produce  agricultural  crops;  but,  like  all  pre- 
sumptions of  fact,  it  may  be  rebutted  by  proof  showing  that  the 
land  is  actually  desert  in  character  and  will  not  produce  agricul- 
tural crops  without  irrigation.^  Lands  that  one  year  after  another 
for  a  series  of  years  will  not  without  artificial  irrigation  produce 
reasonably  remunerative  crops  are  desert  within  the  meaning  of  the 
desert  land  law.  Therefore,  lands  situated  within  a  notoriously 
arid  or  desert  region,  and  themselves  previously  desert  within  the 
meaning  of  the  desert  land  law,  do  not  necessarily  lose  their  char- 
acter as  desert  lands  merely  because  of  unusual  rainfall  for  a  few 
successive  seasons  their  productiveness  was  increased  and  larger 
crops  were  raised  thereon;  and,  under  such  circumstances  a  strong 
preponderance  of  evidence  will  be  required  to  take  them  out  of  the 
class  of  desert  lands.*  The  character  of  the  land  at  the  rate  of  the 
desert-land  entry  controls  in  determining  whether  the  land  is  sub- 
ject to  such  an  entry,  and  the  fact  that  the  entryman  purchased 
the  improvements  of  a  prior  desert  entryman  for  the  same  land  does 
not  entitle  him  to  have  the  character  of  the  land  determined  as  of 
the  date  of  the  prior  entry.^ 

ject  to   desert  land   entry  after  the  Dee.   169;   W.  L.  Eynerson,   7  Land 

relinquishment   of   the   land   by   suoh  Deo.  177;   Keys  v.  Eumsey,  10  Land 

entryman.     Fisher  v.  Ballinger,  Court  Dee.  558;  United  States  v.  Jenks,  14 

of  Appeals,  District  of  Columbia,  case  Copp's  L.   O.   61;    Andrew  Leslie,   9 

decided  March  6,  1911.  Land  Dee.   204;    Sims  v.   Phalen,   11 

3  See  Instructions,  Dec.  5,  1901,  31  Land  Dec.  206 ;  United  States  v.  Hag- 
Land  Dee.  149.  gin,  12  Land  Dee.  34;  Dillon  v.  Moul- 

See,  also,  Heinzman  v.  Letroadec's  ton,    15    Land    Dec.    271;    Wm.    H. 

Heirs,   28   Land  Dee.    497 ;     Instruo-  Wheeler,  22  Land  Dec.  412 ;  James  A. 

tions,  31  Land  Dec.  149;  Id.,  4  Land  Hardin,  10  Land  Dec.  313;  E.  W.  Mak- 

Dec.  33;  Euling  of  Secretary,  6  Land  inson,   4   Land   Dec.    165;    Taylor   v. 

Dee.  662 ;  Babeock  v.  Watson,  2'  Land  Sogers,  14  Land  Dee.  194 ;  Campbell 

Dec.  19 ;  C.  G-.  Johnson,  27  Land  Dee.  v.   Sutter,   16  Land    Dee.    40 ;    Wm. 

123;  Circular,  June  27,  1887,  5  Land  Skeen,  14  Land  Dee.  270. 

Deo.  708 ;  Nilson  v.  Anderson,  23  Land  4  Pederson  v.   Parkinson,   37   Land 

Deo.  138;  Dickinson  v.  Auerbaoh,  18  Dee.  522. 

Land  Deo.  16 ;  Lay  v.  Hunter,  2  Land  5  Chiffin    v.    Swift,    37    Land   Dee. 

Deo.  17 ;  Houek  v.  Bettelyoun,  7  Land  89 ;    Eivers  v.  Burbank,   9   C.   L.   O. 

Dee.   425;    Eiggan  v.   Eiley,   5  Land  238;  Taylor  v.  Eogers,  14  Land  Deo. 

Dee.  595;  Alexander  Toponoe,  4  Land  194;    Campbell    T.    Sutter,    16    Land 

Dec.  261;   Freeman  v.  Lind,  8  Land  Dec.  40. 
Dee.  163 ;  Roots  v.  Emmerson,  10  Land 
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§  1301.   Essentials— The  entiyman  must  acquire  a  water  right. — 

The  third  essential  in  order  for  the  entryman  to  secure  a  patent  to 
land  under  the  desert  laws  is  that  he  must  secure  a  water  right  suffi- 
cient to  irrigate  the  land,  and  this  water  right  must  depend  upon  a 
"bona  fide  prior  appropriation."  He  may  appropriate  the  water 
himself  directly  from  the  natural  streams,  but  this  is  not  required  by 
the  law.  He  may  purchase  the  right  or  acquire  it  in  any  legal 
method  permitted  for  the  acquisition  of  water  rights,  under  the  local 
laws  of  the  State  wherein  the  land  is  located.  Hence  a  corporation 
organized  for  the  purpose  of  appropriating  and  selling  water  to 
settlers  may  become  the  intermediary  for  furnishing  water  to  appli- 
cants under  the  desert  land  law.^  The  applicant  may  also  sink 
artesian  or  other  wells  and  secure  the  water  for  the  land  in  this 
manner,  where  the  physical  features  of  the  country  will  permit.^ 
In  fact  the  method  of  obtaining  the  water  right  is  immaterial,  pro- 
vided that  a  permanent  water  right  is  acquired  by  the  applicant, 
and  that  the  water  is  of  sufficient  quantity  for  the  cultivation  of  the 
land,  filed  upon  by  the  applicant.^  There  must  be  a  bona  fide  own- 
ership in  the  applicant  of  the  water  right ;  and  an  agreement,  made 
between  the  entry  of  the  land  and  final  proof,  to  sell  the  water  after 
such  proof,  is  ground  for  the  cancellation  of  the  entry.* 

1  Gutierres  ▼.  Albuquerque  Land  &  Parkinson,  37  Laud  Deo.  522 ;  Eegu- 

Irr.   Co.,   188   TJ.   S.   545,   47  L.   Ed.  lations,  37  Land  Dee.  320,  Sees.  26, 

588,  23  Sup.  Ct.  Eep.  338;  affirming  27;  Circular,  Sept.  30,  1910,  39  Land 

10  N.  M.  177,  61  Pac.  Eep.  357,  where  Dee.  253,  Sees.  12,  14. 

the  Court  held  that  irrigation  eorpo-  See,   also,   final   proof.   Sees.   1303, 

rations  generally  are  recognized  in  the  1304. 

legislation  of  Congress,  and  the  rights  2  Oriu  P.  McDonald,  13  Land  Dec. 

conferred  are  not  limited  to  such  cor-  30. 

porations    as    are   mere    combinations  3  Wallace  v.  Boyce,  1  Land  Dee.  26. 

of  owners  of  irrigable  land.  4  Wheaton  v.  Wallace,  24  Land  Dee. 

,     See    for    powers    of    corporations,  100. 

Sees.  1464-1478.  Upon  the  subject  of  actual  reelama- 

The  applicant  may  purchase  stock  tion  necessary,  see  next  section, 

in  an  irrigation  company,  whereby  he  Water  acquired  to  reclaim  a  desert 

is  entitled  to  the  use  of  sufficient  wa-  entry  does  not  become  an  inseparable 

ter.   Bradley  v.  Vasold,  36  Land  Deo.  appurtenance  therefrom,  and  it  may  be 

106.  conveyed  separate  and  apart  from  a 

See,   also.    Instructions,    Aug.    25,  conveyance  of  the  land.     Village  of 

1899,  29  Land  Dee.  133;  A.  W.  Lind-  Hailey  v.  Eiley,  14  Idaho  481,  95  Pae. 

sey,   28   Land  Dee.   512;    Wallace   v.  Eep.  686,  17  L.  E.  A.,  N.  S.,  86. 
Boyce,  1  Land  Deo.  26;  Pederson  v. 
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§  13Q2.  Essentials — Acts  tending  toward  reclamation — Annual 
proof. — And,  again,  before  the  entryman  can  secure  a  title  to  the 
land  covered  by  his  application,  he  must  make  satisfactory  proof  of 
the  reclamation  and  cultivation  of  said  land.  It  was  the  manifest 
purpose  of  Congress  to  hold  out  to  the  citizens  of  the  United  States 
by  the  Desert  Land  Acts  an  inducement  to  reclaim  the  waste  and 
desert  lands  of  the  public  domain,  and  thus  render  them  subservient 
to  the  uses  of  husbandry  by  means  of  irrigation.  This  is  to  be 
accomplished  by  such  a  system  of  ditches  as  would  carry  to  the  sub- 
divisions of  the  land,  a  supply  of  water  such  as,  when  let  out  of  the 
ditches,  might  spread  over  the  land,  and  stimulate  vegetable  life. 
It  is  not  enough  to  simply  acquire  a  water  right,  or  to  have  the 
ditches  constructed  in  which  the  water  might  be  conveyed  to  the 
land,  but  there  must  be  proof  of  the  actual  reclamation  and  culti- 
vation of  the  land  to  the  extent  and  cost  and  in  the  manner  provided 
by  the  law.  The  law  as  amended  by  the  Act  of  1891,  provides  that 
no  land  shall  be  patented  to  any  person  under  the  Act,  unless  the 
entryman  or  his  assignors  shall  have  expended  in  the  necessary 
irrigation,  reclamation^  and  cultivation  thereof,  by  means  of  main 
canals  and  branch  ditches,  and  in  permanent  improvements  upon 
the  land,  and  in  the  purchase  of  water  rights  for  the  irrigation  of 
the  same,  at  least  three  dollars  per  acre  of  the  whole  tract.  This 
expenditure  must  be  made  at  least  at  the  rate  of  one  dollar  per  acre 
per  annum  beginning  with  the  first  year  after  filing  the  application ; 
but  the  applicant  may  make  these  expenditures  of  the  whole  three 
dollars  per  acre  at  an  earlier  date  than  the  first  three  years,  and 
upon  making  sufficient  proof  receive  his  patent :  Provided,  That  he 
also  furnishes  proof  of  the  actual  cultivation  of  at  least  one-eighth 
of  the  land  covered  by  his  application.  And  determining  whether  a 
desert 'land  entryman  has  complied  with  the  requirement  of  the 
statute  relative  to  annual  expenditure,  the  reasonable  value  of  the 
work  done  or  improvements  placed  upon  the  land  is  the  criterion," 
and  not  the  amount  alleged  by  the  entryman  to  have  been  expended 
therefor.^ 

The  statutory  requirements  as  to  the  yearly  expenditures  is 
explicit  and  mandatory,  as  are  all  of  the  other  requirements  imposed 

1  Bradley  t.  Vasold,  36  Land  Deo.  For  the  method  of  making  annual 
106;  Bigdon  t.  Adams,  34  Land  Dee.  proof b,  see  Begulations,  37  Land  Dec. 
279.  317,  Sees.  17-19. 
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by  the  Desert  Land  Act,  and  the  Land  Department,  in  the  face  of  a 
contest  brought  upon  the  ground  of  failure  to  comply  with  the  law, 
is  without  authority  to  waive  its  observance,  even  though  it  should 
be  convinced  of  the  intent  of  the  claimant  to  in  the  future  fully 
comply  with  the  law ;  and,  hence  in  cases  for  non-compliance  with- 
the  law  the  only  thing  that  the  Department  can  do  is  to  cancel  the 
entry  as  provided  in  the  Act.2 

During  the  first,  second,  and  third  years  after  making  an  entry, 
the  entryman  must  expend  one  dollar  each  year  for  each  acre  of 
land  entered  by  him  for  the  purpose  of  improving  and  reclaiming 
the  land,  and  at  or  before  the  end  of  each  year  he  must  make  and 
file  with  the  register  and  receiver  proof  of  such  expenditure.^ 

In  making  annual  proof,  expenditures  for  ditches,  canals,  dams, 
fences,  roads,  where  they  are  necessary,  the  first  breaking  of  the 
soil  for  erecting  barns,  stables,  etc.,  and  for  digging  wells,  where 


2  Wilkinson  v.  Stillwell,  35  Land 
Dec.  92,  where  the  Department  held 
that  well  casing  purchased  and  placed 
upon  a  desert  land  entry  can  not,  so 
long  as  it  is  unattached  to  the  realty, 
and  retains  its  status  as  personal 
property,  be  considered  a  permanent 
improvement  of  the  land  within  the 
meaning  of  the  Act.  Bigdon  v.  Adams, 
34  Land  Dee.  279. 

So  also  there  was  the  same  ruling 
in  the  case  of  expenditures  for  ma- 
chinery for  boring  wells.  Nelson  J. 
Littlejohn,  35  Land  Deo.  638. 

As  no  residence  is  required,  the  ex- 
penditure for  the  erection  of  a  dwell- 
ing house  is  not  within  the  contem- 
plation of  the  Act.  Instructions,  Feb. 
27,  1906,  34  Land  Dee.  465. 

An  expenditure  for  "discing"  land 
embraced  in  a  desert  land  entry,  with 
the  view  of  planting  the  same  to  crop, 
may  be  accepted  as  equivalent  to  the 
first  plowing  of  the  BoU,  and  the  en- 
tryman is  entitled  to  credit  therefor. 
James  Stimson,  37  Land  Dee.  75. 

See,  also,  Munsen  v.  Johnson,  39 
Land  Dec.  127,  where  it  is  held  that 


the  payment  by  a  desert  land  entry- 
man  to  cover  his  proportionate  share 
of  the  cost  of  construction  and  main- 
tenance of  irrigation,  by  means  of 
which  his  land  is  proposed  to  be  irri- 
gated is  a  proper  basis  for  annual 
proof. 

To  entitle  a  desert  entryman  to 
credit  for  improvements  made  upon 
the  land  by  a  former  entryman,  they 
must  be  permanent  in  character,  and 
have  enduring  utUity,  tending  to  affect 
reclamation  of  the  land;  therefore,  ex- 
penditures for  breaking  up  land  by  a 
previous  entryman  can  not  be  ac- 
cepted toward  meeting  the  -require- 
ments of  the  statute  where  the  ground 
broken  has  been  permitted  to  relapse 
into  its  original  state.  Heflin  v. 
Schnare,  40  Land  Dec.  261. 

3  Circular,  Sept.  30,  1910,  39  Land 
Dec.  253,  Sees.  17-19;  Regulations, 
37  Land  Deo.  317,  Sec.  17. 

A  contest  may  be  successfully  main- 
tained for  the  failure  to  make  the 
requisite  annual  expenditure.  Eegu- 
lations,   37   Land  Dee.   322,   Sec.   32. 

See,  also,  contests,  Sec.  1307. 
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they  are  to  be  used  in  irrigating  the  lands,  will  be  accepted  by  the 
Land  Department  as  satisfactory  expenditures;  but  expenditures 
for  surveying  the  land  in  order  to  locate  the  corners  of  the  same 
will  not  be  accepted.  However,  where  such  surveying  is  for  the 
purpose  of  ascertaining  the  levels  of  ditches,  canals,  etc.,  it  will  be 
accepted.  Expenditures  for  cultivation  after  the  soil  has  been 
first  prepared  will  not  be  allowed,  because  the  entrsrman  is  supposed 
to  be  repaid  for  such  work  by  the  crops  to  be  reaped  as  the  result 
of  cultivation.  Expenditures  for  material  of  any  kind  will  not  be 
allowed,  unless  such  material  has  been  actually  installed  or  used  for 
the  purpose  for  which  it  was  purchased.  The  annual  proofs  must 
contain  itemized  statements  showing  the  manner  in  which  expendi- 
tures were  made.  Expenditures  for  stock  or  an  interest  in  an 
irrigation  company,  through  which  the  water  is  to  be  secured  for 
irrigating  the  land,  will  also  be  accepted  as  satisfactory  annual 
expenditures,  when  the  claimant  shall  file  and  make  a  part  of  his 
annual  proof : 

(a)  A  receipt  or  other  writing  signed  by  the  proper  officer  or 
agent  of  the  company  showing  payment  in  cash  for  stock  or  interest 
in  the  company,  and  the  affidavit  of  the  claimant  showing  that  the 
payment  was  made  in  cash  and  when  made. 

(b)  An  affidavit  of  the  claimant  showing  the  nature  of  the  con- 
tract or  agreement  he  had  with  the  company  entitling  him  to  the 
use  of  water,  and  the  quantity  of  water  to  which  he  is  entitled  under 
such  contract  or  agreement,  or  proper  showing  that  the  ownership 
of  the  stock  or  interest  entitles  him  to  the  use  of  water  and  the 
quantity  of  water  to  which  he  is  entitled  by  virtue  of  such  owner- 
ship. 

(c)  A  statement,  under  oath,  of  the  proper  officers  of  the  com- 
pany, showing  the  right  of  the  company  to  the  use  of  water; 
whether  such  right  is  based  upon  a  decree,  or  decrees,  of  court,  or 
upon  appropriation  or  filings  made  in  conformity  to  the  State  laws ; 
the  source  or  sources  of  its  water  supply;  the  quantity  of  water 
owned  or  appropriated  by  it ;  the  total  quantity  of  water  which  it 
is  under  contract  or  agreement  to  deliver  to  its  patrons  and  stocks 
holders,  and  the  date  when,  no  unforeseen  obstacle  preventing,  it 
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will  be  able  to  deliver  water  on  the  land  of  the  entry,  which  land 
must  be  described  in  the  sworn  statement.* 

The  annual  proofs  must  be  forwarded  to  the  General  Land  Office 
at  the  end  of  the  month  during  which  they  are  made,  after  having 
been  properly  noted  on  the  records  of  the  local  land  office.  Nothing 
in  the  statutes  or  the  regulations  should  be  construed  to  mean  that 
the  entryman  must  wait  until  the  end  of  the  year  to  submit  his 
annual  proof,  because  the  proof  m^  be  properly  submitted  as  soon 
as  the  expenditures  have  been  made.  Proof  for  the  three  years 
may  be  offered  whenever  the  amount  of  $3.00  an  acre  has  been 
expended  in  reclaiming  and  improving  the  land,  and  thereafter 
annual  proof  will  not  be  required.^ 

§  1303.  Essentials  —  Actual  reclamation  necessary  —  Final 
proof. — One  who  makes  a  desert  land  entry  must  clearly  show,  in 
submitting  his  final  proof,  not  only  that  he  has  a  right  to  a  sufficient 
supply  of  water  to  successfully  irrigate  the  lands,  and  that  the  sys- 
tem of  ditches  is  adequate  for  that  purpose,  but  also  that  the 
necessary  supply  of  water  has  been  actually  used  on  the  lands  in  a 
manner  to  prove  the  beneficial  results.^  There  must  be  an  actual 
cultivation  of  at  least  one-eighth  of  the  land  covered  by  the  entry. 
This  provision  was  added  by  the  amendatory  Act  of  1891,2  and  the 
actual  tillage  of  this  amount  of  land  as  tending  to  prove  reclamation 
is  required.^    While  the  law  does  not  require  proof  that  agricul- 

4  Begnlations,  38  Land  Bee.  157,  SPor  the  method  of  making  final 
amending  that  portion  of  See.  18  proof,  see  Begulations,  37  Land  Dec. 
of  the  Begnlations,  37  Land  Dec.  317.      318,    Sees.    20-22;    Mary   Munro,    35 

See,  also,  Caldwell  v.  Ealvorson,  36  Land  Dee.  15;   Instructions,  Feb.  17, 

Land  Dec.  395.  1904,  32  Land.  Dec.  456.    Final  proof. 

It  is   not    evidence    of    fraud,   or  which  shows  that  because  of  irriga- 

ground   of  contest,  that  a  group   of  tion  there  is  on  the  land,  "a  marked 

desert  land  entrymen  agree  voluntarily  increase  in  the  growth  of  grass,"  or 

to  subject  their  lands  to  the  support  that  "grass  sufficient  to  support  stock 

of  an  irrigation  system  from  which  has  been  produced  on  aU  the  land," 

water  may  be  taken  for  their  reclama-  is  not  sufficient. 

tion.    WiUiams  v.  Kirk,  38  Land  Dec.         See,   also,   Brandon  v.   Costley,   34 

429.  Land  Dec.  488;  Begulations,  37  Land 

5  Begulations,  37  Land   Dee.    317,  Dec.  319,  Sec.  25. 

Sees.  18,  19.  But  see  John  Cunningham,  32  Land 

•   iPederson  t.  Parkinson,  37  Land  Dec.  207;  Staats  v.  Northern  Pac  E. 

Dee.  522.  Co.,  36  Land  Dee.  175. 
8  For  text  of  Act,  see  See.  1290. 
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tural  crops  have  been  actually  raised  upon  the  land  by  means  of 
irrigation,  this  fact  is  considered  by  the  Land  Department  as  one 
of  the  best  proofs  of  the  reclamation  of  the  land.  The  law  as  it 
now  stands  only  requires  that  the  land  be  prepared  to  raise  ordinary 
agricultural  crops,  and  the  best  proof  that  can  be  furnished  of  its 
condition  is  to  prove  that  crops  of  this  kind  have  been  actually 
raised  on  them.  Actual  tillage  must  be  shown.  And  the  Depart- 
ment holds  that  if  the  kind  of.  crops  required  by  the  statute  have 
not  been  actually  raised  on  the  land,  it  must  be  made  to  conclusively 
appear,  that  because  of  climatic  conditions,  crops  other  than  grass 
can  not  be  successfully  produced.  In  that  case  the  actual  produc- 
tion of  a  crop  of  hay  of  merchantable  value,  as  a  result  of  actual 
irrigation,  may  be  accepted  as  sufficient  compliance  with  the  re- 
quirement as  to  cultivation.* 

The  final  proof  must  show  specifically  the  source  and  volume  of 
water  supply,  and  how  it  is  acquired  and  how  maintained.  The 
number,  length,  and  carrying  capacity  of  all  the  ditches  of  each  of 
the  legal  subdivisions  must  also  be  shown.  The  claimant  and  his 
witnesses  must  each  state  in  fuU  what  has  been  done  in  the  matter 
of  reclamation  and  improvement  of  the  land,  and  must  answer  fully, 
of  their  own  personal  knowledge,  all  of  the  questions  contained  in 

4  Instructions,    Feb.    17,    1904,    32  Miller  v.  Noble,  3  Land  Dec.  9;  In- 

Land  Dee.  456 ;  Begulations,  37  Land  structions,  JUI7  23,  1885,  4  Land  Dec. 

Dee.  319,  Sec.  25.  51 ;  George  Ramsey,  5  Land  Deo.  120 

Reclamation   shown   by   crops   pro-  Chas. ,  H.    Shiek,   5   Land   Deo.    151 

duced.      Wallace   v.   Boyce,    1   Land  William  G.  Budd,  7  Land  Deo.  167 

Dec.  26.  Adam   Sehindler,   7  Land  Dec.   253 

Where  the  cultivation  of  one-eighti  Emma  J.  Warren,  8  Land  D.eo.  113 

of  the  area  o£  a  desert  land  entry,  Vibrans  v.  Langtree,  9  Land  Dee.  419 

eovering  a  smallest  legal  subdivision,  William   Skeen,    14   Land  Deo.    270 

is  rendered  impossible  by  reason  of  John   H.   Kirk,    15   Land   Dec.    535 

physical    conditions,     proof     showing  Meads  v.  Geiger,  16  Land  Dec.  366 

that  the  entryman  has  cultivated  aU  Dickinson  v.  Auerbach,  18  Land  Dec. 

the  area  susceptible    of    cultivation,  16;   Thompson  v.  Bartholet,  18  Land 

may  be  accepted  and  the  entry  sub-  Dec.  96;  Rider  v.  Atwater,  20  Land 

mitted    to    the    Board    of    Equitable  Dec.  449;  Gage  v.  Atwater,  21  Land 

Adjudication.    Henry  Welze,  39  Land  Dec.   211;    United   States  t.   McKin- 

Deo.  283.  ney,  27  Land  Deo.  516. 

The   fact   of   reclamation   may   be  See,  also,  United  States  v.  Mackin- 

shown  without  crops  raised  by  irriga-  tosh,  85  Fed,  Eep.  333,  29  C.  C.  A. 

tion,   under   original   Act    of    1877;  176, 
Babcock  t.  Watson,  2  Land  Dec.  19; 


2368  THE   DESERT   LAND    ACTS. 

the  final  proof  blanks.  They  must  state  plainly  whether,  at  any 
time,  they  saw  the  land  effectually  irrigated,  and  the  different  dates 
on  which  they  saw  the  land  irrigated  should  be  specifically  stated. 
All  of  each  legal  subdivision  must  be  actually  irrigated.  There- 
fore, it  is  not  sufficient  to  state  that  water  has  been  conducted  upon 
each  legal  subdivision.  If  there  are  some  high  points  which  it  is 
not  practicable  to  irrigate,  "the  nature,  extent,  location,  and  area  of 
such  points  should  be  fully  stated.  If  part  of  a  legal  subdivision  is 
not  susceptible  of  irrigation,  such  legal  subdivision  must  be  re- 
linquished.^ 

The  final  proof  must  also  show  that  the  claimant  has  a  right, 
under  the  laws  of  the  State  in  which  the  land  is  located,  to  a 
sufficient  supply  of  water  to  successfully  irrigate  all  the  irri- 
gable lands  embraced  in  his  entry.  It  must  also  clearly  appear  that 
the  system  of  ditches  to  conduct  the  water  to  the  land  and  to  dis- 
tribute it  over  the  whole  of  each  legal  subdivision  is  adequate  for 
that  purpose.  Where  the  final  proof  submitted  upon  a  desert-land 
entry  shows  that  the  entryman  has  cultivated  and  irrigated  at  least 
one-eighth  of  the  land,  and  has  constructed  ditches,  owns  a  sufficient 
water  right,  has  brought  the  water  to  the  land,  and  is  prepared  to 
turn  water  upon  the  entire  tract  when  it  shall  have  been  prepared 
for  cultivation,  he  is  not  required  to  show  further  that  the  water 
has  been  actually  distributed  over  all  the  irrigable  land  in  the 
entry.  6  In  those  States  where  entrymen  have  made  applications  for 
water  rights,  and  have  been  granted  permits,  but  where  no  final 
adjudication  of  the  water  right  can  be  secured  from  the  State 
authorities,  owing  to  delay  in  the  adjudication  of  the  water  courses, 
or  other  delay  for  which  the  entrymen  are  in  no  way  responsible, 
proof  that  the  entrymen  have  done  all  that  is  required  of  them  by 

5  Circular,  Sept.  30,  1910,  39  Land  designated  20-acre  tract,   can  not  be 

Deo.   253,   Sees.   20-28;   Bidet  v.  At-  accepted  toward  meeting  the  require- 

water,  20  Land  Dec.  449.  ments  of  the  Desert  Land  Act,  with 

0  Alonzo  B.  Cole,  38  Land  Dee.  420,  respfict  to  water  rights  as  to  another 

giving   directions   for  amendment   of  "and  different  20-acre  tract  embraced 

Regulations,  37  Land  Dec.  312 ;   Cir-  in  the  same  entry,  notwithstanding  the 

cular,   Sept.  30,   1910,  39  Land  Dec.  amount  of  water  to  which  the  entry- 

253,  Sees.  23-28.  man  is  entitled  under  the  stock  may 

A   certificate   of  stock  in   a   water  be  more  than  sufficient  to  irrigate  the 

company  which  under  the  by-laws  of  20   acres  to  which  it  Is  appurtenant, 

the  company  is  limited,  under  penalty,  Theodore  A.  lasigi,  39  Land  Dee.  285. 
to   location   and  use   upon   a   certain 


ESSENTIALS— FINAL   PEOOP.  2369 

the  laws  of  the  State,  together  with  the  proof  that  the  necessary 
supply  of  water  has  been  actually .  used  on  the  land,  may  be 
accepted^  This  modification  of  the  rule  that  the  claimant  must 
furnish  evidence  of  an  absolute  water  right  will  apply  only  in 
those  States,  where,  under  the  local  laws,  it  is  absolutely  impossible 
for  the  entryman  to  secure  title  to  his  water  right  within  the  time 
allowed  him  to  submit  final  proof  on  his  entry,  and  in  such  cases  the 
best  evidence  obtainable  must  be  furnished.* 

§  1304.  Essentials — Final  proof,  when  and  how  taken. — The 
entryman,  or  his  assignee,  if  the  entry  has  been  assigned,  is  ordi- 
narily allowed  four  years  from  the  date  of  the  entry  in  which  to 
complete  the  reclamation  of  the  land,  and  he  is  entitled  to  make 
final  proof  and  receive  patent  as  soon  as  he  has  expended  the  sum 
of  $3.00  an  acre  in  improving  and  reclaiming  the  land,  and  has 
reclaimed  all  of  the  irrigable  land  embraced  in  his  entry,  and  has 
actually  cultivated  one-eighth  of  the  entire  area  of  the  land  entered. 
Under  the  provisions  of  the  Act  of  March  28,  1908,  the  period  of 
tour  years  may  be  extended,  in  the  discretion  of  the  Commissioner 
of  the  General  Land  Of&ce,  for  an  additional  period  not  exceeding 
three  years,  if,  by  reason  of  some  unavoidable  delay  in  the  con- 
struction of  the  irrigating  works  intended  to  convey  the  water  to 
the  land,  the  entryman  is  unable  to  make  the  proof  of  reclamation 
and  cultivation  within  the  four  years.  This  does  not  mean  that 
the  period  within  which  the  proof  may  be  made  wiU  be  extended  as 
a  matter  of  course.  Applications  for  extensions  will  not  be  granted 
unless  it  is  clearly  shown  that  the  failure  to  reclaim  and  cultivate 
the  land  within  the  regular  period  of  four  years  was  due  to  no  fault 
on  the  part  of  the  entryman,  but  to  some  unavoidable  delay  for 
which  he  was  not  responsible  and  could  not  have  readily  foreseen,  i 
Provided  an  extension  has  not  been  granted,  where  final  proof  is 
not  made  within  the  period  of  four  years  the  register  and  receiver 
will  ^end  the  claimant  a  notice,  addressed  to  him  at  his  postoffice 
address  of  record,  informing  him  that  he  will  be  allowed  ninety 
days  in  which  to  submit  final  proof.  Should  no  action  be  taken 
within  the  time  allowed,  the  register  and  receiver  will  report  that 

7  Instructions,  35  Land  Deo.  305.  i  For  text  of  Act  of  March  28,  1908, 

8  Regulations,    37    Land   Dec.    319,v     see  See,  1293. 
Sees.  23-28. 

149 — Kin.  on  Irr, 
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fact,  together  with  evidence  of  service,  to  the  General  Land  Office, 
whereupon  the  entry  will  be  canceled.^  An  entryman  who  desires 
to  make  application  for  this  extension  of  time  should  file  with  the 
register  and  receive  an  affidavit  setting  forth  fuUy  aU  the  facts, 
showing  how  and  why  he  has  been  prevented  from  making  final 
proof  of  reclamation  and  cultivation  within  the  regular  period. 
This  affidavit  should  be  corroborated  by  two  witnesses  who  have 
personal  knowledge  of  the  facts,  and  the  register  and  receiver,  after 
carefully  considering  all  the  facts,  ViU  forward  the  application  to 
the  General  Land  Office,  with  appropriate  recommendations 
thereon.3 

The  method  of  making  final  proof  is  as  follows :  When  an  entry- 
man  has  reclaimed  the  land  and  is  ready  to  make  his  final  proof, 
he  should  apply  to  the  register  and  receiver  for  a  notice  of  intention 
to  make  such  proof.  This  notice  must  contain  a  complete  descrip- 
tion of  the  land  and  must  describe  the  entry  by  giving  the  number 
thereof  and  the  name  of  the  entryman.  If  the  proof  is  made  by  an 
assignee,  his  name  as  well  as  that  of  the  original  entryman  should 
be  stated.  It  must  also  show  when,  where,  and  before  whom  the 
proof  is  to  be  made.  Four  witnesses  may  be  named  in  this  notice, 
two  of  whom  must  be  used  in  making  the  proof.  This  notice  mujst 
be  published  once  a  week  for  five  successive  weeks  in  a  newspaper 
of  established  character  and  general  circulation  published  nearest 
the  land,  and  it  must  also  be  posted  in  a  conspicuous  place  in  the 
local  land  office.  Proof  of  publication  must  be  made  by  affidavit  of 
the  publisher  of  the  newspaper  or  by  some  one  authorized  to  act  for 
him.  The  register  wiH  certify  to  the  postiag  of  the  notice  in  the 
local  land  office. 

At  the  time  and  place  mentioned  in  the  notice,  and  before  the 
officer  named  in  the  notice,  the  claimant  will  appear  with  two  of 
the  witnesses  named  in  the  notice,  and  make  proof  of  reclamation, 
cultivation,  and  improvement  of  the  land.  This  proof  may  be 
taken  by  any  officer  qualified  to  take  the  affidavits  taken  at  the 

2  Begulations,    37    Land  Dec.   320,  tries   in   the    counties    of   Weld   and 

See.  28.  Larimer,  Colorado. 

By  the  Act  approved  Jan.  26,  1912,  3  Kegulations,    37   Land   Dec.   320, 

Public,  No.  62,  the  Secretary  of  the  See.   29;   Mary  E.  Norton,  38  Land 

Interior   was   authorized   to   grant   a  Dee.  215;  Gustave  Gilbertson,  38  Land 

further  extension  of  time  within  which  Deo.  474. 
to  make  proof  upon  desert  land  en- 
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time  of  makiiig  the  original  entry.  All  claimants,  however,  where- 
ever  possible,  should  make  proof  before  the  register  and  receiver, 
because,  by  so  doing,  they  may,  in  many  instances,  avoid  delay 
caused  by  the  fact  that  proofs  submitted  before  officers  other  than 
the  register  and  receiver  are  frequently  suspended  for  investigation 
by  a  special  agent,  the  testimony  of  each  claimant  should  be  taken 
separate  and  apart  from  and  not  within  the  hearing  of  either  of 
the  witnesses,  and  the  testimony  of  each  witness  should  be  taken 
separate  and  apart  from  and  not  within  the  hearing  of  either  the 
applicant  or  of  any  of  his  witnesses,  and  both  the  applicant  and 
each  of  the  witnesses  should  be  required  to  state,  in  and  as  a  part 
of  the  final  proof  testimony  given  by  them,  that  they  have  given 
such  testimony  without  any  actual  knowledge  of  any  statement  made 
in  the  testimony  of  either  of  the  others.* 

If  the  original  entryman  is  dead,  proof  may  be  made  by  any  one 
of  the  heirs  or  devisees.^  At  the  time  of  making  final  proof, 
entrymen  of  alien  birth  must  have  been  admitted  to  full  citizenship, 
which  must  be  shown  by  a  duly;  certified  copy  of  the  certificate  of 
naturalization.* 

§  1305.  Essentials — ^Payment  for  the  land. — ^At  present,  under 
the  Desert  Land  Acts,  there  must  be  a  payment  by  the  entryman  of 
25  cents  per  acre,  at  the  time  of  filing  his  application,  and,  upon 
making  final  proof,  there  must  be  a  further  payment  of  one  dollar 
per  acre.  Under  the  original  Act  of  1877,  there  was  one  exception 
to  this  rule,  and  that  was  where  the  filing  was  made  upon  the  even 
numbered  sections,  retained  by  the  Government,  within  the  place 
limits  of  a  railroad  grant.  Eelative  to  these  lands,  it  was  held  that 
while  desert  entries  might  be  made,  under  the  Desert  Land  Act,  if 
they  come  within  the  character  of  desert  lands,  but  that  the  price  of 
these  lands  was  fixed  by  the  previous  Act  of  Congress  of  March  3, 
1853,  embodied  in  the  proviso  of  Section  2357  of  the  Revised 
Statutes  of  the  United  States,  which  provided  as  follows:  "That 
the  price  to  be  paid  for  alternate  reserved  lands,  along  the  line  of 
railroads  within  the  limits  granted  by  any  Act  of  Congress,  shall  be 

4  Regulations,  37  Land  Deo.  318,  6  Circular,  Sept.  30,  1910,  39  Land 
Sees.  20-22.  Dee.  253,  See.  4. 

5  Begulations,    37   Land   Dee.    321, 
See.  30. 
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two  dollars  and  fifty  cents  per  acre. "  ^  As  a  result  prior  to  the 
passage  of  the  Act  of  1891,  lands,  although  within  the  general 
description  of  desert  lands,  could  not  be  disposed  of  at  less  than 
$2.50  per  acre.  Furthermore,  cases  initiated  under  the  original 
Act  of  1877,  but  not  completed  by  final  proof  until  after  the  pas- 
sage of  the  Act  of  1891,  came  under  the  same  rule  and  the  sum 
of  $2.50  per  acre  must  be  paid — the  law,  which  was  in  effect  at  the 
time  the  entry  was  made,  governing  as  to  price.^  After  the 
amendatory  Act  of  1891,  providing  that  the  price  of  desert  lands 
should  be  $1.25  per  acre  and  repealing  all  prior  Acts  in  conflict 
therewith,  this  was  construed  by  the  Land  Department  to  thereafter 
authorize  desert  land  entries  at  that  price  "without  regard  to  the 
situation  of  the  land  with  relation  to  the  limits  of  railroad  grants. ' '  ^ 
This  is  the  present  law  as  to  all  entries  initiated  after  the  passage 
of  the  amendatory  Act  of  1891.*  Therefore,  at  the  time  of  making 
final  proof,  the  claimant  must  pay  to  the  receiver  the  sum  of  $1.00 
per  acre  for  each  acre  of  land  upon  which  proof  is  made;  this, 
together  with  the  25  cents  per  acre  paid  at  the  time  of  making  the 
original  entry,  will  amount  to  $1.25  per  acre,  which  is  the  price, 
under  the  present  law,  to  be  paid  for  all  lands  entered  under  the 
desert-land  law,  regardless  of  their  location.    The  receiver  will  issue 

1  See  6  Fed.  Stat.  Ann.,  1905,  p.  Dee.  436;  Daniel  G.  Tilton,  8  Land 
333 ;  2  TJ.  S.  Comp.  Stat.,  1901,  p.  Dee.  368 ;  Annie  Knaggs,  9  Land  Dee. 
1444;  3  Stat.  L.  566.  49;  Cyrus  Wheeler,  9  Land  Dee.  271; 

2  United  States  v.  Healey,  160  TJ.  S.  Hugh  Eeese,  10  Land  Dee.  541;  Henry 
136,  40  L.  Ed.  369,  16  Sup.  Ct.  Eep.  L.  Davis,  12  Land  Dee.  632. 

247;  reversing  29  Ct.  CI.  115;  United  It    was    not    ruled    in    these   latter 

States  V.  Ingram,  172  U.  S.  327,  43  eases  that  lands  within  the  limits  of 

L.  Ed.  465,  19  Sup.  Ct.  Eep.  177;  re-  a  railroad  grant  eould  not  be  entered 

versing  32  Ct.  CI.  147.  under  the  Desert  Land  Aet,  but  sim- 

The  principal,  if  not  the  only,  ob-  ply  that  they  could  not  be  entered  for 

jeet  of  the  requirement  that  the  alter-  the  price  named  in  the  Act,  $1.25  per 

nate  reserved  sections  along  the  lines  acre.     3.  F.  Holeomb,  22  Land  Dec. 

of  land-grant  railroads  should  be  sold  604;   F.  W.  Lawrence,  23  Land  Dec. 

for  not  less  than  double  the  minimum  450;   Kate   6.   Organ,   25  Land  Dec. 

price  fixed  for  other  public  lands,  was  231;  Id.,  20  Land  Dec.  406. 

to  compensate  the  United  States  for  3  Instructions,   Jan.     13,    1892,    14 

the  loss  of  the  sections  given  away  by  Land  Dee.  74;  Eobert  J.  Gardinier,  19 

the  Government.    Id.  Land.  Dec.   83;   Kate   G.   Organ,   20 

See,    also,   Wm.   Brandt,   31   Land  Land  Dee.  406 ;  Id.,  25  Land  Dec.  231. 

Dec.  277 ;  Circular,  June  27,  1887,  5  4  For  text  of  Act,  see  See.  1290. 
Land  Dee.  708 ;  John  Cameron,  7  Land 
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a  receipt  for  the  money  paid,  and,  if  the  proof  is  satisfactory,"  the 
register  will  issue  a  certificate  in  duplicate  and  deliver  one  copy  to 
the  entryman  and  forward  the  other  copy  to  the  General  Land  Office 
at  the  end  of  the  month  during  which  the  certificate  was  issued. 

If  the  original  entryman  is  dead,  and  proof  is  made  by  any  one 
of  the  heirs  or  deyisees,  the  final  certificate  should  issue  to  the  heirs 
or  devisees  generally,  without  naming  them. 

When  the  final  proof  is  made  on  an  entry  made  prior  to  the  Act 
of  March  28,  1908,  for  unsurveyed  land,  if  such  proof  is  satisfac- 
tory, the  register  and  receiver  will  approve  the  same  and  forward 
it  to  the  General  Land  Office,  without  collecting  the  final  pay- 
ment of  $1.00  an  acre,  and  without  issuing  final  certificate.  Fees 
for  reducing  the  final  proof  testimony  to  writing  should  be  collected 
and  a  receipt  issued  therefor,  if  the  proof  is  taken  before  the 
register  and  receiver.  As  soon  as  the  land  is  surveyed,  they  will  call 
upon  the  entryman  to  make  proof  in  the  form  of  an  affidavit,  duly 
corroborated,  showing  the  legal  subdivisions  covered  by  his  entry. 
When  this  is  done,  the  register  and  receiver  will  correct  their  records 
so  as  to  make  them  describe  the  land  by  legal  subdivisions,  and,  if 
final  proof  has  been  made  and  found  satisfactory,  and  no  other 
objections  exist,  final  papers  will  be  issued,  upon  the  payment  of 
the  proper  amount.®  No  fees  or  commissions  are  required  of  per- 
sons making  entry  under  the  desert-land  laws,  except  such  fees  as 
are  paid  to  the  officers  for  taking  the  affidavits  and  proofs.'^ 

§  1306.  The  sale  or  assignment  of  desert  land  entries. — Where 
desert  land  was  filed  upon  under  the  original  Act  of  1877,i  and  an 
assignment  of  the  entry  was  made  before  final  proof  and  before  the 
amendatory  Act  of  1891  went  into  effect,  it  was  uniformly  held  by 
the  Land  Department  that  the  assignment  was  void,  and  rendered 
the  entry  subject  to  cancellation.^    But  it  was  held  by  the  courts 

B  For  making  final  proof,  see  See.  the  Act,  and  the  construction  thereof, 

1304.  see  Sec.  1293. 

6  The  above  applies  only  to  entries  t  Eegulations,    37    Land   Dec.    321, 

made  prior  to  the  Act  of  March  28,  Sees.  30,  31;  Circular,  Sept.  30,  1910, 

1908,  which  provides  that  thereafter  39  Land  Dee.  253,  Sees.  30,  31. 

all  entries  shall  conform  to  the  legal  i  For  Act  of  1877,  see  See.  1290. 

subdivisions  and  that  no  desert  land  2  Downey  Case,  7  Copp's  L.  0.  Deo. 

entries  can  thereafter  be  made  upon  26;  David  B.  Dole,  3  Land  Deo.  214; 

unsurveyed   lands.     For   the   text   of  Henry  W.  Fuss,  5  Land  Dec.  167;  In- 
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that  there  was  nothing  in  the  statute  denouncing  a  mere  intention 
upon  the  part  of  the  locator  to  transfer  his  title,  when  perfected, 
when  he  complies  fully  with  the  law  with  respect  to  the  reclamation 
of  the  land,  and  pays  the  purchase  money.  In  such  cases,  after 
the  patent  has  been  issued  to  him, he  may  transfer  the  land  to  whom 
he  pleases.3 

But  the  Act  as  amended  in  1891,*  clearly  provides  for  the  assign- 
ment of  these  entries.  Section  5  provides,  "That  no  land  shall  be 
patented  to  any  person  under  this  Act  unless  he  or  his  assignors 
shall  have  expended,"  etc.  Also,  by  Section  7  authority  is  ex- 
pressly given  to  issue  patent  "to  the  applicant  or  his  assigns;  but  no 
person  or  association  of  persons  shall  hold  by  assignment  or  other- 
wise prior  to  the  issue  of  patent,  more  than  320  acres  of  such  arid 
or  desert  lands."  Hence  it  was  held  by  the  Land  Department  that 
an  entry  taken  up  under  the  original  Act  of  1877,  might,  after  the 
passage  of  the  Act  of  1891,  be  assigned  to  another  by  the  entry- 
man,  and  the  title  perfected  in  accordance  therewith.^  As  to  all 
lands  taken  up  after  the  Act  of  1891,  there  is  no  question  as  to  the 
right  of  assignment  before  final  proof,^    An  assignment,  however, 

struotiong,  June  27,  1887,  5  Land  Dec.  tion  only  of  a  desert  entry  will  not 

708 ;  Haggin  v.  Doherty,  14  Land  Dec.  be  recognized. 

123 ;  Gasquet  v.  Butleis  Heirs,  27  Land  See    Jacob    Switzer    Co.,    33    Land 

Dec.  721.  Dec.  385;  Wm.  A.  Calderhead,  36  Land 

5  United  States  y.  MacHntosh,  85  Dec.  446;  T.  C.  Power  &  Bro.,  33 
Fed.  Eep.  333,  29  C.  C.  A.  176;  Wil-  Land  Dec.  152;  Instructions,  Sept.  17, 
Uams  V.  tJnited  States,  4  Ariz.  19.  1904,  33  Laud  Dec.  251;    Haggin  v. 

4  See  See.  1290.    .  Doherty,  14  Land  Dee.  123 ;  Herbert 

s  Gasquet  V.  Butler's  Heirs,  27  Land  C.  Oakley,  34  Land  Dec.  383,  where 

Dee.  721.  it  was  held  that  no  executory  contract 

6  Ellingson  v.  Aitken,  30  Land  DeCj  on  the  part  of  the  entryman  to  con- 
71;  S.  S.  Hobson,  29  Land  Dec.  453;  vey  after  securing  title  would  be  rec- 
Circular,  July  11,  1899,  p.  42,  where  ognized. 

it  was  prescribed  that  the  affidavit  of  See,  also,  Wheaton  v.  Wallace,  24 

the  assignee  must  be  made  before  a  Land  Dec.  100;   Campbell  v.  Glover, 

United     States    Commissioner,     or   a  35  Land  Dee.  474.    A  certified  copy  of 

judge  or  clerk  of  a  court  of  record  in  the  instrument  of  assignment  must  be 

the  county  wherein  the  land  in  ques-  filed  with  the  local  land  office, 

tion  is  situated.  See,   also,  'Wm.   H.   Calderhead,  36 

See,  also,  Anna  L  Dool,  31  Land  Land  Dec.  446 ;  Green  Piggot,  34  Land 

Dec.  184;  Artliur  F.  Hogsett,  29  Land  Dee.  573;  Young  v.  Trumble,  35  Land 

Dec.  355;   Luther  J.  Prior,  32  Land  Dee.   515.     Prior  to   final  proof  and 

Dec.  608.     The  assignment  of  a  por-  certificate,  an  entiyman  has  no  such 
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must  be  made  to  one  who  is  qualified  to  make  an  original  entry 
under  the  Act.  Therefore,  where  an  assignment  is  made  of  an  entry 
and  the  assignee  recognized  by  the  General  Land  Office,  the  entry- 
man  or  person  making  the  assignment  thereby  parts  with  his  title 
to  the  land,  even  if  it  be  subsequently  shown  upon  contest  or  inves- 
tigation that  the  assignee  is  not  qualified  to  hold  by  assignment^ 
Any  other  rule  would  permit  unlawful  assignments  without  any  pen- 
al1%^  by  way  of  forfeiture  in  case  of  detection. 

Under  the  Act  of  1891  an  assignment  may  be  made  to  a  corpora- 
tion ;  but  it  is  within  the  power  and  is  the  duty  of  the  Land  Depart- 
ment to  require  a  corporation,  as  assignees  of  the  original  entryman, 
to  show  that  the  individual  members  composing  the  corporation  are 
not  disqualified  under  the  desert-land  laws  from  holding  and  acquir- 
ing title  to  the  land  covered  by  such  an  entry.^  And  no  person  or 
association  of  persons  could  hold,  by  assignment  or  otherwise,  prior 
to  the  issuance  of  patent,  more  than  320  acres  of  such  arid  or  desert 
land.9  However,  by  Section  2  of  the  Act  of  March  28,  1908,io  it 
was  provided: 

' '  Sec.  2.  That  from  and  after  the  date  of  the  passage  of  this  Act 
no  assignment  of  an  entry  made  under  said  Acts  shall  be  allowed  or 

right  in  the  land  as  may  be  assigned  A  corporation  of  individuals  all  of 

by  operation  of  law  without  any  Tol-  whom    have    exhausted    their    rights 

untary  act  on  his  part.  under  the  desert  land  law  is  disquali- 

For  procedure  upon  assignment,  see  fied  to  take  the  assignment  of  a  desert 

Circular,  Sept.  30,  1910,  39  Land  Dec.  land  entry.     Edmond  A.  Fogarty,  37 

253,  Sees.  14-16.  Land  Dec.  567. 

7  Bone  V.  Eockwood,  38  Land  Dee.  9  See  Sec.  7  of  the  Act  of  1891,  6 
253;  overruling  Owens  v.  State  of  Fed.  Stat.  Ann.,  1905^  p.  395,  2  XT.  S. 
California,  22  Land  Dec.  369 ;  Vraden-  Comp.  Stat.,  p.  1550 ;  26  Stat.  L. 
burg's  Heirs  t.  Orr.  25  Land  Dec.  1097;  SUsbee  Town  Co.,  34  Land  Dee. 
323;  Heinzman  v.  Letroadec's  Heirs,  430. 

28  Land  Dec.  497,  in  so  far  as  they         A  corporation  holding    an    asaign- 

eonfliet  with  the  above  views.  ment  of  a  desert  land  entry  must  show 

See,'  also.  Love  v.  Flahive,  205  U.  that  the  members  composing  the  cor- 

S.   195,  51  L.  Ed.   768,  27  Sup.  Ct.  poration  do  not  hold,  in  the  aggregate, 

Eep.  486;   Id.,  on  rehearing,   206  TJ.  by  assignment  or  otherwise,  more  than 

S.  356,  51  L.  Ed.  1092,  27  Sup.  Ct.  320   acres   of   land   under   the   desert 

Eep.  729.  land  law.    Jacob  Switzer  Co.,  33  Land 

8  J.  H.  McKnight  Co.,  34  Land  Dee.  Dec.  383. 

443 ;  Jacob  Switzer  Co.,  33  Land  Deo.  10  Supp.  Fed.  Stat.  Ann.,  1909,  p. 

383;  SUsbee  Town  Co.,  34  Land  Dec.      550;  35  Stat.  L.  52, 
430;    Nevada    So.    K.    Co.,  22  Land 
Dee.  a. 
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recognized,  except  it  be  made  to  an  individual  who  is  shown  to  be 
qualified  to  make  entry  under  said  Acts  of  the  land  covered  by  the 
assigned  entry,  and  such  assignment  may  include  all  or  a  part  of 
an  entry ;  but  no  assignment  to  or  for  the  benefit  of  any  corporation 
or  association  shall  be  authorized  or  recognized." 

Therefore,  it  is  held  by  the  Land  Department  that,  if  a  person 
has  made  an  entry  in  his  own  right,  he  can  not  thereafter  take  an 
entry  by  assignment,  notwithstanding  the  fact  that  the  area  of  tfje 
two  entries  combined  does  not  exceed  320  acres.  The  language  of 
the  Act  indicates  that  the  taking  of  an  entry  by  assignment  is  equiv- 
alent to  the  making  of  an  entry,  and  this  being  so,  no  person  is 
allowed  to  take  more  than  one  entry  by  assignment.  The  desert- 
land  right  is  exhausted  either  by  making  an  entry  or  by  taking  one 
assignment.  However,  under  the  practice  recognized  by  the  Gen- 
eral Land  Office,  it  is  held  that,  where,  prior  to  the  date  of  the  above 
Act,  assignments  were  taken  of  more  than  one  entry,  or  where  a 
person  made  an  entry  and  also  took  one  or  more  entries  by  assign- 
ment, the  aggregate  area  of  the  land  embraced  in  all  such  entries 
not  exceeding  320  acres,  such  assignments  and  entries  will  not  be 
disturbed.  But  all  assignments  and  entries  made  subsequent  to 
the  approval  of  the  Act  of  March  28,  1908,  must  be  governed  by 
the  terms  of  that  Act,  which  is  held  to  mean  that  the  desert-land 
right  is  exhausted  either  by  making  an  entry  or  by  taking  one  by 
assignment.^^  The  Act  of  March  28,  1908,  forbids  the  assignment 
of  a  desert-land  entry  to  a  corporation  or  an  association  of  indi- 
viduals. 

Subject  to  the  above  limitations,  desert-land  entries  may  be  as- 
signed in  whole  or  in  part,  and  as  evidence  of  the  assignment  there 
should  be  transmitted  to  the  General  Land  Office  the  original  deed 
of  assignment  or  a  certified  copy  thereof.  Where  the  deed  of  as- 
signment is  recorded,  a  certified  copy  may  be  made  by  the  officer 
who  has  custody  of  the  record.    Where  the  original  deed  ig'  pre- 

11  Eegulations,  37  Land  Dec.  315,  stand    within   the   provisions    of    the 

Sees.  14,  15;  Harrington  v.  Patterson,  Act   of   March   28,   1908,   authorizing 

38  Land  Dec.  438.  second  desert  entries,  notwithstanding 

Where,  however,  one  whom  has  ex-  a  pending  contest  charging  disqualifi- 

hausted  his  right  by  taking  an  entry  cation  at  the  time  the  entry  was  made, 

by  assignment   was   nevertheless   per-  Harrington  v.  Patterson,  38  Land  Dec. 

nlitted  to  make  an  additional  entry  in  438. 
his  own  name,  it  may  be  permitted  to 
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sented  to  an  officer  qualified  to  take  proof  in  desert-land  eases,  a 
copy  certified  by  such  officer  will  be  accepted.  Copies  of  deeds  of 
assignment  certified  by  notaries  public  or  justices  of  the  peace,  or, 
indeed,  any  other  officers  than  those  who  are  qualified  to  take  proofs 
and  affidavits  in  desert-land  cases,  will  not  be  accepted.^^ 

An  assignee  must  also  file  with  his  deed  of  assignment  an  affidavit 
showing  qualifications  to  take  the  entry  assigned  to  him.  He  must 
show  what  entries  have  been  made  by  or  assigned  to  him  under  the 
agricultural  laws,  and  he  must  show  his  qualifications  as  a  citizen 
of  the  United  States,  that  he  is  21  years  of  age  or  over,  and  also  that 
he  is  a  resident  citizen  of  the  State  in  which  the  land  as- 
signed to  him  is  situated.  In  short,  the  assignee  must  possess  the 
qualifications  required  of  the  party  making  an  entry.  No  assignable 
interest  is  acquired  by  the  applicant  prior  to  the  payment  of  25  cents 
an  acre.13  An  assignment  made  prior  to  or  on  the  day  of  such  pay- 
ment is  treated  as  evidence  of  fraud.^*  The  sale  of  the  land  em- 
braced in  an  entry  at  any  time  before  final  payment  must  be  re- 
garded as  an  assignment  of  the  entry,  and  in  such  cases  the  person 
buying  the  land  must  show  that  he  possesses  aU  the  qualifications 
required  of  an  assignee.^^ 

§  1307.  Contests. — Contests  may  be  instituted  against  desert 
land  entries  for  illegality  or  fraud  in  the  inception  of  the  entry  or 
for  failure  to  comply  with  the  law  after  entry,  or  for  any  sufficient 
cause  affecting  the  legality  of  the  claim.  An  entry  made  in  the 
interest  or  for  the  benefit  of  another  is  illegal,  and  is  subject  to 
contest  on  that  ground.  Successful  contestants  will  be  allowed  a 
preference  right  of  entry  for  thirty  days  after  notice  of  the  cancel- 
lation of  the  contested  entry,  and  the  register  will  give  the  same 
notice,  and  is  entitled  to  the  same  fee  for  notice  as  in  other  cases.  ^ 

A  contest  charging  a  desert-land  entryman  with  the  failure  to 
make  the  requisite  annual  expenditure,  thus  putting  in  issue  the 
truth  of  the  annual  proof  offered  by  the  entryman,  may  be  brought 

12  Eegulations,  37  Land  Dee.  316,  See,  also,  Regulations,  37  Land  Deo. 
See.  16.  316,  See.  16. 

13  T.  C.  Power  &  Bro.,  33  Laud  Dec.  i  Eegulatious,  37  Laud  Deo.  322, 
152.  Sec.  32;   Circular,  Sept.  30,  1910,  39 

14  Joab  Lawrence,  2  Land  Dec.  22.  Land  Dec.  253,  Sees.  32,  33. 

15  Simeon  S.  Hobson,  29  Laud  Dee.  But  see  Gray  v.  Dizon^  83  Cal.  33, 
453.  23  Pae.  Eep.  60. 
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prior  to  the  expiration  of  the  time  allowed  for  the  submission  of  the 
final  proof  .2  So,  too,  the  charge  that  the  assignee  of  a  desert  entry 
is  disqualified  to  take  by  assignment  is  sufScient  basis  for  contest.^ 
However,  the  fact  that  the  annual  expenditures  for  the  benefit  of  a 
desert-land  entry  are  made  by  another,  for  the  entryman,  is  not  suf- 
ficient ground  for  contest,  if  made  in  good  faith  to  effect  reclama- 
tion, and  not  with  a  view  to  indirectly  obtain  title  to  the  land.* 

The  filing  of  contest  against  a^  desert-land  entry  during  the 
pendency  of  an  application  for  extension  of  time  under  the  Act  of 
March  28,  1908,  will  not  prevent  the  allowance  of  such  application, 
where  the  contest  affidavit  does  not  charge  facts  tending  to  overcome 
the  prima  facie  evidence  showing  right  to  the  extension  set  forth  in 
the  application.^ 

§  1308.  Relinquishments. — ^A  desert  land  entry  may  be  relin- 
quished at  any  time  by  the  party  owning  the  same,  and  when  relin- 
quishments are  filed  in  the  local  land  office  the  entries  will  be  can- 
celed by  the  register  and  receiver  in  the  same  manner  as  homestead, 
pre-emption,  and  other  entries.  "Where  an  entry  has  been  relin- 
quished the  land  reverts  to  the  Government.  A  relinquishment  can 
not  be  made  in  favor  of  another  person,  i  However,  one  in  posses- 
sion of  desert  land  open  to  filing  under  the  Desert  Land  Act  may 
surrender  the  possession  to  another,  and  file  a  relinquishment  to 
fiile  thereon,  and  the  latter  taking  possession  may  file  thereon,  and 
obtain  a  patent  upon  complying  with  the  law.2  This  ruling,  as  we 
view  the  law,  depends  upon  the  condition  that  such  a  filing  is  prior 
to  any  other  after  the  relinquishment  has  been  made. 

§  1309.  ' '  The  Dry  Farm  Act "  or  "  Enlarged  Homestead  Act'  '— 
Cause  of  its  enactment. — In  all  of  the  States  of  the  arid  West 

2  Bradley  v.  Vasold,  36  Land  Dec.  SHoobler  v.  Treffry,  39  Land  Dee. 

106;  Julian  v.  Harding,  31  Land  Dee.  557. 

10 ;    Wilkinson  v.   Stillwell,   35   Land  1  One  who,  after  attempting  to  per- 

Dee.  92;  Porter  v.  Carlile,  34  Land  feet  a  desert  land  entry  taken  by  as- 
Dee.    521;    Stevenson  v.    Scharry,   34  ,    signment,  relinquishes  the  same  in  the 

Land  Dee.  676 ;  Eiohmond  v.  Davidson,  face  of  charges  by  a  special  agent, 

40  Land  Dee.  452.  is  disqualified  to  make  an  original  en- 

s  Bone  v.  Eoekwood,  38  Land  Dec.  try  of  the  same  tract.    Ida  Lundquist, 

253.  37  Land  Dec.  149. 

4  Williams  v.  Kirk,  38  Land  Dec.  2  Moore  v.  Grof  tholdt,  10  Cal.  App. 

439.  714,  103  Pao.  Eep.  149. 
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there  are  vastly  more  lands  which  might  be  irrigated  and  reclaimed 
than  there  is  water  to  reclaim  them.  Owing  to  the  recent  scientific 
experiments  made  by  agricultural  colleges  and  the  Government  ex- 
perts, it  has  been  ascertained  that  certain  agricultural  crops  may  be 
raised  upon  these  hot,  dry,  exceedingly  arid  lands  without  irrigation 
and  at  some  profit.  Therefore,  Congress,  always  anxious  that  the 
arid  lands  throughout  the  "West  should  be  brought  into  a  state  of 
cultivation,  and  always  generous  to  the  extreme  when  it  comes  to 
the  matter  of  the  granting  of  its  public  lands,  enacted  the  Dry  Farm 
Act. 

The  lands  to  which  the  Act  applies  are  "non-irrigable"  lands; 
that  is  to  say,  land  which,  as  a  rule,  lacks  sufficient  rainfall  to  pro- 
duce agricultural  crops  without  the  necessity  of  resorting  to  the 
unusual  methods  of  cultivation,  such  as  the  system  commonly  known 
throughout  the  arid  West  as  "scientific  dry  farming"  or  "dry  farm- 
ing," and  for  which  there  is  no  known  source  of  water  supply  from 
which  such  lands  may  be  successfully  irrigated  at  a  reasonable  cost. 
"What  are  dry-farming  methods!  you  may  ask.  Briefly  told,  sim- 
ply this :  Deep  plowing,  in  order  to  form  a  sufficient  reservoir  for 
the  reception  of  all  the  moisture  that  falls;  surface  cultivation  at 
the  proper  times  in  order  to  maintain  a  dust  mulch  and  prevent  the 
evaporation  of  the  gathered  moisture ;  the  selection  of  drouth-resist- 
ing crops,  which  are  numerous,  and  include  splendid  varieties  of  all 
the  more  important  cereals,  fruits,  and  vegetables';  careful  attention 
to  the  surface  of  the  soil  while  the  crop  is  growing.  Simple  enough, 
like  standing  an  egg  on  end,  when  you  know  how,  but  requiring 
great  care,  patience,  and  thoroughness.  Catch  all  the  moisture  that 
falls  and  do  not  allow  any  of  it  to  escape,  except  as  it  passes  into  the 
growing  and  ripening  crop.    Such  is  the  science  of  dry  farming."  i 

§1310.  "The  Dry  Farm  Act,"  or  "Enlarged  Homestead 
Act." — By  the  Act  of  February  19,  1909,^  there  was  enacted  "The 
Dry  Farm"  or  "Enlarged  Homestead"  Act,  the  full  text  of  which 
is  as  follows : 

' '  Sec.  1.    That  any  person  who  is  a  qualified  entryman  under  the 

1  From  the  speech  of  Hon.  Frank  1909.  Vol.  45  Congressional  Record, 
W.     Mondell    of    "Wyoming,    in    the      p.  225. 

House    of    Eepresentatives,  Deo.   14,  i  Supp.   Fed.   Stat.   Ann.,   1909,   p. 

560;  35  Stat.  L.  639. 
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homestead  laws  of  the  United  States  may  enter,  by  legal  subdivisions, 
under  the  provisions  of  this  Act,  in  the  States  of  Colorado,  Montana, 
Nevada,  Oregon,  Utah,  Washington,  and  Wyoming,  and  the  Terri- 
tories of  Arizona  and  New  Mexico,  320  acres,  or  less,  of  non-mineral, 
non-irrigable,  unreserved,  and  unappropriated  surveyed  public  lands 
which  do  not  contain  merchantable  timber,  located  in  a  reasonably 
compact  body,  and  not  over  one  and  one-half  miles  in  extreme 
length :  Provided,  that  no  lands  shall  be  subject  to  entry  under  the 
provisions  of  this  Act  until  such  lands  shall  have  been  designated 
by  the  Secretary  of  the  Interior  as  not  being,  in  his  opinion,  sus- 
ceptible of  successful  irrigation  at  a  reasonable  cost  from  any  known 
source  of  water  supply. 

' '  Sec.  2.  That  any  person  applying  to  enter  land  under  the  pro- 
visions of  this  Act  shall  make  and  subscribe  before  the  proper  officer, 
as  required  by  Section  2290  of  the  Revised  Statutes,  and  in  addition 
thereto  shall  make  affidavit  that  the  land  sought  to  be  entered  is 
of  the  character  described  in  Section  1  of  this  Act,  and  shall  pay 
the  fees  now  required  to  be  paid  under  the  homestead  laws. 

"Sec.  3.  That  any  homestead  entryman  of  lands  of  the  character 
herein  described,  upon  which  final  proof  has  not  been  made,  shall 
have  the  right  to  enter  public  lands,  subject  to  the  provisions  of  this 
Act,  contiguous  to  his  former  entry  which  shall  not,  together, with 
the  original  entry,  exceed  320  acres,  and  residence  upon  and  culti- 
vation of  the  original  entry  shall  be  deemed  as  residence  upon  and 
cultivation  of  the  additional  entry. 

' '  Sec.  4.  That  at  the  time  of  making  final  proofs  as  provided  in 
Section  2291  of  the  Revised  Statutes,  the  entryman  under  this  Act 
shall,  in  addition  to  the  proofs  and  affidavits  required  under  said 
section,  prove  by  two  credible  witnesses  that  at  least  one-eighth  of 
the  area  ambraced  in  his  entry  was  continuously  cultivated  to 
agricultural  crops  other  than  native  grasses,  beginning  with  the  sec- 
ond year  of  the  entry,  and  that  at  least  one-fourth  of  the  area  em- 
braced in  the  entry  was  so  continuously  cultivated  beginning  with 
the  third  year  of  the  entry. 

' '  Sec.  5.  That  nothing  herein  contained  shall  be  held  to  affect  the 
right  of  a  qualified  entryman  to  make  homestead  entry  in  the  States 
named  in  Section  1  of  this  Act  under  the  provisions  of  Section  2289 
of  the  Revised  Statutes,  but  no  person  who  has  made  such  entry 
under  this  Act  shall  be  entitled  to  make  homestead  entry  under  tlie 
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provisions  of  said  Section,  and  no  entry  made  under  this  Act  shall  be 
commuted.  2 

' '  Sec.  6.  That  whenever  the  Secretary  of  the  Interior  shall  find 
that  any  tracts  of  land,  in  the  State  of  Utah,  subject  to  entry  under 
this  Act,  do  not  have  upon  them  such  a  sufficient  supply  of  water 
suitable  for  domestic  purposes  as  would  make  continuous  residence 
upon  the  lands  possible,  he  may,  in  his  discretion,  designate  such 
tracts  of  land,  not  to  exceed  in  aggregate  two  million  acres,  and 
thereafter  they  shall  be  subject  to  entry  under  this  Act  without  the 
necessity  of  residence :  Provided,  that  in  such  event  the  entryman  on 
any  such  entry  shall  in  good  faith  cultivate  not  less  than  one-eighth 
of  the  entire  area  of  the  entry  during  the  second  year,  one-fourth 
during  the  third  year,  and  one-half  during  the  fourth  and  fifth  years 
after  the  date  of  such  entry,  and  that  after  entry  and  until  final 
proof  the  entryman  shall  reside  within  such  distance  of  said  land  as 
will  enable  him  successfully  to  farm  the  same  as  required  by  this 
section." 

Relative  to  the  last  clause  of  the  above  section,  it  is  held  by  the 
Secretary  of  the  Interior  that  there  is  no  authority  for  establishing 
a  fixed  and  arbitrary  limit  to  be  measured  by  distance  or  time  from 
the  land  so  entered,  and  it  is  said  by  the  Secretary:  "In  the  regu- 
lations issued  by  the  department  for  the  guidance  of  registers  and 
receivers  in  the  administration  of  this  law,  it  was  stated  that  no  at- 
tempt would  be  made  at  that  time  to  determine  how  far  from  the 
land  an  entryman  would  be  allowed  to  reside,  as  it  was  believed 
that  a  proper  determination  of  that  question  would  depend  upon  the 
circumstances  of  each  case.* 

' '  The  department  is  unable  to  find  in  the  language  of  the  section 
any  authority  or  justification  for  an  arbitrary  rule  fixing  a  definite 
distance  from  the  land  within  which  such  an  entryman  must  reside 

2  For  regulations  of  the  Secretary  See,  also,  William  P.  Wall,  38  Land 

of  the  Interior  under  the  above  Act,  Dec.  566. 

see  Circular,  37  Land  Dec.  546;   In-  A  married  woman  is  not  by  reason 

structions,   37   Land   Dec.    697,   707;  of  her  marriage  disqualified  to  make 

38  Land  Dee.  361.  entry  under   Sec.   3   of  the   enlarged 

A  homesteader  who  has  made  entry  homestead   Act,   as   additional   to   an 

under  the  general  law,  upon  which  pat-  entry  made  by  her  prior  to  her  mar- 

ent  has  issued,  is  not  entitled  to  an  riage.     Alice  C.   St.   John,   38   Land 

additional  entry  under  Sec.  3  of  the  Dec.  577. 

Act  of  Feb.  19,  1909.  3  See  38  Land  Dee.  364,  365. 
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or  to  fix  a  period  of  time  within  which  he  must  be  able  to  reach  his 
claim,  as  it  is  believed,  as  stated  in  the  regulations,  that  each  case 
should  be  decided  upon  its  own  merits  when  actually  presented  to 
the  department  upon  final  proof,  protest,  or  contest  through  the 
regular  ofScial  channels.  However,  I  think  it  is  proper  to  state  that 
the  entry  provided  for  .by  this  law  is  a  homestead  entry.  It  is  so 
declared  in  the  statute,  and  the  entryman  is  required  to  possess  the 
qualifications  of  a  homesteader,  notwithstanding  the  fact  that  the 
entiyman  is  excused  from  actually  residing  on  the  land  entered. 
Nevertheless,  the  law  requires  that  he  shall  reside  within  such  dis- 
tance from  it  'as  wiU  enable  him  to  successfully  farm  the  same,  as 
required  by  this  section.'  It  is  believed  that  Congress  used  this  lan- 
guage advisedly,  and  that  it  was  intended  that  the  entryman  himself 
should  personally  farm  the  land  or  personally  supervise  such  farm- 
ing. Otherwise,  the  use  of  the  language  employed  by  Congress  has 
no  meaning  whatever. ' '  * 

By  the  Act  approved  June  17,  1910,  the  "Dry  Farm  Act"  was 
extended  to  the  State  of  Idaho,  including  the  provisions  of  Section  6, 
above  quoted,  with  the  exception  that  the  Secretary  of  the  Interior 
was  authorized  to  segregate  for  the  purposes  of  the  Act  only  320,000 
acres,  s 

§1311.  "The  Dry  Farm  Act"— Construction  of  the  Act- 
Lands  containing  merchantable  timber,  mineral  lands,  and  lands 
within  a  National  reclamation  project,  or  lands  which  may  be  irri- 
gated at  a  reasonable  cost  from  any  known  source  of  water  supply, 
can  not  be  entered  under  the  Act.  However,  it  is  held  by  the  Secre- 
tary of  the  Interior  that  minor  portions  of  a  legal  subdivision  sus- 

4  W.  L.  Eoberts,  39  Land  Dee.  166.  eient  supply  of  water  suitable  for  do- 
Lands  embraced  in  entries  under  the  mestio  purposes,  and  therefore  subject 
general  homestead  law  are,  if  the  facts  to  entry  free  from  the  necessity  of 
justify  such  action,  subject  to  desig-  residence,  will  not  be  required  to  es- 
nation  under  Section  6  of  the  en-  tablish  residence  should  a  sufficient 
larged  homestead  Act,  and  entrymen  supply  of  water  be  subsequently  ob- 
wiU  not,  after  sucji  designation,  be  tained.  "Web.  Green,  38  Land  Dec. 
required  to  reside  thereon.  Instruc-  586.  They  are,  however,  required  to 
tions,  38  Land  Dee.  548.  reside  within  such  a  distance  as  will 
One  who  in  good  faith  makes  a  enable  them  to  successfully  cultivate 
homestead  entry  of  lands  designated  and  improve  the  land, 
under  Sec.  6  of  the  enlarged  home-  5  See  Public,  No.  214;  36  Stat.  L. 
stead  Act,  as  not  containing  a  suffi-  531. 
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ceptible  of  irrigation  from  natural  sources,  as,  for  instance,  a  spring, 
will  not  exclude  such  subdivision  from  entry  under  the  Act,  provided 
that  no  one  entry  shall  embrace  in  the  aggregate  more  than  forty 
acres  of  such  irrigable  lands.  In  order  to  make  the  lands  subject 
to  entry  under  the  Act,  they  must  have  first  been  designated  by 
the  Secretary  of  the  Interior  as  not  being,  in  his  opinion,  susceptible 
of  successful  irrigation  at  a  reasonable  cost  from  any  known  source 
of  water  supply.  Therefore,  until  the  lands  have  been  so  "desig- 
nated" by  the  Secretary,  no  applications  to  enter  can  be  received. 
Again,  the  fact  that  lands  have  been  designated  as  subjeej;  to  entry 
is  not  conclusive  as  to  the  character  of  such  lands.  But  each  entry- 
man  must  furnish  the  afifldavit  required  by  Section  2  of  the  Act,  and 
should  it  afterward  develop  that  the  lands  are  not  of  the  character 
contemplated  by  the  Act,  the  entry  will  be  canceled  or  the  area 
reduced,  as  the  circumstances  may  warrant. 

The  sixth  section  of  the  Act  applies  alone  to  the  State  of  Utah 
and  to  lands  which  do  not  have  upon  them  suflScient  water  for  do- 
mestic purposes  as  will  render  continuous  residence  upon  such  lands 
possible,  in  which  case  the  entryman  of  such  lands  will  not  be  re- 
quired to  prove  continuous  residence  thereon.  The  Act  provides  in 
such  cases  that  all  entrymen  must  reside  within  such  distance  of  the 
land  entered  as  will  enable  them  to  successfully  farm  the  same  as 
required  by  the  Act.  Just  why  an  exception  should  be  made  in  this 
respect  for  the  State  of  Utah,  we  are  unable  to  determine,  as  the 
physical  features  of  these  lands  of  the  character  contemplated  in 
the  Act  are  the  same  in  all  parts  of  the  arid  "West.  Perhaps  it  was 
due  to  the  astuteness  of  the  members  of  Congress  from  Utah,  and  to 
Senator  Smoot  in  particular,  that  this  State  was  particularly  fa- 
vored by  the  Act.^ 

1  For  the  regulations  of  the  Land  tions,  and  cases  referred  to  in  the  last 
Department  vinder  the  Act,  see  Instrue-     geetion,  Ho.  1310. 
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§  1312.  Scope  of  chapter. — There  is  another  method  which  the 
United  States  has  for  disposing  of  the  desert  lands  of  the  public 
domain,  and  under  the  scheme  of  which  the  lands  must  be  reclaimed 
by  irrigation,  and  that  is  by  what  is  popularly  called  the  "Carey 
Act."  1  This  Act  properly  comes  under  the  subject  of  donations 
of  lands  by  the  Government  to  the  States  named  for  internal  im- 
provement ;  2  but  owing  to  the  fact  the  acquisition  of  title  to  these 
lands  also  involves  the  question  of  the  acquisition  of  the  right  to  the 
use  of  water  for  their  reclamation,  and  in  order  to  discuss  these 
subjects  together,  we  will  include  the  whole  subject  of  the  Act  in 
this  chapter,  both  as  relating  to  the  acquisition  of  the  title  to  the 
lands  and  to  the  water  rights. 

§  1313.  The  law — In  general. — The  Carey  Act,  approved  Au- 
gust 18,  1894,  at  this  writing,  has  now  been  in  force  for 
eighteen  years.  ^  As  first  passed,  few,  if  any,  of  the  States  to 
which  it  was  applicable  were  in  a  position  to  avail  themselves  of  its 
benefits.  The  States  had  no  money  to  construct  the  great  works 
necessary,  or  were  powerless  under  their  constitutions  to  do  so.  So 
the  Act  was  amended  to  meet  the  conditions  and  needs  of  the  respec- 
tive States,  and,  in  effect,  to  enable  the  States  to  act  as  the  agents 
of  the  General  Government,  and  to  authorize  the  State  to  make  eon- 
tracts  with  individuals  or  corporations  who  would  furnish  the  finan- 
cial aid  necessary  for  the  construction  of  the  works,  and  at  the  same 
time  to  give  ample  security  to  the  parties  who  furnished  the  money 
for  the  same.  Again,  for  the  purpose  of  securing  the  necessary 
money  the  construction  company  is  permitted  to  mortgage  its  equity 
in  the  project,  to  issue  bonds,  or  to  assign  its  contracts  with  the  set- 
tlers for  the  purchase  of  the  water  right,  which  is  practically  the 
price  the  settler  pays  for  his  land,  the  State  charging  but  a  nominal 
price  for  the  same.  The  only  conditions  imposed  upon  the  settlers 
are  that  they  shall  occupy,  improve,  and  cultivate  the  land  entered 
by  them,  until  they  secure  their  patents,  which  they  may  obtain  upon 
final  proof  that  the  lands  have  been  so  occupied,  improved,  and  cul- 
tivated, and  by  paying  the  balance  due  the  State.2    They  must  then 

1  For  full  text  of  the  Act,  see  Sec.  and  its  amendments,  see  Sees.  1315- 
1315.  1322. 

2  For  the  donation  of  lands  for  in-  2  For  the  final  proof,  see  Sees.  1330, 
ternal  improvement,  see  Sees.  427,  428.  1332. 

1  For  the  full  text  of  the  Carey  Act 
150 — ^Kin.  on  Irr. 
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keep  up  their  annual  payments  with  the  construction  company,  for 
which  the  company  is  given  a  lien  until  the  water  right  is  fully  paid 
for.  In  many  instances  it  is  also  provided  that  when  all  of  the  lands 
have  been  so  entered  and  full  payments  for  the  same  have  been 
made,  together  with  the  full  payments  for  the  water  rights,  the  title 
to  the  entire  project,  together  with  that  of  the  necessary  works, 
passes  to  the  ownership  of  the  settlers  themselves,  who  thereafter- 
ward  own  and  control  the  same,  and  the  original  stockholders  of  the 
corporation  are  superseded  by  them. 

The  results  of  this  law  have  been  beneficial  in  the  extreme,  as  may 
be  seen  in  the  States  which  have  taken  advantage  of  its  benefits. 
Millions  of  acres  have  been  reclaimed  through  its  means,  and  thou- 
sands of  homes  have  been  furnished.  The  popularity  of  the  law 
seems  to  arise  from  the  fact  that  it  furnishes  absolute  security  to 
all  the  varying  interests  involved  in  the  problem  of  reclamation  of 
lands  under  this  system.  To  be  sure,  mistakes  have  been  made,  as 
was  especially  true  during  the  formative  period  of  the  law  and  its 
workings.  But  the  problems  for  its  successful  outcome  have  been 
rapidly  solved  during  the  eighteen  years  of  its  existence.  One 
feature  which  indicates  its  successful  working  is  the  fact,  as  wiU 
be  noticed  in  the  succeeding  sections,  of  this  chapter,  of  the  com- 
paratively little  litigation,  as  compared  with  other  special  laws  for 
the  reclamation  of  the  arid  lands. 

The  amount  of  land  actually  reclaimed  and  under  irrigation  under 
the  Carey  Act,  according  to  the  preliminary  census  results  of  the 
thirteenth  census,  1910,  is  288,553  acres.  The  acreage  enterprises 
capable  of  irrigation  in  1910,  under  the  Carey  Act,  is  given  as 
1,089,677  acres.  The  acreage  included  in  enterprises  completed  or 
under  construction  in  1910,  under  the  same  Act,  is  given  as  2,573,- 
874  acres.s 

Those  most  familiar  with  the  practical  operation  and  workings  of 
the  Carey  law,  and  who  have  had  the  best  opportunity  to  study  its 
scope  and  field  of  usefulness  are  its  most  enthusiastic  advocates,  and 
predict  that  in  the  end  the  development  of  the  arid  region  will  be 
better  promoted  and  the  interests  of  communities  better  conserved 
through  the  agency  of  this  law  than  through  the  National  Reclama- 
tion Act,  which  law  we  have  discussed  in  a  preceding  chapter.* 

3  For  the  irrigation  district  laws,  4  For  the  National  Eeclamation  Act, 
see  Sees.  1386-1432.  gee  Chap.  65,  Sees.  1235-1286. 
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§  1314.  Cause  of  the  enactment  of  the  Carey  Act. — The  law 
under  discussion  in  this  chapter  and  commonly  known  as  "The 
Carey  Act,"  was  approved  August  18,  1894,  Senator  Carey  of 
"Wyoming  being  the  author  of  the  original  Act.  This  Act  was 
afterward  amended  by  the  Acts  of  June  11,  1896,  March  3,  1901, 
and  February  18,  1909.1 

The  passage  of  the  Carey  Act  may  be  ascribed  to  two  distinct 
causes,  one  physical  and  the  other  political.  The  physical  cause  was 
that  at  the  time  of  the  passage  of  the  Act  the  desert  lands  still 
owned  by  the  United  States  and  open  to  settlement  were  becoming 
more  and  more  inaccessible  from  the  waters  of  the  natural  streams. 
The  homestead  and  pre-emption  laws  had  been  in  force  for  many 
years;  and  as  there  was  no  limitation  as  to  the  exact  locality  in 
reference  to  the  natural  streams  of  the  lands  under  these  laws  which 
might  be  taken  up,  it  is  natural  that  the  early  settlers  chose  those 
lands  which  were  the  nearest  or  most  accessible  to  the  streams.  The 
desert  land  law  had  also  been  in  force  for  seventeen  years.  This 
law  prescribed  that  the  lands  must  not  be  watered  by  the  natural 
streams,  in  order  to  bring  them  within  the  character  of  the  lands 
which  might  be  filed  upon  under  the  Act.  But  it  was  natural  that 
the  settlers  should  choose  those  lands  which  were  the  nearest  to 
water,  as  the  law  prescribed  that  the  water  must  be  conducted  upon 
the  lands  in  order  to  reclaim  them.^  So,  in  1894,  at  the  time  when 
the  Carey  Act  was  passed,  a  great  portion  of  the  best  of  public  lands 
had  been  taken  up  by  the  settlers,  and  especially  those  lands  where 
the  water  for  irrigation  could  be  conducted  thereon  at  a  moderate 
amount  of  expense;  at  least,  with  the  amount  of  capital  which  the 
average  settler  or  a  combination  of  a  settler  and  his  neighbors  could 
command.  The  desert  lands  at  this  time  which  were  open  for  filing 
were  further  back  from  the  streams,  and  hence  required  larger 
irrigation  works  and  longer  canals  and  ditches,  and  consequently 
required  a  large  amount  of  capital  to  construct  the  works  necessary 
for  their  reclamation.  Hence  it  was  considered  that  large  com- 
panies with  plenty  of  financial  backing  would  take  up  these  irriga- 
tion projects,  construct  the  works,  and,  being  backed  in  a  way  by 

For  a  comparison  of  the  workings  of  i  For  the  full  text  of  the  Act  and 

the    National    Eeclamation    Act    and  its  amendments,  see  Sees.  1315-1322. 

those  of  the  Carey  Act,  see  Sees.  1239,  2  See  Sees.  1288-1290. 
1240. 
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the  State  wherein  the  lands  were  located,  a  large  amount  of  lands 
which  were  then  barren  and  practically  inaccessible  to  water  would 
thus  be  brought  into  cultivation.  This  is  exactly  what  has  been 
the  working  effect  of  the  law,  as  we  will  show  in  a  future  discussion 
of  the  subject.' 

The  political  cause  for  the  passage  of  the  Act  was  that  the  West 
had  long  waited  for  Congress  to  make  some  provisions  for  the  con- 
struction of  the  great  irrigation  works  required  to  irrigate  these 
lands  as  a  National  enterprise.  Nothing  at  this  time  had  been  done 
toward  that  end.*  At  that  time  failing  in  getting  the  General 
Government  to  take  up  the  matter  of  the  construction  of  the  great 
works  necessary  for  the  reclamation  of  the  desert  lands,  there  was  a 
general  demand  made  upon  Congress  by  the  West  that  the  remain- 
der of  the  public  lands  be  granted  to  the  respective  States  wherein 
they  were  situated,  in  order  that  the  States  themselves  might  pro- 
vide measures  for  their  reclamation.  This  movement  also  failed  in 
its  entire  accomplishment.  But  the  passage  of  the  Carey  Act  was  a 
sort  of  a  compromise,  the  object  of  which  Act  was  to  aid  the  public 
land  States  in  the  reclamation  of  the  desert  lands  therein. 

§1315.  Pull  text  of  Act  of  August  18,  1894.— The  original 
Carey  Act  was  enacted  as  Section  4  of  the  Act  of  August  18,  1894, 
entitled,  "An  Act  making  appropriations  for  sundry  civil  expenses 
of  the  Government  for  the  fiscal  year  ending  June  30, 1895,  and  for 
other  purposes."* 

The  full  text  of  the  Act,  together  with  the  amendatory  Acts,  is 
as  follows: 

"Sec.  4.  That  to  aid  the  public  land  States  in  the  reclamation 
of  the  desert  lands  therein,  and  the  settlement,  cultivation,  and  sale 
thereof  in  small  tracts  to  actual  settlers,  the  Secretary  of  the  In- 
terior, with  the  approval  of  the  President,  be,  and  hereby  is,  author- 
ized and  empowered,  upon  proper  application  of  the  State  to  con- 
tract and  agree,  from  time  to  time,  with  each  of  the  States  in  which 
there  may  be  situated  desert  lands  as  defined  by  the  Act  entitled 

8  See  Sees.   1315-1336.  ter  of  this  part.     See  Chap.  65,  Sees. 

4  This    is    exactly   what    was    done      1235-1286. 
under  the  National  Eeelamation  Aet  i  6  Fed.  Stat.  Ann.,  1905,  p.  397 ; 

of  1902,  discussed  in  a  previous  chap-      28  Stat.  L.  422;  2  U.  S.  Comp.  Stat., 

1901,  p.  1554. 
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'An  Act  to  provide  for  the  sale  of  desert  land  in  certain  States  and 
Territories,'  approved  March  3,  1877,  and  the  Act  amendatory 
thereof,  approved  March  3,  1891,2  binding  the  United  States  to 
donate,  grant,  and  patent  to  the  State  free  of  cost  for  survey  or 
price  such  desert  lands,  not  exceeding  one  million  acres  in  each 
State,  as  the  State  may  cause  to  be  irrigated,  reclaimed,  occupied, 
and  not  less  than  twenty  acres  of  each  160-acre  tract  cultivated  by 
actual  settlers,  within  ten  years  next  after  the  passage  of  this  Act,  as 
thoroughly  as  is  required  of  citizens  who  may  enter  under  the  said 
desert  land  law. 

"Before  the  application  of  any  State  is  allowed  or  any  contract 
or  agreement  is  executed  or  any  segregation  of  any  of  the  land  from 
the  public  domain  is  ordered  by  the  Secretary  of  the  Interior,  the 
State  shall  file  a  map  of  the  said  land  proposed  to  be  irrigated  which 
shall  exhibit  a  plan  showing  the  mode  of  the  contemplated  iri:iga- 
tion,  and  which  plan  shall  be  sufiScient  to  thoroughly  irrigate  and 
reclaim  said  land  and  prepare  it  to  raise  ordinary  agricultural  crops, 
and  shall  also  show  the  source  of  the  water  to  be  used  for  irrigation . 
and  reclamation,  and  the  Secretary  of  the  Interior  may  make  neces- 
sary regulations  for  the  reservation  of  the  lands  applied  for  by  the 
States  to  date  from  the  date  of  the  filing  of  the  map  and  plan  of 
irrigation,  but  such  reservation  shall  be  of  no  force  whatever  if  such 
map  and  plan  of  irrigation  shall  not  be  approved.  That  any  State 
contracting  under  this  section  is  hereby  authorized  to  make  all 
necessary  contracts  to  cause  the  said  lands  to  be  reclaimed,  and  to 
induce  their  settlement  and  cultivation  in  accordance  with  and  sub- 
ject to  the  provisions  of  this  section;  but  the  State  shall  not  be  au- 
thorized to  lease  any  of  said  lands  or  to  use  or  dispose  of  the  same 
in  any  way  whatever,  except  to  secure  their  reclamation,  cultivation, 
and  settlement. 

"As  fast  as  any  State  may  furnish  satisfactory  proof  according 
to  such  rules  and  regulations  as  may  be  prescribed  by  the  Secretary 
of  the  Interior  that  any  of  said  lands  are  irrigated,  reclaimed,  and 
occupied  by  actual  settlers,  patents  shaU  be  issued  to  the  State  or  its 

2  The   desert  land  Acts,  see  Chap,  kota,  South  Dakota,  Utah,  and  Wyo- 

66,  Sees.  1287-1311.  ming,  and  by  the  Act  of  Feb.  18,  1909, 

The  Act  applies  to  the  same  States  to   Arizona    and    New    Mexico.     See 

to  which  the  desert  land  Acts  apply,  Supp.  Fed.  Stat.  Ann.,  1909,  559  j  35 

which      are:        California,     Colorado,  Stat.  L.  638. 
Idaho,  Montana,  Nevada,  North  Da- 
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assigns  for  said  lands  so  reclaimed  and  settled :  Provided,  that  said 
States  shall  not  sell  or  dispose  of  more  than  160  acres  of  said  lands 
to  any  one  person,  and  any  surplus  of  money  derived  by  any  State 
from  the  sale  of  such  lands  in  excess  of  the  cost  of  their  reclamation 
shall  be  held  as  a  trust  fund  for  and  be  applied  to  the  reclamation 
of  other  desert  lands  in  such  State." 

§  1316.  Acts  amendatory — ^Act  qf  June  11,  1896. — The  Act  was 
amended  in  an  important  particular  by  Section  1  of  the  Sundry 
Civil  Appropriation  Act  of  June  11, 1896,^  which  is  as  follows : 

"Sec.  1.  .  .  .  That  under  any  law  heretofore  or  hereafter 
enacted  by  any  State,  providing  for  the  reclamation  of  arid  lands, 
in  pursuance  and  acceptance  of  the  terms  of  the  grant  made  in  Sec- 
tion 4  (of  the  Act  set  forth  above)  a  lien  or  liens  is  hereby  author- 
ized to  be  created  by  the  State  to  which  such  lands  are  granted,  and 
by  no  other  authority  whatever,  and  when  created  shall  be  valid  on 
and  against  the  separate  legal  subdivisions  of  the  land  reclaimed 
for  the  actual  cost  and  necessary  expenses  of  reclamation  and  rea- 
sonable interest  thereon  from  the  date  of  reclamation  until  disposed 
of  to  actual  settlers ;  and  when  an  ample  supply  of  water  is  actually 
furnished  in  a  substantial  ditch  or  canal,  or  by  artesian  wells  or 
reservoirs,  to  reclaim  a  particular  tract  or  tracts  of  such  lands,  then 
patents  shall  issue  for  the  same  to  such  State  without  regard  to  set- 
tlement or  cultivation:  Provided,  that  in  no  event,  in  no  contin- 
gency, and  under  no  circumstances,  shall  the  United  States  be  in  any 
manner  directly  or  indirectly  liable  for  any  amount  of  any  such  Hen 
or  liability,  in  whole  or  in  part." 

§  1317.  Acts  amendatory— Act  of  March  3,  1901.— The  limita- 
tion of  time  in  the  above  quoted  Section  4  was  modified  by  Section  3 
of  the  Sundry  Civil  Appropriation  Act  of  March  3,  1901,i  which 
provides  as  follows : 

"Sec.  3.  That  Section  4  of  the  Act  of  August  18,  1894,  entitled, 
etc.  (see  Section  4,  quoted  above)  is  hereby  amended  so  that  the  ten 
years'  period  within  which  any  State  shall  cause  the  lands  applied 
for  under  the  Act  to  be  irrigated' and  reclaimed,  as  provided  in  said 

16  Fed.  Btat.  Ann.,  1905,  p.  398;  16  Fed.  Stat.  Ann.,  1905,  p.  398; 

2  TJ.  S.  Comp.  Stat.,  1901,  p.  1556;      31  Stat.  L,  1188. 
29  Stat.  L.  434. 
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section  as  amended  by  the  Act  of  June  11,  1896,  shall  begin  to  run 
from  the  date  of  approval  by  the  Secretary  of  the  Interior  of  the 
State's  appUeation  for  the  segregation  of  such  lands;  and  if  the 
State  fails  within  said  ten  years  to  cause  the  whole  or  any  part  of 
the  lands  so  segregated  to  be  so  irrigated  and  reclaimed,  the  Secre- 
tary of  the  Interior  may,  in  his  discretion,  continue  said  segregation 
for  a  period  of  not  exceeding  five  years,  or  may,  in  his  discretion, 
restore  such  lands  to  the  public  domain. ' '  2 

§  1318.  Amendatory  Acts — Acts  of  March  1,  1907,  and  Febru- 
ary 24,  1909,  relating  to  Indian  lands. — By  the  Act  of  March  1, 
1907,1  tlie  provisions  of  the  foregoing  Acts  were  extended  to  the 
desert  lands  within  the  former  Southern  Ute  Indian  Reservation 
in  Colorado  not  included  in  any  forest  reservation:  "Provided, 
that  before  a  patent  shall  issue  for  any  of  the  lands  aforesaid  under 
the  terms  of  the  said  Act  approved  August  18,  1894,  and  amend- 
ments thereto,  the  State  of  Colorado  shall  -pay  into  the  Treasury  of 
the  United  States  the  sum  of  $1.25  per  acre  for  the  lands  so  pat- 
ented, and  the  money  so  paid  shall  be  subject  to  the  provisions  of 
Section  3  of  the  Act  of  June  15,  1880,  entitled,  'An  Act  to  accept 
and  ratify  the  agreements  submitted  by  the  confederated  bands  of 
Ute  Indians  in  Colorado  for  the  sake  of  their  reservation  in  said 
State,  and  for  other  purposes,  and  to  make  the  necessary  appropria- 
tion for  carrying  out  the  same. ' 

"Sec.  2.  That  no  lands  shall  be  included  in  any  tract  to  be  segre- 
gated under  the  provisions  of  this  Act  on  which  the  United  States 

2  For  instniotiotis  governing  the  ex-  judgment  in  surveying  and  locating 
tension  of  time  for  irrigation  and  works,  necessitating  new  surveys  and 
reclamation,  under  the  amendment,  construction;  financial  failure  on  the 
see  37  Land  Dec.  682,  where  it  is  held  part  of  the  contractor  under  the 
that  applications  for  extension  of  time  State ;  other  reasons  not  specified  but 
will  only  be  entertained  upon  the  falling  within  the  general  scope  of 
showing  of  the  happening  of  some  the  instructions  will  be  considered  if 
event  as  specified  preventing  the  com-  presented.  In  all  cases  the  showing 
pletion  of  the  reclamation  which  could  must  be  made  by  or  through  the  proper 
not  have  been  reasonably  anticipated  State  authorities  and  clearly  and  spo- 
or guarded  against,  such  as:  The  de-  eifically  set  forth  all  the  facts  and 
struction  of  the  works  by  flood  or  other  reasons  which  prevented  the  comple- 
una voidable  casualties;  inability  to  tion  of  the  contract  or  reclamation  of 
complete  construction  of  works  because  the  land  within  the  ten  year  period, 
of  unforeseen  structural  or  physical  l  34  Stat.  L,  1057. 
difficulties  encountered;  error  or  mis- 
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Government  has  valuable  improvements  or  which  have  been  reserved 
for  Indian  schools  or  farm  purposes. ' ' 

Also,  by  the  provisions  of  the  Act  of  February  24,  1909,^  the  pro- 
visions of  the  foregoing  Acts  were  extended  to  the  desert  lands 
within  the  former  Ute  Indian  Reservation  in  Colorado,  under  the 
same  terms  and  subject  to  the  same  limitations  as  the  provisions  of 
the  Act  last  above  extending  the  provisions  of  the  Acts  to  the  former 
Southern  Ute  Indian  Eeservation.  ^ 

§  1319.  Acts  amendatory — ^Act  of  March  27,  1908,  granting  ad- 
ditional land  to  Idaho  and  Wyoming,  and  Act  of  February  18, 
1909,  extending  the  law  to  New  Mexico  and  Arizona. — ^Also,  'in  the 
Sundry  Civil  Appropriation  Act  of  March  27,  1908,^  under  the 
head  of  "Arid  Lands  in  Idaho  and  "Wyoming,"  there  are  the  fol- 
lowing provisions: 

"That  an  additional  one  million  acres  of  arid  lands  within  each 
of  the  States  of  Idaho  and  Wyoming  be  made  available  and  subject 
to  the  terms"  of  the  Carey  Act  and  its  amendments,  "and  that  the 
States  of  Idaho  and  "Wyoming  be  allowed  under  the  provisions  of 
said  Acts  said  additional  area  or  so  much  thereof  as  may  be  neces- 
sary for  the  purposes  and  under  the  provisions  of  said  Acts. ' ' 

Again,  by  the  Act  of  February  18,  1909,2  ti^  provisions  of  the 
Carey  Act  and  its  amendments  were  extended  to  the  Territories  of 
New  Mexico  and  Arizona,  ' '  and  that  said  Territories,  upon  comply- 
ing with  the  provisions  of  said  Act,  shall  be  entitled  to  have  and 
receive  all  of  the  benefits  therein  conferred  upon  the  States." 

§  1320.  Amendatory  Acts— Act  of  March  15,  1910,  relating  to 
temporary  withdrawals. — ^Again,  by  the  Act  of  March  15,  1910,i 
Section  4  of  the  Carey  Act  was  amended  so  as  to  authorize  the  ' '  Sec- 
retary of  the  Interior,  upon  application  by  the  proper  officer  of  any 
State  or  Territory  to  which  said  section  applies,  to  withdraw  tem- 
porarily from  settlement  or  entry  areas  embracing  lands  for  which 
the  State  or  Territory  proposes  to  make  application  under  said  sec- 
tion, pending  the  investigation  and  survey  preliminary  to  the  filing 
of  the  maps  and  plats  and  application  for  segregation  by  the  State 
or  Territory :  Provided,  that  if  the  State  or  Territory  shall  not  pre- 

2  Public,  No.  255.  2  Public,  No.  244. 

135  Stat.  L.  317-347.  l  Public,  No.  87  j   28  Stat.  L.  372. 
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sent  its  application  for  segregation  and  maps  and  plats  within  one 
year  after  such  temporary  withdrawal  the  lands  so  withdrawn  shall 
be  restored  to  entry  as  though  such  withdrawal  had  not  been 
made.  "2 

To  obtain  the  benefits  of  this  amendatory  Act,  the  State, 
through  its  proper  official,  will  be  required  to  file  in  the  local 
land  office  an  application  therefor  in  the  form  provided,  which  shall 
set  forth  the  name  of  the  individual  or  corporation  proposing  to 
reclaim  the  lands ;  that  all  of  the  forms  and  conditions  imposed  by 
the  State  law  upon  the  proposer,  prior  to  segregation,  have  been 
complied  with ;  that  from  the  showing  made,  or  other  source  of  in- 
formation, it  is  believed  that  sufficient  water  to  irrigate  the  whole 
tract  asked  to  be  withdrawn,  over  and  above  prior  appropriations, 
is  available,  and  that  the  proposer  has  either  acquired  title  to  such 
water,  or  applied  for  the  same,  and  that  the  lands  are  desert  in  char- 
acter. Appended  to  the  application  should  be  a  list  of  the  lands 
asked  to  be  withdrawn ;  if  the  lands  are  unsurveyed,  the  fact  should 
be  set  forth,  together  with  a  statement  that  an  application  has  been 
filed  for  the  survey  in  tht  office  of  the  Surveyor- General.  Accom- 
panying such  application  should  be  filed  an  affidavit,  in  the  form 
provided,  based  upon  personal  examination,  that  the  lands  are  desert 
in  character,  and  are  non-mineral.  This  affidavit  should  be  made 
either  by  the  proposer,  his  or  its  engineer,  or  by  the  State  engineer, 
or  one  of  his  assistants.  Where  the  lands  sought  to  be  withdrawn 
are  situated  in  more  than  one  land  district,  a  list  must  be  filed 
in  each  district,  describing  the  lands  in  that  district. 

Upon  the  filing  of  such  application  the  register  will  at  once  note 
the  same  upon  his  records,  and  will  thereafter  reject  all  applications 
to  enter,  purchase,  or  select  any  of  such  lands,  excepting  when  set- 
tlement or  application  to  enter,  purchase,  or  select  prior  to  the  date 
of  the  filing  of  the  State  application  is  alleged,  or  disclosed  of 
record ;  he  will  then  at  once  transmit  the  application  to  the  General 
Land  Office  for  further  action,  first  noting  thereon  the  date  of  filing, 
over  his  written  signature. 

Within  three  months  after  the  date  of  filing  the  application  for 
withdrawal  in  the  local  land  office,  the  State  must  file  a  corroborated 
affidavit  by  the  proposer,  his  or  its  engineer,  or  the  State  engineer, 

2  For  regulations  issued  under  the  Act,  see  those  of  April  25,  1910,  38  Land 
Dec.  580. 
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that  the  work  of  surveying  and  laying  out  the  proposed  irrigation 
system  has  been  actually  commenced  in  the  field  and  is  being  ener- 
getically prosecuted;  this  affidavit  should  show  the  work  accom- 
plished and  the  results.  In  default  of  such  showing  by  the  State, 
the  withdrawal  will  be  promptly  revoked. 

In  the  event  that  any  of  the  tracts  withdrawn  are  found  to  be 
above  the  proposed  irrigation  works,  or  for  any  other  reason  not 
susceptible  of  irrigation,  the  fact  aad  description  of  the  non-reclaim- 
able  land  by  smallest  legal  subdivisions  should  be  at  once  communi- 
cated to  the  General  Land  Office,  that  they  may  be  relieved  from 
the  withdrawal.  Again,  if  at  any  time  after  withdrawal  it  is  shown 
that  the  State  is  not  energetically  prosecuting  the  investigation  and 
survey  of  the  lands,  that  the  same  are  not  reclaimable  by  the  pro- 
posed system  of  reclamation,  are  not  desert  in  character,  or  for  any 
reason  are  not  subject  to  the  provisions  of  the  Carey  Act,  or  that 
the  proposer  is  not  proceeding  in  good  faith,  the  withdrawal  will  be 
at  once  revoked. 

The  year  mentioned  in  the  Act  as  the  period  of  withdrawal  will 
commence  to  run  from  the  date  of  filing  'the  application  for  with- 
drawal in  the  local  land  office. 

§  1321.  Amendatory  Acts  respecting  coal  lands  —  Acts  of 
March  3, 1909,  and  June  22, 1910.— The  Act  of  March  3,  1909,  enti- 
tled, "An  Act  for  the  protection  of  the  surface  rights  of  entry- 
men,"  1  provides  that  any  person  who  has  in  good  faith  located, 
selected,  or  entered  under  the  non-mineral  land  laws  of  the  United 
States  any  lands  which  subsequently  are  classified,  claimed,  or  re- 
ported as  being  valuable  for  coal,  may,  if  he  so  elect,  and  upon 
making  satisfactory  proof  of  compliance  with  the  laws  under  which 
such  lands  are  claimed,  receive  a  patent  therefor,  which  shall  con- 
tain a  reservation  to  the  United  Stalfes  of  all  coal  in  said  lands,  and 
the  right  to  prospect  for,  mine,  and  remove  the  same. 

No  complete  equitable  title  or  interest  vests  in  a  State  by  the 
approval  of  a  segregation  list  under  the  Carey  Act;  and  if  subse- 
quent to  such  approval  and  prior  to  the  final  approval  of  the  patent 
list  lands  in  the  segregation  list  are  classified  as  coal  lands,  it  is  held 
by  the  Secretary  of  the  Interior  that  the  department  is  without 

1  Supp.  Fed.  Stat.  Ana.,  1909,  p.  For  full  text  of  Act,  see  eoal  lands, 
563;  35  Stat.  L.  844.  Sec.  442. 
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authority,  so  long  as  such  classification  stands,  to  approve  or  patent 
such  lands  to  the  State,  except  in  accordance  with  the  Act  of  March 
3,  1909 ;  and  the  State  will  then  be  called  upon  to  elect  to  accept 
a  patent  to  the  lands  with  a  reservation  of  the  coal  deposits,  or  to 
proceed  to  a  hearing  to  ascertain  and  adjudicate  the  character  of  the 
land,  at  which  the  burden  of  sustaining  the  coal  classification  will 
rest  upon  the  Government.  If  upon  such  hearing  the  tracts  are 
determined  to  be  coal  lands,  the  State  may  still  take  a  patent  for  the 
surface,  and  if  non-coal,  patent  without  reservation  may  issue,  all 
else  being  regular.^ 

By  the  Act  of  June  22,  1910,  entitled,  "An  Act  to  provide  for 
agricultural  entries  on  coal  lands,  "^  it  was  provided  that  unre- 
served public  lands  of  the  United  States,  exclusive  of  Alaska,  which 
have  been  withdrawn  or  classified  as  coal  lands,  or  are  lands  valuable 
for  coal,  shall  be  subject  to  selection  under  the  Carey  Act,  and  for 
entry  under  other  laws  mentioned  in  the  Act,  with  a  reservation  of 
the  United  States  of  the  coal  in  such  lands  and  the  right  to  prospect 
for,  mine,  and  remove  the  same.* 

§  1322.  Amendatory  Acts— Act  of  February  21,  1911,  relative 
to  furnishing  Carey  Act  projects  with  surplus  water  acquired  by 
the  Reclamation  Service. — ^By  the  Act  of  February  21,  1911,  the 
Eeclamation  Service  was  authorized  to  contract  for  the  impounding, 
storing,  and  carriage  of  water  and  to  co-operate  in  the  construction 
and  use  of  reservoirs  and  canals  under  reclamation  projects  and 
for  other  purposes.  The  full  text  of  the  Act  is  given  in  a  previous 
section  under  our  chapter  upon  the  National  Eeclamation  Aet.^  It 
was  especially  provided  in  the  Act  that  surplus  water  from  reclama- 
tion projects  might  be  furnished  to  projects  constructed  under  the 
law  known  as  the  Carey  Act,  and  those  constructed  by  individuals, 
corporations,  associations,  and  irrigation  districts  organized  for  or 
engaged  in  distributing  the  water  for  irrigation.    It  was  provided 

2  state  of  Wyoming,  38  Land  Dee.  4  That    this    Act    is    applicable    to 
508;    state   of   Utah,   40   Land  Deo.      desert  land  entries,  see  Sec.  1294. 
340.                                                                   That  it  is  applicable  to  reservations 

See,  alsOj  Instructions,  37  Land  Dee,  under  the  National  Reclamation  Act, 
4gg,  see  Sec.  442,  443. 

3  Public,  No.  227;  36  Stat.  L.  583.  i  See  Sec.  1259. 

For  full  text  of  Act,  see  coal  lands,  See,  also,  36  Stat  L.  925;  Supp.  U. 
Sees.  442,  443.  S.  Comp.  Stat.,  1911,  p.  682. 
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that  a  proper  charge  should  be  made  for  the  impounding,  storing, 
and  carrying  of  such  surplus  water  by  the  Secretary,  who  is  to  take 
into  consideration  the  cost  of  the  construction  and  maintenance  of 
the  works  by  which  such  water  is  to  be  impounded  or  carried. 

§  1323.    Particular  features  of  the  Acts  and  their  operation. — 

It  will  be  noticed  from  the  provisions  of  the  law  quoted  in  the  pre- 
ceding sections,  1  that  there  are  man}*  features  of  the  law  in  common 
with  the  provisions  of  the  desert  land  laws  discussed  in  the  previous 
chapter.2  The  intent  of  the  law  is  evidently  to  permit  the  several 
States  named  in  the  Act,  by  the  construction  of  the  irrigation  works 
necessary  to  aid  their  citizens  in  irrigating  and  reclaiming  large 
tracts  of  lands  which  are  deemed  desert  under  the  Desert  Land  Acts. 
The  significant  features  of  the  original  Act  are  that  it  calls  for 
reclamation  by  irrigation,  occupation,  and  cultivation  before  any 
patent  should  pass  from  the  United  States  to  the  State  or  to  its 
assigns.  Another  feature  worthy  of  note  is  that  the  States  are  not 
authorized  to  lease  or  use  or  dispose  of  the  lands  selected  in  any  way 
whatever,  except  to  secure  their  reclamation,  cultivation,  and  settle- 
ment. Patents  are  to  be  issued  by  the  Government  when  the  lands 
shall  be  reclaimed  and  occupied  by  actual  settlers.  Very  little  seems 
to  have  been  done  under  the  original  Act  except  that  some  of  the 
States  passed  statutes  accepting  the  benefits  of  the  grant  and  made 
provisions  by  various  methods  for  the  beginning  of  the  work  looking 
to  the  reclamation  of  arid  tracts  of  lands  within  their  boundaries. 
As  early  as  November  22,  1894,  rules  and  regulations  were  drawn 
up  by  the  General  Land  OfSee,  as  provided  for  in  the  Act,  governing 
the  selection  and  withdrawal  of  lands  under  the  Act.^  And  as  the 
law  has  been  amended  from  time  to  time,  so  the  regulations  have  also 
been  amended.* 

By  the  Act  of  June  11,  1896,  a  very  important  amendment  was 
made  to  the  original  Act.^  One  object  of  the  amendment  was  that 
it  had  been  ascertained  that  the  States  named  in  the  Act,  and  which 

1  See  Sees.  1315-1322.  6  For  text  of  this  amendment,  see 

2  See  Chap.  66,  Sees.  1287-1311.  Sec.  1316. 

3  See  Eegulations,  20  Land  Sec.  For  the  discussion  of  the  amend- 
440.  ment  in  the  House,  see  28  Cong,  Eec-- 

4  See  Begulations  of  March  15,  1898,  ord,  pp.  622  et  seq. 
26  Land  Deo.  480;  Sept.  20,  1898,  27 

Land  Dec.  635. 
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were  expected  to  take  advantage  of  the  same,  either  had  not  the 
means  or  were  prohibited  by  their  constitutions  from  lending  their 
credit  to  the  construction  of  the  large  canals  and  irrigation  works 
necessary  to  reclaim  large  tracts  of  land ;  and  that  it  was  necessary 
to  make  some  provision  by  which  persons  or  corporations  hav- 
ing ample  means,  and  acting  for  the  States  in  the  construction 
of  these  works,  should  be  made  secure  by  a  lien  or  liens  on  the  lands 
and  water  rights  for  the  large  sums  of  money  necessarily  advanced 
by  them.  In  the  discussion  in  the  House  upon  the  amendment,  re- 
ferred to  in  our  note,  it  was  distinctly  pointed  out  that  this  amend- 
ment, in  the  form  in  which  it  finally  passed,  would  necessarily 
result  in  the  acquisition  by  wealthy  individuals  and  corporations  of 
large  bodies  of  land,  to  the  exclusion  of  the  settler.  This  result  was 
practically  conceded  by  the  friends  of  the  measure,  but  it  was  also 
pointed  out  that  in  no  other  manner  could  the  law  be  made  to  oper- 
ate beneficially,  and  that-  in  any  event  the  desert  lands  which  were 
then  practically  worthless  would  become  valuable  to  the  States,  even 
though,  held  by  large  corporations,,  and  that  the  States  and  the  citi- 
zens would  not  be  damaged  by  the  reclamation  of  these  then  worth- 
less lands  even  if  the  large  corporations  and  wealthy  individuals 
were  given  a  lien  upon  them  for  the  money  advanced  by  them  for 
the  construction  of  the  works. 

This  amendment  was  a  distinct  departure  in  some  respects  from 
the  theory  of  the  original  Act.  As  above  pointed  out,  emphasis  was 
laid  in  the  original  Act  upon  the  settlement,  occupation,  and  recla- 
mation by  irrigation,  and  that  the  actual  settlers  would  receive  pat- 
ents for  the  separate  parcels  of  land,  not  exceeding  160  acres,  as 
fast  as  the  same  were  reclaimed.  The  amendment  contains  but  two 
provisions,  but  they  are  important,  and  were  sufficient  to  change 
the  theory  of  the  original  Act  of  1894.  The 'first  is  the  authoriza- 
tion of  a  lien  or  liens  to  be  created  by  the  State  to  which  such  lands 
are  granted  under  the  original  Carey  Act,  and  by  no  other  authority 
whatever,  and  when  created  shall  be  valid  on  and  against  the  sep- 
arate legal  subdivisions  of  the  land  reclaimed  for  the  actual  cost  and 
necessary  expenses  of  reclamation  and  reasonable  interest  thereon 
until  disposed  of  to  actual  settlers.  This  provision  was  evidently 
in  contemplation  of  the  fact  that  the  States  must  necessarily  procure 
individuals  or  corporations  to  act  ag  the  construction  agents  of  the 
irrigation  works,  construct  such  works  at  their  own  expense,  and  that 
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the  liens  so  authorized  by  the  various  States  upon  the  lands  and 
water  rights  are  liens  operating  for  the  benefit  of  these  construction 
agents  as  security  for  the  money  advanced  by  such  agents.  The 
second  provision  is  that  when  an  ample  supply  of  water  is  actually 
furnished  in  a  substantial  ditch  or  canal  to  reclaim  a  particular  tract 
or  tracts  of  such  lands,  then  patents  shall  issue  for  the  same  to  such 
States,  without  regard  to  settlement  or  cultivation.  This  second  pro- 
vision is  a  decided  departure  from  the  requirements  of  the  original 
Act,  in  that  the  State  is  not  required  to  await  the  actual  settlement, 
occupation,  or  cultivation  of  the  lands  before  demanding  from  the 
General  Government  a  patent  therefor.  All  that  is  required  is  that 
the  State  produce  the  proper  evidence  of  the  reclamation  of  the  land, 
or  rather  that  an  ample  supply  of  water  is  actually  furnished  in  "a 
substantial  ditch  or  canal,  or  by  artesian  wells  or  reservoirs,"  to  re- 
claim the  lands.  The  necessary  result  of  this  provision  is  that  the 
State  may  obtain  a  patent  for  the  entire  tract  of  land  selected  by 
it  under  the  original  Act  before  a  single  settler  had  gone  upon  the 
laiid.  This  is  also  the  construction  of  the  amendment  by  the  Land 
Department. 

Subsequent  to  the  passage  of  the  amendment  of  1896  a  question 
arose  as  to  its  proper  construction,  and  on  January  22,  1898,^  Sec- 
retary Bliss,  in  a  communication  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  held  that,  under  this  amendment,  patents  for 
desert  lands  may  issue  to  the  States  when  an  ample  supply  of  water 
is  actually  secured,  without  regard  to  the  settlement  and  cultivation, 
and  that  this  provision  is  not  limited  to  lands  on  which  liens  have 
been  placed  under  the  amendment,  but  is  applicable  to  all  lands 
donated  by  the  original  Act  of  August  18,  1894. '^    It  therefore  fol- 

e  State    of    Washington,    26    Land  tivation  by  actual   settlers   in   small 

Dee.  74.  tracts,  and  it  is  immaterial  whether 

7  The  following  language  is  used  in  the  money  expended  in  such  reclama- 
the  opinion :  "A  construction  should  tion  is  obtained  through  the  instru- 
not  be  put  upon  the  Act  which  dis-  mentality  of  a  lien  or  otherwise.  The 
criminates  in  favor  of  lands  irrigated  Act  of  1896  is  remedial  in  its  pur- 
by  the  expenditure  of  money  obtained  pose  and  should  receive  such  construe- 
through  a  lien,  as  against  lands  irri-  tion,  consistent  with  the  language  there 
gated  by  the  use  of  money  derived  employed,  as  will  best  tend  to  aecom- 
from  other  sources.  The  purpose  and  plish  the  ultimate  and  great  purpose 
object  of  the  law  is  to  enable  the  of  this  legislation.  The  Act  of  1896 
State  to  reclaim  the  lands  as  an  in-  should  be  treated  as  amending  the  Act 
dueement  to  their  settlement  and  cul-  of  1894  hj  authorizing  a  lien  to  be 
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lows  that  should  the  State  have  the  power  and  see  fit  to  advance 
the  money  itself  for  the  reclamation  of  the  lands  selected,  it  will  be 
entitled  to  a  patent  to  the  same,  as  well  as  though  the  lands  had  been 
reclaimed  by  the  means  of  the  liens  authorized  by  the  State  for  the 
benefit  of  the  construction  company.  It  will  be  noted  that  there  is 
no  attempt  in  the  amendment  of  June  11, 1896,  to  repeal  any  portion 
of  the  original  Carey  Act  of  August  18,  1894.  Therefore,  so  far  as 
the  latter  Act  is  not  inconsistent  with  the  former,  both  will  neces- 
sarily stand  together.  It  must  also  be  borne  in  mind  that  the 
original  Carey  Act  as  amended  is  stiU  in  force,  to  the  effect  that 
the  State  shall  not  dispose  of  more  than  160  acres  of  land  to  any  one 
person,  and  this  provision  stands  side  by  side  with  the  latter  pro- 
vision by  which  the  entire  control  of  the  lands  may,  upon  their 
'  reclamation,  as  provided  in  the  amendment,  be  turned  over  to  the 
State  through  and  under  a  patent  legally  issued. 

§  1324.  Regulations  by  the  Secretary  of  the  Interior. — ^Under 
the  original  Carey  Act  i  the  Secretary  of  the  Interior  is  given  the 
power  to  make  necessary  regulations  for  the  reservation  of  the  lands 
applied  for  by  the  States,  and  the  following  is  an  abstract  of  the 
latest  regulations  promulgated  by  him  under  this  authority,  under 
date  of  April  9,  1910 :  2 

"1.    Under  the  provisions  of  the  Acts  quoted  the  States  and  Ter- 

I  ritories  are  allowed  ten  years  from  the  date  of  the  approval  of  the 
application  for  the  segregation  of  the  land  by  the  Secretary  of  the 
Interior  in  which  to  irrigate  and  reclaim  them.     The  Secretary  of 

i  the  Interior  may,  however,  in  his  discretion,  extend  the  time  for  irri- 

[  gating  and  reclaiming  the  lands  for  a  period  of  five  years,  or  he  may 
restore  to  the  public  domain  the  lands  not  reclaimed  at  the  expira- 
tion of  the  ten  years,  or  of  the  extended  period. 

"2.  The  lands  selected  under  these  Acts  must  all  be  desert  lands 
as  defined  by  the  Acts  of  1877  and  1891,  and  the  provisions  and 

•  regulations  of  this  department  therein  provided  for."  3 

placed  upon  the  lands  as  an  aid  in  to  the  expressed  purpose  of  the  first 

the  accomplishment  of  their  reclama-  Act." 

tion,  and  as  also  amending  the  orig-  i  For  text  of  Act,  see  See.  1315. 

inal  Act  in  the  matter  of  patenting  2  See  37  Land  Dec.  624. 

the  lands  to  the  States,  by  dispensing  s  That  is   to   say,   ' '  All   lands   ex- 

with  proof  of  settlement  and  cultiva-  elusive  of  timber  lands  and  mineral 

tion  of  the  reclaimed  lands  according  lands  which  will  not,  without  artifl- 
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Lands  which  produce  native  grasses  sufficient  in  quantity,  if  unfed 
by  grazing  animals,  to  make  an  ordinary  crop  in  usual  seasons  are 
not  desert  lands.  Lands  which  will  produce  an  agricultural  crop 
of  any  kind  in  amount  sufficient  to  make  the  cultivation  reasonably 
remunerative  are  not  desert.  Lands  containing  sufficient  moisture 
to  produce  a  natural  growth  of  trees  are  not  to  be  classed  as  desert 
lands. 

Lands  occupied  by  lona  fide  settlers  and  lands  containing  valu- 
able deposits  of  coal  or  other  minerals  are  not  subject  to  selection.* 

"3.  The  second  paragraph  of  Section  4,  before  quoted,  provides 
that  before  the  application  of  any  State  is  allowed  or  any  contract 
or  agreement  is  executed,  or  any  segregation  of  any  of  the  land  from 
the  public  domain  is  ordered  by  the  Secretary  of  the  Interior,  the 
State  shall  file  a  map  of  the  land  selected  and  proposed  to  be  irri- 
gated, which  shall  exhibit  a  plan  showing  the  mode  of  contemplated 
irrigation  and  the  source  of  the  water." 

However,  under  the  provisions  of  the  amendatory  Act  of  March 
15,  1910,  public  lands  may  be  temporarily  withdrawn  upon  proper 
application  of  the  beneficiary  State  that  proper  surveys  may  be 
prepared  and  investigation  made  preliminary  to  the  filing  of  the 
application  by  such  State  for  the  segregation  of  such  lands.  If  such 
application  is  not  filed  within  one  year  from  the  date  of  withdrawal, 
the  lands  so  withdrawn  will,  as  directed  by  the  Act,  be  immediately 
restored  to  entry.  No  provision  is  made  for  the  extension  of  such 
temporary  withdrawal.^ 

In  accordance  with  the  requirements  of  the  Act,  the  State  must 
give  full  data  lo  show  that  the  proposed  plan  wiU  be  sufficient  to 
thoroughly  irrigate  and  reclaim  the  land  and  prepare  it  to  raise 
ordinary  agricultural  crops,  for  which  purpose  a  statement  by  the 

eial  irrigation,  produce  some  agrioul-  eases  where  lands  had  been  patented 
tural  crop,    shall    be    deemed  desert  to  the  State  not  of  the  character  con- 
land."     Circular,   Dec.   15,   1902,   31  templated  in  the  Act,  that  suit  should 
Land  Deo.  228;  Regulations,  Sept.  20,  be   brought   to   cancel   the  patent  to 
1898,  28  Land  Dec.  635;  Instructions,  those  particular  tracts. 
Dec.  5,  1901,  31  Land  Dee.  149;  State         Tor  instructions  relative  to  the  in- 
of  Oregon,  33  Land  Dec.  374,  where  it  speetion   as   to   the   character   of  the 
was  held  that  the  burden  of  proof  was  land  selected,  see  37  Land  Deo.  489. 
upon  the  State  to  show  that  the  lauds  4  But  see  the  Acts  of  March  3,  1909, 
selected  are  of  the  character  contem-  and  June  22,  1910,  Sees.  442,  443. 
plated  by  the  Act.  5  For  the  text  of  the  Act  of  March 
See,  also,  State  of  Oregon,  36  Land  15,  1910,  and  regulations  thereunder, 
Dec.  509,  where  it  was  held  that  in  see  Sec.  1320. 
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State  engineer  of  the  amount  of  water  available  for  the  plan  of  irri- 
gation will  be  necessary.  The  other  data  required  can  not  be  fully 
prescribed,  as  it  wiU  depend  upon  the  nature  of  the  plan  submitted. 
All  information  necessary  to  enable  this  office  to  judge  of  its  prac- 
ticability for  irrigating  all  the  land  selected  must  be  submitted. 
Upon  filing  the  map  showing  the  plan  of  irrigation  and  the  lands 
selected,  such  lands  will  be  withheld  from  other  disposition  until 
final  action  is  had  thereon  by  the  Secretary  of  the  Interior.  If 
such  final  action  be  a  disapproval  of  the  map  and  the  plan,  the  lands 
selected  shall,  without  further  order,  be  subject  to  disposition  as  if 
such  reservation  had  never  been  made. 

4.  This  section  prescribes  the  rules  for  the  drawing  of  the  map 
and  for  the  field  notes  which  must  be  submitted.  The  map  and  field 
notes  must  also  show  full  data  to  admit  of  retracing  the  lines  of  the 
survey  of  the  irrigation  works  on  the  ground. 

"5.  The  map  must  bear  an  affidavit  of  the  engineer  who  made  or 
supervised  the  preparation  of  the  map,  and  also  of  the  officers  au- 
thorized by  the  State  to  make  its  selections.  The  map  must  also 
be  accompanied  by  a  list  in  triplicate  of  the  lands  selected,  desig- 
nated by  legal  subdivisions,  properly  summed  up  at  the  foot  of  each 
page,  and  at  the  end  of  the  list.  The  party  appearing  as  agent  of 
the  State  must  also  file  with  the  register  and  receiver  written  and 
satisfactory  evidence;  under  seal,  of  his  authority  to  act  in  the 
premises;  such  evidence  once  filed  need  not  be  duplicated  during 
the  period  for  which  the  agent  was  appointed.  When  a  township 
has  not  been  subdivided,  but  has  had  its  exteriors  surveyed,  the 
whole  township  may  be  designated,  omitting,  however,  the  sections 
to  which  the  State  may  be  entitled  under  its  grant  of  school  lands. 
When  the  records  are  in  such  condition  that  the  proper  notations 
may  be  made,  a  section,  or  part  of  a  section,  of  unsurveyed  land  may 
be  designated  in  the  list,  but  no  patent  can  issue  thereon  until  the 
land  has  been  surveyed." 

It  is  held  that  no  preference  right  of  selection  inures  to  a  State 
by  virtue  of  an  application  for  survey  of  lands  under  the  Carey  Act 
where  the  State  fails  to  publish  notice  of  the  application  as  required 
by  the  Aet.^ 

6  State  of  Idaho  v.  Northern  Pacific  See,  also,  Opinion  of  Attorney  Gen- 
E.  Co.,  39  Land  Dee.  343  j  Id.,  39  eral,  Jan.  30,  1911,  39  Land  Deo.  482. 
Land  Dee.  583. 

ISl— Kin.  on  Irr. 
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6.  This  section  provides  for  the  contract  to  be  executed  by  and 
between  the  Secretary  of  the  Interior,  for  and  on  behalf  of  the 
United  States,  party  of  the  first  part,  and  by  the  duly  authorized 
officer  for  and  on  behalf  of  the  State,  party  of  the  second  part,  ac- 
cording to  the  form  prescribed  and  furnished  J. 

"7.  The  lists  must  be  carefully  and  critically  examined  by  the 
register  and  receiver  and  their  accuracy  tested  by  the  plats  and 
records  of  their  office.  When  so  examined  and  found  correct  in 
all  respects,  they  will  attach  a  ce^ificate  at  the  foot  of  each  list 
according  to  the  form  prescribed."  ^ 

The  section  then  provides  for  the  making  of  the  records  in  the 
local  land  office,  and  the  transmission  of  all  papers  and  maps  to 
the  General  Land  Office. 

"For  rejected  selections  a  new  list  will  be  required,  upon  which 
the  register  will  note  opposite  each  tract  the  objections  appearing 
on  the  records  and  indorse  thereon  his  reasons  in  full  for  refusing  to 
certify  the  same.  The  State  will  be  allowed  to  appeal  in  the  manner 
provided  for  in  the  Rules  of  Practice. 

"8.  When  the  canals  or  reservoirs  required  by  the  plan  of  irri- 
gation cross  public  land  not  selected  by  the  State,  an  application 
for  a  right  of  way  over  such  lands  under  Sections  18-21,  Act  of 
March  3, 1891  (26  Stat.,  1095),  should  be  filed  separately,  in  accord- 
ance with  the  regulations  under  said  Act.^ 

"9i  Upon  approval  of  the  map  of  the  lands  and  the  plan  of  irri- 
gation, the  contract  is  executed  by  the  Secretary  of  the  Interior  and 
approved  by  the  President,  as  directed  by  the  Act.  Upon  the  ap- 
proval of  the  map  and  plan,  the  lands  are  reserved  for  the  purpose 
of  the  Act,  said  reservation  dating  from  the  date  of  the  filing  of 
the  map  and  plan  in  the  local  land  office.  A  duplicate  of  the  ap- 
proved map  and  plan,  and  of  the  list  of  lands,  is  transmitted  for 
the  files  of  the  local  land  office,  and  a  triplicate  copy  of  the  list  is 
forwarded  to  the  State  authorities.^*' 

7  For  form  of  this  contract,  see  37  the  Attorney  General    of    the    State. 

Land  Dec.  634,  form  5.  State  of  Washington,  25  Land  Dee.  33. 

TJndei  the  provisions  of  the  State  8  For  form  of  the  certificate,  see  37 

statute   accepting   the   terins    of    the  Land  Dec,  p.  634,  form  4. 

Act,  a  contract  on  behalf  of  the  State,  9  For   the   provisions   of  said  Act, 

with  the  United  States,  executed  by  see  rights  of  way  over  public  lands, 

the  commissioner  of  arid  lands  for  the  Sees.  937-950. 

State  of  Washington,  is  not  valid  if  10  The  approval  or  rejection  of  an 

not   approved   by   the    Governor   and  application  by  a  State  to  select  lands 
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"10.  When  patents  are  desired  for  any  lands  that  have  been 
segregated,  the  State  should  file  in  the  local  land  office  a  list,  to 
which  is  prefixed  a  certificate  of  the  presiding  officer  of  the  State 
Land  Board,  or  other  officer  of  the  State  who  may  be  charged  with 
the  duty  of  disposing  of  the  lands  which  the  State  may  obtain  under 
the  law,  in  the  form  fumiphed,ii  to  the  effect  that  the  laws  of  the 
said  State  relating  to  the  said  grant  from  the  United  States  have 
been  complied  with  in  all  respects,  and  followed  by  an  affidavit  of 
the  State  Engineer  or  other  State  officer  whose  duty  it  may  be  to 
superintend  the  reclamation  of  the  lands,  in  the  form  furnished,^^ 
to  the  effect  that  he  has  examined  the  lands  designated  on  the  fore- 
going list,  and  that  an  ample  supply  of  water  has  been  actually  fur- 
nished (in  a  substantial  ditch  or  canal,  or  by  artesian  wells  or  reser- 
voirs) for  each  tract  in  said  list,  sufficient  to  thoroughly  irrigate 
and  reclaim  it,  and  to  prepare  it  to  raise  the  ordinary  agricultural 
crops. 

"11.  The  certificate  of  Form  6  is  required  in  order  to  show  that 
the  State  laws  accepting  the  grant  of  the  lands  have  been  duly  com- 
plied with. 

"12.  The  affidavit  of  the  State  Engineer  is  required  to  show 
compliance  with  the  provisions  of  the  law,  that  an  ample  supply  of 
water  has  been  actually  furnished  as  required  by  the  Act,  and  as 
above  set  forth.  A  separate  statement  by  the  State  Engineer  must 
also  be  furnished,  giving  all  the  facts  as  to  the  water  supply  and  the 
nature,  location,  and  completion  of  the  irrigation  works.i^ 

"If  there  are  some  high  points  which  it  is  not  practicable  to  irri- 

under  the  provisions  of  the  Acts  is  a  struction.     State  of  Oregon  v.  Three 

matter  wholly  within  the  discretion  of  Sisters  Irr.  Co.,  158  Fed.  Eep.  346. 
the  Land  Department.    State  of  Wyo-  ii  For  form   of  certificate,  see  37 

ming,  36  Land  Dee.  399;  Yakima  Dev.  Land  Dec.  636,  No.  6. 
Co.  T.  Washington,  34  Land  Dee.  453.  12  For  the  form  of  the  affidavit,  see 

It  is  held  by  the  Federal  Court  of  37  Land  Dee.  637,  No.  7. 
Oregon  that  a  suit  brought  by  a  State         18  As  is  the  case  of  individual  desert 

to  annul  a  grant  under  the  Carey  Act  land  entries,  there  must  be  an  ample 

is.  removable  to  the  Federal  Court  as  supply  of  water  for  the  land  actually 

a  suit  involving  some  title,  right,  priv-  secured;  then  and  not  untU  then  will 

ilege,  or  immunity  upon  which  the  re-  a  patent  be  issued  to  the  State.    The 

oovery  depends,  and  which  will  be  de-  terms  of  the  Act  itself   are  explicit 

f eated  by  one  construction  of  the  Con-  upon   this   point.     ' '  When  an  ample 

stitution  or  laws  of  the  United  States,  supply  of  water  is  actually  furnished 

and  sustained  bj  the  opposite  eon-  in  a  substantial  ditch  or  canal^  01  by 
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gate,  the  nature,  extent,  location,  and  area  of  such  points  should  be 
fully  stated.  If  no  part  of  a  legal  subdivision  is  susceptible  of  irri- 
gation, such  legal  subdivision  must  be  relinquished.  Lands  upon 
which  valuable  deposits  of  coal  or  other  minerals  are  discovered  will 
not  be  patented  to  the  State  under  these  Acts. 

"13.  These  lists  will  be  called  'lists  for  patent,'  and  should  be 
numbered  by  the  State  consecutively,  beginning  with  No.  1. 

''14.  Upon  the  filing  of  suchjist  the  local  officers  will  place 
thereon  the  date  of  filing  and  note  on  the  records  opposite  each  tract 

listed,  'List  for  patent,  serial  No. ,  filed ,'  giving 

the  date. 

' '  15.  When  the  said  Ust  is  filed  in  the  local  land  office  there  shall 
also  be  filed  by  the  State  a  notice,  in  duplicate,  prepared  for  the  sig- 
nature of  the  register  and  receiver,  describing  the  land  by  sections, 
and  portions  of  sections,  where  less  than  a  section  is  designated,  ac- 
cording to  the  form  prescribed.^*  This  notice  shall  be  published 
at  the  expense  of  the  State  once  a  week  in  each  of  nine  consecutive 
weeks,  in  a  newspaper  of  established  character  and  general  circula- 
tion, to  be  designated  by  the  register,  as  published  nearest  the  land. 
One  copy  of  said  notice  shall  be  posted  in  a  conspicuous  place  in 
the  local  land  office  for  at  least  sixty  days  during  the  period  of 
publication. 

"16.  At  the  expiration  of  the  period  of  publication  the  State 
shall  file  in  the  local  office  proof  of  the  said  publication  and  of  the 
payment  for  the  same.  Thereupon  the  register  and  receiver  shall 
forward  the  list  for  patent  to  the  General  Land  Office,  noting 
thereon  any  protests  or  contests  which  may  have  been  filed,  trans- 
mitting such  papers,  and  submitting  any  recommendations  they  may 
deem  proper.  They  will  also  forward  proofs  of  publication,  and  of 
payment  therefor,  and  of  the  posting  of  the  list  in  their  office. 

"17.  Before  patents  are  issued  for  lands  within  the  former 
Southern  Ute  and  the  Ute  Indian  Reservations  in  Colorado,  the 

artesian  wells  or  reservoirs,  to  reclaim  Deo.  453 ;   State  of  Oregon,  36  Land 

a  particular  tract  or  tracts  of  such  Dec.  ^09. 

lands,  then  patents  shall  issue  for  the  For  provisions  of  the   desert  land 

same  to  such  State  without  regard  to  law  in  this  respect,  see  Sec.  1301. 

settlement  or  cultivation."     State  of  '     14 For  the  form  of  this  notice,  se« 

Washington,  26  Land  Dec.  74;  Yak-  37  Land  Dec.  637,  form  8. 

ima  Dev.  Co.  v.  Washington,  34  Land 
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State  will  be  required  to  pay  the  price  ($1.25  per  acre)  fixed  by  the 
Acts  of  March  1,  1907,  and  February  24,  1909. 

"18.  Upon  receipt  of  the  papers  in  the  General  Land  Office  such 
action  will  be  taken  in  each  case  as  the  showing  may  require,  and 
all  tracts  that  are  free  from  valid  protest  or  contest,  and  respecting 
which  the  law  and  regulations  have  been  complied  with,  will  be  cer- 
tified to  the  Secretary  of  the  Interior  for  approval  and  patent- 
ing." is 

§  1325.  Acceptance  of  tlie  grant  made  by  the  Carey  Act  by  the 
States  mimed. — The  first  step  to  be  taken  by  a  State  which  wishes 
to  avail  itself  of  the  benefits  of  the  grant  made  by  the  Carey  Act  of 
the  one  million  acres  of  land  is  to  accept  the  terms  of  the  grant  and 
to  provide  for  the  machinery  for  the  reclamation  of  the  land.  The 
power  of  the  State  is  limited  to  the  acceptance  of  the  offer  of  the 
United  States,  and  the  execution  of  the  trust  assumed  by  the  accept- 
ance thereof.  Now  this  acceptance  can  only  be  made  by  an  Act  of 
its  legislature,  in  the  exercise  of  its  power,  and  in  order  to  make 
such  acceptance  effective.  ^ 

The  conditions  imposed  by  the  United  States  in  granting  the  lands 
under  the  provisions  of  the  Carey  Act  to  the  States  entitled  thereto 
have  been  accepted,  and  provisions  made  in  order  to  make  such  ac- 
ceptance effective,  and  governing  boards  provided  in  order  to  fully 
carry  out  the  details  of  the  law,  by  Acts  of  the  legislatures  of  Colo- 
is  it  must  be  noticed  that  all  regu-  its  offer  effective."  State  ex  ret 
lations  of  the  Land  Department  are  Armington  v.  Wright,  17  Mont.  565, 
often   changed  to   conform  with  new      44  Pao.  Eep.  89. 

statutes    or    decisions    of    the    courts.  See,  also,  Hewlett  v.  Cheetham,  17 

therefore  the  last  rules  promulgated  Wash.  626,  50  Pac.  Kep.  522;  State 
upon  any  subject  should  always  be  ex  rel.  Nolan  v.  Marshall,  20  Mont, 
consulted.  510,  52  Pac.  Eep.  268,  where  the  de- 

1  ' '  We  are  satisfied  that  the  law  is  cision  of  the  Court  was  in  favor  of 
valid.  The  United  States  had  the  the  validity  of  the  accepting  Act,  and 
power  to  make  the  offer  to  the  State,  where  it  is  held  that  the  only  limita- 
to  grant  it  the  lands,  provided  the  tion  imposed  upon  the  commission  pro- 
State  would  reclaim  them.  Now,  if  vided  for  in  the  accepting  Act  in  the 
the  State  could  accept  the  offer  of  way  of  making  contracts  for  the  con- 
the  United  States  at  all,  it  could  only  struetion  of  irrigation  works  is  that 
act  through  its  legislature,  in  the  ex-  its  acts  must  be  for  the  benefit  of 
ercise  of  power  requisite  to  making     the  State. 
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rado,2  Idaho,'  Montana,*  Nevada,^  New  Mexico,'  Oregon,'^  South 
Dakota,^  Utah,^  and  Wyoming.io 

The  acceptance  by  the  States  is  usually  in  the  following  form: 
That  the  State  hereby  accepts  the  conditions  of  Section  4  of  the  Act 
of  Congress,  .entitled,  "An  Act  making  appropriation  for  sundry 
civil  expenses  of  the  Government  for  the  fiscal  year  ending  June  30, 
1895,  and  for  other  purposes,"  approved  August  18,  1894,  and  the  ■ 
Acts  of  Congress  amendatory  thereof,  together  with  all  grants  of 
land  to  the  State  under  the  provisions  of  the  aforesaid  Acts. 

§  1326.  The  powers  of  the  State  board. — ^Under  the  laws  en- 
acted by  the  respective  States  accepting  the  provisions  and  grant  of 
the  Carey  law,  the  selection,  management,  and  disposal  of  the  land 
selected  is  vested  in  the  State  board  named  in  the  Acts.  The  board 
is  also  authorized  to  make  all  contracts  necessary  to  carry  out  the 


2  See  Mill's  Ann.  Stat.,  1905,  Sees. 
3662a-3662x. 

Governing  Board:  State  Board  of 
Land  Commissioners,  consisting  of 
Governor,  Secretary  of  State,  Attor- 
ney General,  Superintendent  of  Pub- 
lic Instruction,  Registrar  of  Land  De- 
partment. 

3  See  Rev.  Codes  of  Idaho,  1908, 
Sees.  1613-1634. 

Governing  Board:  State  Board  of 
Land  Commissioners,  consisting  of 
Governor,  Attorney  General,  Secretary 
of  State,  Superintendent  of  Public  In- 
struction, Registrar  of  Land  Depart- 
ment. 

4  See  Rev.  Code,  Mont.,  1907,  Sees. 
2255-2282. 

Governing  Board :  Carey  Act  Board, 
consisting  of  the  State  Engineer,  Sec- 
retary of  State,  State  Examiner. 

BLaws,  1911,  Chap.  205,  p.  439; 
Laws,  1911,  p.  452;  Rev.  Laws,  1912, 
Sees.  3063-3097. 

6  Governing  Board :  Carey  Act  Land 
Board,  consisting  of  the"  Governor, 
Commissioner  of  Public  Lands,  Terri- 
torial Engineer. 


1  See  Bellinger  &  Cotton's  Codes, 
1902,  Sees.  3283-3293;  L.  O.  L.,  Sees. 
3860-3877. 

Governing  Board:  Desert  Land 
Board,  consisting  of  the  Governor,  Sec- 
retary of  State,  Treasurer,  Attorney 
General,  State  Engineer. 

8  See  Laws  S.  D.,  1909,  p.  .135. 
Governing  Board:     Carey  Land  Act 

Board,  consisting  of  the  State  Engi- 
neer, State  Auditor,  Commissioner  of 
School  and  Public  Lands. 

9  See  Comp.  Laws  of  Utah,  1907, 
Sees.  2372-2388,  as  amended  by  Laws 
Utah,  1909,  Chap.  31,  p.  29. 

Governing  Board:  State  Board  of 
Land  Commissioners,  consisting  of 
five  resident  citizens  appointed  by  the 
Governor,  with  the  consent  of  the  Sen- 
ate. 

10  See  Rev.  Stat.  Wyo.,  1910,  Sees. 
661-696. 

Governing  Board:  State  Board  of 
Land  Commissioners,  consisting  of  the 
Governor,  Superintendent  of  Public 
Instruction,  Secretary  of  State. 
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provisions  of  the  Acts  of  Congress  and  the  Acts  of  the  legislature, 
and  may  make  such  rules  not  in  conflict  with  the  said  Acts  of  Con- 
gress or  the  Acts  of  the  legislature  as  it  may  deem  best.  In  fact,  the 
only  limitation  imposed  on  the  board  is  that  their  acts  must  be  in 
conformity  with  the  Acts  of  Congress,  the  Act  of  the  State  under 
which  they  are  working,  and  their  acts  must  be  for  the  benefit  of  the 
State.i 

§  1327.  The  acquisition  of  a  water  right  for  projects. — The 
party  contracting  with  a  State  must  acquire  a  water  right  under 
some  of  the  laws  of  the  State  in  which  the  project  is  being  con- 
structed. This  water  right  may  be  acquired  by  appropriation,  pur- 
chase, or  by  some  other  legal  method  of  acquisition,  and  the  water- 
must  be  sufficient  to  irrigate  and  reclaim  the  amount  of  land  segrfe- 
gated  for  the  purposes  of  the  project.  The  question  of  the  acqui- 
sition of  water  rights  has  been  discussed  in  previous  chapters  under 
the  old  rule  of  appropriation,  and  will  be  discussed  in  a  subsequent 
chapter  of  this  part  under  the  new  water  or  irrigation  codes  adopted 
by  many  of  the  States.^ 

In  most  of  the  code  States,  as  a  means  of  protection  of  the  rights 
of  all  interested  parties,  it  is  provided  that  the  State  Engineer  or 
some  board  have  a  sort  of  supervisory  control,  and  the  project  may 
be  rejected  if  for  any  reason  it  should  be  found  to  be  detrimental  to 
public  interests  or  that  the  project  is  not  feasible  for  any  physical 
reasons  or  the  proposed  use  would  be  a  menace  to  the  safety  and 
welfare  of  the  public.  These  are  wise  provisions,  as  in  the  early 
history  of  the  law  a  great  many  wild-cat  schemes  were  projected, 
which  neither  had  the  water  right  to  irrigate  the  land  or  the  irri- 
gable or  cultivable  lands  to  irrigate.  However,  under  these  pro- 
tecting provisions  this  feature  of  the  operations  under  the  law  is 
eliminated,  and  the  projects  are  rejected  by  the  officers  placed  in 

1  State  ex  rel.  Nolan  v.  Marshall,  20  nated  by  the  State  legislature  to  man- 
Mont.  510,  52  Pae.  Eep.  268;   State  age  and  dispose  of  such  lands.    State 
ex  rel.  Armington  v.  Wright,  17  Mont,  of  Wyoming,  24  Land  Deo.  562. 
565,  44  Pao.  Eep.  89.  i  I'or   the   appropriation   of  water, 

A  relinquishment  on  the  part  of  a  see  Sees.  706-732. 

State   of   desert  lands  in  a   contract  For  the  acquisition  of  water  rights 

under  the  Carey  Act,  to  be  effective,  under   code  procedure,  see  Chap.   68, 

must  be  executed  by  the  oflieers  desig-  Sees.  1337-1367. 
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authority,  should  it  be  found  that  they  were  detrimental  in  any  way 
to  the  public  interests,  as  above  set  forth.2 

§  1328.  Proceedings  under  State  laws— Application  to  board 
for  selection  of  lands. — ^Having  discussed  ia  the  preceding  sections 
the  Acts  of  Congress  and  the  regulations  of  the  Secretary  of  the 
Interior  thereunder,  and  how  the  title  to  the  lands  selected  under 
the  provisions  of  the  Acts  passes  irom  the  United  States  to  the  State 
selecting  them,  we  wiU  now  proceed  to  discuss  how  the  title  to  the 
lands  passes  from  the  State  to  the  individual,  and  in  order  to  do 
this  we  shaU  have  to  go  back  to  the  very  inception  of  the  proceed- 
ings, which  begin  usually  with  the  individual  or  company. 

The  State  statutes  provide  that  any  person,  company,  association, 
or  corporation  desiring  to  construct  ditches,  canals,  reservoirs,  or 
other  irrigation  works  to  reclaim  lands  under  the  provisions  of  the 
Acts  shall  file  with  the  board  an  application  for  the  selection  of  the 
lands  to  be  reclaimed,  designating  the  lands  by  legal  subdivisions. 
This  application  shall  be  accompanied  by  a  proposal  to  utilize  or 
extend  an  irrigation  system  already  constructed,  or  one  in  process 
of  construction,  or  the  rights  to  construct  which  have  been  acquired, 
or  to  construct  ditches,  canals,  reservoirs,  or  other  irrigation  works 
for  the  complete  reclamation  of  the  lands  so  designated.  The  pro- 
posal shall  be  prepared  in  accordance  with  the  rules  of  the  board,^ 
and  the  regulations  of  the  Department  of  the  Interior,^  which  shall 
state  the  source  of  the  water  supply,  whether  the  right  to  the  same 
has  been  acquired  or  is  sought  to  be  acquired ;  the  location  and  di- 
mensions of  the  works  already  constructed  or  in  process  of  construc- 
tion, or  the  location  and  dimensions  of  the  proposed  works,  with 
estimated  cost  of  such  works,  the  maximum  price  and  terms  per 
acre  at  which  perpetual  rights  will  be  sold  to  settlers  on  the  land  to 
be  reclaimed,  and  the  maximum  price  per  acre  for  the  maintenance 
tax,  and  aU  other  facts  prescribed  by  the  rules  of  the  board  of  the 
State  where  the  application  is  made.  In  case  a  corporation  is  the 
applicant,  it  shall  state  the  name  of  the  corporation,  the  purpose  of 

2  See  Cookmham  v.  Lewis,  58  Ore.  be  consulted  before  an  application  is 

484,  114  Pae.  Eep.  88.  filed. 

1  These  rules  can  be  obtained  upon  2  Eoi  the  last  regulations  of  the  de- 
request  to  the  boaTds  named  in  the  partment,  see  Sec.  1324. 
note  to  See.  1325,  and  should  always 
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the  incorporation,  the  names  and  places  of  residence  of  its  directors 
and  officers,  the  amount  of  its  authorized  and  paid-up  capital,  where 
incorporated,  and  the  other  facts  required  by  the  rules.  If  the  ap- 
plicant is  not  a  corporation,  the  proposal  shall  set  forth  the  name 
or  names  of  the  parties,  and  such  other  facts  as  shall  enable  the 
board  to  determine  as  to  their  financial  ability  to  carry  out  the  pro- 
posed enterprise. 

There  is  nothing  in  the  State  Acts  or  in  the  Acts  of  Congress 
which  prevents  the  application  from  being  made  by  individuals,  but 
the  benefits  of  the  Carey  Act,  in  so  far  as  they  relate  to  the  segrega- 
tion of  lands  and  the  acquisition  of  title,  apply  in  the  same  degree 
to  the  individual  who  may  wish  to  construct  his  own  irrigation  plant 
to  furnish  water  for  160  acres  of  land  for  himself,  or  to  an  associa- 
tion of  persons  who  may  desire  to  co-operate  toward  this  end.  Some 
small  tracts  have  been  taken  up  from  time  to  time  by  this  method 
by  separate  individuals,  or  by  two  or  three  individuals  combined. 
In  fact,  the  statutes  of  Colorado,  Montana,  and  South  Dakota  spe- 
cially provide  for  the  entry  and  reclamation  of  land  under  the  Acts 
by  individuals  duly  qualified,  either  acting  singly  or  together ;  but 
owing  to  the  fact  that  the  greater  amount  of  settlement  occurs  upon 
the  larger  tracts  of  land,  and  the  fact  of  the  great  cost  necessary  for 
the  construction  of  the  works,  the  greater  amount  of  lands  is  segre- 
gated and  set  aside  to  corporations  or  associations  of  individuals  con 
trolling  large  capital. 

A  certified  cheek  is  required  by  the  statute,  in  such  a  sum  as  is 
named  therein,  and  must  accompany  the  application  or  proposal,  the 
same  to  be  held  as  a  guaranty  for  the  execution  of  the  contract  with 
the  State  in  accordance  with  its  terms,  by  the  party  submitting  such 
proposal,  in  case  of  the  approval  of  the  same  and  the  selection  of  the 
land  by  the  board,  and  to  be  forfeited  to  the  State  in  ease  of  failure 
of  said  parties  to  enter  into  a  contract  with  the  State  in  accordance 
with  the  provisions  of  the  law. 

In  some  States  it  is  required  that  the  party  or  parties  making  the 
application  shall  have'  filed  with  the  State  Engineer  an  application 
for  a  permit  to  appropriate  water  for  the  reclamation  of  the  lands 
described  in  the  request  to  the  board.  This  is  particularly  applica- 
ble to  the  States  which  have  the  provisions  for  State  control,  and 
where  all  appropriations  of  water  must  be  made  by  an  application 
to  the  State  Engineer  or  to  the  governing  board.    The  application  to 
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appropriate  water  must  be  made  in  accordance  with  the  rules  of  the 
Board  of  State  Control.^ 

Upon  receipt  of  the  application  mentioned  above,  the  board  shall 
examine  the  same,  and  if  it  does  not  comply  with  the  regulations  of 
the  Department  of  the  Interior  and  the  rules  of  the  board,  it  must 
be  returned  to  the  applicant  for  correction ;  but  if  it  does  so  comply, 
the  board  shall  determine  whether  the  reclamation  of  the  land  ap- 
plied for  can  be  secured  by  means  q|  the  irrigation  system  proposed 
to  be  constructed,  and  whether  there  are  or  there  may  be  sufficient 
water  rights  secured  for  the  reclamation  of  the  same.  And  at  this 
point  the  most  of  the  statutes  require  that  the  matter  shall  be  re- 
ferred to  the  State  Engineer  who  is  required  to  make  a  full  detailed 
report  thereon  to  the  board.  And  no  request  on  which  the  State 
Engineer  has  reported  adversely,  either  as  to  the  water  supply,  the 
feasibility  of  the  construction,  or  capacity  of  the  works,  or  as  to  the 
character  of  the  lands  sought  to  be  irrigated,  shaU  be  approved  by 
the  board.  Time  is  then  given  the  applicant  to  file  another  applica- 
tion and  proposal. 

Notice  of  the  application  must  be  given  as  provided  by  the  statute. 
Written  objections  to  the  application  may  be  then  filed  with  the 
board  within  the  time  specified  in  the  statute,  and  the  board  shall 
consider  and  decide  upon  the  merits  and  sufficiency  of  such  objec- 
tions. 

Upon  the  filing  of  such  application,  the  board  shall  forthwith  file 
a  list  of  the  lands  contained  in  the  application  in  the  local  land  office 
with  a  request  for  the  withdrawal  of  the  land  described  therein  from 
entry.* 

§  1329.  Proceedings  under  State  laws — Contract  between  State 
and  applicant. — Upon  the  withdrawal  of  the  land  by  the  Depart- 
ment of  the  Interior,  it  is  made  the  duty  of  the  board  to  enter  into 
a  contract  with  the  applicant,  which  contract  must  contain^  complete 
specifications  of  the  works  to  be  constructed,  and  the  estimated  cost 
of  the  same,  and  the  maximum  price  and  terms  per  acre  at  which 
perpetual  water  rights  shall  be  sold  to  settlers,  and  the  maximum 

8  For  State  Control  and  the  appro-  visions  of  the  Carey  Act  and  provid- 

priation  of  water  thereunder,  see  Chap,  ing  for  its  operation,  see  Fart  XTV, 

68,  Sees.  1337-1367.  under  the  various  States. 

*  For  the  statutes  accepting  the  pro- 
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cost  per  annum  for  the  maintenance  tax,  and  the  price  and  terms 
upon  which  the  State  is  to  dispose  of  the  land  to  settlers,  and  other 
provisions  and  conditions  as  the  board  may  direct.^  This  contract 
must  not  be  entered  into  until  the  withdrawal  of  the  lands  by  the 
Department  of  the  Interior  and  the  filing  of  a  satisfactory  bond 
upon  the  part  of  the  proposed  contractor,  in  the  penal  sum  fixed 
by  the  statute,  and  to  be  conditioned  for  the  carrying  out  of  the  pro- 
yisions  of  the  contract  with  the  State. 

In  some  States  it  is  provided  that,  in  the  discretion  of  the  board, 
the  contract  may  provide  that  the  sale  to  a  settler  of  a  tract  of  land 
with  a  permanent  water  right  shall  include  a  pro  rata  interest  in  the 
irrigation  works  equal  to  the  proportion  that  the  tract  of  land  pur- 
chased by  him  bears  to  the  entire  tract  to  be  reclaimed  by  the  said 
irrigation  system;  and  that  upon  the  full  payment  of  the  purchase 
price  of  the  said  land  and  water  right,  capital  stock  of  the  corpora- 
tion representing  such  interest  shaU.  be  transferred  to  such  settler. 
If  the  said  irrigation  system  be  constructed  by  a  corporation,  or  if 
by  a  person  or  company  then  such  interest  shall  be  conveyed  to  the 
settler  by  the  person  or  company  constructing  the  said  irrigation 
system. 

The  time  within  which  the  work  must  be  commenced  is  fixed  by 
the  statute;  also  the  work  must  be  prosecuted  diligently  and  con- 
tinuously to  completion,  and  that  a  cessation  of  the  work  under  a 
contract  for  the  period  fixed  by  the  statute  shall  forfeit  to  the  State 
all  rights  under  said  contract  and  the  penal  sum  named  in  the  bond ; 
provided,  that  no  property  or  right  which  was  vested  in  the  appli- 
cant or  contractor  at  the  date  of  the  contract  shall  be  forfeited. 
Provisions  are  also  made  as  to  how  the  contracts  and  the  rights 
acquired  thereunder  may  be  declared  forfeited. 

The  statutes  of  the  respective  States  differ  where  an  actual  for- 
feiture has  been  worked  and  duly  declared.  In  Colorado,  it  is  pro- 
vided that  nothing  in  the  Act  shall  be  construed  as  authorizing  the 
board  to  obligate  the  State  to  pay  for  any  work  constructed  under 
any  contract,  or  to  hold  the  State  in  any  way  responsible  to  settlers 
for  the  failure  of  contractors  to  complete  the  work  according  to  the 
terms  of  their  contracts  with  the  State.^    But  in  Utah,  after  a  f or- 

1  Tor  the  further  provisions  of  these  of  the  State  board,  to  be  had  upon  ap- 
eontraets,  see  the  rules  and  regulations     plication. 

2  MiU's  Ann.  Stat.,  Sec.  3662n. 
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feiture  has  been  worked,  the  board  may  advertise  for  proposals  to 
complete  the  work  and  may,  in  proper  cases,  contract  with  the  bid- 
der who  will  pay  the  original  contractor  the  highest  sum  for  the 
works  partially  completed,  and  complete  the  said  works  and  supply 
the  water  rights  to  the  settlers  on  the  lands  to  be  reclaimed,  for  the 
price  and  upon  the  terms  stated  in  the  original  contract.  If  no  bid 
shall  be  received  for  the  completion  of  said  works  and  furnishing 
water  rights  to  such  settlers,  for  thf  price  and  upon  the  terms  stated 
in  the  original  contract,  then  the  board  shall  bring  the  proper  action 
for  recovering  the  amount  of  the  bond  of  the  contractor.^ 

§  1330.  Proceedings  under  State  laws— The  entry  and  settle- 
ment of  the  land  by  settlers. — ^In  all  the  States,  the  statutes  thereof 
provide  how  the  lands  shall  be  opened  for  settlement.  In  the  ma- 
jority of  the  States  it  is  provided  that  immediately  upon  the  with- 
drawal of  any  land  by  the  Department  of  the  Interior,  and  the 
inauguration  of  the  work  by  the  contractors,  it  is  made  the  duty  of 
the  board  to  give  notice  as  provided  that  the  lands  are  open  to  settle- 
ment. But,  owing  to  the  fact  that  the  work  has  often  been  delayed, 
and  a  longer  time  has  elapsed  than  was  first  anticipated  before  the 
water  was  brought  upon  the  land  so  that  it  might  be  used  by  the  set- 
tlers, the  rules  of  the  boards  of  Idaho,  Utah,  Montana,  and  New  Mex- 
ico provide  that  the  lands  may  be  thrown  open  from  time  to  time  as 
the  construction  proceeds,  and  the  application  to  enter  such  lands  by 
any  one  qualified  wiU  be  received  after  notice  has  been  given  that 
the  land  is  open  to  entry. 

The  qualifications  prescribed  for  the  entry  of  such  land  are  that 
any  citizen  of  the  United  States,  or  any  person  having  declared  his 
intention  to  become  a  citizen,  may  make  an  application  to  the  board 
to  enter  any  of  such  lands,  not  exceeding  160  acres.  In  Oregon, 
Wyoming,  and  Utah  married  women  are  permitted  to  file ;  in  Mon- 
tana they  may  file  if  they  are  heads  of  the  families ;  but  in  Idaho 
and  Colorado  they  are  not  permitted  to  file.    The  right  to  enter 

8  Comp.  Laws,  Utah,  1907,  Sec.  2381.  346;   State  t.  Twin  Falls  Canal  Co., 

For   construction   of   contracts   be-  Idaho ,  121  Pae.  Eep.  1039; 

tween  a  State  and  the  applicant  or  Sommerville  t.   Idaho   Irr.   Co.,  

contractor,  see  McKinney  v.  Big  Horn  Idaho ,  123  Pae.  Eep.  302 ;  Hanes 

Basin  Development  Co.,  167  Fed.  Bep.  v.  Idaho  Irr.  Co., Ida;ho ,  122 

770,  93  C.  C.  A.  258 ;  State  of  Oregon  Pae.  Eep.  859 ;   Cookinham  v.  Lewi% 

T.  Three  Sisters  Irr.  Co.,  158  Fed.  Bep.  58  Ore.  484^  lU  Fac.  Bep.  88. 
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land  under  these  Acts  is  not  restricted  by  the  general  land  laws  of 
the  United  States,  and  persons  are  qualified  to  enter  land  under 
their  provisions  even  if  they  have  exhausted  aU  of  t&eir  right  under 
the  general  land  laws  of  the  United  States. 

The  lands  must  be  entered  according  to  the  legal  subdivisions. 
Therefore,  settlers  may  take  up  40,  80,  120,  or  160  acres — 160  acres 
being  the  maximum.  In  the  most  of  the  States,  one  filing  by  a  per- 
son for  a  less  amount  than  160  acres  may  be  succeeded  by  others 
provided  the  maximum  of  160  acres  be  not  exceeded;  but  in  Utah, 
it  is  provided  "no  settler  shall  be  entitled  to  make  more  than  one 
entry." 

The  usual  method  in  all  of  the  States  of  throwing  the  lands  open 
for  settlement  is  by  a  drawing,  under  the  supervision  of  the  board. 
In  all  States,  applications  are  required  to  be  made  out  on  special 
blank  forms,  furnished  by  the  Ijoard,  setting  forth  that  the  applica- 
tion is  made  for  the  purpose  of  actual  reclamation,  cultivation,  and 
settlement ;  that  the  applicant  has  never  received  the  benefits  of  the 
Act  to  an  amount  greater  than  160  acres,  including  the  amount  spec- 
ified in  the  application.  Such  application  must  be  accompanied  by 
a  certified  copy  of  a  contract  for  a  perpetual  water  right  made  by 
the  applicant  with  the  person  or  corporation  authorized  by  the 
board  to  furnish  water  for  the  reclamation  of  such  lands,i  together 
with  25  cents  per  acre  for  the  land  applied  for,  and  containing  the 
declaration  that  he  wiU  settle  upon  and  improve  said  land.  If  said 
application  is  allowed,  the  board  shall  cause  to  be  issued  a  certificate 
of  location  to  the  applicant.  In  case  the  application  is  rejected  the 
money  advanced  must  be  refunded  to  the  applicant.  In  Montana, 
South  Dakota,  Utah,  and  Wyoming,  where  the  company  fails  to  fur- 
nish water  to  any  settler  under  any  provisions  of  its  contract  with 
the  State,  the  State  shall  refund  to  such  settler  aU  payments  that 
he  shall  have  made  to  the  State. 

The  price  of  the  land  charged  by  the  States  varies.  In  Colorado, 
Idaho,  New  Mexico,  Utah,  and  Wyoming  the  price  is  fixed  at  50 
cents  per  acre,  payable  25  cents  per  acre  at  the  time  of  filing  and  25 
cents  per  acre  when  the  final  proof  is  offered.    The  Montana  and 

1  For  the  conBtruetion  of  settlers '      Co.,  Idaho  ,  122  Pac.  Eep. 

contracts  with  the  applicant  or  con-      859. 

traeting  party,  see  Hanes  v.  Idaho  Irr.         See  Sommendlle  v.  Idaho  Irr.  Co., 

Idaho ,  123  Pac.  Eep.  302. 
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South  Dakota  statutes  provide  for  the  appraisal  of  the  land,  and 
for  the  payment  of  25  cents  per  acre  at  the  time  of  filing,  and  pro- 
vision is  made  tor  the  payment  of  any  balance  when  final  proof  is 
offered.  The  Oregon  Statute  of  1909  2  states  that :  "Each  applica- 
tion shall  be  accompanied  by  a  payment  of  not  less  than  $1  per  acre, 
to  be  made  by  the  contractor  out  of  the  applicant's  first  payment 
and  to  be  returned  if  the  application  be  not  approved."  In  Mon- 
tana the  regulations  provide  for  a*  maximum  price  of  $1  per  acre 
and  the  payment  in  full  at  the  time  of  making  the  application. 

§  1331.  Proceedings  under  State  laws— Duties  of  settlers.— 
Either  the  statutes  or  the  rules  of  the  board  of  all  the  States  require 
that  within  one  year  after  the  party  contracting  with  the  State  to 
construct  the  irrigation  works  shall  have  notified  the  settlers  who 
have  taken  up  lands  under  such  works,  that  he  or  it  is  prepared 
to  furnish  water,  the  settler  shall  cultivate  and  reclaim  not  less  than 
one-sixteenth  part  of  the  land  filed  upon ;  and  within  two  years  after 
such  notice  the  settler  shall  have  actually  irrigated  and  cultivated 
not  less  than  one-eighth  of  the  land  filed  upon,  and  within  three 
years  from  the  date  of  said  notice  the  settler  shaU  appear  before  the 
board  or  some  designated  officer  thereof  and  make  final  proof  of 
reclamation,  settlement,  and  occupation.  The  entryman  must  give 
notice  of  his  intention  to  make  his  final  proof  by  publication  as  pro- 
vided either  by  the  statute  or  by  the  regulations.  And,  upon  making 
his  final  proof  of  reclamation,  settlement,  and  occupation  in  accord- 
ance with  the  regulations  of  the  Department  of  the  Interior,  the 
statutes  of  the  State  and  the  rules  of  the  board,  and  upon  final 
payment  for  the  land  entered  by  him,  the  State  shall  issue  its  patent 
for  the  land  to  the  settler.  And  in  all  of  the  States  it  is  provided 
that  the  water  rights  acquired  to  all  lands  under  the  provision  of 
the  Acts  shall  attach  to  and  become  appurtenant  to  the  land  as  soon 
as  the  title  passes  from  the  United  States  to  the  State. 

The  statutes  or  the  rules  of  the  board  provide  that  the  rights  of 
the  entryman  shall  be  subject  to  forfeiture  for  the  following :  Fail- 
ure to  take  up  residence  on  the  lands ;  failure  to  submit  annual  and 
final  proof;  failure  to  make  payments  for  the  water  rights  as  they 
become  due,  or  the  failure  to  redeem  to  water  right  or  the  shares  sold 

2  Loid's  Ore.  Lavs,  Sees.  3872,  3873. 
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by  the  sheriff  within  the  time  provided  by  law  in  the  event  of  the 
foreclosure  of  the  lien  against  said  water  right. 

In  Idaho,  Montana,  and  Wyoming  an  entryman  may  obtain  leave 
of  absence  upon  application  to  the  State  board  but  must  in  all  re- 
spects comply  with  the  law  requiring  cultivation  and  reclamation. 
The  maximum  length  of  time  for  which  leave  of  absence  may  be 
granted  is  six  months.  In  other  States  leave  of  absence  from  the 
land  may  also  be  granted  by  the  board  for  a  limited  time. 

In  some  of  the  States  it  is  specified  by  the  rules  as  to  the  character 
of  the  house  which  shall  be  constructed  by  the  entryman.  In  Idaho 
it  is  provided  that  no  final  proof  shall  be  accepted  where  the  entry- 
man  established  residence  in  a  tent  or  a  house  covered  with  canvas. 
Wyoming  requires  a  house  that  is  "habitable  regardless  of  its  char- 
acter where  the  entryman  shows  good  faith  by  his  continuous  resi- 
dence." Montana  requires  simply  a  dwelling  regardless  of  charac- 
ter. In  Oregon,  where  the  residence  on  the  land  has  been  continuous, 
so  long  as  the  settler's  affidavit  of  final  proof  states  "that  he  has 
built  a  house,"  it  is  sufficient  regardless  of  its  character.  But  if 
the  alternative  proof  of  thirty  days'  residence  is  made,^  then  a  sub- 
stantial house  of  at  least  four  rooms  is  required  to  have  been  con- 
structed before  final  proof. 

In  Colorado,  Idaho,  Montana,  Oregon,  Utah,  and  Wyoming  actual 
cultivation  by  some  one  upon  behalf  of  the  entryman  is  permitted, 
provided  that  the  entryman,  in  person,  complies  with  the  require- 
ments as  to  settlement  and  residence. 

§  1332.  Proceedings  under  State  laws — Assignment  of  entries. — 
In  Colorado,  Idaho,  Montana,  New  Mexico,  Oregon,  and  Utah  it  is 
provided  either  by  statute  or  by  the  rules  of  the  board  that  the 
original  entryman  may  assign  his  entry  and  all  rights  which  have 
accrued  thereunder,  both  to  the  land  and  the  water,  to  another  per- 
son ;  but  the  assignee  shall  possess  all  the  qualifications  of  the  origi- 
nal entryman.  Such  assignee  must  file  a  certified  copy  of  the  deed 
of  assignment  of  all  the  rights  of  the  original  entryman  together 
with  evidence  in  writing  from  the  construction  company  of  the 
transfer  to  him  of  all  interests  in  the  canal  system  contracted  for 
by  the  original  entryman.   The  assignment  of  entries  up  to  160  acres 

1  Oregon  rules  of  the  Deseit  Laud  Board,  9- A;  see,  also,  annual  and  £nal 
proof. 
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in  those  States  where  more  than  one  entry  is  allowed  up  to  that 
amount  of  land  bars  the  assignor  from  making  any  further  entry 
under  the  Acts.  In  Utah,  where  but  one  entry  is  allowed  regardless 
of  the  amount  of  land,  an  assignment  of  any  entry  for  a  smaller 
amount  also  bars  the  original  entryman  from  making  any  further 
entries.  In  Wyoming  assignments  of  entries  as  such  are  not  per- 
mitted, but  an  entryman  is  permitted  to  relinquish  his  entry  to  the 
State,  thereby  forfeiting  his  first  payment  to  the  State.  He  may 
then  assign  the  credit  for  water  clikrges  already  paid  to  the  com- 
pany to  a  subsequent  entryman  on  the  same  land,  or  he  may  arrange 
with  the  company  for  a  refunding  of  payments  already  made.  The 
original  entryfnan  may  then  make  a  new  filing  upon  land  up  to  the 
maximum  of  160  acres  of  land,  as  though  the  original  entry  had 
not  been  made. 

§  1333.  Propeedings  under  State  laws — ^Lands  caji  be  disposed 
of  only  to  actual  settlers. — Siace  the  amendatory  Act  of  June  11, 
1896,1  the  presence  of  actual  settlers  prior  to  the  issuance  of  the 
patent  by  the  United  States  to  the  State  is  not  necessary.  A  condi- 
tional title  may  pass  to  the  State  before  there  is  an  actual  settler  on 
the  ground.  But  the  requirement  that  the  State  must  sell  the  land 
thus  acquired  to  actual  settlers  is  stiU  in  force.  The  amendatory 
Act,  in  addition  to  changing  the  conditions  precedent  to  patent, 
authorizes  the  State  to  create  a  lien  on  the  reclaimed  land  from  the 
date  of  its  reclamation  "until  disposed  of  to  actual  settlers. ' '  There- 
fore, after  the  State  has  complied  with  the  conditions  precedent,  and 
reclaimed  the  land,  by  furnishing  an  ample  supply  of  water  in  a 
substantial  ditch  or  canal,  or  by  artesian  wells,  or  reservoirs,  there 
is  still  another  condition  which  must  be  complied  with,  before  an 
absolute  title  to  the  land  can  vest,  and  that  is  that  the  land  must  be 
disposed  of  only  to  actual  settlers,  as  specified  in  the  amendatory 
Act.  It  therefore  follows  that,  where  a  State  attempts  to  dispose  of 
the  land  to  others  than  to  actual  settlers  as  specified  in  the  Act,  it 
subjects  itself  to  liability  to  forfeiture  of  the  lands  for  conditions 
broken.2    Under  the  Act,  the  United  States,  even  after  patent  to  a 

iFor  the  full  text  of  this  Act,  see  Secretary  of  the  Interior;   State    of 

See.  1316.  Washington,  26  Land  Dec.  74. 

2  State   o£   Oregon,   36   Land   Deo.  The   phrase,   "actual  settlers,"   so 

509,  opinion  bj  Pierce,  First  Assistant  often  nsed  in  the  Federal  and  State 
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State,  exercises  a  supervisory  control  over  the  lands,  to  the  extent 
of  enforcing  a  full  compliance  with  the  law  by  the  State ;  and  each 
State  is  required  to  furnish  the  Secretary  of  the  Interior  annually 
a  statement  of  the  lands  patented  each  year  by  the  State  to 
individuals.^ 

§  1334.  Proceedings  under  State  laws — The  lien  for  the  water 
rights. — By  the  amendatory  Act  of  Congress  of  June  11,  1896,^  it 
was  provided  "that  under  any  law  heretofore  or  hereafter  enacted 
by  any  State"  for  the  reclamation  of  the  lands  in  question,  "a  lien 
or  liens  is  hereby  authorized  to  be  created  by  the  State  to  which  such 
lands  are  granted  and  by  no  other  authority  whatever,  and  when 
created  shall  be  valid  on  and  against  the  separate  legal  subdivisions 
of  the  land  reclaimed,  for  the  actual  cost  and  necessary  expenses  of 
reclamation  and  interest  thereon  from  the  date  of  reclamation  until 
disposed  of  to  actual  settlers. ' '  It  therefore  devolves  upon  the  State 
in  order  to  take  advantage  of  this  provision  to  enact  laws  providing 
for  such  a  lien  and  its  enforcement.  This  aU  of  the  States  accepting 
the  benefits  of  the  Carey  Act  have  provided  for,  in  effect,  as  follows : 
Any  person  or  corporation  furnishing  water  for  any  tract  of  land 
acquired  under  the  law  shall  have  a  first  and  prior  lien  on  the  said 
water  rights  and  the  land  upon  which  the  said  water  is  used,  for  all 
deferred  payments  for  said  water  rights,  and  said  lien  to  be  in  all 
respects  prior  to  any  or  all  other  liens  created  or  attempted  to  be 
created  by  the  owner  and  possessor  of  .the  land,  and  shall  remain  in 
fuU  force  and  effect  until  the  last  deferred  payment  for  the  water 
rights  is  fuUy  paid  and  settled  according  to  the  terms  of  the  con- 
tract under  which  the  said  water  rights  were  acquired.  The  contract 
for  the  water  rights  giving  this  lien  must  be  recorded  in  the  office 
of  the  county  official  as  provided  by.  the  statute.    Upon  the  default 

laws  regarding  the  disposal  of  the  pub-  guson,  58  Tex,  6 ;  Bene  v.  Pendergast, 

lie  lands,  has  a  well  defined  meaning,  17  Land  Deo.  385;   United  States  v. 

involving  the  idea  of  actual  residence.  Atterbury,  10  Land  Deo.  36,  8  Land 

State    of    Oregon,    supra;  Gavitt  v.  Deo.  173;  Samuel  M.  Frank,  2  Land 

Mohr,  68  Gal.  506,  10  Pao.  Eep.  337;  Dec.  628. 

Mosley  v.  Torrenoe,  71  Cal.  318,   12  3  Instructions,  March  30,  1908,  36 

Pao.  Eep.  430;  Baker  v.  Millman,  77  Land  Dec.  342. 

Tex.  46,  13  S.  W.  Eep.  618 ;  Bratton  l  For  text  of  Act,  see  Sec.  1316. 
V.  Cross,  22  Kan.  673;  Turner  v.  Fer- 
152— Kin.  on  Irr. 
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of  any  deferred  pajonents  secured  by  any  such  lien,  the  person  or 
corporation  holding  or  owning  said  lien  may  foreclose  the  same  ac- 
cording to  the  terms  and  conditions  of  the  contract  and  such  fore- 
closure shall  be  either  in  the  manner  that  mortgages  are  foreclosed 
in  the  State  where  the  lien  is  sought  to  be  enforced,  or  in  the  manner 
specially  provided  by  the  statute  in  these  cases.  The  time  within 
which  the  redemption  may  be  made  is  provided  for  and  also  the 
manner  of  the  same.  ♦ 

§  1335.  Proceedings  under  State  laws  —  Rights  of  way  for 
canals  and  other  works. — The  statutes  of  aU  the  States  provide 
that  the  maps  in  the  office  of  the  board  shall  show  the  location  of 
the  canals  or  other  irrigation  works,  and  that  all  State  lands  entered 
under  the  provisions  of  the  Acts  shall  be  subject  after  entry  to  the 
rights  of  way  of  such  canals  or  irrigation  works.  The  said  right  of 
way  is  to  embrace  the  entire  width  of  the  canals  and  such  additional 
width  as  may  be  required  for  its  proper  operation  and  maintenance. 
No  deductions  can  be  made  to  the  settlers  for  the  amount  of  land 
taken  by  such  rights  of  way. 

§  1336.  The  proceeds  from  sale  of  lands  to  constitute  a  State 
reclamation  fund. — The  original  Carey  Act  provides  that  any  sur- 
plus of  money  derived  by  any  State  from  the  sale  of  lands  under  the 
Acts  in  excess  of  the  cost  of  their  reclamation,  shall  be  held  as  a  trust 
fund  by  such  State  and  be  applied  to  the  reclamation  of  other  desert 
lands  in  such  State.  The  statutes  of  aU  the  States  therefore  provide 
in  effect  that  all  moneys  received  by  the  board  from  the  sale  of  lands 
selected  under  the  provisions  of  the  Acts  shall  be  deposited  with  the 
State  Treasurer,  and  such  sums  as  may  be  necessary  shall  be  availa- 
ble for  the  pajnnent  of  the  expenses  of  the  board  in  carrying  out  the 
provisions  of  the  Acts,  and  such  expenses  shall  be  paid  in  a  warrant 
drawn  by  the  State  Auditor  in  the  manner  that  other  expenses  of 
the  board  are  paid ;  and  any  balance  remaining  over  and  above  the 
expenses  necessary  to  carry  out  the  provisions  of  the  Acts  shall  con- 
stitute a  trust  fund  to  be  used  for  the  reclamation  of  other  desert 
lands.  This  reclamation  fund  is  a  trust  fund  as  provided  by  the  Act 
of  Congress.  The  State  can  not  make  it  a  fund  of  its  own,  to  be 
dealt  with  as  are  the  other  funds  which  are  owned  by  the  State.    No 
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control  can  be  exercised  over  it  beyond  such  as  is  consistent  with  the 
Act  of  Congress  in  the  execution  of  the  trust,  which  is  to  aid  the 
State  in  the  reclamation  of  desert  lands,  and  the  settlement,  cultiva- 
tion, and  the  sale  thereof  to  other  actual  settlers.  ^ 

1  State  ex  rel  Aimingtoa  t.  Wright,  17  Mont.  565,  44  Fac.  Bep.  89t, 
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§  1337.  Scope  of  chapter. — ^In  the  previous  chapters  we  have 
discussed  the  appropriation  and  use  of  waters  under  the  older 
method  of  appropriation,  and  without  codes.  ^  During  the  recent 
years  many  of  the  States  have  passed  elaborate  irrigation  or  water 
codes  for  the  control  and  regulation  of  waters  flowing  within  their 
respective  boundaries.^  And  in  this  chapter  we  will  discuss  in  detail 
the  laws  of  State  control,  as  far  as  they  relate  to  the  administrative 
or  executive  features  of  the  laws  of  waters. 

§  1338.  The  laws  of  State  control — In  general. — ^As  we  have 
seen  in  previous  parts  of  this  work  each  State  has  the  power,  either 
by  legislative  enactment  or  by  court  decision,  to  adopt  such  a  rule 
governing  the  waters  flowing  within  its  boundaries  as  it  sees  fit.^ 
It  may  adopt  the  common  law  rule  of  riparian  rights  or  a  modifica- 
tion of  that  rule.2  It  may  entirely  abrogate  the  common  law  of 
riparian  rights  and  adopt  in  lieu  thereof  the  Arid  Region  Doctrine 
of  appropriation.^  Or,  again,  it  may  retain  the  common  law  of 
riparian  rights  and  at  the  same  time  adopt  the  doctrine  of  appro- 
priation, and  thus  have  dual  systems  of  laws  governing  the  subject 
of  waters  flowing  within  its  jurisdiction.  And,  as  far  as  the  Govern- 
ment of  the  United  States  is  concerned,  as  decided  by  the  Supreme 
Court  of  the  United  States,  "Congress  can  not  enforce  either  rule 
upon  any  State. ' '  *  The  sole  power  of  governing  and  controlling 
the  waters  within  its  boundaries  being  vested  entirely  with  the  State, 
the  legislatures  of  many  of  the  States  of  the  arid  and  semi-arid 
regions  have,  within  recent  years,  enacted  elaborate  Irrigation  Codes, 
or  "Water  Codes,  regulating  in  detail  how  the  rights  to  the  use  of 
water  may  be  acquired,  and  how  the  same  may  be  permanently  held 

1  See  Chaps.  31-4,0,  Sees.  585-756.  8  For  the  Arid  Eegion  Doctrine  of 

2  For  the  statutes  of  the  respective      appropriation,  see  Sees.  585-594. 
States,  see  Part  XIV.  4  Kansas    v.    Colorado,    206    TJ.    S. 

1  See  Sees.  507,  593.  46,  51  L.  Ed.  956,  27  Sup.  Ct.  Eep. 

2  For  the  eoniinon  law  of  riparian      655. 
rights,   see   Chaps.    21-30,   Sees.   450- 

551. 
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as  against  all  others.  They  specify  with  great  particularity  how  an 
appropriation  may  be  instituted,  after  the  passage  of  the  Act,  how 
and  within  what  period  the  work  must  be  begun  and  completed,  how 
the  water  must  be  used  and  the  preference  uses  to  which  it  must  be 
put,  and  what  acts  are  necessary  upon  the  part  of  the  appropriator 
for  the  continuance  of  the  right,  and  the  extent  of  the  failure  to 
perform  which  shall  be  deemed  a  forfeiture  of  his  right  to  the  use.^ 
The  administration  of  these  laws  is  pjaced  in  the  hands  of  some  gov- 
erning board,  or  in  the  hands  of  some  State  official  designated  by  the 
Act,  usually  the  State  Engineer,  whose  duties  are  to  receive  applicar 
tions  to  appropriate  the  water,  to  determine  the  priorities,  and  to 
award  certificates  to  the  lawful  claimants,  which  specify  in  detail 
the  amount  of  water  to  which  each  is  entitled,  the  source  from  which 
it  is  to  be  taken,  the  beneficial  use  or  purpose  to  which  it  is  to  be 
applied ;  and,  in  some  States,  to  hear  in  a  judicial  capacity  contests 
as  to  conflicting  rights,  and  to  determine  the  parties  who  are  the 
lawful  claimants  therefor.  The  Acts  also  provide  for  dividing  of  the 
States  into  divisions,  and  over  each  division  there  is  what  is  called 
a  division  engineer,  or  a  division  superintendent;  however,  in  some 
of  the  States  they  are  given  another  title,  but  all  are  subordinate  to 
the  State  Engineer.*  Again,  under  the  authority  of  these  Acts,  per- 
sons called  water  commissioners,  water  masters,  under  assistants,  or 
supervisors,  are  appointed,  whose  duties  are  to  see  that  the  water  is 
properly  divided  among  the  lawful  claimants  according  to  their 
respective  rights,  and  to  protect  the  valid  rights  of  one  claimant 
against  the  wrongful  invasion  of  others. 

The  States  which  have  adopted  these  laws  of  State  control  are, 
first,  Wyoming  ;7  afterward,  Colorado  ;8  afterward,  copying  after 
one  or  both  of  the  States  named  and  adapting  the  law  to  their  own 
particular  conditions,  are  the  States  of  Idaho,^  Nebraska,^*  Ne- 

B  Eor  forfeiture  of  right,  see  Sees.  7  Eor  laws  of  Wyoming,  see  Chap. 

1118-1120.  104. 

For  the  Irrigation  and  Water  Codes,  s  For    the    laws    of    Colorado,    see 

see  Part  XIV.  Chap.  87. 

6  For  the  duties  and  powers  of  di-  9  For  the  laws  of  Idaho,  see  Chap. 

Tision  superintendents  and  engineers,  89. 

see  Sec.  1345.  lo  For  the  laws  of  Nebraska,  see 

Chap.  92. 
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vada,"  North  Dakota,i2  Oklahoma,i3  Oregon,^*  South  Dakota,i5 
Utahj^s  and  New  Mexico.i''^ 

In  their  main  features  these  laws  are  largely  alike  and  only  differ 
as  to  details.  It  will  be  found  from  an  examination  of  these  laws 
that  their  scope  was  mainly  for  the  purpose  of  accomplishing  three 
objects:  First,  the  adjudication  or  the  determination  of  existing 
rights;  second,  the  supervising  the  acquirement  of  new  rights,  and, 
third,  the  controlling  and  supervising  the  distribution  of  water. 

§  1339.  State  constitutions  providing  for  the  law  of  State  con- 
trol or  State  administration. — The  constitutions  of  a  number  of  the 
States  of  the  West  provide  for  the  enactment  of  laws  of  State  con- 
trol, or  State  administration,  of  the  waters  flowing  within  their 
respective  boundaries. 

In  California,  the  first  constitution  contained  no  such  provisions, 
but  in  the  amended  constitution  adopted  in  1879  and  which  went 
into  effect  the  first  day  of  January,  1880,  it  is  provided  that :  ' '  The 
use  of  all  water  now  appropriated,  or  that  may  hereafter  be  appro- 
priated, for  sale,  rental,  or  distribution,  is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation  and  control  of  the  State,  in 
the  manner  to  be  prescribed  by  law."i  But,  outside  of  the  law 
relative  to  the  State  control  of  water  rates,  which  is  provided  for  in 
the  constitution,  and  discussed  in  the  next  chapter,  and  the  Water 
Power  Act  of  1911,^  the  legislature  of  California  has  passed  no 
laws  providing  for  a  State  administrative  system,  as  the  same 
is  understood  and  discussed  in  the  present  chapter.  In  regard 
to  the  declaration  that  the  use  of  the  water  is  a  public  use, 
the  court  holds  that  the  use  being  public,  the  State  may  by 
law  regulate  it.^    The  same  construction  may  also  be  applied  to 

11  For  the  laws  of  Nevada,  see  it  For  the  laws  of  New  Mexico,  see 
Chap.  93.                                                      Chap.  94. 

12  For  the  laws  of  North  Dakota,  i  Cal.  Const.,  Art.  16,  See.  1. 

see  Chap.  95.  For  the  other  provisions  of  the  Cali- 

13  For  the  laws  of  Oklahoma,  see     fornia  Constitution,  see  Chap.  86. 
Chap.  96.  2  See  See.  1373. 

14  For  the  laws  of  Oregon,  see  For  the  statutes  of  California,  see 
Chap.  97.  Part  XIV. 

16  For  the  laws  of  South  Dakota,  For  the  water  power  Act  of  Gali- 
lee Chap.  100.  fornia,   see   California,   Chap.   86. 

16  For  the  laws  of  Utah,  see  Chap.  s  Fresno  etc.  Co.  v.  Park,  129  Cal. 

102.  437,  62  Pao.  Eep.  87,  where  it  is  said: 
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the  similar  provisions  of  the  constitutions  of  other  States,  an  ab- 
stract of  which  will  be  found  herein.  The  word  "appropriated"  as 
used  in  the  section,  is  held  to  mean  only  such  waters  as  are  appro- 
priated for  sale,  rental,  or  distribution.'* 

In  Colorado,  the  constitution  provides:  "The  water  of  every 
natural  stream,  not  heretofore  appropriated,  within  the  State  of 
Colorado,  is  hereby  declared  to  be  the  property  of  the  public,  and 
the  same  is  dedicated  to  the  use  otthe  people  of  the  State,  subject 
to  appropriation  as  herein  provided."  ^ 

In  Idaho,  it  is  provided  that:  "The  use  of  all  waters  now  appro- 
priated, or  that  may  hereafter  be  appropriated,  for  sale,  rental,  or 
distribution,  also  aU  water  originally  appropriated  for  private  use, 
but  which,  after  appropriation,  has  heretofore  been,  or  may  here- 
after be,  sold,  rented,  or  distributed,  is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation  and  control  of  the  State  in 
the  manner  prescribed  by  law. ' '  ® 

In  Montana:  "The  use  of  all  water  now  appropriated,  or  that 
may  hereafter  be  appropriated,  for  sale,  rental,  distribution,  or 
other  beneficial  use    .    .    .    shall  be  held  to  be  a  public  use. "  ^ 

In  New  Mexico,  Article  16  of  the  new  constitution  provides  as 
follows:  "Sec.  2.  The  unappropriated  water  of  every  natural 
stream,  perennial  or  torrential,  within  the  State  of  New  Mexico, 
is  hereby  declared  to  belong  to  the  public  and  to  be  subject  to  appro- 
priation for  beneficial  use,  in  accordance  with  the  laws  of  the  State. 
Priority  of  appropriation  shall  give  the  better  right. 

"Sec.  3.  Beneficial  use  shall  be  the  basis,  the  measure,  and  the 
limit  of  the  right  to  the  use  of  water. 

' '  Sec.  4.  The  legislature  is  authorized  to  provide  by  law  for  the 
organization  and  operation  of  drainage  districts  and  systems." 

' '  The  clause  merely  declares  that  the         B  Colo.  Const.,  Art.  16,  See.  5. 
use   of   water   appropriated   for   dis-         For   other  provisions   of  the  Colo- 

tribution,   etc.,   is  a   public  use,   and  rado  Constitution,  see  Chap.  87. 
that    the    State    may    by    law    regu-  e  Idaho  Const.,  Art.  15,  See.  1. 

late  it."  For   other  constitutional  provisions 

4  Hildreth  v.  Montecito  etc.  Co.,  139  of  Idaho,  see  Chap.  89. 
Cal.  22,  72  Pac.  Eep.  395;  Mahoney         7  Montana  Const.,  Art.  3,  See.  15. 
V.  American  etc.  Co.,  2  Cal.  App.  186,         For   other  constitutional  provisions 

83  Pac.  Bep.  267.  of  Montana,  see  Chap.  91. 
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In  North  Dakota:  "All  flowing  streams  and  natural  water 
courses  shall  forever  remain  the  property  of  the  State  for  mining, 
irrigating,  and  manufacturing  purposes."  8 

In  Washington :  "The  use  of  the  waters  of  this  State  for  irriga- 
tion, mining,  and  manufacturing  purposes  shall  be  deemed  a  public 
use.  "9 

The  most  extensive  and  elaborate  provisions  relative  to  the  subject 
of  State  control  are  to  be  found  in  the  constitution  of  "Wyoming. 
It  is  provided  that :  "Water  being  essential  to  industrial  prosperity, 
of  limited  amount  and  easy  of  diversion  from  its  natural  channels, 
its  control  must  be  in  the  State,  which,  in  providing  for  its  use,  shall 
equally  guard  all  the  various  interests  involved. "  ^^  i^  jg  further- 
more provided  that  the  water  of  all  natural  streams,  springs,  lakes, 
or  other  collections  of  still  water,  within  the  boundaries  of  the  State, 
are  declared  to  be  the  property  of  the  State.  A  board  of  control  is 
provided  for,  to  be  composed  of  the  State  Engineer  and  the  super- 
intendents of  the  water  divisions,  which  shall,  under  such  regula- 
tions as  may  be  prescribed  by  law,  have  the  supervision  of  the  waters 
of  the  State,  and  of  their  appropriation,  distribution,  and  diversion, 
and  of  the  various  officers  connected  therewith,  its  decisions  to  be 
subject  to  review  by  the  courts  of  the  State.  The  legislature  is  di- 
rected to  divide  the  State  into  four  water  divisions  and  to  provide 
for  the  appointment  of  the  superintendents  thereof.  Provisions  are 
also  made  for  the  appointment  by  the  Governor  of  a  State  Engineer, 
his  qualifications,  and  duties ;  that  he  shaU  be  president  of  the  board 
of  control  and  "shall  have  general  supervision  of  the  waters  of  the 
State,  and  of  the  officers  connected  with  its  distribution."  ^i 

§  1340.  General  statutory  declarations  preliminary  to  the  laws 
of  State  control. — ^In  many  of  the  statutes  of  the  States  of  the  arid 
and  semi-arid  West,  there  are  preliminary  declarations  to  the 
effect  that  the  waters  within  their  respective  jurisdictions  are 


8  North  Dakota  Const.,  Art.  17,  See.  ii  Wyoming    Const.,    Art.   8, 
210.                                                                1-5. 

See,  also.  Chap.  95.  For  the  full  provisions  of  the  Wyo- 

9  Washington  Constitution,  Art.  21,     ming  Constitution,  see  Chap.  104. 
See.  1.  For  the  duties  of  the  State  Engi- 

See,  also.  Chap.  103.  neer,  see  Sec.  1343. 

10  Wyoming  Const.,  Art.  1,  Sec.  31. 
See,  also.  Chap.  104. 
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public,  and  subject  to  the  appropriation  and  use  as  may  thereafter 
be  provided  by  law. 

Arizona:  "All  rivers,  creeks,  and  streams  of  running  water  in 
the  Territory  of  Arizona  are  hereby  declared  to  be  public,  and  ap- 
plicable to  the  purposes  of  irrigation  and  mining  as  hereinafter 
provided."  ^ 

California :  By  the  Act  of  April  8,  1911,  amending  Section  1410 
of  the  Civil  Code,  it  is  provided:  %"A11  water  or  the  use  of  water 
within  the  State  of  California  is  the  property  of  the  people  of  the 
State  of  California.-"  2 

Idaho:  "All  waters  of  the  State,  when  flowing  in  their  natural 
channels,  including  the  water  of  all  natural  springs  and  lakes  within 
the  boundaries  of  the  State,  are  declared  to  be  the  property  of  the 
State.  "3 

Nebraska:  "The  water  of  every  natural  stream  not  heretofore 
appropriated,  within  the  State  of  Nebraska,  is  hereby  declared  to 
be  the  property  of  the  public,  and  is  dedicated  to  the  use  of  the 
people  of  the  State,  subject  to  appropriation,  as  hereinbefore  pro- 
vided. "* 

Nevada:  "All  water  courses  and  natural  lakes  and  the  waters 
thereof  which  are  not  held  in  private  ownership,  belong  to  the  State, 
and  are  subject  to  appropriation  for  beneficial  uses."  ^ 

New  Mexico:  "All  natural  waters  flowing  in  streams  and  water 
courses,  whether  such  be  perennial,  or  torrential,  belong  to  the  pub- 
lie  and  are  subject  to  appropriation  for  beneficial  use."  ^ 

North  Dakota:  In  this  State,  in  addition  to  the  constitutional 
provision  quoted  in  the  preceding  section,'^  the  statute  has  the  fol- 
lowing: "All  waters  within  the  limits  of  the  State  from  aU  sources 
of  water  supply  belong  to  the  public."  ^ 

1  Arizona  Stat.,  1901,  See.  4174.  BRev.  Laws  Nev.,  1912,  See.  4672; 
For  the  laws  of  Arizona,  see  Chap.      Comp.  Laws  Nev.,  1900,  Sec.  354. 

85.  For    the     laws     of    Nevada,     see 

2  Kerr's  Bien.  Supp.  Ann.,  1911,  p.      Chap.  93. 

584;  Stats.  &  Amdts.,  1911,  p.  421.  6  Laws  N.  M.,  1907,  p.  73,  Sec.  1. 

See,  also.  Chap.  86.  For  the  laws  of  New  Mexico,  see 

8  Revised  Codes  of  Idaho,  1908,  Sec.  Chap.  94. 
3240.  7  See  Sec.  1339. 

See,  also,  Chap.  89.  8  Laws  N.  D.,  1905,  Chap.  34,  Sec. 

4  Comp.  Stat.  Neb.,  1911,  See.  6450.  1;  Rev.  Codes,  1905,  See.  7604. 

For    the    lawa    of    Nebraska,    see         For  the  laws  of  North  Dakota,  see 

Chap.  92,  Chap.  95. 
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Oklahoma :  ' '  The  unappropriated  waters  of  the  ordinary  flow  or 
underflow  of  every  running  stream  or  flowing  river,  and  the  storm 
or  rain  waters  of  every  river  or  natural  stream,  canyon,  ravine,  de- 
pression, or  watershed  within  those  portions  of  the  State  of  Okla- 
homa in  which,  by  reason  of  the  insufficient  rainfall  or  by  reason  of 
the  irregularity  of  the  rainfall,  irrigation  is  beneficial  for  agricul- 
tural purposes,  are  hereby  declared  to  be  the  property  of  the  public, 
and  may  be  acquired  by  appropriation  for  the  uses  and  purposes 
and  in  the  manner  as  hereinafter  provided. ' '  ^ 

Oregon:  "The  use  of  the  water  of  the  lakes  and  running  streams 
of  the  State  of  Oregon,  for  general  rental,  sale,  or  distribution  for 
purposes  of  irrigation,  and  supplying  water  for  household  and 
domestic  consumption,  and  watering  live  stock  upon  dry  lands  of  the 
State,  is  a  public  use,  and  the  right  to  collect  rates  or  compensation 
for  such  use  is  a  franchise. ' '  i° 

South  Dakota:  "All  the  waters  within  the  limits  of  the  State 
from  all  sources  of  water  supply  belong  to  the  public,  and  except  as 
to  navigable  waters,  are  subject  to  appropriation  for  beneficial 


use. 


"  11 


Texas :  In  Texas  it  is  provided  that  waters  "are  hereby  declared 
to  be  the  property  of  the  public,"  etc.^^ 

Utah :  "The  waters  of  aU  streams  and  other  sources  in  this  State, 
whether  flowing  above  or  under  the  ground,  in  known  or  defined 
channels,  are  hereby  declared  to  be  the  property  of  the  public, 
subject  to  all  existing  rights  to  the  use  thereof."  ^^ 

Washington :  ' '  The  right  to  the  use  of  water  in  any  lake,  pond,  or 
flowing  spring  in  this  State,  or  the  right  to  the  use  of  water  floAving 
in  any  river,  stream,  or  ravine  of  this  State,  for  irrigation,  mining, 
or  manufacturing  purposes,  or  for  supplying  cities,  towns,  or  vil- 
lages with  water,  or  for  waterworks,  may  be  acquired  by  appropria- 

9  Compiled  Laws  of  Okla.,  1909,  See.  i2Sayles'  Civ.  Stats.,  1900,  See. 
3915.                                                             3113;  Rev.  Civ.  Stat.,  1911,  Sec.  4991. 

See  Chap.  96.  For  the  laws  of  Texas,  see  Chap. 

10  Lord's  Ore.  Laws,  Sec.  6525;  Bal.      101. 

&  Cot.   Ann.   Codes,   Sec.   4993;    see,  isComp.    Laws    Utah,    1907,   Sec. 

also,  See.  5022.  1288x18. 

For  the  laws  of  Oregon,  see  Chap.  97.  For  the  laws   of  Utah,   see   Chap, 

11  Laws  S.  D.,  1907,  p.  737,  Sec.  1.  102. 
See,  also.  Chap.  100. 
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tion,  and  as  between  appropriations,  the  first  in  time  is  the  first  in 
right."" 

§  1341.  Power  of  the  legislature  to  regulate  the  use  of  water — 
Police  power. — The  power  of  a  State  legislature  to  enact  laws  for 
State  control  and  for  the  government  of  the  waters  flowing  within 
its  boundaries  and  the  regulation  of  their  use  is  unquestioned.  This 
comes  strictly  within  the  police  po^^er  of  the  State,  which  is  a  most 
comprehensive  branch  of  sovereignty,  extending  as  it  does  to  every 
person,  every  public  and  private  right,  everything  in  the  nature  of 
property,  every  relation  in  the  State,  in  society,  and  in  private  life.^ 

Relative  to  the  use  of  the  waters  flowing  within  the  boundaries  of 
a  certain  State,  this  police  power  is  the  authority  to  establish  such 
rules  of  good  conduct,  which  are  calculated  to  prevent  a  conflict  of 
rights  and  to  insure  to  each  owner  of  a  right  the  uninterrupted  en- 
joyment of  his  own,  so  far  as  reasonably  consistent  with  the  corre- 
sponding enjoyment  by  others  of  their  rights.  Whatever  right  one 
has,  even  in  his  .own,  is  subject  to  that  well-established  principle  that 
his  use  shall  not  be  injurious  to  the  similar  rights  of  others.^  Such 
being  the  law  as  to  private  rights,  to  a  much  greater  extent  does  the 
police  power  of  a  State  apply  to  rights  which  are  public,  as  is  the 
case  of  the  waters  within  its  boundaries,  the  right  to  the  use  of  which 
is  common  to  a  large  portion  of  the  communil^jr.  And,  in  this  re- 
spect, it  is  the  unanimous  consensus  of  authority  that  the  use  of 
water  in  the  arid  region  of  the  West,  especially  for  the  irrigation 
and  reclamation  of  land,  is  a  public  use,  in  which  the  general 
public  are  directly  interested.  And,  holding  to  this  view,  the  Su- 
preme Court  of  the  United  States  has  gone  to  the  extent  that  even 
one  person  might  condemn  a  right  of  way  through  the  lands  of 
others  for  a  ditch  the  purpose  of  which  was  to  conduct  therein  water 
for  the  irrigation  of  his  own  private  land.*  Therefore,  legislation 
by  a  State  in  relation  to  the  waters  flowing  within  its  boundaries 
directly  affects  the  public  welfare,  and  the  right  to  legislate  in  re- 

14  Rem.  &  Ball.  Ann.  Codes,  1910,  regulate  the  use  of  water  from  arte- 

Sec.  3616.  sian  wells.  See.  1172. 

iCooley,  Const.  227;  Coolej,  Const.  3  Clark  v.  Nash,  198  V.  S.  361,  49 

Lim.  572;  4  Bla.  Com.  162.  L.  Ed.  1085,  25  Sup.  Ct.  Eep.  676,  4 

2  Ex  parte  Elam,  6  CaL  App.  233,  Ann.   Cas.    1171;    affirming   27    Utah 

91  Pao.  Eep.  811.  158,   75  Pac.  Eep.  371,   1  L.  E.  A., 

See,   also,   power   of  legislature  to  N.  S.,  208,  101  Am.  St.  Eep.  953. 


POLICE  POWER  TO  REGULATE  USE  OF  WATBE. 


2429 


gard  to  its  use,  regulation,  and  conservation  is  referable  to  the 
police  power  of  the  State.* 

As  was  well  said  in  a  late  Colorado  case:"  "The  laws  of  the 
State  providing  for  officials  to  distribute  the  waters  of  our  streams 
for  agricultural  uses  according  to  adjudicated  priorities  were  passed 
for  the  purpose  of  securing  an  orderly  distribution  of  such  waters 
and  to  prevent  breaches  of  the  peace  which  would  inevitalbly  ensue 
if  the  owners  of  priorities  were  permitted  to  divert  and  divide  the 
waters  of  our  streams  according  to  their  ideas  of  their  adjudicated 


See,  also,  Fallbrook  Irr.  Dist.  v. 
Bradley,  164  U.  S.  112,  41  L.  Ed.  369, 
17  Sup.  Ct.  Eep.  56;  reversing  Id.,  68 
Fed.  Eep.  948. 

See,  also,  for  "public  use,"  for 
which  the  right  of  eminent  domain 
may  be  exercised.  Sees.  1063-1074. 

*  Such  an  Act  is  a  proper  exercise 
of  the  police  power  of  the  State  to 
prevent  personal  conf  icts  by  treating 
the  decrees  rendered  in  the  several 
districts  as  prima  facie  correct,  and 
regulating  the  distribution  of  water 
accordingly,  until  the  rights  of  the 
parties  can  be  adjudicated.  Farmers' 
Ind.  D.  Co.  V.  Agricultural  D.  Co.,  22 
Colo.  513,  45  Pac.  Eep.  444,  55  Am. 
St.  Eep.  149,  and  in  which  the  Court 
said:  "This  Court  has  repeatedly 
held  that  statutes  like  the  one  under 
consideration  may  be  enacted  in  the 
exercise  of  the  police  power  of  the 
State." 

"The  authority  of  the  general  as- 
sembly to  enact  laws  regulating  the 
distribution  of  water  to  actual  ap- 
propriators,  providing  they  do  not 
substantially  affect  constitutional  or 
vested  rights,  is  undoubted."  Mr. 
Justice  Elliott  in  Farmers'  etc.  Co. 
V.  Southworth,  13  Colo.  Ill,  21  Pac. 
Eep.  1028,  4  L.  E.  A.  767. 

"This  Act  therefore  relates  to  wa- 
ters, the  right  to  the  use  of  which  is 


common  to  a  large  portion  of  the  com- 
munity, and  affects  the  general  public 
right.  Legislation  in  relation  thereto 
affects  the  public  welfare,  and  the 
right  to  legislate  in  regard  to  its  use 
and  conservation  is  referable  to  the 
police  power  of  the  State. ' '  Ex  parte 
Elam,  6  Cal.  App.  233,  91  Pac.  Eep. 
811. 

"These  Acts  have  been  called  po- 
lice regulations,  and  they  are  intended 
to  regulate  the  distribution  of  the 
water  among  the  inhabitants  of  a 
stream  so  as  to  insure  to  each  his 
rightful  proportion  according  to  the 
extent  of  his  appropriation."  Hoge 
V.  Eaton,  135  Fed.  Eep.  411,  141  Fed. 
Eep.  64,  72  C.  C.  A.  74. 

See,  also.  Farm  Liv.  Co.  v.  Car- 
penter, 9  Wyo.  110,  61  Pac.  Eep. 
258,  50  L.  E.  A.  747,  87  Am.  St. 
Eep.  918;  White  v.  Farmers'  etc.  Co., 
22  Colo.  191,  43  Pac.  Eep.  1028,  31 
L.  E.  A.  828;  affirming  5  Colo.  App. 
1,  31  Pac.  Eep.  345;  Louden  etc.  Co. 
V.  Handy  D.  Co.,  22  Colo.  102,  43  Pac. 
Eep.  535;  Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  Eep. 
286;  Willey  v.  Decker,  11  Wyo.  496, 

73  Pac.  Eep.  210,  100  Am.  St.  Eep. 
939 ;  Cummings  v.  Hyatt,  54  Neb.  37, 

74  N.  W.  Eep.  411. 

5  McLean  v.  Farmers '  High  Line 
etc.  Co.,  44  Colo.  184,  98  Pac.  Sep.  16. 
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rights  and  needs.  These  laws  must  be  strictly  enforced  and  ob- 
served, and  the  courts  have  no  power  to  annul  them."  ^ 

And,  in  general,  it  may  be  said  that  the  right  of  the  legislatures 
of  the  States  to  regulate  the  use  and  prohibit  the  destruction  of 
property  extends,  not  only  to  that  class  of  property  over  which  the 
State,  as  sovereign,  has  a  qualified  ownership,  but  includes  every 
species  of  property  in  the  preservation  and  use  of  which  the  public 
has  an  interest,  either  because  of  i^  nature,  or  because  the  public 
health,  the  public  safety,  the  public  morals,  or  the  general  public 
welfare  in  any  respect  is  involved. 

In  relation  to  the  subject  of  waters,  as  was  stated  by  the  Supreme 
Court  of  the  United  States:''^  "The  reason  for  the  creation  of  stat- 
utory provisions  of  this  and  kindred  character  undoubtedly  is,  a& 
said  in  Farm  Investment  Co.  v.  Carpenter,*  'to  be  found  in  the  in 
ability  of  the  ordinary  procedure  and  processes  of  the  law  to  meet 
the  necessities  pertaining  to  the  segregation  by  various  individuals 
or  companies  of  water  from  the  same  stream  by  separate  ditches  or 
canals,  and  at  different  points  along  its  course,  under  rights  by 
appropriation  to  so  divert  and  use  the  water.'  "  ^ 

Under  the  police  power  of  the  State,  the  legislature  has  also  pro. 
vided  for  the  punishment  of  the  unlawful  interference  of  water 
rights,  the  waste  of  water,  or  the  obstruction  of  the  work  of  officials 
in  the  performance  of  their  duty.^" 

§  1342.  Governing  boards — Powers  and  duties  of. — Some  of  the 
States  adopting  the  law  of  State  control  of  the  waters  within  their 
respective  jurisdictions  have  placed  primarily  the  administration  of 

6  The  State  has  control  of  the  pub-  9  See,  also,  Hamp    v.    State,  

Uc  water  of  the  State  and  may  pre-  Wyo. ,  118  Pae.  Eep.  653. 

scribe  rules  and  regulations  whereby  lo  For  the  criminal  statutes  for  the 
they  may  be  appropriated  and  ap-  respective  States  upon  the  above  sub- 
plied  to  a  beneficial  use.     Idaho  etc.  jeet,  see  Part  XIV. 

Co.  V.  Stephenson,  16  Idaho  418,  101         In  Wyoming  it  was  held  in  a  recent 

Pae.  Bep.  821.  case  that  in  a  prosecution  for  unlaw- 

See,   also,    Speer   v.   Stevenson,    16  fully   interfering   with   the   headgate 

Idaho  707,  102  Pae.  Eep.  365.  of  an  irrigation  ditch  contrary  to  the 

7  Montezuma  Canal  Co.  v.  Smith-  statute,  the  question  of  the  ownership 
ville  Canal  Co.,  218  U.  S.  317,  54  li.  of  the  ditch  and  headgate  was  imma- 
Ed.  1074,  31  Sup.  Ct.  Eep.  67.  terial.     Hamp   v.    State,   Wyo. 

8  9  Wyo.  110,  61  Pae.  Bep.  258,  50  ,  118  Pao.  Eep.  653. 

L.  E.  A.  747,  87  Am.  St.  Eep.  918. 
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those  laws  in  the  hands  of  special  tribunals,  or  governing  boards, 
created  by  the  Acts  for  that  purpose. 

In  Wyoming,  the  first  to  provide  for  such  a  tribunal,  when  it 
was  admitted  as  a  State  in  1890,  the  outlines  of  the  system  were 
embodied  in  the  constitution,  which  provided  that  the  legislature 
should  by  law  divide  the  State  into  four  water  divisions,  and  pro- 
vide for  the  appointment  of  superintendents  thereof;  that  there 
should  be  a  State  Engineer,  who  should  be  appointed  by  the  gov- 
ernor, and  who,  with  four  division  superintendents,  should  compose 
the  "Board  of  Control,"  and  of  which  the  State  Engineer  should 
be  president.  1  Pursuant  to  the  constitutional  requirements,  the 
first  State  legislature  passed  an  Act  entitled,  "An  Act  providing  for 
the  supervision  and  use  of  the  waters  of  the  State,"  approved  De- 
cember 22,  1890,2  and  in  which  the  provisions  of  the  constitution 
were  fully  complied  with  as  above  set  forth.  The  system  thus 
adopted  in  the  State  of  Wyoming  at  that  time,  and  stiU  in  existence, 
with  only  minor  changes,  was  founded  upon  a  new  principle  of 
American  irrigation  law.  It  contained  two  radical  departures  from 
the  existing  practice  in  this  country.  These  were:  First,  the 
acquirement  of  rights  to  the  use  of  water  through  an  application  to 
a  public  board,  or  offlcial,  who  had  the  power  to  refuse  it  under 
certain  circumstances,  rather  than  the  old  system  of  appropriation, 
discussed  in  previous  chapters ;  ^  and,  second,  the  adjudication  of 
the  rights  of  claimants  to  the  use  of  water  by  an  administrative 
board.* 

In  Idaho  the  State  constitution  provides  for  State  control  of  the 
waters  flowing  within  its  boundaries.^  For  the  purpose  of  admin- 
istering and  controlling  the  waters  within  the  State,  it  is  divided 
into  three  water  divisions,  and  for  each  of  these  divisions  there 
is  a  water  commissoner  appointed  by  the  Governor  and  confirmed 

1  See  Const.  Wyo.,  Art.  8,  Sees.  1-5.         For  the  appropriation  of  water,  see 
See,   also,   Const.  Wyo.,   See.   1339.      Chap.  38,  Sees.  706-732. 

2  See  Comp.  Stat.  Wyo.,  1910,  Sees.  For  the  details  as  to  the  applioa- 
761-798.                                                         tion,  see  See.  1350. 

See,  also,  laws  of  Wyoming,  Chap.  ■*  For   the    adjudication    of    water 

104.  rights  by  the  board,  see  Chap.  80. 

3  For  Arid  Region  Doctrine  of  ap-  5  See  Const.  Idaho,  Art.  15,  Sec.  45. 
propriation,  see  Chap.  31,  Sees.  585-  See,  also,  for  Constitution  of  Idaho, 
594.  Sec.  1339. 

See,  also,  Chap.  89. 
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by  the  senate.  The  State  Engineer,  also  appointed  in  the  same 
manner,  and  the  three  water  commissioners  constitute  the  "State 
Board  of  Irrigation."  This  board  has  the  power  to  make  rules 
in  regard  to  the  making  proof  of  the  completion  of  the  works  and 
the  application  of  the  water  to  beneficial  purposes,  and  also  all 
needful  rules  for  the  distribution  of  the  water.  The  board  has 
nothing  to  do  with  the  acquirement  of  the  rights.  But  before  the 
construction,  enlargement,  or  ext^psion,  or  change  in  the  point  of 
diversion  of  any  ditch,  canal,  or  other  distributing  works,  an  appli- 
cation must  be  made  to  the  State  Engineer  for  a  permit.^  Neither 
the  board  nor  the  State  Engineer  has  any  power  under  the  law  to 
make  adjudications  of  rights,  but  this  is  left  to  the  courts.''^ 

In  1895,  the  legislature  of  Nebraska  adopted  a  system  of  public 
control  similar  in  outline  to  the  Wyoming  system,  but  differing 
considerably  in  detail.  It  provided  for  the  administrative  adjudi- 
cation of  existing  rights,  for  the  acquirement  of  rights  under  State 
supendsion,  and  for  the  distribution  of  water  by  State  officials. 

A  board  called  the  State  Board  of  Irrigation  was  at  the  head  of 
the  system,  but  in  1911  the  law  was  amended  and  there  was  created 
"a  State  Board  of  Irrigation,  Highways,  and  Drainage."  And  it 
was  provided  that  the  new  board  shall  exercise  the  powers  and  per- 
form the  duties  of  the  old  board.  This  board  differs  from  the  Wyo- 
ming "Board  of  Control"  in  that  it  is  composed  of  State  officers 
having  other  duties  than  officers  having  to  do  only  with  the  adminis- 
tration of  water  laws.    The  board  is  composed  of  the  Governor,  the 

sBev.  Codes  of  Idaho,  1908,  Sees,  all  claimants  whose  rights  were  nn- 

3275  et  seq.  adjudicated,  serving  sBinmons  by  pub- 

For  applications,  see  See.  1350.  lication.      This    was    declared   uncon- 

See  Idaho  Stat.,  1903,  p.  223,  Sec.  stitational  in  the  case  of  Bear  Lake 

1,  as  amended,  1905,  p.  357.  County   v.   Budge,    9    Idaho   703,   75 

For  the  laws   of  Idaho,  see,  also,  Pac.  Eep.  614,  108  Am.  St.  Eep.  179, 

Chap.  89.  the  Court  holding:    " Under  the  police 

T  For   the   adjudication    of    water  power  of  the  State  the  legislature  can 

rights,  see  Chap.  78.  not  authorize  a  public  of&cer  to  bring 

The  Code  of  Civil  Procedure,  1901,  a  suit  to  settle  private  rights  to  the 
Sec.  3791,  provided  as  to  the  deter-  use  of  water  or  the  priority  of  such 
mination  of  existing  priorities  that,  rights. ' '  The  Court  also  held  that  the 
where  the  waters  of  any  stream  had  provisions  for  the  service  of  summons 
not  yet  been  adjudicated,  that  the  was  clearly  in  violation  of  the  pro- 
water  commissioners  must  bring  suit  visions  of  Section  26,  Article  5,  of  the 
,iu  the  District  Court  against  any  and  State  Constitution. 
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Attorney-General,  and  the  Commissioner  of  Public  Lands  and 
Buildings.  The  board  elects  a  Secretary,  who  must  be  a  hydraulic 
engineer,  and  is  commonly  called  the  State  Engineer.  The  board 
has  the  power  of  making  determinations  of  all  existing  water  rights. 
The  State  is  divided  into  two  water  divisions,  and  the  control  of 
each  division  rests  with  an  assistant  secretary,  who  must  also  be  an 
engineer.8 

In  Nevada  the  statute  declares  that:  "All  natural  water  courses 
and  natural  lakes  and  the  waters  thereof  which  are  not  held  in 
private  ownership  belong  to  the  State,  and  are  subject  to  appro- 
priation for  beneficial  uses."  ^ 

In  this  State,  in  1901,  there  was  created  by  the  legislature  a 
"State  Board  of  Irrigation,"  composed  of  the  Governor,  the  Sur- 
veyor-General, and  the  Attorney-General.  The  office  of  the  State 
Engineer  was  created  in  1903,  and  in  1905  he  was  made  a  member 
of  the  board.  The  duties  of  the  board  are  to  divide  the  State  into 
water  divisions  and  districts,  to  appoint  water  commissioners  over 
the  same,  and  to  make  such  rules  as  to  the  acquisition  and  use  of 
water  as  it  shall  deem  advisable.  The  principal  duties  as  to  the 
acquisition  of  water  rights  and  the  adjudication  of  existing  prorities 
faU  upon  the  State  Engineer,  who  is,  in  fact,  the  executive  officer  of 
the  board.  1" 

In  North  Dakota  the  State  Engineer  is  appointed  by  the  Gov- 
ernor. Complete  records  of  his  work  must  be  kept  in  his  office  for 
public  inspection.  He  has  the  power  to  make  all  necessary  rules 
and  regulations  to  carry  into  effect  the  duties  of  his  office.  It  is 
made  his  duty  to  make  hydrographic  surveys  of  each  stream  system, 
obtaining  and  recording  all  valuable  data  for  the  determination, 
development,  and  adjudication  of  the  water  supply  of  the  State. 
He  also  has  jurisdiction  of  the  applications  to  appropriate  water,  ^i 

In  South  Dakota,  for  the  distribution  of  water,  the  State  is  di- 
vided into  three  divisions,  for  each  of  which  there  is  a  water  com- 

8  Compiled  Stat,  of  Neb.,  1911,  As  to  the  duties  of  the  State  En- 
Sees.  6409-6430.  gineer,  see  See.  1343. 

9  Eev.  Laws  Nov.,  1912,  Sec.  4672 ;  For  the  Laws  of  Nevada,  see  Chap. 
Comp.  Laws,  1900,  Sec.  354;  see,  also,  93. 

Stat.,  1907,  p.  30,  See.  1.  ii  Eevised  Codes  N.  D.,  1905,  Sees. 

10  Eev.  Laws  Nov.,  1912,  Sees.  4679-  7608-7617 ;  see,  also.  Sees.  7622-7629. 
4685,  4706;  Laws  Nev.,  1907,  p,  30,  For  the  laws  of  North  Dakota,  see 
Sees.  21  et  seq.  Chap.  95. 

153 — ^Kin.  on  Irr. 
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missioner  appointed  by  the  Governor.  These  commissioners  and  the 
State  Engineer  form  the  "State  Board  of  "Water  Commissioners," 
who  have  the  general  supervision  and  control  over  the  waters  of  the 
State,  and  may  adopt  such  rules  and  regulations  for  the  acquisition 
of  water  rights  and  the  use  of  the  water  as  they  may  see  fit.  The 
adjudication  of  all  water  rights  is  left  to  the  courts,  in  either  suits 
brought  by  private  parties  or  in  those  brought  by  the  Attorney- 
General,  and  in  which  all  rights  to  the  use  of  the  water  of  any  cer- 
tain stream  may  be  determined.  ^2 

In  New  Mexico  the  Act  of  the  legislature  of  1907  provides  for 
the  division  of  the  Territory  into  stream  systems,  over  which  the  . 
engineer  appoints  water  masters.  The  engineer  has  the  general 
supervision  of  the  apportionment  and  distribution  of  the  water  in 
the  Territory.  The  acquisition  of  new  rights  must  be  made  by  an 
application  to  the  Engineer,  who  may  approve  or  reject  the  appli- 
cation. The  adjudication  of  existing  water  rights  is  left  to  the 
courts.^3 

It  wiU  be  noticed  that  even  in  States  which  have  governing 
boards  that  large  powers  are  granted  to  the  State  Engineer,  who 
is  made  a  member  of  the  board  itself,  and  is  the  executive  officer 
thereof,  and  upon  whom  the  greater  portion  of  the  duties  in  admin- 
istering, the  law  devolves. 

§  1343.  The  State  Engineer— Duties  of. — The  office  of  the  State 
Engineer  is  peculiar  to  the  "Western  States,  and  of  these  States  to 
those  which  have  adopted  the  laws  of  State  control  of  the  waters 
flowing  within  their  respective  boundaries.  His  duties  are  chiefly 
with  the  question  of  waters,  and  more  especially  with  the  use  of 
water  for  the  irrigation  and  reclamation  of  land.  His  powers  and 
duties  vary  greatly  in  the  different  States  from  merely  the  making 
of  hydrographic  surveys,  as  is  the  case  in  Oregon,  to  practically  the 
complete  control  of  the  water  supply,  including  judicial  powers,  as 
is  the  case  in  Nevada.  In  all  of  these  States,  whether  there  are 
governing  boards  or  not,^  he  is  the  chief  administrative  and  execu- 

X2  Laws  S.  D.,  1907,  p.  385,  Sec.  41.  For  the  laws  of  New  Mexico,  sea 

For  the  laws  of  South  Dakota,  see  Chap.  94. 

Chap.  100.  1  For  the  duties  and  powers  of  gov^ 

13  Laws  N.  M.,  1907,  p.  92,  Sees,  erning  boards,  see  Sec.  1342. 
€3  et  ce^. 
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tive  officer  and  whatever  there  is  of  State  control  of  waters  centers 
in  his  office.  For  the  purposes  of  this  work  we  will  briefly  make  a 
comparative  statement  of  the  powers  and  duties  of  the  State  Engi- 
neers as  prescribed  by  the  statutes  of  their  States,  leaving  the  more 
extended  statement  to  the  laws  of  the  respective  States  themselves, 
an  abstract  of  which  wiU  be  found  in  another  part  of  this  work.2 

This  statement  woidd  not  be  complete  without  reference  to  the 
State  of  California.  Although  this  State  has  no  State  Engineer  at 
present,  it  was  originally  the  first  to  have  one.  The  office  was  cre- 
ated in  1878,  and  was  for  the  purpose  of  collecting  information  ^  as 
.to  the  water  resources  and  irrigable  lands.  The  office,  however,  was 
abolished  in  1887.*  The  legislature  of  the  State  again  recreated 
the  office  of  the  State  Engineer  in  1907, 5,  but  few  powers  were  given 
to  the  State  Engineer  beyond  those  of  co-operating  with  the  United 
States  Reclamation  Service.  In  1909  the  legislature  passed  an  Act 
providing  for  the  hydrographic  survey  of  the  State.^  In  1911  the 
California  legislature  again  provided  for  a  State  Engineer  and  a 
Board  of  Irrigation,  but  confined  the  duties  of  both  to  an  investiga- 
tion of  the  resources  of  the  State.'^ 

Colorado  was  the  pioneer  State  in  providing  for  the  distribution 
of  water  by  public  officials,  and  the  State  Engineer  is  at  the  head 
of  the  system.  This  office  was  created  in  1881,  and  the  engineer  was 
given  general  charge  of  the  distribution  of  water  through  the  State. 
The  Act  also  provided  for  the  filing  of  new  claims  with  the  county 
clerk  and  the  State  Engineer.  The  provision  for  the  filing  of  the 
new  claims  was,  however,  declared  void  by  the  court  because  of 
defective  title.*  No  judicial  powers  were  given  him,  but  these  were 
left  entirely  to  the  courts.  Under  this  plan  the  engineer  is  con- 
sidered a  purely  administrative  officer,  and  his  duties  were  con- 

2  For  the  laws  of  the  various  States,  ?  For  the  California  statutes  jipon 
see  Part  XIV.  the  subject,  see  Part  XIV. 

3  Stats,  and  Amdts.,  1877-1878,  p.  8  Lamar  etc.  Co.  v.  Amity  etc.  Co., 
634.  26  Colo.  370,  58  Pac.  Eep.   600,   77 

4  See  the  reports  of  Wm.  Ham  Hall  Am;  St.  Bep.  261 ;  Bio  Grande  etc.  Co. 
on  Irrigation  in  Italy,  Spain,  and  v.  Prairie  etc.  Co.,  27  Colo.  225,  60 
France,  and  on  San  Diego,  San  Ber-  Pac.  Eep.  726;  Beaver  etc.  Co.  v.  St. 
nardino,  and  Los  Angeles  counties,  Vrain  etc.  Co.,  6  Colo.  App.  130,  40 
California.  Pac.   Eep.   1066;    Mohl  v.  Lamar  C. 

6  Stats,  and  Amdts.,  1907,  Chap.  83.     Co.,  128  Fed.  Bep.  776. 
6  California  Stats,  and  Amdts.,  1909, 
Chap.  704. 
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fined  to  the  general  supervision  of  the  distribution  of  waters  after 
the  rights  had  been  adjudicated.  However,  by  an  Act  passed  by 
the  legislature  in  1903,  he  was  given  additional  powers  in  the  matter 
of  the  acquisition  of  new  rights,  and  the  approval  of  the  plans  there- 
for, which  must  be  filed  with  him  within  sixty  days  after  beginning 
the  construction  work.® 

In  Idaho  the  office  of  State  Engineer  was  created  in  1895,  in  con- 
nection with  the  acceptance  of  the* conditions  of  the  Carey  Act.^" 
His  duties  are  to  examine  plans  submitted  under  that  Act  and  to 
determine  whether  they  are  feasible  and  beneficial  to  the  public. 
Since  1901  irrigation  district  plans  are  also  subject  to  the  approval 
of  the  State  Engineer;  since  1903  he  has  also  had  control  of  the 
acquisition  of  all  new  rights,  and  any  party  wishing  to  acquire  the 
right  to  the  use  of  any  of  the  waters  of  the  State  must  make  an  ap- 
plication in  proper  form  to  the  State  Engineer.^i  The  State  Engi- 
neer as  the  head  of  the  State  Board  of  Irrigation  also  practically 
has  full  charge  of  the  distribution  of  the  water  to  the  lawful  claim- 
ants, the  determination  of  whose  rights  is  left  entirely  to  the  courts, 
and,  therefore,  the  engineer  has  no  judicial  powers  to  determine 
existing  rights.^2 

In  Montana,  while  the  office  of  State  Engineer  was  created  in 
1903  in  connection  with  the  acceptance  of  the  Carey  Act,  he  has 
nothing  to  do  with  the  control  of  the  waters  of  the  State.  His  duties 
are  confined  to  the  examination  of  State  lands  to  determine  their 
irrigability,  and  to  examine  and  measure  the  streams  of  the  State. 
He  is  also  required  to  examine  the  land  applied  for  under  the  Carey 
Act  and  to  determine  the  feasibility  of  its  reclamation,  and  to  exer- 
cise general  supervision  over  the  carrying  out  of  the  plans.  He  has 
no  judicial  powers.^^ 

In  Nebraska,  under  the  law  of  1895,  the  State  Board  of  Irrigation 

9  For  the  laws  of  Colorado,  see  325 ;  Trade  Dollar  M.  Co.  v.  Fraser, 
Chap.  87.  148  Fed.  Bep.  587,  79  C.  C.  A.  37. 

For  the  duties  of  the  State  Engi-  12  Eev.    Codes    Idaho,    1908,    Sees, 

neer  of  Colorado,  see  Colo.  Stats.  Ann.,  149-153. 

Morr.  Ed.,  1911,  Sees.  3321-3332.  For  the  laws  of  Idaho,  see  Chap.  89. 

10  For  the  Carey  Act,  see  Chap.  67,  13  Stats,  of  Mont.,  1911,  Chap.  128, 
Sees.  1312-1336.  p.  352. 

11  This  part  of  the  Act  was  held  For  the  laws  of  Montana,  see 
constitutional  in  Boise  etc.  Co.  v.  Stew-  Chap,  91. 

art,   10   Idaho   38,   77   Pae.  Eep.   25, 
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elects  a  secretary,  who  must  be  a  hydraulic  engineer,  and  is  com- 
monly called  the  State  Engineer.  He  has  all  the  powers  and  duties 
commonly  given  to  State  Engineers,  and  more  than  is  granted  in 
some  States.  It  is  made  the  duty  of  the  secretary  to  measure,  or 
cause  to  be  measured,  the  flow  of  streams  of  the  State;  the  State 
board,  through  its  secretary,  has  general  authority  over  the  distri- 
bution of  the  water,  and  a  party  wishing  to  acquire  a  water  right 
is  required  to  file  an  application-  with  him  for  the  same,  and  he  is 
required  to  refuse  an  application  if  there  is  no'  unappropriated 
water  in  the  source  of  supply,  or  if  it  is  deemed  detrimental  to  the 
public  welfare.  This,  as  will  be  seen,  gives  him  great  power.  Ap- 
peal from  the  rulings  of  the  secretary,  or  from  the  board,  may  be 
had  to  the  District  Court,  and  from  there  to  the  Supreme  Court. 
But  the  Court  holds  that  the  power  of  the  secretary  is  practically 
absolute  to  approve  or  reject  applications. i*  Probably  the  greatest 
power  granted  the  secretary,  or  the  State  Engineer,  is  the  power  to 
define  or  to  determine  existing  rights.  No  method  of  making  adju- 
dications was  prescribed  by  the  Act,  and  this  matter  was  left  entirely 
to  the  board.  Rules  were  at  once  adopted  under  which  the  adjudi- 
cation is  to  be  made  by  the  secretary,  from  whose  decision  appeal 
may  be  had  to  the  board;  but  in  case  there  is  no  appeal  the  board 
merely  adopts  the  report  of  the  secretary.  Appeals  may  then  be 
had  from  the  rulings  of  the  board  to  the  courts.^^ 

In  Nevada,  the  office  of  the  State  Engineer  was  created  in  1903, 
and  in  1905  he  was  made  a  member  of  the  State  Board  of  Irrigation. 
In  this  State  also  he  is  given  great  powers.  He  has  the  general 
supervision  of  the  distribution  of  waters  in  the  State.  Parties 
wishing  to  appropriate  water  must  file  a  proper  application  with 
him  for  the  same ;  written  protests  against  the  granting  of  the  appli- 
cation, stating  the  reasons  therefor,  may  be  filed  by  other  parties. 
The  engineer  may,  in  his  discretion,  then  hear  evidence  in  support  of 
or  against  any  application,  and  shall  then  take  such  action  thereon 
as  he  deems  to  be  proper  and  just.  Under  the  Act  of  1907,  no  right 
of  appeal  from  his  decision  is  given,  but  the  Act  provides  that  any 
party  feeling  himself  aggrieved  by  the  decision  of  the  State  Engi- 

14  Comp.    Laws    Neb.,    1911,    Sees.  15  For   the  laws   of   Nebraska,   see 

6415-6417;     Farmers'     Irr.    Dist.     v.      Chap.  92. 
Frank,  72  Neb.  136,  100  N.  W.  Bep. 
286. 
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neer  may  bring  an  action,  within  sixty  days  after  his  notice  in 
writing  of  such  decision,  in  the  court  having  the  proper  jurisdiction 
against  the  State  Engineer  and  all  parties  having  interests  adverse 
to  him,  and  the  matter  "shall  be  tried  de  novo  by  the  court."  i8 
The  State  Engineer  is  also  given  absolute  power  to  determine  ejdst- 
ing  water  rights  in  the  first  instance.  But  any  party  feeling  himself 
aggrieved  by  the  decision  of  the  State  Engineer  is  given  the  right 
to  bring  an  action  against  such  engineer  and  all  parties  having  in- 
terests adverse  to  him  at  any  time  within  one  year  after  the  record 
of  the  list  of  the  priorities  and  awards  has  been  reeorded-^^ 

In  New  Mexico  the  office  of  Territorial  Engineer  was  first  created 
in  1905,  but  no  provision  was  made  for  salary  and  expenses,  and  the 
law  proved  in  this  respect  ineffective.  Later,  in  1907,  the  legisla- 
ture again  created  the  office  and  provided  for  salary.  Under  this 
law  he  is  given  full  supervision  of  the  apportionment  of  the  water  in 
the  State;  applications  for  future  rights  must  be  made  to  him, 
and  he  is  given  the  power  to  approve  or  reject  the  same.  He  is 
given  no  judicial  powers  as  to  existing  water  rights.^^ 

In  North  Dakota,  in  1905,  the  office  of  State  Engineer  was  cre- 
ated, and  he  was  given  "general  supervision  of  the  waters  of  the 
State  and  of  the  measurements  and  appropriation  thereof."  The 
distribution  of  the  water  is  directly  under  the  four  water  commis- 
sioners appointed  by  the  Governor,  according  to  licenses  issued  by 
the  State  Engineer.  All  applications  for  the  future  appropriation 
of  water  must  be  made  to  him  in  the  proper  form,  and  he  may  ap- 
is Eev.  Laws  Nev.,  1912,  See.  4701;  within  the  Territory,  and  had  no  ap- 
Laws  Nev.,  1907,  p.  30,  Sees.  24-29.      plication  to  seepage  or  spring  water 

17  Eev.  Laws  Nev.,  1912,.  Sec.  4690.      arising  on  the  land  of  a  proprietor 
See  Laws  Nev.,   1907,  p.  30,  Sees,      from    an   unknown    source.      Vander- 

17-19.  •  work  V.  Hewes,   15   N.  M.   439,   110 

See,  also,   for  the  adjudication  of  Pae.  Eep.  567. 
water  rights.  Chap.  79.  It  was  also  held  that  the  Territorial 

18  Laws  N.  M.,  1907,  p.  78,  Sees,  engineer  is  without  authority  to  issue 
4  et  seq.  a   permit    for   a   project   to   irrigate 

For    laws    of    New    Mexico,    see  lands  in  New  Mexico  from  the  waters 

Chap.  94.  of  a  natural    stream    running    from 

By  the  Supreme  Court  of  New  Mex-  Colorado  into  New  Mexico,  when  the 

ieo  it  was  held  that  the  jurisdiction  point  of  diversion,  the  headgate,  and 

of  the  Territorial  Engineer,  under  Sec-  about  six  miles  of  the  irrigation  ditch 

tion  12  of  the  Act  of  1907,  only  re-  are  in  Colorado.     Turley  v.  Furman, 

lated  to  public  unappropriated  waters  N.  M. ■,  114  Pac.  Eep.  278. 
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prove  or  reject  such  application.  Appeal  may  be  had  from  his  de- 
cision to  the  courts.  He  is  given  no  power  to  determine  or  adjudi- 
cate existing  water  rights.^^ 

in  the  State  of  Oklahoma,  the  water  code  refers  to  the  State  Engi- 
neer all, through  its  provisions.  But  there  is  no  statutory  provision 
for  the  creation  and  maintenance  of  an  office  of  State  Engineer. 
However,  by  statute  it  is  made  the  duty  of  the  secretary  of  the 
State  Board  of  Agriculture  to  perform  all  the  duties  assigned  to 
the  State  Engineer  in  the  code.  The  said  secretary  is  empowered 
by  and  with  the  advice  and  consent  of  the  Governor  to  temporarily 
employ  the  services  of  a  technically  qualified  and  experienced  engi- 
neer for  the  purpose  of  examining,  investigating,  or  determining 
upon  any  professional  engineering  questions.^o 

In  Oregon  the  office  of  State  Engineer  was  created  in  1906,  but 
he  was  given  little  control  of  the  waters  of  the  State,  his  duties  being 
confined  almost  entirely  to  making  hydrographical  and  topograph- 
ical surveys.  He  was  given  no  power  over  the  distribution  of  water 
throughout  the  State.21  But  under  the  Act  of  1909  the  State  Engi- 
neer and  the  superintendent  of  the  two  water  divisions  constitute 
the  Board  of  Control,  which  "have  the  supervision  of  waters  of  the 
State  and  of  their  appropriation,  distribution,  and  diversion,  and  of 
the  various  officers  connected  therewith."  22 

In  South  Dakota  the  office  of  State  Engineer  was  created  in  1900, 
and  he,  with  the  aid  of  the  water  commissioners  under  him,  has 
general  supervision  of  the  distribution  of  the  waters  of  the  State. 
For  the  future  acquisition  of  rights  an  application  must  be  filed 
with  the  engineer,  who  has  the  power  to  approve  or  reject  such 
application.    No  judicial  powers  are  granted  as  to  existing  rights.^s 

In  Utah  the  office  of  State  Engineer  was  first  created  in  1897,  but 
at  first  he  was  given  practically  no  powers  as  to  the  control  of  the 
water  supply.  His  duties  were  principally  to  make  the  surveys  and 
to  submit  plans  and  estimates  for  reservoirs  and  supervise  the  con- 
struction of  reservoirs  by  the  State.    Under  this  Act  there  was  no 

19  Eev.  Codes,  1905,  Sees.  7608-7617.  22  L.  O.  L.,  Sees.  6598-6602. 

For  the  laws  of  North  Dakota,  see  23  Laws,    1907,   pp.    374-376,    Sees. 

Chap.  95.  5-14. 

20  Compiled  Laws  of  Okla.,  1909,  For  laws  of  South  Dakota,  see  Chap. 
See.  3982.  100. 

21  For   laws   of   Oregon,   see    Part 
XIV. 
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element  of  State  control.  In  1901  the  powers  and  duties  of  the 
State  Engineer  were  considerably  enlarged,  and  the  authority  of 
the  State  to  regulate  the  use  of  water  was  recognized,  and  the  State 
Engineer  was  placed  at  the  head  of  the  system.  By  the  Act  of  1903 
a  complete  system  of  State  control  was  adopted,  and  the  State  Engi- 
neer was  given  "general  supervision  of  the  waters  of  the  State  and 
of  their  measurement,  apportionment,  and  appropriation."  By  the 
Act  of  1905,  as  amended  hy  the  A^s  of  1907  and  1909,  the  system 
was  still  further  perfected.  He  has  power  to  supervise  the  distri- 
bution of  water  throughout  the  State,  and  acts  through  the  superin- 
tendent of  the  water  divisions  and  the  supervisors  of  the  water  dis- 
tricts. He  has  general  supervision  of  the  appropriation  of  aU  sur- 
plus or  unappropriated  water,  and  those  desiring  to  appropriate 
water  must  file  the  proper  application  with  him,  which  he  may 
approve  or  reject,  and  from  his  decision  there  is  no  appeal.  How- 
ever, any  applicant  who  is  dissatisfied  with  the  action  of  the  State 
Engineer  may  bring  an  action  in  the  District  Court  and  have  the 
question  adjudicated  by  the  court.  It  is  held  that  he  has  discre- 
tionary power  to  extend  the  time  within  which  the  construction  of 
the  works  must  be  completed,  if  the  time  is  kept  within  the  inaximum 
allowed  by  law.2*  The  State  Engineer  has  no  judicial  powers, 
either  for  the  determination  of  existing  rights  or  for  the  determina- 
tion of  the  rights  of  applicants  for  the  appropriation  of  water  where 
protests  have  been  filed.  The  law  of  1903  provided  for  a  hearing 
on  a  protested  application,  but  the  Court  held  that  the  provision 
was  unconstitutional  as  attempting  to  confer  judicial  power  upon 
the  State  Engineer.  The  protests,  however,  may  be  made  by  affi- 
davits, to  which  the  applicant  may  file  reply  affidavits. 

In  Washington  there  is  no  State  Engineer,  but  under  a  bill  that 
was  submitted  to  the  legislature  in  1911  a  complete  law  upon  the 
theory  of  State  control  was  proposed.  This  bill  provides  for  a  State 
Engineer,  who  is  to  be  a  hydraulic  engineer.^s 

The  State  of  Wyoming,  although  last  alphabetically,  was  the  first 
State  to  adopt  the  complete  system  of  State  control  of  the  waters 
flowing  within  its  boundaries.     This  was  accomplished  under  the 

24  Pool  V.  Utah  etc.  Co.,  36  Utah  criticism  of  the  Washington  laws, 
508,  105  Pae.  Eep.  289.  Chap.   103. 

26  Foi  abstract  of  proposed  bUI,  see  See,  also,  Laws,  1911,  p.  658,  Honse 

Bill  No.  284. 
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direct  influence  and  supervision  of  that  astute  hydraulic  and  irriga- 
tion engineer,  Mr.  Elwood  Mead,  who  was  appointed  the  first  State 
Engineer  under  the  Act  of  1886.  Under  this  system  the  State  Engi- 
neer is  given  full  control  and  supervision  of  the  distribution  of  the 
waters  within  the  State,  which  is  more  directly  accomplished  by 
division  superintendents  and  by  the  water  commissioners.  Relative 
to  the  acquirement  of  new  rights,  the  person  wishing  to  acquire  a 
right  must,  before  beginning  construction,  make  application  to 
the  State  Engineer.  The  engineer  has  the  authority  to  refuse  an 
application  when  there  is  no  unappropriated  water  in  the  source  of 
supply  or  when  its  granting  would  be  contrary  to  public  policy, 
and  since  1895  the  applicant  is  required  to  show  his  financial  ability 
to  carry  out  the  proposed  project.  Pull  judicial  power  is  granted 
to  the  State  Board  of  Control,  of  which  the  State  Engineer  is  presi- 
dent, to  determine  existing  rights  upon  testimony  taken  by  the  board 
or  by  the  division  superintendents.  It  was  even  provided  that  the 
eases  pending  in  the  courts  when  this  law  took  effect  might  be  turned 
over  to  the  board,  and  this  was  done  in  a  few  instances.  The  Board 
of  Control  may  grant  a  rehearing  or  an  appeal  may  be  taken  to  the 
courts.  This  law,  as  will  be  noticed  from  the  above  abstract  of  laws 
of  the  various  States,  has  been  followed  by  a  number  of  the  other 
States  in  its  main  features,  and  this  system  is  often  referred  to  as 
the  "Wyoming  System"  of  State  control.^s 

§  1344.  The  State  Engineer — Power  and  authority  of. — As  will 
be  seen  from  the  abstract  of  the  laws  of  the  various  States  adopting 
the  law  of  State  control,  as  given  in  the  preceding  section,  ^  the 
powers  granted  the  State  Engineers  vary  from  that  of  merely  mak- 
ing geographical  and  topographical  surveys  and  stream  measure- 
ments to  those  of  almost  absolute  control  of  the  distribution  of  the 
waters  of  the  State,  the  granting  of  permits  to  make  future  appro- 
priations, and  the  adjudication  and  determination  of  existing  rights. 
In  the  States  of  Wyoming,  Nebraska,  and  Nevada,  his  powers,  to- 
gether with  those  of  the  governing  board,  of  which  he  is  either  the 
acting  member  or  the  president,  are  almost  absolute,  as  far  as  those 
granted  by  statute  are  concerned,  upon  the  question  of  the  appro- 
priation and  use  of  the  water  within  their  respective  jurisdictions 

26  Wyo.    Comp.    Stat.,    1910,    Sees.         See,  also,  Chap.  104. 
761-798.  1  See  Sees.  1339,  1340. 
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and  the  adjudication  of  existing  rights.  In  the  hands  of  a  capable 
and  honest  engineer  the  granting  of  this  autocratic  power  may  wprk 
out  all  right,  but  in  the  hands  of  one  not  familiar  with  hydraulic 
engineering  or  the  duties  of  the  ofSce,  and  appointed  merely,  as  is 
too  often  the  case,  for  political  purposes,  it  is  entirely  too  great  a 
power  to  grant  to  one  man,  having  as  he  does  one  of  the  principal 
natural  elements  under  his  absolute  control,  which  in  turn,  in  a  num- 
ber of  instances,  controls  the  greatest  industry  of  the  State — ^agri- 
culture.2 

Although  the  courts  of  these  States  have  in  the  main  upheld  the 
statutory  law  granting  these  excessive  powers  to  one  person  as  con- 
stitutional,3  in  a  number  of  instances  these  powers  have  been  limited 
by  Court  decisions.  In  Wyoming  it  was  held  that  where  the  law 
declared  that  an  appeal  .should  lie  from  a  decision  of  the  commis- 
sioner to  the  district  superintendent,  from  him  to  the  State  Engi- 
neer, and  from  his  decision  to  the  Circuit  Court,  a  decision  of  a  com- 
missioner and  superintendent,  though  not  appealed  from,  was  not  an 
adjudication  conclusive  on  the  courts.*  In  Nebraska  the  power  to 
adjudicate  the  rights  of  uncompleted  ditches  was  denied  by  the 
Supreme  Court.^  In  Idaho,  although  the  State  Engineer  is  given 
the  power  of  approving  or  rejecting  applications  to  appropriate 
water,  it  is  held  that  this  right  is  purely  ministerial,  and  that  he 
acts  ex  parte,  and  that  such  action  is  subject  to  judicial  inquiry  by 
the  courts.^  And  it  is  further  held  that,  upon  proper  proof  of  the 
application  of  water  sought  to  be  applied  to  a  beneficial  use,  the 
State  Engineer  is  required  to  issue  a  license  confirming  the  right  to 
such  use  of  water  for  the  specified  beneficial  purpose;  and  where 

2  "  In  Wyoming  charges  of  f avorit-  Eep.  25 ;  Pool  ▼.  Utah  County  etc. 
ism  were  made  against  the  engineer,  Co.,  36  Utah  508,  105  Pae.  Eep.  289. 

and  the  exercise  of  this  authority  has  See,  also.  Gay  v.  Hicks, Okla. 

given  him  a  great  deal  of  trouble."  j  1^4  Pac.  Eep.  1077. 

E.  P.  Teele,  in  The  State  Engineer         *.^ya,n  v.  Tutty,  13  Wyo.   122,  78 

and  His  Eelation  to  Irrigation,  1906,     ^^-  -^^P-  ^^^• 

BuUetin  No.  168,  U.  S.  Dept.  of  Agri-      .//f^r?'  ^t'-J^^*'  ''  ^'^'*'  ^^ 
'  ^  ^  Neb.  136,  100  N.  W.  Eep.  286. 

„  ■       _         _  _  .6  Waha  etc.  Co.  v.  Lewiston  etc.  Co., 

3  Farm  Inv.  Co.  v.  Carpenter,  9  jgg  j,^^  jjep.  137;  Trade  Dollar  etc. 
Wyo.  110,  61  Pac.  Eep.  258,  50  L.  Qo.  v.  Fraser,  148  Fed.  Eep.  587,  79 
R.  A.  747,  87  Am.  St.  Eep.  918;  Wha-  c.  C.  A.  37;  Lockwood  v.  Freeman, 
Ion  V.  North  Platte  etc.  Co.,  11  Wyo.  15  Idaho  395,  98  Pac.  Eep.  295;  Speer 
.313,  71  Pac.  Eep.  995;  Boise  City  etc.  v.  Stephenson,  16  Idaho  707,  102  Pac. 
Co.  V.  Stewart,  10  Idaho  38,  77  Pae.  Eep.  365. 
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the  engineer  refuses  to  do  this,  he  may  be  compelled  to  perform  the 
ministerial  duties  of  his  office  by  a  writ  of  mandate.'^  In  Utah  the 
law  passed  in  1903  provided  for  a  hearing  by  the  State  Engineer  on 
a  protested  application,  but  when  the  engineer  attempted  to  hold 
such  a  hearing  he  was  prohibited  by  an  order  of  the  District  Court, 
on  the  ground  that  that  provision  of  the  law  was  unconstitutional, 
for  the  reason  that  it  attempted  to  confer  judicial  power  on  the 
State  Engineer.  Since  that  time  the  law  has  been  repealed  in  this 
respect,  and  all  determination  of  rights  must  be  by  the  courts. 

§  1345.    Division  engineers  and  division  superintendents. — ^In 

the  most  of  the  States  adopting  the  laws  of  State  control  the  State  is 
divided  into  two  or  more  divisions,  and  in  these  States  the  officer 
next  in  rank  to  the  State  Engineer  is  the  division  engineer  or  the 
division  superintendent,  or  some  other  officer  in  charge  of  a  division. 
In  Nebraska  these  division  officers  are  styled  "under  secretaries,"  ^ 
and  in  South  Dakota  "water  commissioners, "  2  and  the  same  in 
North  Dakota.3  In  Colorado  the  law  first  provided  for  "division 
superintendents,"  but  this  was  changed  to  "irrigation  division  en- 
gineers," who  are  to  be  appointed  by  the  Governor  upon  a  com- 
petitive examination.*  These  officers  have  the  more  direct  control 
of  the  waters  of  their  respective  divisions,  and  as  a  general  thing 
they  are  hydraulic  engineers,  and  are  second  in  authority  and  assist- 
ants to  the  State  Engineer,^  and  the  power  conferred  upon  them 
is  a  part  of  the  police  power  of  the  State.^    The  law  presumes  that 

7  Idaho  etc.  Co.  v.  Stephenson,  16      sponsible  party."     Farmers'  Ind.  D. 
Idaho  418,  101  Pao.  Kep.  821.  Co.  v.  Maxwell,  4  Colo.  App.  447,  36 

1  See  Neb.  Comp.  Stat.,  1911,  Sees.      Pae.  Bep.  556. 

6419  et  seq.  « For    police    power    of    State   to 

2  S.  D.  Laws,  1907,  p.  384,  Sees.  39      enact  such  laws,  see  Sec.  1341. 

et  seq.  Por   duty   of   division   superintend- 

8  N.    D.    Eev.    Codes,    1905,    Sees,      ents,  see  McLean  v.  Parmers '   High 
7640-7644.  Line  Canal  and  Ees.  Co.,  44  Colo.  184, 

4  3  Colo.  Stat.  Ann.,  Morr.  Edition,  98  Pae.  Eep.  16,  in  which  it  is  said : 

1911,  Sees.  3335  et  seq.;  Eevised  Stat.  "It  is  the  duty  of  the  superintendent 

Colo.,  1908,  Sees.  3335  et  seq.  of  a  water  division  to  make  such  dis- 

s"By  the  Act  the  superintendent  tribution   by   direction   to   the   water 

is  made  a  subordinate  of,  and  assistant  commissioners     under    Ms    control. ' ' 

to,  the  State  Engineer.     His  acts  are  Citing  Lower  Latham  D.  Co.  v.  Lou- 

not    conclusive   unless    acquiesced   in.  den  I.  C.  Co.,  27  Colo.  267,  60  Pae. 

The  State  Engineer  ia  made  the    re-  Eep.  629,  83  Am.  St.  Eep.  80. 
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public  ofScials  discharge  their  duties  in  conformity  with  the  statutes, 
and  the  burden  of  showing  to  the  contrary  rests  with  him  who 
relies  thereon.  In  "Wyoming  the  power  of  the  division  superin- 
tendents is  extended  to  that  of  having  quasi- judicial  power  over  the 
rights  within  their  respective  jurisdictions,  and  the  four  division 
superintendents,  with  the  State  Engineer,  constitute  the  Board  of 
Control^  In  some  of  the  States  the  division  engineer  or  division 
superintendent  is  paid  by  the  Stat^y  salary  designated  by  the  Act. 
In  Wyoming  his  salary  is  fixed  at  $1200  per  annum.  In  most  of 
the  States,  however,  they  are  paid  by  the  State  at  a  per  diem  rate. 
In  some  of  the  States  his  salary  is  paid  by  the  counties  over  which 
he  has  jurisdiction.  This  is  true  in  Colorado,  and  it  is  held  that 
where  a  county  has  no  land  which  is  irrigated  within  a  certain 
irrigation  division,  it  is  not  liable  for  any  part  of  the  salary  of  the 
superintendent  of  that  division.^ 

§  1346.  Water  commissioners — ^Water  masters — Under  assist- 
ants— Supervisors. — For  the  more  complete  control  and  supervision 
of  a  State  the  water  divisions  mentioned  in  the  last  section  ^  are 
divided  into  water  districts.  Usually  these  districts  include  only 
some  branch  or  tributary  of  the  main  stream,  from  which  the  water 
is  taken  by  the  various  ditches  and  canals.  It  must  be  noted  here 
that  these  districts  have  no  connection  with  the  irrigation  districts 
provided  for  in  some  of  the  States  following  in  form  the  irrigation 
districts  of  California,  organized  under  the  "Wright  Law,"  and 
which  will  be  discussed  in  a  future  chapter.^    In  the  State  of  Wash- 

TComp.  Stat.  Wyo.,  1910,  Sees.  753  urer  for  relator's  salary  as  superin- 

et  seq.                       •  tendent  of  a.  water  division,  after  re- 

For  governing  boards,  and  their  du-  later 's  alleged  improper  removal  from 

ties  and  powers,  see  See.  1342;  Tarm  sueh  office  and  the  appointment  of  his 

luv.  Co.  V.  Carpenter,  9  Wyo.  110,  61  successor.     State  ex  rel.  Hamilton  v. 

Pac.  Eep.   258,  50  L.  E.  A.  747,  87  Grant,  14  Wyo.  41,  81  Pao.  Eep.  795. 

Am.  St.  Eep.  918.  i  See  See.  1345. 

8  Chew  V.  Board  of  County  Commrs.  2  See  Chap.  70,  Sees.  13'86-1432. 

of  Fermount  Co.,  18  Colo.  App.  162,  An  early  statute  of  California  (Cal. 

70  Pac.  Eep.  764;  Chapman  v.  Board  Stat.,  1854,  p.  76)  provided  for  oom- 

of  County  Commrs.  of  Phillips  Co.,  17  missioners  whose  duties  were  to  appor- 

Colo.  App.  236,   68  Pac.  Eep.   134.  tion  and  divide  the  water  among  the 

In  Wyoming,   mandamus  was  held  various   users.     These   provisions   are 

maintainable  to   compel  a   State  au-  now  obsolete,  although  not  having  been 

ditoi  to  issue  a  warrant  on  the  treas-  repealed. 
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ington  by  statute  each  county  is  made  an  irrigation  district.'  In 
"Wyoming  the  State  Board  of  Control  is  given  the  power  to  create 
' '  water  districts ' '  as  the  necessity  arises.'*  In  North  Dakota,^  South 
Dakota,®  Oklahoma,'^  and  Utah,8  the  statute  provides  that  the  water 
divisions  shall  be  subdivided  into  districts  by  the  State  Engineer, 
which  districts  shall  be  so  constituted  as  to  secure  the  best  protection 
to  the  water  users  and  the  most  economical  supervision  on  the  part 
of  the  State.  In  Colorado  these  districts  are  created  by  statute.® 
In  Nebraska  the  State  Board  of  Irrigation  may  create  these  water 
districts  when  necessary,  upon  a  petition  of  the  parties  interested,  ^o 
In  Idaho  the  same  board  creates  the  districts,  ^^  and  in  Nevada  the 
board  is  given  the  power  to  divide  the  State  into  "water  subdi- 
visions." 12 

Over  each  of  these  water  districts  the  laws  provide  for  the  appoint- 
ment, sometimes  by  the  Governor,  but  usually  by  the  State  Engineer, 
of  an  officer  under  whose  direct  supervision  the  water  is  distributed 
to  the  various  users  within  his  jurisdiction.  These  officers  are  termed 
"water  commissioners,"  "water  masters,"  "under  assistants,"  or 
"supervisors."  In  authority  these  division  officers  are  subject  to 
the  direction  of  the  division  engineer,  who,  in  turn,  is  under  the 
State  Engineer.  His  duties  consist  of  the  apportionment  of  the 
water  in  the  natural  stream  or  streams  in  his  district  among  the 
several  ditches,  in  accordance  with  their  priorities.  He  must  see 
that  the  water  is  not  used  by  those  not  entitled  thereto  where  the 
rights  of  those  lawfully  entitled  thereto  are  injured.  He  must  also 
see  that  the  water  is  not  wastefully  used  by  those  entitled  to  rights. 
In  many  of  the  States  these  officers  are  vested  with  the  power  of  dep- 
uty sheriffs  or  constables,  and  may  make  arrests  for  the  unlawful  in- 

See  Lux  v.  Haggin,  69  Cal.  255,  4  sComp.  Laws,  1907,  See.  1286. 

Pae.   Eep.    919,    10    Pao.   Eep.   674;  9  3  Colo.  Stat.  Ann.,  Morr.  Edition, 

Strong  v.  Baldwin,  154  Cal.  150,  97  1911,  Sees.  3353-3426;   Revised  Stat. 

Pae.  Eep.  178,  129  Am.  St.  Eep.  141;  Colo.,  1908,  Sees.  3353-3426. 

Charnock  v.  Eose,  70  Cal.  189,  11  Pae.  lo  Comp.  Stat.,  1911,  Sees.  6441  et 

Eep.  625.  seq. 

8  Eem.  &  Bal.  Ann.  Codes,  See.  6350.  ii  Eev.  Codes,  1908,  Sees.  3274,  3275, 

^  4  Comp.  Stat.  Wyo.,  1910,  Sees.  799  3284;  Laws,  1903,  p.  240,  Sec.  23. 

et  seq.  12  Laws    Nev.,    1907,    p.   30,  Sees. 

5  Eev.  Code,  1905,  See.  7645.  22,  23;  Eev.  Laws,  1912,  Sees.  4693, 

6  Laws,  1907,  p.  385,  See.  43.  4694, 
TComp.    Laws    Okla.,    1909,   Sees. 

3960-3964. 
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terf erence  with  the  water.  Their  duties  are,  in  fact,  in  the  nature 
of  water  police,  whose  duties  are  to  protect  the  rights  of  the  lawful 
appropriators,  and  to  arrest  those  who  unlawfully  infringe  upon 
their  rights.  They  are  usually  equipped  with  sufQcient  knowledge 
to  make  immediate  measurements  of  the  water  under  the  rules  fur- 
nished by  the  State  iSngineer,  and  can  thus  ascertain  whether  each 
party  is  getting  the  water  to  which  he  is  entitled.  They  are  usually 
paid  by  the  counties  in  which  their  respective  districts  are  situated 
such  a  sum  per  diem  as  is  fixed  hf  the  statute.^*  Being  on  a  per 
diem  compensation  in  most  of  the  States,  it  is  provided  that  these 
officers  shall  not  begin  their  work  until  they  have  been  called  upon 
by  two  or  more  owners  or  managers  of  ditches,  by  application  in 
writing,  and  they  shall  not  continue  to  perform  services  after  the 
necessity  therefor  shall  cease.  In  Idaho  in  a  recent  case  this  pro- 
vision of  the  statute  was  held  to  be  mandatory,  and  that  the  water 
master  had  no  authority  to  begin  his  work  until  he  had  been  so 
called  upon,  and  until  so  called  upon  he  could  not  draw  pay  for  his 
services.^* 


13  For  the  general  powers  and  au- 
thority of  such  oflSeers,  see  Boulder  v. 
Hoover,  48  Colo.  343,  110  Pae.  Eep. 

75;  Hamp  v.  State,  Wyo.  , 

118  Pac.  Eep.  653;  Stetham  v.  Skin- 
ner, 11  Idaho  374,  82  Pae.  Eep.  451; 
Eobertson  v.  People  ex  rel.  Souls,  40 
Colo.  119,  90  Pae.  Eep.  79;  Cache 
La  Poudre  etc.  Co.  v.  Hawley,  43  Cal. 
32,  95  Pae.  Eep.  317. 

See  Board  of  County  Commrs.  ▼. 
Locke,  2  Colo.  App.  508,  31  Pae.  Eep. 
351,  holding  that  it  devolved  upon 
each  county  within  a  district  to  pay 
an  equal  part  of  the  commissioner's 
compensation. 

See,  also.  Board  of  County  Commrs. 
V.  Gould,  6  Colo.  App.  44,  39  Pac.  Eep. 
895,  holding  that  where  a  water  com- 
missioner appointed  by  the  Governor 
under  the  law,  qualified  as  required 
by  statute,  and  began  the  perform- 
ance of  his  duties,  the  presumption  of 
a.  compliance  with  all  the  conditions 
authorizing   the   appointment   ia   con- 


clusive, as  against  collateral  attack, 
and  the  judgment  to  recover  for  serv- 
ices is  affirmed. 

14  Until  called  upon,  "the  water 
master  has  no  authority  whatever  to 
begin  work  as  such  water  master. 
Said  water  master,  having  no  author- 
ity whatever  to  begin  such  work  as 
such  water  master,  could  not  draw 
pay  as  water  master."  Walker  v. 
Elmore  County,  16  Idaho  696,  102 
Pac.  Eep.  389. 

See,  also.  Board  of  Commrs.  t. 
Hider,  47  Colo.  443,  107  Pae.  Eep. 
1068,  as  to  the  rule  in  Colorado ;  Chap- 
man V.  Board  of  Commrs.  of  Phillips 
County,  17  Colo.  App.  236,  68  Pac. 
Eep.  134;  Fravert  v.  Board  of 
Commrs.  of  Mesa  County,  39  Colo. 
71,  88  Pae.  Eep.  873;  Chew  v.  Board 
of  Commrs.  of  Fremont  County,  li 
Colo.  App.  162,  70  Pac.  Eep.  764; 
Board  of  Commrs.  of  Clear  Creek 
County  v.  McLean,  50  Colo.  602,  115 
Pac.  Eep.  525. 
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§  1347.  The  detenmnation  of  existing  rights. — One  of  the  feat- 
ures of  the  laws  of  State  control,  or  State  administrative  laws,  is 
the  method  provided  for  the  statutory  adjudication,  or  determina- 
tion, in  the  first  instance,  of  existing  water  rights.  And  in  this 
respect  there  are  two  systems  provided  for  this  purpose  in  the  re- 
spective States  which  have  adopted  these  laws.  These  are :  First, 
that  method  adopted  by  the  statutes  of  Colorado,  and  the  States 
largely  following  those  statutes,  provided  for  such  adjudication  in 
the  first  instance  by  actions  brought  in  the  courts  having  proper 
jurisdiction,  either  upon  the  instigation  of  private  parties  or  by 
some  public  ofScer  authorized  by  statute ;  aiid,  second,  that  method 
adopted  by  the  statutes  of  Wyoming,  and  the  States  largely  follow- 
ing those  statutes,  providing  for  proceedings  brought  in  the  first 
instance  before  some  public  official — ^usually  the  State  Engineer — 
or  before  some  governing  board  or  board  of  control,  upon  their  own 
motion,  with  right  of  appeal  from  the  decision  of  such  officer  or 
board  to  the  courts.  ^  These  statutory  actions  or  proceedings  stand 
in  a  class  by  themselves,  or  are  sui  generis,  and  do  not  always  follow 
the  rules  of  equity  procedure,  but  are  entirely  governed  by  the  re- 
spective statutes  of  the  States  adopting  the  same.  These  actions  and 
proceedings  wiU  be  discussed  in  full  when  we  come  to  the  chapters 
upon  the  subject  of  the  adjudication  of  existing  rights. 

§  1348.  The  distribution  of  the  water  according  to  the  determi- 
nation of  rights. — The  States  adopting  the  laws  of  State  control 
and  providing  for  the  determination  of  the  rights  of  the  respective 
parties  either  by  the  State  Engineer  or  governing  board,  or  by  the 
courts,  also  provide  that  the  water  shall  be  divided  by  the  officers 
in  charge  of  the  distribution  of  the  same,  in  accordance  with  the 
decision  of  the  administrative  officers,  or  in  accordance  with  the 
decrees  of  the  Court.  As  we  have  seen  in  a  previous  section,^  the 
general  supervision  of  the  distribution  comes  under  the  duties  of 
the  State  Engineer,  and  under  him  come  the  division  engineers,  who 
have  the  more  direct  supervision  of  the  distribution  of  the  waters  in 

1  For  the  statutory  adjudication  of  For    the     adjudication    of     water 

water    rights    by    courts,  see  Chaps,  rights  by  actions  in  equity,  see  Chap. 

78,  79.  78. 

For    the    determination    of    water  1  See  See.  1347. 
rights  by  boards,  see  Chap.  80. 
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their  respective  divisions.  But  the  officers  who  make  the  distribu- 
tion are  the  water  commissioners,  water  masters,  under  assistants, 
or  supervisors,  as  they  are  at  times  termed  under  the  respective 
laws.2  The  statutes  of  all  of  these  States  prescribe  that  the  water 
shall  be  so  distributed  and  used  without  waste.  Therefore,  large 
discretionary  powers  are  vested  in  the  officers  in  charge  as  to  when 
to  turn  on  the  water  and  shut  it  off  from  any  user.  The  interfer- 
ence Tvith  the  gates  by  any  party  is  made  a  misdemeanor,  and  the 
officer  in  charge  is  given  the  powfcr  to  make  arrests  for  any  such 
violation  of  the  law. 

§  1349.  Proceedings  to  appropriate — Effect  of  application  for 
permit — Notice — ^Relation. — The  effect  of  the  application  to  appro- 
priate water  filed  with  the  State  Engineer,  or  another  official,  pre- 
scribed by  the  statute  does  not  alone  constitute  an  appropriation  any 
more  than  a  notice  of  appropriation,  under  the  old  rule,  constitutes 
one.^  The  ultimate  end  for  which  the  appropriation  is  made  must 
be  attained,  and  the  appropriation,  under  the  laws  of  State  control, 
as  well  as  under  the  older  laws  of  appropriation,  can  be  finally  con- 
summated only  by  the  application  of  the  water  to  some  beneficial 
use  or  purpose.  It  therefore  follows  that  the  effect  of  an  applica- 
tion so  filed  is  deemed  in  law  as  a  mere  notice  of  appropriation. 
This  must  be  so  or  the  very  object  of  these  laws  of  State  control  for 
the  regulation  and  use  of  the  waters  of  a  State  would  be  defeated, 
and  one,  by  the  mere  filing  of  his  application,  could  create  a  mo- 
nopoly of  the  waters  of  certain  streams,  and  hold  them  for  future 
speculation.2  Therefore,  if  the  proposed  appropriator  is  not  able 
to  complete  and  finally  establish  his  appropriation  by  applying  the 
water  to  and  using  it  for  the  beneficial  purpose  for  which  it  was 
proposed  to  be  appropriated,  either  by  himself  or  through  the 
agency  of  some  user,  his  appropriation  fails.  "He  may  not  file  his 
application,  construct  his  works,  and  then  hold  the  water  and  wait 
for  something  to  happen."  3 

2  See  See.   1346.  For  the  final  consummation  of  an 

1  For  the  notice  of  appropriation,  appropriation,  see  Sees.  725-728. 
and  effect,  see  Sees.  711-716;  Coray  v.  Por  the  acts  necessary  under  laws 

Holbrook,  Utah  ,  121  Pac.  of  State  control,  see  Sees.  1350-1356. 

Eep.  572.  3  Sowards  v.  Meagher,  34  Utah  212, 

2  Por  the  appropriation  of  water  108  Pac.  Rep.  1112,  in  which  the 
for  speculation,  see  Sec.  705.  Court  also  said:     "But  we  think  the 
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In  most  of  the  States  it  is  required  that  duplicate  maps  must  ac- 
company the  application  as  a  part  thereof.  These  maps  must  be 
drawn  to  a  scale,  and  must  show,  as  far  as  possible,  all  the  details 
of  the  project.*  In  some  of  the  States,  however,  these  maps  need 
not  be  filed  until  after  the  approval  of  the  application.^ 

It  is  also  provided  in  Colorado  that  the  State  Engineer  shall  ap- 
prove the  designs  and  plans  for  the  construction  and  repair  of  all 
dams  or  reservoir  embankments  which  are  built  within  the  State 
which  equal  or  extend  ten  feet  in  vertical  height.^ 

§  1350.  Proceedings  to  appropriate — Application  for  permit. — 
Having  generally  discussed  the  laws  of  State  control  in  preceding 
sections  of  this  chapter,  ^  and  for  that  purpose  the  subdivisions  of 
the  States  into  divisions  and  water  districts,  and  the  officers  over 
each  and  their  duties  and  powers,^  we  will  now  take  up  the  ques- 
tion of  the  proceedings  necessary  to  make  a  valid  appropriation 
under  these  laws. 


filing  of  the  written  application  with 
{ie  State  Engineer,  as  required  by 
the  statute,  is  but  declaring,  or  giving 
sotice  of,  an  intention  to  appropriate 
unappropriated  water.  The  final  step, 
and  the  most  essential  element  to  con- 
stitute a  completed  valid  appropria- 
tion of  water,  is  the  application  of  it 
to  a  beneficial  purpose.  Whatever  else 
is  required  to  be  done,  until  the  actual 
application  of  the  water  is  made  for 
a  beneficial  purpose,  no  valid  appro- 
priation has  been  effected.  This  was 
so  before  the  statute,  and  it  is  still 
so  under  the  statute.  The  filing  of  the 
application  with  the  State  Engineer, 
as  required  hj  the  statute,  does  not 
establish  an  appropriation  of  water. 
It  but  takes  the  place  of,  and  is  the 
preliminary  notice  of  intention  to  ap- 
propriate. ' ' 

See,  also,  Speer  v.  Stephenson,  16 
Idaho  707,  102  Pao.  Eep.  365,  where 
it  is  held  that  the  same  rule  holds 
good,  even  after  a  permit  has  been 
issued  to  appropriate  water. 

154 — ^Kin.  on  Irr. 


See,  also,  Jarvis  v.  State  Bank,  22 
Colo.  309,  45  Pac.  Eep.  505,  55  Am. 
St.  Eep.  129;  Toyano  etc.  Co.  v. 
Hutchins,  21  Tex.  Civ.  App.  274,  52 
S.  W.  Eep.  101;  Idaho  etc.  Co.  v. 
Stephenson,  16  Idaho  418,  101  Pac. 
Eep.  821;  tlnited  States  v.  Eickey, 
164  Fed.  Eep.  496;  Easmussen  v. 
Blust,  83  Neb.  678,  120  N.  W.  Eep. 
184;  Pool  V.  Utah  etc.  Co.,  36  Utah 
508,  105  Pac.  Eep.  289. 

4  3  Colo.  Stat.  Ann.,  Morr.  Ed.,  1911, 
Sees.  3181-3187;  Eevised  Stat.  Colo., 
1908,  Sees.  3181-3187. 

B  Por  Nebraska,  see  Comp.  Stat., 
1911,  Sees.  6437,  6470;  Eev.  Laws 
Nev.,  1912,  Sec.  4695;  Nev.  Stat., 
1907,  p.  30,  See.  28;  Utah  Comp. 
Laws,  1907,  See.  1288x15,  as  amended 
by  Laws,  1909,  p.  84. 

6  3  Colo.  Stat.  Ann.,  Morr.  Ed.,  1911, 
See.  3323;  Eevised  Stat.  Colo.,  1908, 
Sec.  3323. 

iSee  Sees.  1338-1349. 

2  See  Sees.  1342-1346. 


2450  THE  LAWS   or  STATE   CONTEOIX 

The  first  step  necessary  for  one  desiring  to  appropriate  water 
under  this  method  is  for  the  party  to  file  with  the  proper  officer, 
which  is  usually  the  State  Engineer,  but  in  some  States  with  the 
governing  board,  an  application  for  a  permit  to  appropriate  water. 
This  rule,  however,  is  subject  to  one  exception.  In  the  State  of 
Colorado,  where,  within  sixty  days  after  the  commencement  of  the 
work,  the  appropriator  must  file  with  the  State  Engineer  two  dupli- 
cate maps,  in  a  form  satisfactory  |o  him,  showing  the  essential  facts.^ 
The  forms  for  these  applications  are  furnished  by  the  State  Engi- 
neer, and  can  be  had  from  him  upon  request.* 

The  essential  facts  necessary  to  be  shown  in  the  application  are: 
The  name  and  address  of  the  person,  corporation,  or  association 
making  the  application;  the  nature  of  the  proposed  use  for  which 
the  appropriation  is  intended;  the  quantity  of  water  computed  in 
the  standard  of  measurement  adopted  by  the  State ;  the  time  during 
which  it  is  to  be  used  each,  year ;  the  name  of  the  stream  or  other 
source  of  supply  from  which  the  water  is  to  be  diverted;  the  place 
on  the  stream  or  other  source  of  supply  where  the  water  is  to  be 
diverted ;  the  dimensions,  grade,  shape,  and  nature  of  the  proposed 
diverting  channel ;  and  such  other  facts  as  will  fuUy  define  the  full 
purpose  of  the  proposed  appropriation.  If  the  proposed  use  is 
for  irrigation,  the  application  must  show,  in  addition  to  the  above 
required  facts,  the  legal  subdivisions  of  the  land  proposed  to  be  irri- 
gated, with  the  total  area  thereof,  and  the  character  of  the  soil.  If 
the  proposed  use  is  for  the  development  of  power,  the  application 
must  show,  in  addition  to  the  above  required  facts,  the  number,  size, 
and  kind  of  waterwheels  to  be  employed ;  the  head  under  which  each 
wheel  is  to  be  operated;  the  extent  of  the  power  to  be  produced,  and 
the  purposes  for  which  and  the  places  where  it  is  to  be  used ;  also,  the 
point  where  the  water  is  to  be  returned  to  the  natural  stream  or 
source.  If  the  proposed  use  is  for  mining,  the  application  shall 
show,  in  addition  to  the  above  required  facts,  the  name  of  the  mine 
and  the  mining  district  in  which  it  is  situated,  the  county  wherein 

8  3    Colo.    Stat.    Ann.,  Morr.   Ed.,  gineeTS  of  the  respective  States,  and 

1911,     Sees.    3181-3187;    Eev.    Stat.,  that    they    are    subject    to    constant 

1908,  Sees.  3181;3187.  changes  as  the  law  and  procedure  is 

4  Note. — Owing   to    the    fact    that  being  developed,  this  work  will  not  be 

these  forms  for  applications,  and  oth-  encumbered  with  anjr  forms, 
ers,  are  all  furnished  Taj  the  State  En- 
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the  mine  is  situated,  the  nature  of  the  material  mined,  the  particular 
use  to  which  the  water  is  to  be  put,  and  the  place  where  the  water  is 
to  be  returned  to  the  natural  stream  or  other  source  of  supply.  The 
place  of  the  diversion  and  the  place  of  the  return  of  the  water  must 
be  designated  with  reference  to  the  United  States  land  corners  or 
mineral  monuments  when  either  the  point  of  diversion  or  the  point 
of  return  is  situated  within  a  certain  distance  fixed  by  the  statute 
of  the  nearest  United  States  land  corner  or  mineral  monument. 
Such  in  detail  are  the  essential  facts  which  are  generally  required  to 
be  set  up  in  the  application  for  a  permit  by  the  most  of  the  States. 
Some  of  the  requirements  named  may  not  be  necessary  in  certain 
States  while  others  must  be  stated.  This  can  be  readily  ascertained 
by  consulting  the  last  statutes  upon  the  subject.^ 

If  the  appMeations  are  defective  in  any  way,  permission  is  usually 
allowed  to  amend  them.^  Upon  the  applicant  finally  completing  his 
appropriation,  his  rights  under  the  doctrine  of  relation ''  relate  back 
to  the  date  of  his  filing  of  the  original  application.^ 

In  Colorado  an  Act  was  passed  by  the  legislature  providing, 
among  other  things,  for  the  filing  of  such  applications.  The  law 
was  declared  void  upon  the  constitutional  ground  that  it  contained 
more  than  one  subject,  which  was  not  clearly  expressed  in  the  title. 
It  was  therefore  held  that  all  applications  filed  in  pursuance  to  the 
Act  were  void.^ 

The  nature  of  an  application  to  the  State  Engineer  for  permis- 
sion to  appropriate  public  water,  as  held  by  the  Supreme  Court  of 
Utah,i°  is  merely  notice  of  intent  to  appropriate,  and  does  not  es- 
tablish an  appropriation. 

In  all  of  the  acts  providing  for  the  appropriation  of  water  under 
the  so-caUed  laws  of  State  control  are  to  be  found  schedules  of  fees 
which  are  payable  to  the  officers  or  to  the  State  for  services  rendered 
or  for  the  rights  granted. 

'     5  For    the    laws     of     the    various  26  Colo.  370,  58  Pae.  Rep.  600,  77  Am. 

States,  see  Part  XIV.  St,  Eep.  261;  Great  Plains  etc.  Co.  v. 

6  See  Pool  V.  Utah  etc.  Co.,  36  Utah  Lamar  C.  Co.,  31  Colo.  96,  71  Pao. 
508,  105  Pae.  Eep.  289.  Eep.  1119;  Mohl  v.  Lamar  C.  Co.,  128 

7  For  the  doctrine  of  relation,  see  Fed.  Eep.  776;  Blake  v.  Boye,  38  Colo. 
Sees.  742-755.  55,  88  Pae.  Eep.  470,  8  L.  E.  A.,  N. 

sWhalon  ▼.  North  Platte  etc.  Co.,      S.,  418. 
11  Wyo.  313,  71  Pae.  Eep.  995.  lo  Sowards    v.    Meagher,    34    Utah 

» Lamar  C.  Co.  v.  Amity  etc.  Co.,      212,  108  Pae.  Eep.  1112. 
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§  1351.  Proceedings  to  appropriate — Action  to  be  taken  upon 
application — State  Engineer  must  approve  or  reject. — Upon  the 
receipt  of  an  application  by  the  State  Engineer  it  is  his  duty  to 
make  an  endorsement  of  its  receipt,  and  to  make  a  record  of  the 
same  in  a  book  kept  in  his  office  for  that  purpose.  Many  of  the 
applications  are  imperfect  in  not  setting  forth  aH  of  the  required 
facts.  If  this  is  so,  it  must  be  returned  to  the  applicant  for  correc- 
tion, and  time  is  given  for  the  refii^ng  of  the  same.  When  the  cor- 
rections are  made  it  is  refiled,  and  it  takes  priority  as  of  the  date 
of  its  original  filing.  If  not  corrected  as  required,  no  further  pro- 
ceedings shall  be  had  on  such  application. 

Some  notice  must  be  given  to  the  public  that  the  application  is 
pending.  The  laws  usually  provide  that  when  a  valid  application  is 
filed  with  the  State  Engineer  he  shall  at  once,  at  the  expense  of  the 
applicant,  publish,  in  some  newspaper  having  a  general  circulation 
within  the  boundaries  of  the  water  system  from  which  the  appro- 
priation is  to  be  made,  a  notice  setting  forth  the  essential  facts  of 
the  application.  1 

It  then  devolves  upon  the  State  Engineer  to  examine  the  facts  in 
the  case  and  to  pass  upon  the  application.  In  the  most  of  the  States 
the  power  is  granted  to  approve  or  to  reject  an  application  after  he 
has  made  such  an  examination.  Where  the  State  Engineer  finds 
that  there  is  no  unappropriated  water  in  the  proposed  source  of  sup- 
ply, or  where  the  proposed  use  will  conflict  with  the  prior  applica- 
tions or  with  existing  rights,  it  is  made  the  duty  of  the  engineer. to 
reject  such  application.  In  some  of  the  States  it  is  also  provided 
that  the  engineer  may  reject  the  application,  when  "its  granting 
would  be  contrary  to  public  policy,"  as  is  the  case  in  Wyoming,  or 
"if  it  is  deemed  detrimental  to  the  public  welfare,"  as  is  the  case 
in  Nebraska.  In  some  of  the  States  it  is  also  required,  as  a  condition 
of  the  approval  of  the  application,  that  the  applicant  or  his  backers 
have  the  financial  ability  to  carry  out  the  proposed  work,  and 
that  the  application  was  made  in  good  faith. 

The  feasibility  of  the  project  is  also  made  a  subject  of  investiga- 
tion as  to  whether  or  not  the  permit  should  be  granted.^ 

1  See  statutes  of  the  respective  2  See  for  the  statutes  of  the  yarious 
States,  Part  XTV.  States  upon  the  subject,  Part  XIV. 
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In  a  New  Mexico  case,  decided  in  1910,3  jt  was  held  that  where 
the  Territorial  Engineer  was  given  the  authority  to  deny  an  appli- 
cation if  in  his  opinion  the  approval  will  be  contrary  to  public  inter- 
ests, it  does  not  give  him  the  authority  to  reject  a  prior  application 
for  a  project  financed  by  outside  capital  and  grant  a  permit  to  a 
subsequent  application  financed  by  local  capital.  The  Court  said: 
"We  do  not  say  this  circumstance  should  have -no  weight  in  deter- 
mining the  question  of  public  interest,  but  whether  it  should  not  out- 
weigh the  other  considerations  to  which  we  have  referred." 

In  another  case  it  was  said :  ' '  The  question  of  feasibility  is  one 
of  prime  importance,  of  which  there  should  be  absolutely  no 
doubt."* 

In  a  recent  Oregon  statute,  the  State  Engineer  is  given  the  power 
to  reject  aU  applications  for  water  within  the  State  for  use  outside 
of  the  State  if  the  other  State  refuses  diversions  for  use  in  Oregon.^ 

In  some  States,  however,  the  State  Engineer  is  required  to  ap- 
prove all  applications  which  are  in  proper  form,  thus  relieving  him 
of  all  responsibility  of  determining  the  rights  of  the  adverse  parties 
and  leaving  that  to  an  adjudication  by  the  courts.  In  some  of  the 
States  provisions  are  made  for  the  protesting  of  applications  by 
interested  parties,  and  the  engineer  is  given  judicial  powers  to  take 
testimony  and  decide  the  controversy  according  to  the  evidence.^ 
In  some  States  an  application  may  be  contested  upon  the  ground 
that  it  is  not  in  the  public  interest,  and  that  the  contestant  has  a 
plan  for  the  same  project  which  is  of  larger  scope  or  which  is  more 
in  the  nature  of  public  interest.'^ 

§  1352.     Proceedings  to  appropriate — Permit  and  effect  of. — 

After  an  application  has  been  once  approved  by  the  State  Engineer, 
he  must  make  a  record  of  the  same  in  his  office,  and  issue  to  the 
applicant  what  is  called  a  "permit"  to  make  the  appropriation  ap- 

3  Toimg  &  Norton  v.  Hinderlider,  15  6  For  the  duties  and  powers  of  State 

N.  M.  666,  110  Pae.  Eep.  1045.  Engineers,  see  Sec.  1344. 

i  Turley    v.    Furman,    N.    M.  For  the  adjudication  of  water  rights 

,  114  Pac.  Eep.  278.  by  State  Engineer,  see  Chap.  80;  see, 

See,  also,  Cookinham  v.  Lewis,  58  also,  Nevada,  Chap.  93. 

Ore.  584,  114  Pac.  Eep.  88.  7  Cookinham  v.  Lewis,  58  Ore.  584, 

5  See  Oregon  Stat.,  1911,  Chap.  224,  114  Pac.  Eep.  88 ;  Young  &  Norton  v. 

p.  204.  Hinderlider,  15  N.  M.  666,  110  Pac. 

Eep.  1045, 
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plied  for.  This  permit  usually  consists  of  simply  the  endorsement  of 
approval  upon  the  duplicate  application,  which  is  returned  to  the 
applicant.  The  effect  of  such  a  permit  is  simply  that  of  a  license  or 
permission  upon  the  part  of  the  State  that  the  applicant  may  pro- 
ceed with  the  construction  of  his  works,  the  diversion  of  the  water, 
and  the  final  consummation  of  the  appropriation.  It  is  in  no  sense 
an  appropriation  or  evidence  of  an  appropriation,  but  it  is  simply 
the  consent  of  the  State  given  in  th^  manner  provided  by  the  statute 
for  the  appropriator  to  proceed  with  the  construction  of  his  works 
and  the  other  acts  necessary  under  the  law  to  perfect  his  right.  The 
right  given  by  such  a  permit  may  ripen  into  a  completed  appropri- 
ation, or  it  may  be  defeated  by  the  failure  of  the  holder  thereof  to 
comply  with  the  requirements  of  the  statute.* 

Until  the  permit  is  granted  the  applicant  can  do  nothing  toward 
the  further  compliance  with  the  laws.  Therefore,  an  applicant  for 
the  appropriation  of  water  for  irrigation  can  not  prosecute  the  work 
and  condemn  a  right  of  way  for  his  ditches  and  canals  until  he  has 
a  pernut  either  from  the  State  Engineer  or  the  governing  board,  as 
the  case  may  be.^ 

These  permits  are  property,  and  may  be  sold  and  assigned  by  the 
original  applicant  to  another  party,  who  must  proceed  with  the  con- 
struction of  the  works  and  the  other  conditions  required  by  the  law 
to  the  final  consummation  of  the  appropriation;  otherwise  all  rights 
thereunder  will  be  forfeited.^ 

§  1353.  Proceedings  to  appropriate — Constniction  of  works.-^ 
One  of  the  most  essential  conditions  required  of  the  applicant,  or 
the  owner  of  a  permit  to  appropriate  water,  under  the  laws  of  State 

1  Under  the  provisions  of  the  Act  of  See,  also,  Idaho  etc.  Co.  v.  Stephen- 
March  11,  1903  (Laws,  1903,  p.  223),  son,  16  Idaho  418,  101  Pac.  Eep.  821; 
the  permit  when  granted  as  therein  Ada  County  Fanners' Irr.  Co.  v.  Farm- 
provided  for,  gives  the  applicant  an  e™'  Canal  Co.,  5  Idaho  793,  51  Pac. 

inchoate  right,  wMch  will  ripen  into      ^«P-   ^^^'  *0  ^-  ^-  ■*■•   ^^S;   ^°°^  '■ 

,      1        J  1  i.  ■  i-  Utah  etc.  Co.,  36  Utah  508.  105  Pac. 

a,    legal   and   complete   appropriation  '         <j"»"  ""q, 

only  upon  the  completion  of  the  works,  rV,    ,,'    „    ,      .       „  ,    .    , 

,    ,  ,.      .        ,.  X,  ,      .  2  Castle  Eock   etc.   Co.   v.   Junsch, 

and  the  application  of  the  water  to  a      g^  ^^^_  g^^^  93  j^   ^  ^^^   ^^^ 

beneficial  use.     Speer  v.  Stephenson,  g^^^  ^j^^^   Easmussen  v.   Blust,   83 

16  Idaho  707,  102  Pae.  Eep.  365;  So-  ^eb.  678,  120  N.  W.  Eep.  184. 

wards  v.  Meagher,  34  Utah  212,  108  3  Whalon  v.  North  Platte  etc.  Co., 

Pac  Eep.  Ilia.  11  Wyo.  313,  71  Pac.  Eep.  995. 
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control,  is  that  the  construction  of  the  works  necessary  to  perfect 
the  appropriation,  as  specified  in  the  application,  within  a  certain 
time  fixed  by  the  statute  after  the  permit  is  granted,  must  be  com- 
menced. The  only  exception  to  this  rule  is  in  Colorado,  where  the 
proceedings  are  reversed,  and  the  work  must  be  commenced  first  and 
the  maps  or  application  must  be  filed  with  the  State  Engineer  within 
sixty  days  thereafter.  ^  The  time  after  the  approval  of  the  appli- 
cation or  the  issuance  of  the  permit  within  which  the  work  must  be 
commenced  in  the  most  of  the  States  is  six  months,  and  a  common 
provision  found  in  most  of  the  statutes  is  that  the  work  of  construc- 
tion must  be  prosecuted  with  diligence  and  that  at  least  one-fifth  of 
the  work  must  be  completed  within  one-half  of  the  time  allowed  by 
the  statute  for  the  full  completion  of  the  same.  In  Nevada  the  time 
for  beginning  the  work  is  left  to  the  discretion  of  the  State  Bngi- 
neer.2  In  "Wyoming  the  construction  of  the  works  must  commence 
within  a  time  fixed  by  the  State  Engineer,  not  to  exceed  six  months 
from  the  approval  of  the  application.^  In  Idaho  works  having  a 
capacity  of  less  than  25  cubic  feet  per  second  must  be  begun  within 
sixty  days  from  the  approval  of  the  application,  and  the  holder  of  a 
permit  for  more  than  25  cubic  feet  per  second  must,  within  sixty 
days  of  the  issuance  of  the  permit,  file  a  bond,  the  amount  of  which 
is  fixed  by  the  State  Engineer,  not  to  exceed  $10,000,  and  con- 
ditioned upon  faithfully  carrying  to  completion  within  the  maxi- 
mum time  fixed  by  the  statute  the  works  specified  in  the  permit.* 

The  statutes  provide  that  if  the  work  is  not  commenced  within  the 
time  specified,  and  that  if  one-fifth  of  the  work  is  not  completed 
within  one-haK  of  .the  time  allowed,  all  rights  under  the  permit 
shaU  be  forfeited.  Citations  are  usually  issued  to  the  applicant,  and 
proceedings  had  thereon  to  show  cause  why  the  rights  under  the  per- 
mit should  not  be  declared  forfeited. 

The  statutes  also  provide  the  period  within  which  the  construction 
of  the  works  must  be  fully  completed.  The  usual  period  is  five 
years  from  the  date  of  the  approval  of  the  application  or  the  issu- 
ance of  the  permit.  A  number  of  the  statutes,  however,  give  the 
State  Engineer  the  power  to  fix  a  shorter  time  than  the  maximum 

1  Colo.  Stat.  Ann.,  1911,  Morr.  Ed.,  SComp.  Stat.  W70.  1910,  See.  732. 
Sees.  3181-3187;  Eev.  Stat.,  1908,  4  Stat.,  1903,  p.  223,  Sees.  2,  3,  as 
Sees.  3181-3187.  amended,   1905,  p.  357. 

2  Laws,  1907,  p.  30,  Sec.  26. 
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limit  fixed  by  the  statute.  Where  this  is  the  case  the  statute  also 
provides  that,  upon  good  cause  shown,  the  State  Engineer  may 
extend  the  time  originally  fixed  by  him  for  the  completion  of  the 
works  to  a  longer  period,  but  he  must  keep  within  the  maximum 
limit  as  fixed  by  the  statute. 

The  statutes  also  provide  a  maximum  limit  within  which  the  works 
must  be  fully  completed.  This  period  is  usually  five  years,  although 
it  is  usually  prescribed  that  the  State  Engineer  may  fix  a  shorter 
time.s  "Where  this  is  the  case  it  is  held  that  where  he  has  fixed  a 
time  for  completing  the  works  required  to  perfect  the  appropriation, 
and  the  work  is  commenced  within  the  statutory  time  and  prose- 
cuted in  good  faith  and  with  due  diligence,  the  State  Engineer  may 
extend  the  time  if  not  beyond  the  final  limit  fixed  by  the  statute, 
although  the  application  therefor  was  made  after  the  time  first  fixed 
by  him  had  expired.  ^ 

These  laws  also  provide  that  proof  of  the  completion  of  the  works 
must  also  be  made  in  the  manner  and  within  the  time  when  it  is 
prescribed  therein.  And  here  the  State  Engineer  is  given  large 
discretion  in  the  manner  in  which  the  proof  shall  be  submitted. 
But  in  some  of  the  States  a  detailed  method  is  prescribed  by  the 
statute,  and  where  this  is  the  case  the  statutory  rules  must  be  fol- 
lowed.'^ 

§  1354.    Forfeiture  of  right  and  cancellation  of  permit. — The 

statutes  of  all  the  States  adopting  the  laws  of  State  control  proAdde 
that  in  case  the  applicant  does  not  comply  with  the  conditions  of  his 
application  or  permit  that  the  State  Engineer  or  board  may  declare 
a  forfeiture  of  his  rights  and  cancel  the  permit  issued  to  him.  As 
was  said  in  a  late  Idaho  ease:  ^  "Under  the  statute  the  permit  is 
granted  upon  application  setting  forth  certain  facts.  It  may  be 
canceled  upon  petition  setting  forth  certain  facts  with  proof  by 
affidavit,  and  aided  by  the  examination  of  the  State  Engineer.  The 
power  and  duties  of  the  engineer  with  reference  to  hearing  the  con- 

5  For  the  laws  of  the  various  States  State  Engineer  may  arbitrarily  extend 
in  this  respect,  see  Part  XIV.  the  time  limits  fixed  by  him   at  any 

6  Pool  V.  Utah  County  etc.  Co.,  36  time  and  under  all  eircumstaneea. ' ' 
Utah  508,  105  Pac.  Eep.  289;  but  it         7  See  laws  of  various  States  on  sub- 
was  stated  by  Mr.  Justice  Frick,  in  ject.  Part  XIY. 

rendering  the  opinion,  that :     ' '  "We  do  l  Speer    v.    Stephenson,    16    Idaho 

not  wish  to  be  understood  that   the      707,  102  Pae.  Eep.  365. 
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test  and  canceling  the  permit  are  pure  matters  of  administration. 
He  is  in  no  way  authorized  to  decide  or  determine  water  rights,  if 
any,  the  permit  holder  has  acquired  under  the  permit,  or  by  virtue 
of  any  acts  taken  in  connection  with  the  construction  of  the  works 
authorized  by  the  permit,  or  the  diversion  or  appropriation  of  water 
in  connection  therewith." 

In  some  of  the  States  the  applicant  is  cited  to  appear  before  the 
engineer  or  the  board  and  show  cause  why  his  permit  should  not  be 
canceled  for  failure  to  comply  with  the  terms  of  the  same  or  the 
law  upon  the  subject.  This  is  the  case  in  Utah  under  an  Act  of  the 
legislature  of  1911.2 

By  a  recent  Act  in  Idaho  ^  it  was  enacted  that  one  who  fails  tQ 
be  on  time  with  his  works,  proofs,  etc.,  "shall  be  deemed  to  have 
abandoned  all  right  under  his  permit." 

In  States  where  the  law  provides  that  at  least  one-fifth  of  the 
work  must  be  completed  in  one-half  of  the  time,  it  is  held  that  the 
decision  of  the  State  Engineer  canceling  or  refusing  to  cancel  a 
permit  is  subject  to  review  by  the  courts,  and  that  an  appeal  taken 
from  his  decision  must  be  considered  as  an  original  action,  and  where 
other  essential  facts  exist  is  subject  to  removal  to  the  Federal 
courts.* 

§  1355.  Proceedings  to  appropriate — Certificate  of  appropria- 
tion.— ^When  the  final  proof  is  made  that  the  works  are  completed, 
a  certificate  of  appropriation  or  a  "certificate  of  completion"  is 
issued  by  the  State  Engineer  to  the  owner  of  the  permit.  This  cer- 
tificate must  set  forth  the  full  details  of  the  appropriation  as  origi- 
nally applied  for  in  the  application  for  the  same.^     These  certificates 

2  See  Laws,  1911,  Chap.  3,  p.  2,  212,  108  Pao.  Rep.  1112;  Vanderwork 
amending  Compiled  Laws  of  Utah,  v.  Hewes,  15  N.  M.  439,  110  Pac.  Rep. 
1907,  See.  1288x14.  567;    Trade  Dollar   ete.   Co.   v.   Fra- 

3  See  Revised  Codes  of  Idaho,  1908,  ser,  148  Ped.  Rep.  587,  79  C.  C.  A. 
See.  3254,  as  amended  by  Laws,  1911,  37;  Loekwood  v.  Preeman,  15  Idaho 
Chap.  64.  395,  98  Pae.  Rep.  295;  City  of  Poca- 

4  Waha  ete.  Co.  v.  Lewiston  ete.  Co.  telle  v.  Bass,  15  Idaho  1,  96  Pao.  Rep. 
(Idaho),  158  Fed.  Rep.  137.  120;  Idaho  etc.  Co.  v.  Stephenson,  16 

See,  also,  upon  the  subject  of  the  Idaho  418,  101  Pao.  Rep.  821;  Speer 

power  of  State  control,  relative  to  the  v.  Stephenson,  16  Idaho  707,  102  Pac. 

completion  of  permits.  Pool  v.  Utah  Rep.  365. 

etc.  Co.,  36  Utah  508,  105  Pac.  Rep.  i  For  the  application,  see  Sec.  1350. 
289;    Sowards  v.   Meagher,   34   Utah 
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are  numbered  according  to  the  date  of  the  original  application,  and 
thus  the  priority  of  the  appropriation  is  retained,  which,  by  the 
doctrine  of  relation,  is  as  of  the  date  of  the  filing  of  the  application.^ 
Complete  records  are  also  kept  of  these  certificates  in  the  office  of 
the  State  Engineer,  and  the  owner  of  the  certificate  is  required  to 
file  and  have  the  same  recorded  in  the  office  of  the  county  recorder 
where  the  water  is  diverted,  and  usually  with  one  or  more  other 
officials,  such  as  the  division  superintendents  or  engineers,  in  order 
that  a  record  may  be  had  for  the  distribution  of  the  water.^  The 
details  for  the  issuance  of  the  certificate  and  the  office  where  the  same 
must  be  recorded  vary  somewhat  in  the.  different  States.*  In  some  of 
the  States,  however,  the  certificate  of  appropriation  is  not  issued 
upon  the  mere  completion  of  the  works,  but  what  is  called  a  "certifi- 
cate of  completion"  is  issued  at  this  stage,  the  "certificate  of  appro- 
priation" being  issued  only  when  the  water  is  actually  applied  to  the 
beneficial  purpose.    "We  wiU  discuss  this  in  the  next  section.^ 

§  1356.  Proceedings  to  appropriate — Consummation  of  an  ap- 
propriation— Effect  of  the  certificate  to  appropriate. — Under  the 
laws  of  State  control,  as  is  the  case  with  the  older  method  of  appro- 
priation, aU  of  the  water  claimed  under  the  appropriation  must  be 
applied  to  a  beneficial  use  or  purpose,  economically  and  without 
waste.  ^  In  some  of  the  States  the  completion  of  the  works  is  con- 
sidered the  consummation  of  the  appropriation,  and  the  certificate 
of  appropriation  is  issued  forthwith  upon  the  proof  of  their  comple- 
tion. Under  the  statutes  providing  for  this  mode  of  procedure  the 
actual  use  of  the  water  does  not  enter  into  the  making  of  the  appro- 
priation as  one  of  the  essential  elements.  But  the  failure  to  use  the 
water  for  a  beneficial  purpose  thereafter  is  either  treated  as  an  aban- 
donment of  the  quantity  of  the  water  not  used  or  it  is  treated  as  a 

2  For  relation,  see  Sees.  742-756,  proof  of  the  completion  of  the  works. 
1358.  Idaho  Power  etc.  Co.  v.  Stephenson, 

3  The  word  "certificate,"  as  used      16  Idaho  418,  101  Pae.  Eep.  821. 

in  the  Act  of  1903    (Laws,   1903,  p.  4  For  the  laws  of  the  various  States 

223,  Eev.  Codes,  1909,  Sees.  3253  et  upon  the  subject,  see  Part  XIV. 

seq.)  relating  to  the  appropriation  of  s  See  Sec.  1356. 

public  waters,  and  regulating  the  is-  i  For  the  application  of  the  water 

suance  of  a  certificate  and  license  after  to  a  beneficial  use,  see  Sees.  725,  877. 

inspection  by  the  State  Engineer,  ap-  For  thp  economical  use  and  suppres- 

plies  to  the  paper  to  be  issued  upon  sion  of  waste,  see  Sees.  874-916.- 
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forfeiture  of  the  right  under  some  section  of  the  statute,  providing 
that  in  case  of  the  failure  to  use  the  water  claimed  within  a  specified 
time  the  claimant  shall  be  deemed  to  have  forfeited  the  right  to  the 
use  of  the  quantity  not  used.^  But  under  this  rule  it  has  been 
ascertained  that  considerable  time,  and  in  some  cases  a  number  of 
years,  have  elapsed  before  the  water  was  actually  applied  to  a  useful 
purpose.  Therefore,  in  some  of  the  more  recent  legislation  upon  the 
subject  in  some  of  the  States,  notably  in  Idaho,  North  Dakota,  South 
Dakota,  Oklahoma,  and  Utah,  it  is  provided  that  the  final  certificate 
of  appropriation  shall  not  be  issued  when  the  works  are  completed, 
but  shall  only  be  issued  upon  proof  of  the  actual  application  of  the 
water  to  the  use  for  which  the  application  is  made,  which  must  be 
before  a  definite  time  fixed  by  the  statute.  And  a  failure  to  make 
proof  of  beneficial  use  on  or  before  the  date  set  therefor  shall  cause 
the  postponement  of  the  priority  of  the  right  from  the  date  fixed 
theretofore  to  the  date  when  the  proof  of  beneficial  use  of  the  water 
is  made,  and  applications  subsequent  in  time  shall  have  the  benefit 
of  such  postponement  of  priority.^  In  other  words,  under  this  bet- 
ter rule  the  appropriation  is  not  finally  consummated  until  the  water 
is  actually  applied  to  a  beneficial  purpose,  upon  which  the  final  cer- 
tificate of  appropriation  is  issued.* 

The  legal  effect  of  a  certificate  of  appropriation  is  to  give  to  the 
owner  thereof,  as  long  as  the  other  conditions  of  the  law  are  com- 
plied with,  the  right  or  license  from  the  State  to  divert  the  quantity 
of  water  named  therein,  and  to  use  the  same  for  the  purpose  named. 

2  I'd  abandonment,  see  Sees.  1100-  and    expeditious   in   making    applica- 

1117.  tion  of  the  water  to  the  beneficial  use 

For    the    forfeiture    of  rights,  seo  for  which  the  appropriation  was  pro- 

1118-1120.  posed,  else  he  loses  his  inceptive  right. 


8  Laws,   Utah,    1909,    p.    89,    Seo.  His   appropria,tion   will  be   measured 

1288x16.  by  the   quantity    of    water    actually 

4  Sowards  v.  Meagher,  34  Utah  212,  used  for  the  proposed  beneficial  pur- 

108  Pae.  Eep.  1112,  where  Mr.  Chief  pose." 

Justice  Straup  said:  "He  may  not  See,  also,  Idaho  etc.  Co.  v.  Stephen- 
file  his  application,  construct  his  son,  16  Idaho  418,  101  Pac.  Eep.  821, 
works,  and  then  hold  the  water  and  where  the  word  "license,"  as  used 
wait  for  something  to  happen.  He  in  the  Act  of  March  11,  1903,  p.  223, 
can  not  withhold  the  water  from  the  Sees.  8  and  9,  applies  to  the  paper 
proposed  beneficial  use.  He  must  not  to  be  issued  upon  proof  of  the  appli- 
only  be  diligent  in  constructing  the  cation  of  the  waters  to  a  beneficial 
works,  and  in  making  the  diversion,  use. 
but  he  must  also  be  reasonably  diligent 
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The  statutes  also  provide  that  the  certificate  of  appropriation,  issued 
in  accordance  with  the  provisions  of  the  statute,  shall  be  prima  facie 
evidence  of  the  appropriator's  right  to  the  use  of  the  water  in  the 
quantity,  for  the  purpose  and  during  the  time  mentioned  therein, 
and  shall  be  evidence  of  such  right. 

The  certificate  of  appropriation  issued  and  recorded  in  accord- 
ance with  the  statute  makes  the  final  step  necessary  to  be  taken  in 
the  procedure  for  the  appropriation  of  water  under  the  laws  of 
State  control ;  and  the  duties  of  the  State  ofScials  before  whom  these 
steps  must  be  taken  end,  as  far  as  the  appropriation  is  concerned, 
but  continue  as  to  the  distribution  of  the  water  under  the  terms  of 
the  appropriation. 

§  1357.  Appropriation  by  actual  diversion  and  use  as  affected 
by  the  laws  of  State  control. — In  a  previous  section,  we  showed 
how  valid  and  permanent  rights  to  the  use  of  water  might  be  ac- 
quired by  parties  who  did  not  follow  the  oMer  rules  of  the  Arid 
Region  Doctrine  of  appropriation  as  to  notice,  construction  of  works, 
etc.,  but  that  such  rights  might  be  acquired  where  the  rights  of 
others  were  not  injured  by  the  actual  diversion  of  the  water  from 
the  natural  source  of  supply,  followed  by  the  application  of  the 
water  to  some  beneficial  purpose.^  The  question  now  arises.  Can 
permanent  rights  to  the  use  of  water  be  acquired  in  this  method  in 
those  States  which  have  adopted  the  laws  of  State  control,  as  dis- 
cussed in  the  previous  sections  of  this  chapter  ?  2  In  answer  to  this 
question,  we  will  say  that  it  depends  entirely  upon  the  facts  of  the 
particular  case  in  which  the  right  is  claimed.  The  laws  of  no  State 
prohibit  in  terms  the  appropriation  by  actual  diversion  and  use. 
Again,  there  is  no  intention  upon  the  part  of  the  legislature  of  any 
State  to  defeat  the  honest  attempt  to  acquire  the  right  to  the  use 
of  water  for  beneficial  purposes,  but,  upon  the  contrary,  this  is  en- 
couraged in  every  way.  The  progress  of  many  of  the  "Western 
States  depends  largely  upon  the  use  of  all  of  the  available  water  for 
useful  purposes,  and  every  possible  method  for  this  use  should  be 
permitted.  Therefore,  where,  before  an  application  has  been  filed 
under  the  provisions  of  the  statute,  there  has  been  an  actual  diver- 
sion and  use  of  the  water,  we  see  no  reason  why  the  right  should  not 
be  valid  as  against  the  later  attempt  to  appropriate  the  same  water 

iSee  Sec.  730.  2  See  SecB.  1338-1356. 
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by  the  statutory  method.  In  some  of  the  States,  such  as  "Wyoming, 
Idaho,  and  Colorado,  an  appropriator  by  this  method  is  fully  pro- 
tected by  the  constitutions.  In  Wyoming  it  is  provided  that  "pri- 
ority of  appropriation  for  beneficial  uses  shall  give  the  better  right. 
No  appropriation  shall  be  denied  except  when  such  denial  is  de- 
manded by  the  public  interests. "  ^  In  all  of  the  statutes  of  the 
various  States  are  to  be  found  statutes  to  the  effect  that  the  appro- 
priation of  water  must  be  for  some  useful  or  beneficial  purpose,  and 
as  between  appropriators,  the  one  first  in  time  shall  be  first  in  right.* 
Therefore  where  an  appropriation  has  been  consummated  by  the 
method  of  diversion  and  use  of  the  water,  which  do  not  ii\  any  way 
interfere  with  prior  rights  to  the  water,  and  which  was  prior  in  time 
to  any  steps  taken  under  the  statute  of  State  control  to  appropriate 
the  same  water,  we  see  no  reason  in  the  law  or  upon  principle  why 
the  right  thus  acquired  should  not  be  considered  a  valid  and  perma- 
nent one.  ' '  These  statutes  were  never  intended  to  destroy  the  right 
of  appropriation  by  methods  other  than  .those  defined  by  them. ' ' 
In  the  Federal  Court  it  was  held  that  actual  diversion  and  use  is  as 
much  notice  to  later  comers  as  the  statutory  notice  or  the  applica- 
tion for  a  permit  under  the  laws  of  State  control.^ 

A  very  recent  case  decided  by  the  Supreme  Court  of  Idaho,^  and 
after  the  above  was  written  by  us,  decides  the  question  as  far  as 
that  State  is  concerned.  In  the  opinion,  the  Court  said:  "It  has 
never  been  the  intention,  so  far  as  we  are  advised,  of  the  legislature 
to  cut  off  the  right  an  appropriator  and  user  of  water  may  acqiiire 

3  For  the  eonstitutions  of  the  Tarious  State,  and  give  it  to  another  person. ' ' 
States,  see  Part  XIV.  Loekwood  v.  Freeman,  15  Idaho,  395, 

4  For   the   statutes   upon    the   sub-      98  Pae.  Eep.  295. 

jeet,  see  Part  XXV.  In  a  suit  by  settlers  in  \vyoming 

6  Morris    v.    Bean,    146    Fed.    Eep.  on  a  stream  which  rises  in  Colorado 

432  •   affirmed  in  159  Fed.  Eep.  651,  to  restrain  the  diversion  of  water  from 

86  C.  C.  A.  519;  affirmed  in  221  TT.  S.  such    stream    in    Colorado,    eomplain- 

485   55  L.  Ed.  821,  31  Sup.  Ct.  Rep.  ants  need  not  aver  or  prove  that  they 

703,  have   conformed   to   the   police   regu- 

See  also,  Denver  etc.  Co.  t.  Dotson,  lations  of  the  State  of  Wyoming  regu- 

20  Colo.  304,  38  Pae.  Eep.  322;  Speer  lating   the    distribution   of   water   in 

V.  Stephenson,  16  Idaho  707,  102  Pae.  that  State.    Hoge  v.  Eaton,  135  Fed. 

Sep.  365.  Kep.  411. 

' '  The   State   Engineer  has   no   au-  6  Nielsen  v.  Parker,  19  Idaho  727, 

thority  to  deprive  a  prior  appropriator  115  Pae.  Eep.  488. 
of   water   from  any  streams  in   this 
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by  the  actual  diversion  of  the  water  and  its  application  to  a  benefi- 
cial use.  This  constitutes  actual  notice  to  every  intending  appro- 
priator  of  the  water  of  such  a  stream.  It  is  like  a  man  being  actually 
in  possession  of  realty;  indeed,  a  water  right  is  realty  in  this  State.'^ 
The  legislature,  however,  has  provided  for  a  constructive  notice,  to 
those  who  avail  themselves  of  the  statute  and  with  this  notice  there 
is  given  a  certain  period  of  time  in  which  to  commence  the  construc- 
tion of  diverting  works  and  a  further  period  of  time  in  which  to 
complete  such  works,  and  divert  the  water  and  apply  it  to  the  bene- 
ficial use  for  which  the  application  was  made.  This  is  a  protection 
to  the  claimant ;  but  if  he  should  actually  divert  the  water  and  ap- 
ply it  to  a  beneficial  use,  before  the  rights  or  interests  of  any  other 
person  intervene,  he  would  be  entitled  to  the  protection  of  the  law 
in  the  use  and  enjoyment  of  the  right  thus  acquired.  He  would  then 
be  in  actual  possession  of  the  property  to  the  extent  of  the  diversion 
and  use,  and  to  that  extent  would  need  no  protection  from  a  con- 
structive notice  which  a  compliance  with  the  statute  affords," 

§  1358.  Relation  as  applied  to  laws  of  State  control. — ^In  a  pre- 
vious chapter  we  saw  that  under  the  doctrine  of  relatiian,  the  rights 
of  an  appropriator  to  the  use  of  water  related  back  to  the  inception 
of  the  same,  provided  he  had  comj)lied  with  aU  the  laws  upon  the 
subject,  toward  consummating  his  rights.^ 

In  general,  we  will  say  that  the  same  rule  is  applicable  under  the 
laws  of  State  control.  The  principal  effect  of  a  valid  application 
upon  an  appropriation  by  this  method,  as  is  the  case  with  the  older 
rules  of  appropriation,  is  that  it  holds  the  priority  of  the  right, 
provided,  of  course,  that  the  applicant  complies  with  aU  of  the  other 
requirements  of  the  statute,  and  the  rules  and  regulations  promul- 
gated by  the  State  Engineer  and  the  Governing  Board  within  the 
time  specified.  In  other  words,  the  application  protects  the  appli- 
cant in  his  inceptive  or  inchoate  rights,  while  he  is  completing  the 
construction  of  his  works  and  until  the  appropriation  is  finally  con- 
summated by  the  application  of  the  water  to  the  beneficial  use  or 

7  Citing  Sec.  3056,  Eev.  Codes;  Ada  Stanfleld,  6  Idaho  372,  55  Pao.  Eep. 

County  Farmers'  Irr.  Co.  v.  Fanners'  1020;  Hall  t.  Blackman,  8  Idaho  272, 

Canal  Co.,  5  Idaho  793,  51  Pac.  Eep.  68  Pae.  Eep.  19. 

990,  40  li.  B.  A.  485;  MeGinness  t.  1  See  Chap.  40,  Sees.  742-756. 
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purpose  for  which  the  application  is  made.*  One  holding  a  permit 
will,  by  relation,  have  the  better  right  over  another  who  commenced 
work  earlier  without  a  permit.^ 

In  all  States,  under  the  laws  of  State  control,  there  is  a  system 
of  numbering  of  certificates  so  as  to  correspond  and  show  the 
priority  or  the  date  when  the  application  was  first  filed.^ 

§  1359.  OfQcers  under  State  Control  have  only  ministerial,  ad- 
ministrative, or  judicial  powers. — ^Although  it  is  held  by  the 
Supreme  Courts  of  all  the  States  which  have  adopted  the  laws  of 
State  control  that  the  State  Engineer  and  the  Governing  Board 
have  only  ministerial,  administrative,  or  executive  powers  under 
the  law,  these  powers  are  judicial  in  character  or  at  least  quasi- 
judicial.  In  a  recent  case,  decided  in  Idaho,  ^  in  defining  the  powers 
granted  to  the  State  Engineer,  under  the  statute,  the  Court  said: 
"By  this  statute,  where  a  permit  has  been  granted  by  the  State 
Engineer,  permission  is  also  granted  to  any  person  holding  a  permit 
postdated  to  present  facts  showing  that  the  holder  of  the  permit 
has  not  complied  with  the  law,  and  authorizes  the  State  Engineer, 
if  he  finds  that  the  law  has  not  been  complied  with,  to  cancel  such 
permit.  This  is  purely  a  ministerial  duty  connected  with  the  admin- 
istration of  the  law  as  it  is  imposed  upon  the  State  Engineer.2 
.  .  .  The  procedure  in  this  case  as  heretofore  held  is  not  judicial, 
and  is  not  governed  by  the  laws  prescribing  judicial  procedure. 
This  proceeding  is  purely  administrative. ' '  A  very  exhaustive  dis- 
cussion of  this  question  is  to  be  found  in  the  case  of  Farm  Invest- 
ment Co.  V.  Carpenter,^  in  which  the  Court  upheld  the  constitution- 
ality of  the  law  and  also  held  that  the  law  conferred  on  the  State 
Engineer  and  Board  of  Control  only  ministerial  or  administrative 
powers,  having  quasi- judicial  functions.* 

2  Sowards  v.  Meagher,  34  tTtah  212,  2  Citing  Boise  Irr.  Co.  v.  Stewart, 
108  Pae.  Eep.  1112 ;  Pool  v.  Utah  etc.  10  Idaho  38,  77  Pae.  Eep.  25,  325 ; 
Co.,  36  Utah  508,  105  Pae.  Eep.  289';  Ada  County  etc.  Co.  v.  Farmers' 
Speer  v.  Stephenson,  16  Idaho  707,  102  Canal  Co.,  5  Idaho  793,  51  Pae.  Eep. 
Pae.  Eep.  365.  990,  40  L.  E.  A.  485;   Farm  Invest- 

3  Whalon  v.  North  Platte  etc.  Co.,  ment  Co.  v.  Carpenter,  9  Wyo.  110, 
11  Wyo.  313,  71  Pae.  Eep.  995.  61  Pae.  Eep.  258,  50  L.  E.  A.  747, 

4  For   the   statutes   of   the   varioiis  87  Am.  St.  Eep.  918. 
States,  see  Part  XIV.  8  Stipra. 

1  Speer    v.    Stephenson,    16    Id^aho  4  Idaho  ete.  Co.  v.  Stephenson,   16 

707,  102  Pae.  Eep.  365.  Idaho  418,  101  Pao.  Eep.  821;  Willey 
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A  recent  Colorado  case  holds  that  the  duties  of  the  water  officers 
are  ministerial  only,  and'  that  they  can  not  settle  the  rights  between 
owners.  5 

§  1360.  Effect  of  decisions  of  administrative  officers — Not  bind- 
ing upon  the  courts. — ^As  discussed  in  the  preceding  section,  the 
officers  under  the  laws  of  State  control  having  but  ministerial,  ad- 
ministrative, or  executive  powers,  it  therefore  follows  that  although 
they  are  at  times  given  quasi-judicial  powers,  their  decisions  are  not 
binding  upon  the  courts.  ^  And  it  may  be  said  in  general  that  their 
decisions  may  be  attacked  directly,  collaterally,  or  by  appeal,  and 
when  so  attacked,  the  question  is  tried  de  novo  by  the  courts.  This 
question,  however,  relates  more  particularly  to  the  question  of  the 
determination  of  existing  rights  by  boards,  and  wiU  be  discussed  in 
a  subsequent  chapter  of  this  work.2 

§  1361.  The  right  of  appeal  from  decisions  of  officers. — ^In  aU 
the  statutes  of  State  control,  it  is  provided  that  the  right  of  appeal 
may  be  had  from  the  decision  of  the  State  Engineer  or  the  decision 
of  the  board  to  the  courts. 

Under  the  recent  statute  of  Nevada,  no  right  of  appeal  is  pro- 

V.  Decker,  11  W70.  496,  73  Pac.  Eep.  Eep.  661 ;  Whalon  y.  North  Platte  etc. 

210,  100  Am.  St.  Eep.  939;  Eyan  v.  Co.,  11  Wyo.  313,  71  Pao.  Eep.  995; 

Tutty,  13  Wyo.  122,  78  Pao.  Eep.  661;  Waha  ete.  Co.  v.  Lewiston  etc.  Co.,  158 

Crawford  Co.  v.  Hathaway  (Hall),  67  Fed.  Eep.  137;   Speer  v.  Stephenson, 

Neb.  325,  93  N.  W.  Eep.  781,  60  L.  16  Idaho  707,  102  Pac.  Eep.  365. 

E.   A.   889,   108   Am.   St.   Eep.    647;  But  see  Crawford  Co.  v.  Hathaway 

Lockwood  V.  Freeman,  15  Idaho  395,  (Hall),  60  Neb.  754,  84  N.  W.  Eep. 

98  Pac.  Eep.  295;   City  of  Poeatello  271;  Id.,  61  Neb.  317,  85  N.  W.  Eep. 

V.  Bass,  15  Idaho  1,  96  Pae.  Eep.  120;  304;  Id.,  67  Neb.  325,  93  N.  W.  Eep. 

Waha  etc.   Co.  v.  Lewiston  etc.   Co.,  781,  60  L.  E.   A.   889,   108  Am.  St. 

.158  Fed.  Eep.  137;  Trade  Dollar  ete.  Eep.  647;  Easmussen  v.  Blust,  85  Neb. 

Co.  V.  Fraser,  148  Fed.  Eep.  587,  79  198,  122  N.  W.  Eep.  862,  133  Am.  St. 

C.  C.  A.  37.  Eep.  650;  Id.,  83  Neb.  678,  120  N.  W. 

6  Boulder    etc.    Co.   v.   Hoover,    48  Eep.  184;  Cline  v.  Stock,  71  Neb.  70, 

Colo.  343,  110  Pac.  Eep.  75.  98  N.  W.  Eep.  454,  102  N.  W.  Eep. 

1  Farm   Investment   Co.  v.   Carpen-  265 ;  MeCook  Irr.  Co.  v.  Crews,  70  Neb. 

ter,  9  Wyo.  110,  61  Pac.  Eep.  258,  50  115,  102  N.  W.  Eep.  249;   Farmers' 

L.  E.  A.  747,  87  Am.  St.  Eep.  918;  Canal  Co.  v.  Frank,  72  Neb.  136,  100 

Willey   V.   Decker,   11  Wyo.   496,    73  N.  W.  Eep.  286. 

Pac.  Eep.  210,  100  Am.  St.  Eep.  939;  2  See  Chap.  80. 
Eyan  v.  Tutty,  13  Wyo.  122,  78  Pae. 
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vided  from  the  decisions  of  the  State  Engineer,  but  any  party  feel- 
ing aggrieved  has  one  year  within  which  to  bring  an  action  in  the 
court  to  determine  his  rights. 

Any  party  aggrieved  by  the  action  of  the  State  Engineer  is  then 
given  the  right  to  either  appeal  from  his  decision  to  the  governing 
board,  and  from  its  decision  to  the  courts,  or  he  may  appeal  direct 
to  the  courts,  aecording  to  the  terms  of  the  statute.  Or,  again,  he 
may  bring  an  original  action  in  the  court  for  the  determination  of 
the  questions  involved  in  the  proceedings  before  the  State  Engineer, 
and  the  court  may  decide  the  case  regardless  of  any  decision  of  the 
State  Engineer.!  The  better  rule,  however,  and  the  one  most  com- 
monly adopted,  is  for  the  parties  interested  to  bring  their  actions  in 
court.  In  all  jurisdictions,  the  State  Engineer  may  make  a  personal 
investigation  of  the  flow  of  the  stream  from  which  the  water  is  to  be 
taken,  the  lands  to  be  irrigated,  the  proposed  works,  and  all  other 
facts  in  connection  with  the  project,  using  all  of  the  available  data 
and  records  obtainable,  and  especially  as  to  adjudicated  water  rights 
upon  the  same  source  of  supply,  and  the  affidavits  of  witnesses  as  to 
the  facts  under  consideration. 

§  1362.  State  control  officers  may  be  sued  in  their  official  ca- 
pacity.— In  all  the  States  where  the  law  of  State  control  has  been 
adopted,  a  State  official,  alleged  to  have  violated  the  duties  of  his 
office,  may  be  sued  in  his  official  capacity,  as  may  any  other  public 
official.  An  action  for  an  injunction  will  lie  against  a  "Water  Com- 
missioner or  officer  to  prohibit  him  from  diverting  water  from  the 
stream,  claimed  by  another.  ^ 

An  action  in  mandamus  will  lie  against  the  State  Engineer  in  case 
he  refuses  to  issue  a  certificate  where  such  issuance  should  have  been 

1  Speer  v.  Stephenson,  16  Idaho  707,  Wyo.  496,  73  Pae.  Eep.  210,  100  Am. 

103  Pac.  Eep.  365;  Farmers'  Irr.  Dist.  St.  Eep.  939. 

V.  Frank,  72  Neb.  136,  100  N.  W.  Eep.  l  Squares  v.  Livesey,  35  Colo.  302, 

268;  Eyan  v.  Tutty,  13  Wyo.  122,  78  85  Pac.  Eep.  181;  Boulder  etc.  Co.  v. 

Pae.  Eep.  661;  Waha  ete.  Co.  v.  Lew-  Hoover,  48  Colo.  343,  110  Pao.  Eep. 

iston   ete.    Co.,    158    Fed.   Eep.    137^  75;  McLean  v.  Farmers'  etc.  Co.,  44 

Trade  Dollar  ete.  Co.  v.  Fraser,  146  Colo.  184,  98  Pac.  Eep,  16;  Farmers' 

Fed.  Eep.  587,  79  C.  C.  A.  37;  Lock-  etc.  Co.  v.  Maxwell,  4  Colo.  App.  447, 

wood  V.  Freeman,   15  Idaho   395,   98  36  Pao.  Eep.  556. 

Pao.  Eep.  295;  Willey  v.  Decker,  11  See,  also,  for  injunctions,  Chap.  81. 

155— Kin.  on  Irr. 
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made  under  the  law.  Such  a  case  arose  recently  in  Idaho,^  in  which 
the  Court  said:  "The  issuance  of  the  certificate  is  a  ministerial 
duty,  and,  in  case  the  State  Engineer  refuses  to  issue  it  after  the 
proper  fee  has  been  tendered,  he  may  be  compelled  by  writ  of  man- 
date to  issue  it."  But  the  Court  in  finally  deciding  the  ease  denied 
the  application  for  the  writ  upon  the  ground  that  the  plaintiff  had 
not  paid  the  fees  provided  for  by  statute. 

§  1363.  Annual  State  license  hx. — ^All  of  the  Acts  providing 
for  the  appropriation  and  use  of  waters  under  the  laws  of  State 
control  also  provide  for  a  schedule  of  fees  that  must  be  paid  from 
time  to  time,  beginning  with  the  application  for  a  permit  to  the 
use  of  such  waters. 

One  of  the  States  has  awakened  to  the  fact  that  not  only  may  it 
charge  the  fees  as  per  the  schedule  for  the  acquisition  of  a  right, 
but  it  may  also  charge  an  annual  fee  or  annual  license  tax.  The 
Act  of  1909,  adopting  a  water  code  for  Oregon,^  provided  the  fol- 
lowing schedule  for  an  annual  license  tax  for  the  use  of  the  water 
for  irrigation :  Fifteen  cents  per  acre  for  from  1  to  100  acres ;  five 
cents  per  acre  for  from  100  to  1000  acres ;  one  cent  per  acre  for  1000 
acres  and  over.  The  same  Act  provided  for  a  schedule  for  an 
annual  license  tax  for  the  use  of  water  for  power,  but  this  schedule 
was  amended  by  the  Act  of  the  legislature  of  1911,^  so  that  it  now 
reads  as  follows :  Ten  cents  for  each  and  every  theoretical  horse- 
power from  1  to  100,  inclusive ;  five  cents  from  100  to  1000,  and  one 
cent  in  excess  of  1000. 

The  California  "Water  Power  Act  of  1911 '  also  provides  that 
there  shall  be  an  annual  license  tax  as  follows:  For  the  first  100 
horse-power  there  shaU.  be  no  charge,  and  for  all  above  100  horse- 
power, ten  cents  for  each  horse-power.  This  tax  may  be  also  in- 
creased or  decreased  by  the  Board  of  Control  as  it  sees  fit. 

In  a  previous  section  we  have  also  seen  that  the  Federal  Govern- 
ment also  makes  an  annual  license  tax  for  the  use  of  water  and 
power  upon  National  forests.* 

2  Idaho  etc.  Co.  y.  Stephenson,  16  S  See  Kerr's  Bien.  Supp.,  1911,  p. 

Idaho  418,  101  Pac.  Bep.  821.  1468;   Stats,  and  Amdta.,  1911,  813. 

1  Laws,  1909,  Chap.  216,  p.  17.  4  See  Sec.  962. 

2  Laws  of  Ore.,  1911,  Chap.  236,  p. 
418. 
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§  1364.  Place  of  diversion,  how  changed— Place  of  use,  how 
changed. — ^As  has  been  seen  in  previous  sections  of  this  work, 
where  the  rights  of  others  in  the  same  stream  or  other  source  of 
supply  are  not  materially  injured,  a  change  may  he  made  hy 
any  owner  of  a  water  right  in  the  point  of  diversion  where  the 
water  is  taken  out.^  However,  it  having  been  ascertained  by  experi- 
ence that  as  the  rights  in  a  certain  source  of  supply  are  more  and 
more  taken  up  as  settlement  progresses,  that  where  the  point  of 
diversion  is  changed  from  one  place  to  another,  more  often  than 
otherwise,  the  rights  of  others  on  the  same  source  are  injured. 
Therefore,  the  statutes  of  State  control  in  the  various  States  pro- 
vide just  when  such  a  change  may  or  may  not  be  made.^  And  these 
statutes  also  provide  for  special  proceedings,  upon  notice  to  all 
interested  parties,  as  to  just  how  these  changes  may  be  effected. 
In  the  most  of  the  States  these  proceedings  are  had  before  the  State 
Engineer  upon  an  application  filed  with  him.  Upon  receiving  such 
an  application  the  engineer  must,  at  the  expense  of  the  applicant, 
give  notice  thereof  in  some  newspaper  having  general  circulation 
within  the  boundaries  of  the  water  system;  such  notice  must  give 
the  name  of  the  applicant,  the  quantity  of  water  involved,  the  stream 
or  source  from  which  the  appropriation  has  been  made,  the  point  on 
the  stream  or  source  where  the  water  is  diverted,  the.  point  to  which 
it  is  proposed  to  change  the  diversion  of  the  water,  the  place,  pur- 
pose, and  extent  of  present  use,  and  the  place,  purpose,  and  extent 
of  the  proposed  use.  Parties  interested  are  then  given  the  oppor- 
tunity to  protest  against  the  granting  of  the  application  for  the 
change.  The  engineer,  after  investigation,  must  approve  or  reject 
the  application.  The  statutes  then  usually  provide  for  an  appeal 
from  the  decision  of  the  State  Engineer  to  the  courts.^  In  Ne- 
braska the  application  must  be  filed  with  and  decided  by  the  State 
Board  of  Irrigation;  and  the  statute  requiring  the  appropriator  to 
obtain  permission  of  the  board  before  changing  the  place  of  diversion 
has  been  upheld  by  the  court.* 

1  FoT  change  in  point  of  diversion,  See,  also,  for  the  statutes   of  the 

see  Sees.  857-859.  other   States  upon  the  subject.  Part 

3  See  the  laws  of  the  various  States  XIV. 

on  subject,  Part  XIV.  ■*  Farmers '    etc.    Co.  v.  Gothenberg 

3  See  Laws  Utah,  1909,  p.  90,  Sec.  etc.  Co.,  73  Neb.  223,  102  N.  W.  Sep. 

1288x24.  487. 
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Similar  proceedings  are  also  provided  for  the  change  of  the  place 
of  use.  But  it  must  be  remembered  that  one  who  has  once  acquired 
a  permanent  right  to  the  use  of  water  has  a  property  right  therein, 
and  he  therefore  has  the  right  to  change  the  place  of  use  or  sell  the 
right  to  others,  who  may  change  the  place  of  use  of  the  water.^ 

In  the  State  of  Colorado  a  special  proceeding  for  making  the 
change  in  the  point  of  diversion  to  be  brought  by  a  suit  in  the 
District  Court  is  provided  for.^  J'his  statute  has  been  before  the 
Supreme  Court,  of  the  State  in  a  number  of  cases,  and  its  validity 
upheld  even  in  cases  where  the  right  to  change  existed  prior  to 
the  passage  of  the  Act,  upon  the  ground  that  it  was  remedial,  and, 
therefore,  the  proceedings  provided  for  must  be  followed  in  all 
casesJ  In  each  case,  if  the  change  is  made,  a  formal  decree  is  ren- 
dered by  the  Court,  and  the  appropriator  has  the  right  thereafter 
to  begin  and  complete  his  works  for  the  change. 

§  1365.  Statutes  for  prorating  in  times  of  scarcity. — ^When 
there  is  a  great  danger  of  losing  crops  from  continued  drought  in 
the  State  of  Colorado,  there  is  a  statute  which  provides  that  the 
water  actually  received  into  and  carried  by  any  irrigating  ditch, 
canal,  or  reservoir,  to  the  consumers  therefrom,  may  be  prorated 
among  all  of  such  consumers.  During  these  periods  the  statute 
temporarily  disregards  aU  priorities  of  rights  as  a  matter  of  ex- 
pediency so  that  all  the  consumers  shall  suffer  proportionately  from 

B  That  a  water  right  is  not  an  in-  Lyon  C.  Co.  v.  Arkansas  Valley  etc. 

separable    appurtenance  to  land,   see  Co.,  39  Colo.  332,  90  Pae.  Eep.  1023; 

Sees.  1015,  1016.  Wadsworth  ete.  D.  Co.  t.  Brown,  3» 

6  3  Colo.  Stat.  Ann.,  Morr.  Ed.,  1911,  Colo.  57,  88  Pae.  Eep.  1060;  Crippen 
Sees.  3227-3232 ;  Eevised  Stat.  Colo.,  v.  Glaseow,  38  Colo.  104,  87  Pae.  Eep. 
1908,  Sees.  3227-3232.  1073. 

7  New  Cache  La  Poudre  Irr.  Co.  v.  Sess.  Laws,  1899,  p.  235,  Chap.  105, 
Water  Supply  etc.  Co.,  29  Colo.  469,  68  providing  for  the  change  of  the  point 
Pao.  Eep.  781;  Fluke  v.  Ford,  35  of  diversion,  is  purely  remedial,  and 
Colo.  112,  84  Pae.  Eep.  469;  New  one  of  its  objects  is  to  prevent  a 
Cache  La  Poudre  ete.  Co.  v.  Arthur  multiplicity  of  suits,  and  not  to  allow 
Irr.  Co.,  37  Colo.  530,  87  Pae.  Eep.  a  change  to  be  made  untU  aU  persons 
799 ;  Ashenfelter  v.  Carpenter,  37  Colo,  who  might  be  affected  thereby  are  no- 
534,  87  Pae.  Eep.  800;  Hallet  v.  Car-  tified  and  given  an  opportunity  to  be 
penter,  37  Colo.  30,  86  Pao.  Eep.  317;  heard.  Lower  Latham  D.  Co.  v.  Bijou 
Farmers'  Independent  D.  Co.  v.  Agri-  Irr.  Co.,  41  Colo.  212,  93  Pae.  Eep. 
cultural  D.  Co.,  22  Colo.  513,  45  Pae.  483. 

Eep.  444,  55  Am.  St.  Eep.  149;   Ft. 
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the  deficiency  of  water,  and  that  at  least  a  partial  crop  may  be 
raised  by  all,  rather  than  that  those  having  the  prior  rights  should 
have  a  full  crop,  while  those  who  came  later  could  raise  nothing. 
The  authority  of  the  legislature  to  pass  such  a  law  has  been  upheld 
by  the  Supreme  Court  of  the  State,  where  they  do  not  substantially 
affect  constitutional  or  vested  rights.  ^  However,  it  is  held  that  the 
consolidation  of  two  canals  having  priorities  of  different  dates,  in 
the  absence  of  any  agreement  to  that  effect,  does  not  operate  to  place 
the  rights  of  the  consumers  of  the  old  canals  upon  an  equality,  and 
hence  the  prorating  statute  can  only  be  applied  to  the  individuals 
of  the  respective  groups.^  The  same  rule  is  also  applied  to  cases 
of  the  subsequent  enlargement  of  ditches  and  canals  by  later  comers ; 
the  statute  does  not  entitle  them  to  prorate  with  those  whose  rights 
were  secured  through  the  original  ditch  or  canal.^ 

In  the  State  of  Washington  the  statute  also  provides  that  at  any 
time  any  ditch  from  which  water  is  or  shall  be  drawn  for  irrigation, 
shall  not  be  entitled  to  the  full  supply  of  water,  the  water  actually 
received  into  and  carried  by  such  ditch  shall  be  divided  among  all 
the  consumers  of  water  from  such  ditch  according  to  their  pro  rata 
share.* 

In  spite  of  the  holdings  of  the  Colorado  courts  as  to  the  constitu- 
tionality of  these  laws  for  prorating  water  in  times  of  scarcity,  we 
have  always  doubted  the  correctness  of  their  rulings.  The  Consti- 
tution, Article  16,  Section  6,  provides:  "Priority  of  appropria- 
tion shaU  give  the  better  right  as  between  those  using  water  for  the 
same  purpose."  Based  as  a  permanent  right  to  the  use  of  the 
water  is,  upon  a  priority  of  right,  how  can  the  taking  away  of  the 
water  from  one  who  has  a  prior  right  at  the  very  time  when  he  needs 

1  Farmers '   ete.  Co.  v.   Southworth,  from,  in  timea  of  scarcity,  so  that  all 

13  Colo.  Ill,  21  Pae.  Rep.  1028,  4  L.  such    consumers    shall    suffer    propor- 

R.   A.   767,  where   Mr.   Justice  Helm  tionately,     does     not     interfere     with 

said :     ' '  The  prorating  statute,  which  priorities,  or  invalidate,  as  between  the 

we   are   asked   to   declare   uneonstitu-  parties,  contracts  for  prorating.    Lar- 

tional,   does  not  take  away  the  con-  imer  ete.  Co,  v.  Wyatt,  23  Colo.  480, 

sumer's  right  to  the  water;  it  simply  48  Pac.  Rep.  528. 

regulates  the  use  of  this  right. ' '  2  Nichols  v.  Mcintosh,  19  Colo.  22, 

See,    also,    for   the    statute,    Mill's  34  Pae.  Rep.  278. 

Ann.  Stat.,  1905,  Sec.  2267.  3  Brown   v.   Farmers'   etc.   Co.,   26 

The    Act    providing    for   prorating  Colo.  66,  56  Pac.  Rep.  183. 

water  actually  carried  by  an  irrigation  4  2  Remington  &  Ballinger  'b  Ann. 

ditch,  among  all  the  consumers  there-  Codes,  1910,  See.  6341. 
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the  water  the  most,  and  when  it  is  the  most  scarce,  be  other  than 
infringing  upon  his  constitutional  and  vested  rights  without  eithez 
due  process  of  law  or  just  compensation } 

§  1366.  Vested  rights  cam  not  be  impaired  lay  procedure  tinder 
the  laws  of  State  control. — ^Where  rights  to  the  use  of  water  have 
vested  they  can  not  be  impaired  by  any  procedure  for  the  acquisition 
of  water  rights  under  the  laws  of  ^tate  control  by  a  party  who  has 
fuUy  complied  with  the  terms  of  the  statute  and  has  received  a 
license  from  the  State  Engineer  or  governing  board  to  appropriate 
the  same  water.  Therefore,  it  was  held  in  a  recent  Idaho  case  that 
when  all  the  water  of  a  stream  has  been  appropriated  9,nd  put  to 
a  beneficial  use,  the  State  Engineer  can  not  legally  deprive  the  prior 
appropriator  of  such  water  by  granting  another  and  subsequent 
applicant  a  license  to  use  the  same  to  the  injury  of  the  first  appro- 
priator. ^  And  the  United  States  Circuit  Court  of  Appeals,  in  a 
case  arising  in  Idaho,  after  referring  to  the  power  of  the  State  En- 
gineer, said :  "We  assume  that  that  officer  was  authorized  to  grant 
the  permits  to  the  defendants  if  they  did  not  interfere  with  any 
vested  right  of  the  appellant.  ■  If  they  did  so  interfere,  then,  mani- 
festly, to  the  extent  of  such  interference  they  were  and  are  invalid 
and  of  no  effect."  ^ 

iLookwood  V.   Freeman,   15   Idaho  Eep.  64,  72  C.  C.  A.  74;  Nielson  v. 

395,    98    Pao.    Eep.    295,    where    the  Parker,  19  Idaho  727,  115  Pao.  Eep. 

Court  said:    "The  State  Engineer  has  488;  Youngs  v.  Eegon,  20  Idaho  275, 

no  authority  to  deprive  a  prior  ap-  118  Pae.  Eep.  499;  McLean  v.  Parm- 

propriator    of    the    water    from    any  ers'   ete.  Co.,  44  Colo.   184,  98  Pae. 

streams  in  this  State,  and  give  it  to  Eep.  16;  Boulder  etc.  Co.  v.  Hoover, 

any  other  person.     Vested  rights  can  48  Colo.  343,  110  Pae.  Eep.  75;  Cache 

not  thus  be  taken  away."  La  Poudre  v.  Hawley,  43  Colo.  32,  95 

2  Trade  Dollar  etc.   Co.  v.  Fraser,  Pae.  Eep.  317;  Pocatello  v.  Bass,  15 

148  Fed.  Eep.  585,  79  C.  C.  A.  37,  Idaho  1,  96  Pao.  Eep.  120;  Idaho  etc. 

and  holding  that  the  prior  appropria-  Co.  v.  Stephenson,  16  Idaho  418,  101 

tor  was  entitled  to  protection  by  in-  Pao.  Eep.  821;   Speer  v.  Stephenson, 

junction  against  a  later  appropriator.  16    Idaho    707,    102    Pae.    Eep.   665; 

See,  also,  Waha  etc.  Co.  v.  Lewis-  Boise  etc.  Co.  v.  Stewart,  10  Idaho  38, 

ton    etc.    Co.,    158    Fed.    Eep.    137;  77  Pae.  Eep.  25,  325;   Farmers'  etc, 

Morris  v.  Bean,  146  Fed.  Eep.  432;  Co.  v.  Cozad  etc.  Co.,  65  Neo.  3,  90 

Id.,  159  Fed.  Eep.  651,  86  C.  C.  A.  N.  W.  Eep.  951;  Farmers'  Investment 

519;   affirmed,  221  U.  S.  485,  55  L.  Co.  v.  Carpenter,  9  Wyo.  110,  61  Pao. 

Ed.  821,  31  Sup.  Ct.  Eep.  703;  Hoge  Eep.  258,  50  L.  E.  A.  747,   87  Am. 

r.  Eaton,  135  Fed.  Eep.  411,  141  Fed.  St.   Eep.   918;    Willey  t.  Decker,   11 
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In  a  very  late  case  decided  by  the  Supreme  Court  of  Idaho,^  it 
was  held  that  the  State  Engineer  by  granting  a  subsequent  permit 
can  not  interfere  in  any  manner  with  the  vested  rights  of  former 
permit  holders,  and  upon  this  subject  the  Court  said:  "In  Niel- 
son  V.  Parker  *  this  Court  held  that  the  State  Engineer  had  no  right, 
power,  or  authority  to  interfere  with  vested  rights  or  to  grant  a  per- 
mit for  the  appropriation  and  diversion  of  the  waters  of  a  stream 
where  the  same  had  already  been  appropriated.  The  State  Engi- 
neer has  no  power  or  authority  to  interfere  with  vested  rights  under 
a  permit  granted  by  him  for  the  appropriation  of  water,  and  there- 
after grant  a  permit  which  would  interfere  with  such  vested  rights. 
It  is  clear  under  the  law  that  the  rights  granted  to  Peterson  under 
his  permits  did  not  interfere  with  or  absorb  any  of  the  rights  granted 
to  Gard  under  his  permits.  The  appellants  therefore  took  no  title 
to  the  rights  acquired  by  Gard  through  or  by  Peterson's  permits."  ^ 

§  1367.  Criticism  of  the  laws  of  State  control. — The  laws  of 
State  control  are  modeled  somewhat  after  the  laws  of  Italy  and 
India  governing  the  subject  of  waters. ^  They  are  unique  in  this 
that  the  State  does  not  necessarily  wait  for  controversies  to  arise 
between  the  claimants  to  water,  but  of  its  own  motion  steps  in  and 
ascertains  just  how  much  water  is  available  for  beneficial  uses,  who 
are  the  claimants  to  the  water  and  their  priorities,  and  then,  know- 
ing these  fundamental  facts,  awards  the  use  of  the  water  to  the  per- 
sons entitled  to  the  same ;  and  if  there  is  any  water  unappropriated 
provides  in  detail  just  how  new  rights  to  its  use  may  be  acquired. 
The  State  then  employs  its  own  agents  to  distribute  the  water  to  the 
parties  entitled  to  the  same. 

From  a  study  of  these  laws  it  is  very  apparent  that  the  State  En- 
gineer find  the  governing  board  hold  the  most  important  offices  in 
the  State,  so  far  as  its  agricultural  interests  are  concerned,  and  by 
a  wise  and  sMUful  exercise  of  the  powers  entrusted  to  them  can 
bring  about  great  changes  for  betterment  in  the  development  of  the 

Wyo.  496,  73  Pae.  Eep.  210,  100  Am.  Idaho    504,     118     Pao.     Eep.     1099; 

St.  Eep.  939;  Vanderwork  v.  Hewes,  Youngs  v.  Began,  20  Idaho  275,  118 

15  N.  M.  439,  110  Pae.  Eep.  567.  Pao.  Eep.  499. 

3  Gard    v.    Thompson,    Idaho  i  For  the  laws  of  Italy,  see  Sec.  145. 

,  123  Pae.  Eep.  497.  For  the  laws  of  India,    see  Sees. 

4  19  Idaho,  727,  115  Pae.  Eep.  488.      113-117. 
B  Citing    King    v.    Chamberlin,    20 
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resources  of  their  respective  States.  This  is  true  not  only  as  regards 
the  acquisition  of  new  rights  since  the  laws  were  passed,  and  the 
distribution  of  the  water  to  the  respective  claimants  entitled  thereto 
of  all  rights,  but  in  some  States  also  the  determination  or  adjudica- 
tion, in  the  first  instance,  of  all  unadjudicated  existing  water  rights 
in  their  respective  States.  In  some  of  the  States  the  power  of  the 
State  Engineer  in  this  respect  is  almost  absolute,  and  even  in  juris- 
dictions having  governing  boards  h^  is  made  a  member  thereof  and 
the  executive  officer  of  the  board.  In  some  of  the  States  he  is  given 
also  what  are  in  effect  judicial  powers,  and  may,  in  the  first  instance, 
adjudicate  aU  conflicting  rights  and  render  his  decision  thereon. 
In  these  jurisdictions,  as  far  as  the  subject  of  water  rights  is  con- 
cerned, there  are  two  departments  of  the  government  vested  in  one 
individual — ^the  judiciary  and  executive.  He  institutes  proceedings 
which  are  tried  before  himself,  and  then  he  executes  his  own  decrees. 
The  question  has  often  arisen  as  to  whether  or  not,  under  our  form 
of  government,  it  is  not  too  great  a  power  to  vest  in  one  man  or  set 
of  men.  "In  Wyoming  charges  of  favoritism  were  made  against 
the  engineer,  and  the  exercise  of  this  authority  has  given  him  a 
great  deal  of  trouble."  ^  In  other  States  where  the  State  Engineer 
is  given  similar  powers  there  are  also  complaints.^ 

2  The  State  Engineer  and  His  Be-  3  See,   also,    for    criticism    of    the 

lation  to  brigation,  by  K.  P.  Teele,      adjudication  features  of  the  law  of 
Expert,     in     Irrigation     Institutions,      State  control,  Chap.  80, 
1906,  Bulletin  No.  168,  XJ.  S.  Dept 
of  Agriculture. 
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§  1369.     Excessive  water  rates — ^And  their  effect. 

§  1370.     The   general  right  to   fix  water  rates   comes  within  the   police 

powers  of  a  State  under  the  common  law. 
§  1371.    The  history  of  the  regulation  of  water  rates — States  hare  full 

control, 
i  1372.    The  judicial  regulation  of  rates  in  the  absence  of  constitutional  or 

statutory  provisions, 
i  1373.    Constitutional  provisions  relative  to  water  rates. 
§  1374.    Power  of  the  legislature  to  provide  for  the  regulation  of  water 

rates — Constitutional  limitations. 
§  1375.    Statutes  providing  how  rates  shall  be  fixed. 
§  1376.    Powers  and  duties  of  boards  to  fix  rates, 
i  1377.    Proceedings  must  be  had  before  the  board  before  the  courts  will 

interfere. 
§  1378.    Values  upon  what  compensation  may  be  based  for  a  "fair  return" 

to  the  company. 
§  1379.    The  determination  as  to  what  are  reasonable  rates. 
{  1380.    The  nature  and  effect  of  decisions  by  boards  fixing  rates — Judicial 

interference. 
§  1381.    Right  of  companies  to  contract  where  rates  are  not  fixed  by  law. 
§  1382.    Power   of  legislature   to   regulate   water   rates — Impairment  of 

contracts. 
§  1383.    Contracts  for  discriminatory  rates. 
§  1384.    Charges  of  "royalty"  or  "bonus"  not  permitted. 
§  1385.    Terms  of  payment. 

§  1368.  Scope  of  chapter. — In  this  chapter  we  will  discuss  all 
phases  of  the  subject  of  the  regulation  by  a  State  of  the  charges 
which  may  be  made  for  water  rights  by  parties  or  corporations 
where  the  right  is  originally  acquired  for  sale  or  other  disposal  for 
the  purpose  of  irrigation  and  other  beneficial  uses,  with  the  excep- 
tion of  the  right  to  fix  water  rates  by  city  ordinance  where  the  water 
is  furnished  to  a  municipality  and  its  inhabitants.  This  subject  we 
will  discuss  in  another  chapter.^ 

1  For   control  by  municipal   corpo-  For  right  to  fix  water  rates  by  city 

rations,  see  Chap.  71,  Sees.  1433-1448.      ordinance,  see  Sec.  1444. 
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§1369.  Excessive  water  rates — And  their  effect.— From  the 
experience  of  the  past,  beginning  with  the  early  history  of  the  Arid 
Begion  Doctrine  of  appropriation,  it  has  been  ascertained  that  it 
was  the  tendency  of  many  companies  and  corporations  which  had 
acquired  water  rights  for  the  express  purpose  of  selling  or  otherwise 
disposing  of  such  rights  for  irrigation  or  for  other  beneficial  pur- 
poses, to  make  excessive  charges  for  the  use  of  such  water  by  the 
actual  consumers.  It  has  therefore*been  found  necessary  that  the 
State  take  the  matter  up,  and  in  some  manner  regulate  the  charges 
for  the  use  of  water  which  may  be  made. 

The  sole  object  of  a  company  of  individuals  or  a  corporation  that 
invests  large  sums  of  money  in  an  irrigation  project  is  to  make  as 
much  money  as  it  can  by  way  of  profits  for  the  promoters  and  stock- 
holders of  the  same.  These  companies  are  by  no  means  eleemosy- 
nary concerns,  but  they  go  into  these  enterprises  for  what  they 
can  make  out  of  it.  The  money  is  usually  furnished. by  Eastern  or 
foreign  capitalists.  These  companies  take  up  certain  projects  where 
there  are  available  water  and  irrigable  land,  acquire  the  right  to 
make  the  appropriation,  construct  their  works  largely  upon  bor- 
rowed money,  for  which  they  issue  bonds  secured  by  mortgages. 
They  then  wait  for  settlers  to  come  and  take  up  the  land  under 
their  water  system  or  to  purchase  the  land  from  the  company,  should 
it  own  the  same.  Great  inducements  are  held  out  to  the  settlers  by 
the  means  of  advertisements  and  agents  as  to  the  peculiar  advan- 
tages of  the  particular  project.  By  these  means  the  settlers  are  pre- 
vailed upon  to  come  and  settle  upon  the  lands  under  the  project, 
and  which  are  whoUy  dependent  upon  it  for  the  water  supply. 
Oftentimes  these  settlers  are  from  the  East,  and  know  absolutely 
nothing  about  the  cultivation  of  land  by  the  means  of  irrigation,  but 
who  have  aU  of  these  things  to  learn  from  experience.  After  a  per- 
son has  once  settled  upon  these  lands,  constructed  his  house  and  the 
other  necessary  improvements,  prepared  his  land  for  cultivation, 
including  the  construction  of  his  ditches,  it  has  been  sometimes 
found  that  he  was  absolutely  at  the  mercy  of  the  company.  And, 
although  many  companies  have  acted  fairly  in  the  matter,  others 
have  taken  advantage  of  the  absolute  necessities  of  the  settlers,  and 
have  exacted  an  unreasonable  tribute  by  the  way  of  annual  cost, 
expenses  for  the  maintenance  of  the  works,  and  other  unreasonable 
charges.     This  was  true  to  the  extent  that  the  settler  oftentimes 
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found  out  to  his  sorrow  that,  instead  of  building  a  home  and  acquir- 
ing property  for  himself  and  family,  he  was  working  solely  for  the 
company  which  furnished  the  water  for  his  land,  and  which,  instead 
of  treating  him  fairly,  had  reduced  him,  by  means  of  ever-increas- 
ing indebtedness,  to  the  condition  of  abject  slavery.  And  at  times 
it  has  become  the  question  whether  the  settler  would  give  up  all  that 
he  had  acquired  and  move  to  some  new  place  or  to  toil  on,  ever  hop- 
ing that  some  time  in  the  future,  by  some  change  in  the  turn  of 
affairs,  he  would  be  enabled  to  get  from  under  the  clutches  of  the 
company  and  to  save  the  property  which  he  had  made  such  great 
efforts  to  acquire.  It  is  a  serious  matter  for  a  settler  to  give  up  his 
home,  after  having  lost  his  right  to  file  on  new  land  by  his  filing 
upon  these,  and  to  move  to  some  new  locality.  Yet  many  a  settler 
who  had  settled  upon  lands  which  were  wholly  dependent  upon  the 
water  furnished  by  certain  companies,  has  been  face  to  face  with 
this  very  proposition.  "All  is  not  gold  that  glitters. ' '  Neither  are 
all  advertisements  nor  the  statements  of  agents  concerning  these 
projects  absolutely  truthful.  The  gold  that  glitters  is  only  that 
which  glitters  in  the  coffers  of  some  of  these  companies,  or  in  those  of 
their  stockholders  or  promoters.  The  wise  man  will  carefully  inves- 
tigate all  of  these  matters  before  he  exhausts  his  homestead  or  other 
rights  and  takes  up  land  wholly  dependent  for  its  water  upon  these 
companies.  It  must  be  distinctly  understood  that  these  remarks 
do  not  apply  to  many  of  the  companies  in  existence  at  the  present 
time;  but  they  do  apply  to  some.  Enterprises  for  the  irrigation  of 
lands  present  opportunities  for  large  returns  upon  the  capital  in- 
vested, and  this  industry  has  been  invaded  by  wild-cat  propositions 
for  that  reason,  as  weU  as  has  the  mining  industry, 

§  1370.  The  general  right  to  fix  water  rates  comes  within  the 
police  powers  of  a  State  under  the  common  law. — As  we  have  seen 
in  a  previous  section,  the  right  of  a  State  to  regulate  the  use,  distri- 
bution, and  to  control  all  of  the  waters  flowing  within  its  boundaries 
comes  within  the  police  powers  of  the  State.  ^  So,  also,  the  general 
right  of  a  State  to  fix  the  maximum  rate  for  the  use  of  water  which 
may  be  charged  by  irrigation  or  water  companies  against  those. who 
are  furnished  the  water  thereby  comes  under  the  police  powers  of 
the  State.     The  laws  of  every  State  of  the  "West  permit  the 

1  For  police  powers  to  regulate,  see  Sees.  1340,  1341, 
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acquisition  of  water  rights  for  the  sale  and  rental  of  the  water.'' 
Although  water  may  be  appropriated  for  this  purpose  by  an 
individual,  the  usual  method  is  by  means  of  companies  of  indi- 
viduals, or  corporations.  Where  the  object  of  these  companies  is 
for  the  sale  or  disposal  of  the  water  to  others  who  are  actual  con- 
sumers thereof,  these  companies  or  corporations  are  considered  in 
law  as  quasi-public,  or,  as  sometimes  referred  to,  "public  service" 
companies  or  corporations.^  This%eing  so,  each  State  has,  at  com- 
mon law  under  its  general  police  powers,  the  right  to  fix  the  maxi- 
mum charge  which  may  be  made  "for  services  rendered,  accommo- 
dations furnished,  and  articles  sold."  *  These  powers  "are  nothing 
more  or  less  than  the  powers  of  government  inherent  in  every  sov- 
ereignty— that  is  to  say,  the  power  of  governing  men  and  things."  ^ 
This  power  of  a  State  is  applied  where  the  property  in  question  is 
strictly  private,  under  the  maxim.  Sic  utere  tuo  ui  alienum  non 
laedas;  ^  therefore,  to  a  much  greater  extent  is  it  applicable  to  prop- 
erty which,  although  owned  by  private  parties,  has  become  clothed 
with  a  public  interest,  and  when  used  in  such  a  manner  as  to  make 
it  of  public  concern,  and  affect  the  community  at  large.  As  was 
said  by  Mr.  Chief  Justice  Waite,'''  "When,  therefore,  one  devotes  his 
property  to  a  use  in  which  the  public  has  an  interest,  he,  in  effect, 
grants  to  the  public  an  interest  in  the  use,  and  must  submit  to  be 
controlled  by  the  public  for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created.    He  may  withdraw  his  grant  by  dis- 

2  For  the  appropriation  of  water  Ariz.  376,  65  Pae.  Eep.  332;  Merrill 
for  sale,  see  Sees.  703,  1491,  1492.  v.  Southside  Irr.  Co.,  112  Cal.  433,  44 

3  For  the  legal  status  of  companies  Pac.  Eep.  720 ;  Western  Irr.  Co.  v. 
organized  for  the  purpose  of  furnish-  Chapman,  8  Kan.  App.  778,  59  Pae. 
ing  water,  see  Sees.  1493-1498.  Eep.    1098 ;    Wilterding   v.    Green,    4 

That  individuals  and  corporations  Idaho  773,  45  Pae.  Eep.  134;  North- 
engaged  in  the  carrying  of  water  for  ern  Light  &  Pr.  Co.  v.  Stacher,  13 
compensation  are  held  to  be  common  Cal.  App.  404,  109  Pac.  Eep.  896. 
carriers  or  quasi  common  carriers,  or  4  Mr.  Chief  Justice  Waite  in  Munn 
quasi  public  companies,  see,  also,  v.  People  of  Illinois,  94  TJ.  S.  113,  24 
Wheeler   v.    Northern    Colo.    Irr.    Co.,  L.  Ed.  77. 

10  Colo.  582,  17  Pac.  Eep.  487 ;   Salt  5  Mr.  Chief  Justice  Tawney  in  the 

River  _  Valley   C.    Co.   v.    Nelssen,    10  License  Cases,  5  How.  46  TJ.  S.  573, 

Ariz.  9,  85  Pae.  Eep.  117,  12  L.  R.  A.',  12  L.  Ed.  287. 

N.  S.,  711;  Gould  v.  Maricopa  Canal  6  See   Sees.   1495,   1496. 

Co.,  8  Ariz.  429,  76  Pac.  Eep.  598 ;  7  Munn  v.  People  of  Illinois,  supra. 
Slosser  v.  Salt  River  Val.  C.  Co.,  7 
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continuing  the  use,  but  so  long  as  he  maintains  the  use  he  must 
submit  to  the  control."  This  is  the  general  power  under  which  a 
State  fixes  maximum  water  rates  which  may  be  charged  consumers 
by  public  service  corporations.^  But  the  exercise  of  the  police  pow- 
ers of  a  State  is  not  confined  to  the  fixing  of  water  rates,  and  is  not 
the  outgrowth  of  the  Arid  Eegion  Doctrine  of  appropriation,  but  is 
exercised  in  the  fixing  of  rates  of  other  articles  of  sale  and  of  serv- 
ices rendered  by  these  public  service  corporations.  Under  these 
general  powers  Congress  in  1820  conferred  upon  the  City  of  Wash- 
ington the  power  to  regulate  the  right  of  wharfage  at  private 
wharves,  the  sweeping  of  chimneys,  and  to  fix  the  rates  of  fees  there- 
for, and  the  weight  and  quality  of  bread.®  Under  these  general  pow- 
ers the  various  States  of  the  Union  have  enacted  laws  regulating 
rates  which  might  be  charged  by  these  corporations  for  the  furnish- 


8  Wheeler  v.  Northern  Colo.  Irr.  Co., 
10  Colo.  582,  17  Pao.  Eep.  487,  3  Am. 
St.  Eep.  603,  where  the  Court  held 
that  even  under  the  common  law  a  cor- 
poration of  this  nature  ' '  exists  largely 
for  the  benefit  of  others,  being  en- 
gaged in  the  business  of  transporting 
for  hire,  water  owned  by  the  public, 
to  the  people  owning  the  rights  to  its 
use.  It  is  permitted  to  acquire  cer- 
tain rights  as  against  those  subse- 
quently diverting  water  from  the  same 
natural  stream.  It  may  exercise  the 
power  of  eminent  domain.  Its  busi- 
ness is  aftonatively  sanctioned,  and 
its  profits  and  emoluments  are  fairly 
guaranteed.  But  in  consideration  of 
this  express  recognition,  together  with 
the  privileges  and  protection  thus 
given,  it  is,  for  the  public  good, 
charged  with  certain  duties,  and  sub- 
jected to  a  reasonable  control." 

See,  also.  Spring  Valley  W.  Co.  v. 
Schottler,  110  IT.  S.  347,  28  L.  Ed. 
173,  4  Sup.  Ct.  Eep.  48,  where  the 
Court  held  that  it  was  within  the 
power  of  the  State  or  municipality  to 
regulate   the   prices    at   which   water 


shall  be  sold  by  one  who  enjoys  a  vir- 
tual monopoly  of  the  sale;  County  of 
^an  Francisco  v.  Spring  Valley  "W. 
Co.,  48  Cal.  493 ;  Spring  Valley  W.  Co. 
V.  City  of  San  Francisco,  82  Cal.  286, 
22  Pac.  Eep.  910,  1046,  6  L.  E.  A. 
756,  '16  Am.  St.  Eep.  116;  San  Diego 
etc.  Co.  V.  Jasper,  189  IT.  S.  439,  47 
li.  Ed.  892,  23  Sup.  Ct.  Eep.  571; 
affirming  Id.,  110  Fed.  Eep.  703,  89 
Fed.  Eep.  274;  San  Diego  etc.  Co.  v. 
City  of  National  City,  174  U.  S.  739, 
43  L.  Ed.  1154,  19  Sup.  Ct.  Eep.  804; 
affirming  Id.,  74  Fed.  Eep.  79;  Salt 
Eiver  Valley  C.  Co.  v.  Nelssen,  10 
Ariz.  9,  85  Pac.  Eep.  117,  12  L.  E.  A., 
N.  S.,  711;  City  of  Indianapolis  v. 
Navin,  151  Ind.  139,  47  N.  E.  Eep. 
525;  Freeport  W.  Co.  v.  City  of  Free- 
port,  186  m.  179,  57  N.  E.  Bep.  862, 
180  U.  S.  587,  45  ,L.  Ed.  679,  21  Sup. 
Ct.  Eep.  493;  Santa  Ana  W.  Co.  v. 
Town  of  Buena  Ventura,  65  Fed.  Eep. 
323;  City  of  Danville  v.  Danville  W. 
Co.,  178  HI.  299,  53  N.  E.  Eep.  118; 
Id.,  69  Am.  St.  Bep.  304. 
»  3  Stat.  L.  587,  See.  7. 
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ing  of  gas,io  telephone  services,^!  transportation  services  by  rail- 
roads, 12  and  what  is  a  reasonable  toU  to  be  charged  by  a  turnpike 
coinpany.13 

§  1371.  The  history  of  the  regnilation  of  water  rates — States 
have  full  control. — The  history  of  the  regulation  of  water  rates 
throughout  the  Western  States  is  as  follows:  First,  the  settlers 
unaided  and  alone  fought  the  matter  of  excessive  charges  with  their 
respective  companies  furnishing  the  water  and  making  such  charges, 
and,  as  far  as  the  results  were  concerned,  the  odds  were  very  much 
in  favor  of  tBe  companies ;  second,  the  courts  began  to  take  notice 
of  these  excessive  rates,  which  resulted  in  some  jurisdictions  in  ju- 
dicial regulation  of  water  rates  which  might  be  charged  by  irriga- 
tion companies  in  the  absence  of  statutory  provisions ;  1  third,  con- 
stitutional provisions  providing  for  the  regulation  of  water  rates 
by  the  legislature,  and  legislative  enactments  in  States  whether  there 
were  constitutional  provisions  or  not,  either  in  and  of  themselves 
regulating  the  rates  which  might  be  charged  consumers  by  com- 
panies, or  the  granting  of  the  power  to  some  public  officer,  or  board, 
or  to  the  Court,  to  make  such  regulations  according  to  the  facts  in 
each  particular  ease.2 

As  far  as  the  United  States  id  concerned  the  right  is  left  to  each- 
State  to  regulate  the  charges  for  water  from  reservoirs  or  other 
works  occupying  rights  of  way  over  the  public  lands  under  the  Act 
of  March  3, 1891,3  in  the  following  language:    "Provided,  that  the 

10  People  V.  Chicago  Gas  Trust,  130  vide  for  maximnTn  rates  of  charges  for 
m.  268,  22  N.  E.  Bep.  798;  Gibbs  v.  railroad  companies,  provided  they  are 
Consolidated  Gas  Co.,  130  17.  S.  396,  such  as  mil  admit  of  the  carrier  earn- 
32  L.  Ed.  979,  9  Sup.  Ct.  Bep.  553.  ing  a  compensation  just  to  it  and  the 

11  City  of  St.  Louis  v.  Bell  Tele-  public;  Smyth  v.  Ames,  169  TT.  S.  466, 
phone  Co.,  96  Mo.  623,  10  S.  W.  Bep.  42  L.  Ed.  819,  18  Sup.  Ct.  Bep.  418. 
197;  State  v.  Citizens'  Telephone  Co.,  13  Covington  &  L.  Tump.  Boad  Co. 
61  So.  Car.  83,  39  S.  E.  Bep.  254,  85  v.  Sanford,  164  V.  S.  578,  41  L.  Ed. 
Am.  St.  Bep.  870.  560,  17  Sup.  Ct.  Bep.  198. 

12  Chicago,  Milwaukee  &  St.  Paul  See,  also,  Preund  on  Police  Power, 
E.  Co.  V.  Tompkins,  176  IT.  S.  167,  Sees.  372  et  seq. 

44  L.  Ed.  417,  20  Sup.  Ct.  Bep.  336;  i  See  Sec.  1312. 

Lake   Shore   &   Mich.   So.   B.   Co.   v.  2  See  Sees.  1373-1375. 

Smith,  173  U.  8.  684,  43  L.  Ed.  858,  S  For  the  Act   of   March  3,   1891, 

19  Sup.  Ct.  Bep.  565,  where  it  is  held  see  Sees.  937-949. 

that  a  State  by  legislation  may  pro- 
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charges  for  water  coining  in  whole  or  part  from  reservoir  sites  used 
or  occupied  under  the  provisions  of  this  Act  shall  always  be  subject 
to  the  control  and  regulation  of  the  respective  States  and  Territories 
in  which  such  reservoirs  are  in  whole  or  part  situate. ' '  * 

The  necessity  for  regulation  of  rates  of  water,  and,  in  fact,  all 
public  service  corporations,  is  becoming  greater  and  greater.  As 
was  said  by  the  Supreme  Court  of  the  United  States:  ^  "Kegula- 
tion  of  public  service  corporations,  which  perform  their  duties 
under  conditions  of  necessary  monopoly,  will  occur  with  greater  and 
greater  frequency  as  time  goes  on." 


§  1372.  The  judicial  regfulation  of  rates  in  the  absence  of  con- 
stitutional or  statutory  provisions. — In  the  absence  of  either  con- 
stitutional or  statutory  provisions,  it  is  within  the  power  of  the 
courts  to  inquire  whether  the  rates  charged  and  collected  for  water 
furnished  consumers  are  reasonable  or  unreasonable  in  actions  prop- 
erly brought  where  the  question  of  rates  is  involved-^  Again,  in  the 
absence  of  such  provisions  the  courts  will  enjoin  the  collection 


4  Act  of  Feb.  26,  1897,  7  Fed.  Stat. 
Ann.,  1905,  p.  1098;  2  Comp.  Stat. 
1901,  p.  1556;  29  Stat.  L.  599. 

B  Knoxville  v.  Knoxville  W.  Co., 
212  V.  a.  1,  53  L.  Ed.  371,  29  Sup. 
Ct.  Rep.  148. 

1  That  the  general  right  to  fix  rates 
comes  within  the  police  powers  of  a 
State  at  common  law,  see  Sec.  1370. 

Whether  rates  which  have  been 
charged  for  its  services  by  a  public  cor- 
poration are  unreasonable  is  a  proper 
subject  for  judicial  inquiry.  Salt 
Eiver  Valley  C.  Co.  v.  Nelssen,  10 
Ariz.  9,  85  Pac.  Eep.  117,  12  L.  E. 
A.,  N.  S.,  711. 

"Where  the  constitution  and  statute 
are  absolutely  silent  as  to  the  amount 
of  the  charge  for  transportation,  and 
the  time  and  manner  of  its  coUeetion, 
there  would  be  strong  legal  ground 
for  the  position  that  the  demands  in 
these  respects  must  be  reasonable. 
The  carrier  voluntarily  engages  in  the 
enterprise.    It  has  in  most  instances, 


from  the  nature  of  things,  a  monopoly 
of  the  business  along  the  line  of  its 
canal.  Its  vocation,  together  with  the 
use  of  its  property,  are  closely  aUied 
to  the  public  interest.  Its  conduct  in 
connection  therewith  materially  affects 
the  community  at  large.  It  is,  I 
think,  charged  with  what  the  decisions 
term  a  'public  duty  or  trust.'  In 
the  absence  of  legislation  on  the  sub- 
ject, it  would,  for  these  reasons,  be 
held,  at  common  law,  to  have  sub- 
mitted itself  to  a  reasonable  judicial 
control,  invoked  and  exercised  for  the 
common  good,  in  the  matter  of  regu- 
lations and  charges;  and  an  attempt 
to  use  its  monopoly  for  the  purpose 
of  coercing  compliance  with  unreason- 
able and  extortionate  demands  would 
lay  the  foundation  for  judicial  inter- 
ference. ' '  Mr.  Justice  Helm  in  Wheeler 
V.  Northern  Colo.  Irr.  Co.,  10  Colo. 
582,  17  Pac.'  Eep.  487,  3  Am.  St.  Eep. 
683. 
See,  also,  San  Diego  etc.  Co.  t.  San 
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of  charges  made  which  are  unreasonable  and  excessive,^  or  enjoin 
the  company  from  preventing  the  water  from  flowing  through  the 
consumer's  ditch,  where  a  reasonable  rate  is  tendered,^  or  by  a  writ 
of  mandate  compel  the  company  to  deliver  the  water  to  the  con- 
sumer upon  his  tendering  a  reasonable  rate  therefor.*  But  the 
Court  has  no  power  to  make  a  general  rule  prescribing  the  rates 
which  may  be  charged  in  the  future,  either  as  applied  to  a  particular 
company  or  in  general  to  companies  operating  within  its  jurisdic- 
tion. This  is  a  matter  for  the  legislature.  By  analogy  the  same 
rule  in  this  respect  applies  to  the  courts  as  is  applied  to  the  Inter- 
state Commerce  Commission.  Under  the  Interstate  Commerce  Act 
the  commission  has  no  power  to  prescribe  the  tariff  of  rates  which 
shall  control  railroads  in  the  future.  As  was  said  by  Mr.  Justice 
Brewer,  "It  is  one  thing  to  inquire  whether  the  rates  which  have 
been  charged  and  collected  are  reasonable — ^that  is  a  judicial  act; 
but  entirely  a  different  thing  to  prescribe  rates  which  shall  be  pre- 
scribed in  the  future — that  is  a  legislative  act."  ^  And  as  held  in 
a  later  ease  by  the  same  Court,  in  a  water  case  directly  in  point,  the 
Court  will  not  fix  the  amount  of  water  rates,  even  on  holding  that 
the  rates  formerly  charged  are  unre&,sonable,  but  resort  must  first 
be  had  to  the  body  designated  by  law  to  fix  the  proper  rates,  which, 
in  California,  is  the  Board  of  County  Supervisors.^ 

Diego,  118  Cal.  556,  50  Pac.  Eep.  633,  Slosser  v.  Salt  River  Valley  C.  Co.,  7 

38   L.   R.  A.   460,   62   Am.   St.   Rep.  Ariz.  376,  65  Pae.  Eep.  332;  Gould  v. 

261.  Maricopa  C.  Co.,  8  Ariz.  429,  76  Pac. 

In  an  action  by  an  irrigation  com-  Eep.  598;  Salt  Eiver  Valley  C.  Co.  v. 

pany  for  water  rents,  whether  the  eon-  Nelssen,    10    Ariz.    9,    85    Pac.    Eep. 

tract  with  the  consumer  was  or  was  117,  12  L.  E.  A.,  N.  S.,  711. 

not  a  reasonable  one  is  held  to  be  a  5  Interstate     Com.    Commission    v. 

question  for  the  jury.    Colorado  C.  Co.  Cincinnati  etc.  Co.,  167  TI.  S.  497,  42 

v.  McFarland,  50  Tex.  Civ.  App.  92,  L.  Ed.  243,  17  Sup.  Ct.  Eep.  896;  see, 

94  S.  W.  Eep.  400,  109  S.  W.  Eep.  also,  cases  cited. 

435.  See,  also.  Salt  Eiver  Valley  C.  Co.  v. 

2  Wheeler  v.  Northern  Colo.  Irr.  Co.,  Nelssen,  10  Ariz.  9,  85  Pac.  Rep.  117, 
10  Colo.  582,  17  Pac.  Eep.  487,  3  Am.  12  L.  E.  A.,  N.  S.,  711,  where  the 
St.  Eep.  603.  action  was  to  recover  an  excessive  rate 

3  Salt  Eiver  Valley  C.  Co.  v.  Nelssen,  paid,  and  the  Court  held  that  a  re- 
10  Ariz.  9,  85  Pac.  Eep.  117,  12  L.  E.  covery  might  be  had. 

A.,  N.  S.,  711.  6  Osborne  v.  San  Diego  etc.  Co.,  178 

4  Wheeler  v.  Northern  Colo.  Irr.  Co.,  TJ.  S.  22,  44  L.  Ed.  961,  20  Sup.  Ct. 
fupra;  Northern  Colo.  Irr.  Co.  v.  Poup-  Eep.  860;  a£Srming  Id.,  76  Fed.  Eep. 
prit,  47  Colo.  490,  108  Pac.  Eep.  23;  319. 
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§  1373.  Constitutional  provisions  relative  to  water  rates. — In  a 
number  of  the  Western  States  the  tendency  of  water  companies  to 
make  excessive  charges  for  furnishing  water  to  consumers  was  rec- 
ognized, and  at  an  early  day  in  the  formation  of  their  constitutions 
provisions  were  therein  inserted  to  the  effect  that  the  respective 
legislatures  shall  provide  by  law  in  the  manner  in  which  water  rates 
shall  be  established.  ^  In  none  of  the  constitutions,  however,  are 
the  definite  maximum  rates  therein  fixed ;  they  only  provide  that  the 
legislature  shall  determine  how  they  shall  be  fixed. 

The  Constitution  of  the  State  of  Colorado  provides  that  the  legis- 
lature shall  provide  by  law  that  the  board  of  county  commissioners 
in  their  respective  counties  shaU  have  power,  when  application  is 
made  to  them  by  either  party  interested,  to  establish  reasonable 
maximum  rates  to  be  charged  for  the  use  of  water,  whether  fur- 
nished by  individuals  or  corporations.^ 

In  the  original  constitution  of  California  there  were  no  provisions 
upon  this  subject,  but  in  the  amended  constitution  adopted  in  1879, 
and  which  went  into  effect  on  January  1,  1880,  it  was  provided  to 
the  effect  that:  "The  use  of  all  water  now  appropriated,  or  here- 
after to  be  appropriated,  for  sale,  rental,  or  distribution,  is 
hereby  declared  to  be  a  public  use  and  subject  to  the  regula- 
tion and  control  of  the  State  in  the  manner  to  be  prescribed  by 
law."  3  And  the  section  further  provides  that  the  rates  of  compen- 
sation to  be  collected  where  the  water  was  supplied  "to  any  city  or 
county,  or  city  or  town,  or  the  inhabitants  thereof,"  shall  be  fixed 
annually  by  the  board  of  supervisors  of  the  county,  or  by  the  gov- 
erning board  of  the  city  or  town,  such  rates  to  continue  in  force  for 
one  year  and  no  longer.  This  latter  provision  applies  exclusively  to 
cases  where  the  water  is  supplied  to  incorporated  cities  or  towns.* 
And  in  Section  2  of  the  same  article  it  is  provided  that  the  right  to 
collect  rates  supplied  to  such  cities  or  towns  is  a  franchise,  and  can 

1  For  these  constitutional  provisions,  ownership  of  the  water  should  remain 
see  Part  XIV.  in  the  public,  with  a  perpetual  right  to 

2  Colo.  Const.,  Art.  16,  Sec.  5.  its  use,  free  of  charge,  in  the  people." 
See  Wheeler  v.  Northern  Colo.  Irr.  3  Cal.  Const.,  Art.  14,  Sec.  1. 

Co.,  10  Colo.  582,  17  Pac.  Eep.  487,  4  San  Diego  etc.  Co.  v.  City  of  Na- 

3   Am.   St.   Rep.   603,   construing  the  tional  City,  174  XJ.  S.  739,  43  L.  Ed. 

phrase,  "to  be  charged  for  the  use  1154,  19  Sup.  Ct.  Eep.  804 j  affirming 

of  water,"  as  meaning  a  charge  for  Id.,    74    Fed.    Eep.    79;     People    v. 

the  carriage  of  water,  and  that  "the  Stephens,  62  Cal.  209. 
156— Kin.  on  Irr. 
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not  be  exercised  except  by  the  authority  of  and  in  the  manner  pre- 
scribed by  law.s  The  first  part  of  the  section  quoted  above  gives 
no  authority  for  the  fixing  of  rates  where  the  water  is  furnished 
exclusively  to  stockholders  of  a  corporation  and  not  sold,  rented,  or 
distributed  to  the  public  generally.^  These  provisions  of  the  consti- 
tution were  evidently  aimed  at  water  monopolies,  and,  therefore, 
they  were  adopted  in  the  fundamental  law  of  the  State  as  a  safe- 
guard also  against  future  legislative  action.  As  was  held  in  an 
action  decided  in  1882,^  "If  the  framers  of  the  instrument  had  in- 
tended to  leave  the  entire  matter  where  it  previously  rested — ^in  the 
hands  of  the  legislature — they  would  have  said  so  in  appropriate 
language.  But  it  is  perfectly  evident  that  there  were  some  things 
that  they  were  unwiUing  to  trust  to  the  legislature.  It  is  not  with 
the  view  of  'liberating  the  great  public  uses  of  water  and  gas  from 
legislative  control  and  making  them  independent  of  the  State'  that 
the  changes  were  made,  butj  on  the  contrary,  it  was  intended,  in 
certain  enumerated  respects,  to  lay  a  stronger  hand  upon  them  than 
that  of  the  legislature — ^to  wit,  the  hand  of  the  constitution  itself."  8 


B  See  People  v.  Stephens,  62  Cal. 
209;  Fresno  Canal  Co.  v.  Park,  129 
Cal.  437,  62  Pae.  Eep.  87;  San  Joa- 
quin etc.  Co.  V.  Merced  County,  2  Cal. 
App.  593,  84  Pae.  Eep.  285;  Stanis- 
laus W.  Co.  V.  Bachman,  152  Cal.  716, 
93  Pao.  Eep.  858,  15  L.  E.  A.,  N.  S., 
359, 

6  MePadden  v.  Board  of  Supervisors 
of  Los  Angeles  County,  74  Cal.  571, 
16  Pae.  Eep.  397. 

7  People  V.  Stephens,  62  Cal.  209. 

8  Const.,  Art.  14,  See.  1,  providing 
for  the  regulation  and  control  by  the 
State  of  all  water  "appropriated  for 
sale,  rental,  or  distribution,"  applies 
to  all  water  set  apart  for,  or  devoted 
to  such  purposes,  whether  taken  from 
public  streams,  or  acquired  from  other 
sources.  Merrill  v.  South  Side  Irr. 
Co.,  112  Cal.  426,  44  P'ac.  Eep.  720, 
and  where  it  is  said:  "The  evident 
purpose  of  the  framers  of  our  con- 
stitution was  to  strike  a  blow  at  the 
monopolies  which  had  grown  up  out 


of  the  sale,  rental,  and  distribution  of 
water." 

For  the  further  construction  of  the 
California  constitution,  see  Spring  Yal- 
ley  Water  Works  v.  Schottler,  110  IT. 
S.  347,  28  L.  Ed.  173,  4  Sup.  Ct. 
Eep.  48;  Fresno  C.  Co.  v.  Park,  129 
Cal.  437,  62  Pae.  Eep.  87,  where  it 
is  said  that  where  the  maximum  water 
rates  were  not  fixed  as  by  law  pro- 
vided, a  contract  whereby  a  vrater 
company  undertook  to  furnish  water 
was  not  forbidden  by  the  provisions  of 
Article  14,  Section  1,  of  the  constitu- 
tion, and  could  be  enforced. 

See,  also,  San  Diego  Flume  Co.  ▼. 
Souther,  104  Fed.  Eep.  706,  44  C.  C. 
A.  143;  Id.,  90  Fed.  Eep.  164,  32  C. 
C.  A.  548;  Lanning  t.  Osborne,  76 
Fed.  Eep.  319. 

See,  also,  San  Joaquin  etc.  Co.  t. 
Merced  County,  2  Cal.  App.  593,  84 
Pae.  Eep.  285;  Stanislaus  W.  Co.  v. 
Bachman,  152  Cal.  716,  93  Pae.  Eep. 
858,  15  L.  E.  A.,  N.  S.,  359. 
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The  constitution  of  the  State  of  Idaho  provides  that  "the  right 
to  collect  rates  or  compensation  for  the  use  of  any  water  supplied 
to  any  county,  city  or  town,  or  water  district,  or  the  inhabitants 
thereof,  is  a  franchise  and  can  not  he  exercised  except  by  authority 
of  and  in  the  manner  prescribed  by  law." 

"The  legislature  shall  pro^-ide  by  law  the  manner  in  which  rea- 
sonable maximum  rates  may  be  established  to  be  charged  for  the  use 
of  water  sold,  rented,  or  distributed  for  any  useful  or  beneficial 
purpose."  9  The  Court  has  construed  this  section  to  mean  that  it 
commands  the  legislature  to  provide,  by  law,  the  manner  in  which 
these  rates  may  be  established,  and  by  necessary  implication  pro- 
hibits the  legislature  from  fixing  such  rates,  and  that  an  Act  of  the 
legislature  attempting  to  fix  an  absolute  maximum  rate  which  might 
be  charged  is  unconstitutional  and  void.^"  This  was  upon  the  the- 
ory that  some  canal  companies  can  furnish  water  for  much  less  than 
others,  and  still  make  a  reasonable  profit  on  their  investment ;  but, 
that  a  rate  which  would  make  a  reasonable  profit  on  the  investment 
of  one  canal  would  be  confiscation  for  another,  and  that  no  State 
can  deprive  a  person  of  his  property  without  due  process  of  law. 

In  some  States  by  constitutional  provisions,  the  power  to  fix  water 
rates  is  conferred  upon  some  public  service  commission.  In  Cali- 
fornia by  the  new  constitutional  provision  adopted  by  the  people 
of  the  State,  October  10,  1911,  it  was  provided  by  the  amendment 
to  Article  12,  Section  23,  that  every  private  corporation  and  every 
individual  or  association  of  individuals  owning,  operating,  man- 
aging, or  controlling  any  canal,  or  pipe  line  plant  for  the  produc- 
tion, generation,  transmission,  delivery,  or  furnishing  of  heat,  Ught, 
water,  or  power  was  thereby  declared  to  be  a  public  utility  subject 
to  such  control  and  regulation  by  the  railroad  tjommission,  as  may 
be  provided  by  the  legislature,  "and  the  right  of  the  legislature  to 
confer  powers  upon  the  railroad  commission  respecting  public 
utilities  is  hereby  declared  to  be  plenary,  and  to  be  unlimited  by 
any  provision  of  this  constitution." 

The  new  Arizona  constitution.  Article  15,  Section  1,  provides 
for  the  creation  of  a  "Corporation  Commission,"  and  Sections  2 
and  3  of  the  same  article  provide  as  follows :  "Section  2.  All  cor- 
porations other  than  municipal  engaged  in  carrying  persons  or 

•  Idaho  Const.,  Art.  15,  Sees.  2,  6.  lo  Wilson  v.  Perrault,  6  Idaho  178, 

54  Pae.  Eep.  617. 
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property  for  hire ;  or  in  furnishing  gas,  oil,  or  electricity  for  light, 
fuel,  or  power ;  or  in  furnishing  water  for  irrigation,  fire  protection, 
or  other  public  purposes;  or  in  furnishing,  for  profit,  hot  or  cold 
air  or  steam  for  heating  or  cooling  purposes;  or  in  transmitting 
messages,  or  furnishing  public  telegraph  or  telephone  service,  and 
all  corporations  other  than  municipal,  operating  as  common  car- 
riers, shall  be  deemed  public  service  corporations. 

' '  Section  3.  The  corporation  commission  shall  have  full  power  to, 
and  shall,  prescribe  just  and  reasonable  classifications  to  be  used, 
and  just  and  reasonable  rates  and  charges  to  be  made  and  collected, 
by  public  service  corporations  within  the  State  for  service  rendered 
therein,"  etc. 

These  provisions  of  the  constitutions  are  declared  by  the  courts  to 
be  merely  declaratory  of  the  common  law  principles  discussed  in 
previous  sections  of  this  chapter,ii  concerning  the  regulation  by  a 
State  of  the  conduct  of  companies  in  the  business  of  furnishing 
water  to  consumers,  in  the  absence  of  constitutional  or  statutory 
provisions.  12 

§  1374.  Power  of  the  legislature  to  provide  for  the  regulation 
of  water  rates — Constitutional  limitations. — The  legislature  of  s 
State  has  the  power,  under  the  general  police  powers  granted  to  a 
sovereignty,  to  enact  statutory  laws  providing  for  the  regulation  of 
water  rates,  and  to  determine  how  the  maximum  rate,  which  may 
be  lawfully  charged  by  those  in  the  business  of  furnishing  water 
to  others,  may  be  fixed;  and  that,  too,  regardless  of  the  fact  as  to 
whether  or  not  there  are  provisions  in  the  constitutions  of  the  re- 
spective States  authorizing  the  enactment  of  such  laws.  These  stat- 
utory provisions  are  but  the  recognition  of  the  common  law  prin- 
ciple that  the  persons,  or  corporations,  who  undertake  to  perform 
a  public  or  quasi-public  duty,  must  do  so  in  a  reasonable  manner, 
and  must  charge  only  a  reasonable  amount  for  the  services  per- 
formed.   These  Acts  are,  therefore,  held  to  be  constitutional.  ^ 

11  See  Sees.  1370-1372.  Eep.  87;  Munn  v.  People  of  Illinois, 

12  Wheeler  v.  Northern  Colo.  Irr.  94  XT.  S.  113,  24  L.  Ed.  77;  Chicago 
Co.,  10  Colo.  582,  17  Pac.  Eep.  487,  &  N.  W.  E.  Co.  v.  People,  56  Dl. 
3  Am.  St.  Eep.  608;  People  v.  Ste-  365,  8  Am.  St.  Eep.  690;  Vincent  v. 
phens,  62  Cal.  209;  Price  v.  Riverside  Chicago  &  Alton  E.  Co.,  49  Dl.  33. 
etc.  Co.,  56  Cal.  431,  433;  Fresno  etc.  1  Munn  v.  People  of  Illinois,  94  U. 
Co.   T.  Park,   129   Cal.   437,   62   Pao.  S.  113,  24  L.  Ed.  77. 
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Therefore,  no  constitutional  provision  is  necessary  for  either  the 
legislature,  or  the  courts,  to  protect  the  consumer  of  water  against 
the  extortionate  charges  -which  may  be  made  by  individuals,  or 
companies,  who  are  in  the  business  of  furnishing  water  for  use  by 
others.2  And,  upon  the  other  hand,  it  requires  no  constitutional 
provision  for  either  the  legislature,  or  the  courts,  to  protect  the 
companies  or  individuals  furnishing  the  water  in  their  right  to  make 
such  a  charge  for  the  water  furnished  as  will  give  a  reasonable  re- 
turn on  their  investment.  Therefore,  the  legislatures  of  all  these 
States  have  provided  by  law  just  how  water  rates  may  be  fixed  in 
order  that  they  may  be  reasonable  and  just,  both  as  regards  the 
rights  of  the  parties  furnishing  the  water,  and  the  rights  of  the 
parties  consuming  it.3 

The  only  limitations  imposed  upon  a  State  legislature  in  the  mat- 
ter of  the  regulation  of  water  rates  are  those  imposed  by  the  Con- 
stitution of  the  United  States  and  of  the  State  where  the  regulation 
is  sought  to  be  made.  An  Act  can  not  be  passed  which  attempts  to 
fix  the  rates  so  low  that  the  individuals  or  companies  can  not  realize 
a  reasonable  profit  upon  their  investment,  or  which  will  amount 
to  a  confiscation  of  the  property  acquired  by  the  ditch  company. 

See,    also,    for    right    to   regulate  Valley  Water  Works  Co.  v.  San  Frau- 

under  the  common  laws,  See.  1372.  oisoo,  82  Gal.  286,  22  Pao.  Eep.  910, 

"To  regulate  or  establish  rates  for  1046,  6  L.  R.  A.  756,  16  Am.  St.  Eep. 

which  water  will  be  supplied  is,  in  its  116;    San   Diego   W.   Co.   v.   City   of 

nature,  the   execution   of   one   of   the  San  Diego,  118  Cal.  556,  50  Pae.  Eep. 

powers  of  the  State,  and  the  right  of  633,  38  L.  E.  A.  460,  62  Am.  St.  Eep. 

the  State  so  to  do  should  not  be  re-  261;   Santa  Ana  W.  Co.  v.   Town  of 

garded    as    parted    with    any    sooner  Buena    Ventura,    65   Fed.    Eep.    323; 

than  the  right  of  taxation  should  be  Boise  etc.  Co.  v.  Boise  City,  123  Fed. 

so  regarded."     County  of  Stanislaus  Eep.   232,   59   C.   C.   A.   236;   Denver 

V.  San  Joaquin  etc.  Co.,  192  U.  S.  201,  v.  Denver  Union  W.  Co.,  41  Colo.  77, 

48  L.  Ed.  406,  24  Sup.  Ct.  Eep.  241.  91    Pao.    Eep.     918;     Spring     Valley 

The  legislature,  in  the  exercise  of  Water  Co.  v.  San  Francisco,  165  Fed. 

its    police    power,    may    regulate    the  Rep.  676. 

rate  to  be  charged  by  a  corporation  2  Wheeler  v.  Northern  Colo.  Irr.  Co., 

doing  business  affected  with  a  public  10    Colo.    582,    17   Pac.    Eep.    487,    3 

interest.     Northern  Light   &  Pr.   Co.  Am.  St.  Eep.  603. 

v.  Stacher,  13  Cal.  App.  404,  109  Pao.  3  For   the   abstract   of   these   Acts, 

Eep.    896;    San   Francisco   v.    Spring  see  Sec.  1375. 

Valley  W.   Co.,  48  Cal.  493 ;    Spring  See,  also,  for  the  laws  of  the  various 

Valley  Water  Works  v.  San  Francisco,  States  fixing  rates.  Part  XIV. 
61  Cal.  3;  Id.,  52  Cal.  Ill;   Spring 


2486 


STATE   CONTEOL   Or   WATEB   BATES, 


Such  an  Act  would  be  the  taking  of  private  property  without  due 
process  of  law,  and  without  just  compensation,  and  contrary  to  the 
provisions  of  the  constitutions.*  However,  as  held  by  the  Supreme 
Court  of  the  United  States,  judicial  interference  should  never  occur 
with  the  collection  of  rates  established  under  legislative  sanction, 
unless  the  case  presents  clearly,  and  beyond  all  doubt,  such  a  fla- 
grant attack  upon  the  rights  of  property,  under  the  guise  of  regu- 
lations, as  to  compel  the  Court  to  say  that  the  rates  prescribed  wiU 
necessarily  have  the  effect  to  deny  compensation  for  private  prop- 
erty taken  for  a  private  use.^ 
Another  limitation  imposed  by  the  constitution  is  that  the  legisla- 


4  Wilson  V.  Perrault,  6  Idaho  178, 
54  Pae.  Rep.  617,  where  it  is  said: 
' '  The  State  can  not  compel  canal  own- 
ers to  furnish  water  to  consumers 
without  some  reward;  neither  can  it 
do  that  which  in  law  amounts  to  the 
taking  of  private. property  for  public 
use  without  just  compensation  or  with- 
out due  process  of  law." 

See,  also,  San  Diego  etc.  Co.  v.  Jas- 
per, 189  U.  8.  439,  47  L.  Ed.  892, 
23  Sup.  Ct.  Rep.  571;  affirming  Id., 
110  Fed.  Rep.  703;  see,  also.  Id.,  89 
Fed.  Rep.  274;  San  Diego  etc.  Co.  v. 
City  of  National  City,  174  U.  S.  739, 
43  L.  Ed.  1154,  19  Sup.  Ct.  Rep.  804; 
aflaiming  Id.,  74  Fed.  Rep.  79 ;  Spring 
Valley  Water  Works  v.  Schottler,  110 
U.  S.  347,  28  L.  Ed.  173,  4  Sup.  Ct. 
Rep.  48;  County  of  Stanislaus  v.  San 
Joaquin  etc.  Co.,  192  TJ.  S.  201,  48 
L.  Ed.  406,  24  Sup.  Ct.  Rep.  241;  re- 
versing Id.,  113  Fed.  Rep.  930,  where 
the  Court  said:  "It  is  not  confisca- 
tion, nor  a  taking  of  property  with- 
out due  process  of  law,  nor  a  denial  of 
equal  protection  of  the  laws,  to  fix 
water  rates  so  as  to  give  an  income 
of  6  per  cent  upon  the  then  value  of 
the  property  actually  used  for  the 
purpose  of  supplying  water  as  pro- 
vided by  law,  even  though  the  com- 
pany had,  prior  thereto,  been  allowed 


to  fix  rates  that  would  secure  to  it 
1%  per  cent  per  month  income  upon 
the  capital  invested." 

See,  also,  Wheeler  v.  Northern  Colo. 
Irr.  Co.,  10  Colo.  582,  17  Pac.  Rep. 
487,  3  Am.  St.  Rep.  603;  Santa  Ana 
W.  Co.  V.  San  Buena  Ventura,  65  Fed. 
Rep.  323;  City  of  Denver  v.  Denver 
Union  W.  Co.,  41  Colo.  77,  91  Pac. 
Rep.  918;  Boise  City  etc.  Co.  v.  Clark, 
131  Fed.  Rep.  415,  65  C.  C.  A.  399; 
Boise  City  etc.  Co.  v.  Boise  City,  123 
Fed.  Rep.  232,  59  C.  C.  A.  236;  City 
of  Detroit  v.  Detroit  Citizens'  St.  R. 
Co.,  184  TJ.  8.  368,  46  L.  Ed.  592,  and 
note,  22  Sup.  Ct.  Rep.  410;  Winchester 
etc.  Rd.  Co.  V.  Croxton,  98  Ky.  739, 
34  S.  W.  Rep.  518,  33  L.  E.  A.  177, 
and  note  upon  the  general  power  of  a 
legislature  to  fix  rates. 

s  San  Diego  etc.  Co.  v.  City  of  Na- 
tional City,  siipra. 

The  Court  will  not  fix  the  amount 
of  water  rates  on  holding  that  the 
rates  charged  are  unreasonable;  but, 
under  the  California  Act  of  1885,  re- 
sort must  first  be  had  to  the  body 
designated  by  law  to  fix  the  proper 
rates,  which  is  the  board  of  supervis- 
ors. Osborne  v.  San  Diego  etc.  Co., 
178  IT.  S.  22,  44  L.  Ed.  961,  20  Sup. 
Ct.  Rep.  860;  afSrming  Id.,  76  Fed. 
Rep.  319. 


STATUTES  PROVIDING  HOW  BATES  SHALL  BE  FIXED.     2487 

ture  can  not  pass  an  Act  which  will  tend  to  interfere  with  the  valid- 
ity of  contracts  by  the  company  furnishing  the  water  either  with 
the  consumers  or  with  the  State  itself.  "We  wiU  discuss  this  subject 
in  another  section.^ 

§  1375.  Statutes  providing  how  rates  shall  be  fixed. — ^Pursuant 
to  the  powers  granted  either  by  the  constitution  of  the  State,  ^  or 
under  its  general  police  powers  at  common  law,^  the  legislatures  of 
some  of  the  Western  States  have  provided  by  law  how  the  rates, 
which  may  be  charged  by  individuals,  or  corporations,  for  the 
water  furnished  consumers,  may  be  fixed.^  In  general  the  power  to 
actually  fix  the  rates  is  delegated  to  some  board  designated  by  the 
Statute.* 

In  California  it  is  provided  that,  whenever  a  petition  of  not  less 
than  twenty-five  inhabitants  who  are  taxpayers  of  any  county  of 
the  State  shall,  in  writing,  petition  the  board  of  supervisors  thereof 
to  regulate  and  control  the  rates  and  compensation  to  be  collected 
by  any  person,  company,  association,  or  corporation,  for  the  sale, 
rental,  or  distribution  of  any  appropriated  water  to  any  inhabitants 
of  such  county,  the  clerk  of  such  board  shall  immediately  cause 
such  petition,  together  with  the  notice  of  the  time  and  place  of 
hearing,  to  be  published  and  posted  as  therein  provided.  At  the 
hearing  of  such  petition  the  board  shall  estimate,  as  near  as  may  be, 
the  value  of  aU  the  works,  and  all  other  property,  actually  used  in 
the  furnishing  of  the  water  of  such  company;  and  shall  also  esti- 
mate the  annual  and  reasonable  expenses  connected  therewith.  The 
board  must  then  fix  the  rates  which  may  be  charged  by  any  company 
for  any  use,  which  rates  shall  not  be  less  than  six,  nor  more  than 
eighteen  per  cent  of  the  value  of  the  works  and  other  property  ac- 
tually used ;  such  rates  shall  be  equal,  reasonable,  and  just,  both  to 
the  companies  and  to  the  consumers.  The  said  rates,  when  so  fixed, 
shall  be  binding  and  conclusive  for  not  less  than  one  year  next  after 
their  establishment,  and  until  established  anew  or  abrogated  by 
such  board  of  supervisors.    A  similar  method  is  then  provided  for 

«  See   Sec.   1382.  2  See  Sees.  1370-1372. 

1  For   the   provisions  in   the   State  8  For  these  laws,  see  Part  XIV. 

eonstitutions,  see  See.  1373.  *  For  the  powers  and  duties  of  these 

For  the  constitutions  of  the  various  boards,  see  Sec  1376. 
States,  see  Part  XIV. 
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the  changing  of  any  rate  theretofore  fixed.  The  water  must  be 
furnished  at  the  rates  fixed  to  all  persons  by  such  a  company,  to  the 
extent  of  the  actual  supply  of  its  appropriated  waters,  and  the  pen- 
alty is  fixed  for  excessive  charges,  by  providing  that  the  company 
shall  be  liable  in  an  action  by  any  person  so  aggrieved,  to  a  recovery 
of  the  whole  rate  so  collected,  together  with  the  actual  damages 
sustained  by  such  person.^ 

In  Colorado,  by  the  Acts  of  187§  and  1887,  it  is  provided  that 
the  board  of  county  commissioners  shall,  at  their  January  meeting, 
hear  and  consider  aU  applications  for  the  fixing  of  rates,  which  may 
be  made  by  any  party,  or  parties,  interested  in  procuring  water 
for  irrigation  from  any  company  furnishing  or  selling  water,  and 
the  board  must  fix  a  time  when  they  will  hear  the  testimony  of  the 
parties.  The  board  is  given  full  power  to  subpoena  witnesses,  and 
to  compel  their  attendance,  and  also  to  require  the  production  of 
books  and  papers  required  for  evidence.  In  fixing  the  rates  it  must 
examine  the  value  of  the  property  of  the  company  furnishing  the 
water,  and  the  cost  of  maintaining  and  operating  the  same,  and  fix 
a  rate  at  which  the  water  shall  be  furnished;  which  rate  shall  not 
be  changed  oftener  than  once  in  two  years.^ 

B  Act  of  March  12, 1885,  as  amended.  Northern  Colo.  Itt.  Co.,  10  Colo.  582, 

See  Gen.  Laws  of  Cal.,  Henning,  p.  17  Pae.  Eep.  487. 

601;  Stats,  and  Amdts.,  1885,  p.  95;  It  is  not  necessaiy  that  aH  the  con- 

2  Deering's  Code,  p.  272.  Burners  nsing  or  seeking  water  from 

"It  is  believed  that  the  foregoing  a  particular  ditch  should  join  in  an 

Act  fully  supersedes  Stat.,  1880,   16,  application  to  the  county  eommission- 

Chap.  21.     MeFadden  v.  Los  Angeles  ers  to  fix  the  maximum  price  for  which 

County,  74  Cal.  571,  573,  16  Pac.  Eep.  water    will    be    furnished,   nor  is  it 

397;    Crow  v.   San  Joaquin   etc.   Irr.  necessary  that  the  applicant  or  peti- 

Co.,  130  Cal.  309,  313,  62  Pae.  Kep.  tioner  be  a  person  who  has  thereto- 

562,   1058;    Fresno   Canal  etc.   Co.  v.  fore    used    water    from    such   canal. 

Park,  129  Cal.  437,  446,  62  Pae.  Eep.  ditch,  or  reservoir,  if  the  company  has 

87 ;   Hildreth  v.  Montecito   Creek  W.  any  surplus  water.    South  Boulder  etc. 

Co.,    139   Cal.    22,    28,    72   Pac.   Eep.  Co.  v.  MarfeU,  15  Colo.  302,  25  Pac. 

395."     Note   from  General  Laws   of  Eep.  504. 

California,  Henning,  1905,  p.  406.  Where  defendant  irrigation  company 

6  3    Colo.    Stat.    Ann.,    Morr.    Ed.,  was  a  party  to  a  statutory  proceeding 

1911,   Sees.   3262-3275;   Eevised  Stat,  before    the   county    commissioners   in 

of  Colo.,  1908,  Sees.  3262-3275.  which  the  rate  for  water  was  fixed, 

This  Act  was  held  constitutional  in  the  adjudication  of  the  board  can  not 

Golden  Canal  Co.  v.  Bright,   8   Colo,  be  collaterally  attacked  by  it  in  man- 

144,    6    Pac.    Eep.    142;    Wheeler    v.  damus,   the   decision   of   the   commis- 


POWERS  AND  DUTIES  OP  BOAEDS  TO  FIX  KATES.        2489 

By  the  Act  of  1889,  the  State  of  Idaho  adopted  practically  the 
Colorado  law  relative  to  the  procedure  for  the  fixing  of  water 
ratesJ  Prior  to  the  enactment  of  this  law,  the  District  Court  was 
authorized  by  statute  to  determine,  under  all  circumstances,  what 
was  a  reasonable  compensation,  and  reasonable  terms,  for  the  use 
of  water,  either  annually,  or  for  a  term  of  years.^  Subsequent  to 
this  Act,  however,  and  prior  to  the  last  Act  mentioned  above,  the 
legislature,  by  the  Act  of  1897,  attempted  itself  to  absolutely  fix 
the  rates  which  might  be  charged  for  water.  This  Act  was  de- 
clared to  be  unconstitutional  upon  the  ground  that  the  constitution 
granted  the  power  to  the  legislature  to  determine  how  such  rates 
might  be  fixed,  but  not  itself  to  absolutely  fix  them.^ 

In  Kansas,  by  statute,  the  power  to  fix  water  rates  is  conferred 
upon  the  "Board  of  Eailroad  Commissioners."  i°  In  Nebraska  the 
power  is  conferred  upon  the  "State  Eailroad  Commission,"  ii  so, 
too,  in  Nevada,i2  and  Oregon.i^  In  "Washington,  by  statute,  the 
power  to  fix  rates  is  conferred  upon  the  "Public  Service  Com- 
mission." 1* 

§  1376.  Powers  and  duties  of  boards  to  fix  rates. — ^As  was  seen 
in  the  preceding  section,^  the  legislatures  delegated  the  au- 
thority to  fix  the  maximum  rates  which  might  be  charged  for  the 
water  furnished,  or  services  rendered,  by  a  company  in  furnishing 
water  to  consumers,  to  the  board  of  county  commissioners,  or  county 
supervisors,  or  to  some  public  service  board.  The  exercise  of  this 
power  of  the  board  was  called  in  question,  shortly  after  the  passage 
of  the  California  Act,  and  it  was  there  held  that  the  board  can  not 
fix  such  rates  arbitrarily  without  any  exercise  of  judgment,  or 
discretion,  but  that  when  fixed  after  a  full  and  fair  investigation 

Bioners   being   conclusive   until    judi-  9  Wilson  v.  Perrault,  6  Idaho  178, 

eially    overturned    on    direct    attack.  54  Pac.  Eep.  617. 

Northern  Colo.  Irr.  Co.  v.  Poupprit,  10  Gen.   Stat,  of  Kan.,  1909,   Sees. 

44  Colo.  490,  108  Pac.  Eep.  23.  4477,  4478 ;  amended  by  Laws,  1911, 

7  See  Idaho  Code,  1901,  Sees.  2599  Chap.  238,  p.  417. 

et  seq.;  Boise  City  etc.  Co.  v.  Clark,  ll  Compiled  Stat.  Neb.,   1911,  See. 

131  Fed.  Eep.  415,  65  C.  C.  A.  399;  6475e. 

Jackson   v.    Indian    Cr.    etc.    Co.,    16  12  Laws,  1911,  Chap.  162. 

Idaho  430,  101  Pac.  Eep.  814.  is  Laws,  1911,  Chap.  279,  p.  483. 

swilterding  v.  Green,  4  Idaho  773,  14  Laws,  1911,  p.  538. 

i5  Pac.  Eep.  134.  1  See  See.  1375. 
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the  reasonableness  of  the  water  rates  can  not  be  reviewed  by  the 
courts,  unless  there  was  actual  fraud  in  fixing  them,  or  they  are  so 
palpably  and  grossly  unreasonable  as  to  amount  to  the  same  thing. 
On  this  point,  however,  it  is  also  held  that  the  board  of  supervisors 
is  not  so  far  a  part  of  the  legislative  department  of  the  State  as 
to  be  entirely  independent  of  judicial  control  in  the  exercise  of 
its  constitutional  duty  to  fix  water  rates.^ 

In  Idaho  the  constitution  provides  that  the  legislature  must  pro- 
vide for  local  boards  to  fix  water  rates.  It  is  held  that  this  does 
not  confer  the  right  of  the  legislature  to  fix  such  rates.^  It  is  held 
by  the  Utah  Supreme  Court  that  a  city  could  not  authorize  a  water 
company  to  fix  its  own  rates  for  water,*  the  Court  saying:  "The 
courts  have  frequently  held  that,  as  the  fixing  and  regulating  of 
rates  is  a  governmental  function  which  may  not  be  delegated  nor 
surrendered  by  an  agency  of  the  sovereign  without  express  au- 
thority, no  contractual  rights  can  be  granted  or  obtained  with 
respect  thereto."  And  it  may  be  considered  as  the  settled  law  that 
the  courts  may  take  into  consideration  the  value  of  the  plant  and 
determine  the  reasonableness  of  the  water  rates  fixed  by  the  board.^ 
But  the  Court  wiU  not  fix  the  amount  of  water  rates  on  holding  that 
the  rates  charged  are  unreasonable,  but  resort  must  first  be  had  to 
the  body  designated  by  the  law  to  fix  the  proper  rates,  which  is 
the  board.^ 

As  to  the  constitutionality  of  these  laws  delegating  the  power  to 
boards  to  fix  water  rates,  to  this  extent,  they  have  been  nnif ornJy 
held  to  be  constitutional.'^ 

2  Spring  VaUey  Waterworks  v.  San  189  IT.  S.  439,  47  L.  Ed.  892,  23  Sup. 

rraneiaeo,  82  Cal.  286,  22  Pac.Rep.  Ct.  Eep.  571;  affirming  Id.,  110  Ted. 

910,  1046,  6  L.  E.  A.  756,  16  Am,  St.  Eep.  703,  89  Ted.  Eep.  274. 

Eep.  116.  aWUson  v.  Perrault,  6  Idaho  178, 

See,  also,  San  Diego  W.  Co.  v.  San  54  Pac.  Eep.  617. 

Diego,    118    Cal.    556,    50    Pjic.   Eep.  4  Brummitt    v.    Ogden   Waterworks 

633,  38  L.  E.  A.  460,  62  Am.  St.  Eep.  Co.,  33  Utah  289,  93  Pac.  Eep.  828. 

261;   San  Diego  etc.  Co.  v.  National  B  San    Diego    etc.    Co.    v.    Jasper, 

City,  174  TJ.  S.  739,  43  L.  Ed.  1154,  supra. 

19  Sup.  Ct.  Eep.  804;   aflStrming  Id.,  6  Osborne  v.  San  Diego  etc.  Co.,  178 

74  Fed.  Eep.  79;   County  of  Stanis-  U.  S.  22,  44  L.  Ed.  961,  20  Sup.  Ct. 

laus  V.  San  Joaquin  etc.  Co.,  192  V.  Eep.  860;  affirming  Id.,  76  Ted.  Eep. 

S.  201,  48  L.  Ed.  406,  24  Sup.  Ct.  319. 

Eep.  241 ;  reversing  Id.,  90  Fed.  Eep.  7  See  eases  cited  supra. 

516;    San  Diego   etc.   Co.   t.  Jasper,  See,  also,  Spring  VaUey  Waterworks 
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§  1377.  Proceedings  must  be  bad  before  the  board  before  the 
courts  will  interfere. — Where  the  power  to  fix  rates  is  conferred 
upon  boards  the  general  rule  is  that  the  courts  will  not  interfere 
upon  the  complaint  of  the  company  furnishing  water  at  too  low 
a  rate  until  it  has  made  its  showing  before  the  hoard,  and  exhausted 
its  remedies  before  the  same.  As  was  well  said  in  a  California 
case:^  "It  was  the  very  purpose  of  Section  6  to  permit  a  re- 
examination, or  change,  of  previously  established  rates,  to  give  any 
person,  or  corporation,  against  whom  such  established  rates  oper- 
ated, an  opportunity  to  obtain  the  very  relief  which  plaintiff  seeks 
to  obtain  in  this  action ;  and  we  think  that,  as  the  statute  afforded  it 
a  remedy  and  redress  by  appeal  to  the  board  of  supervisors  at  the 
time  when  this  action  was  brought,  and  for  many  years  previously, 
it  should  have  exhausted  this  remedy  before  it  was  entitled  to  appeal 
to  a  court  of  equity  to  annul  the  order  of  the  board.  It  is  the 
general  rule  that  a  party  must  exhaust  aU  his  legal  remedies  before 
he  is  entitled  to  redress  in  a  court  of  equity."  2 

§  1378.  Values  upon  what  compensation  may  be  based  for  a 
"fair  return"  to  the  company. — It  is  the  well-settled  law  upon  the 
subject  that  the  compensation  or  fair  return  to  the  company  fur- 
nishing the  water  is  based  upon  the  present  valuation  of  its  plant. 
Therefore,  in  order  to  determine  the  present  value  of  the  property, 
which  is  made  by  law  the  basis  of  rate  which  may  be  fixed,  any  evi- 
dence which  tends  to  prove  that  value  may  be  considered  either  by 
the  board,  or  by  the  court  in  reviewing  the  action  of  the  board.  In 
other  words,  this  valuation  of  the  company's  property  is  a  ques- 
tion of  fact  to  be  proven,  as  are  other  questions  of  fact. 

The  present  value  of  the  property  of  the  company  actually  used 
in  furnishing  the  water  may  be  proven  by  the  books  of  the  com- 
pany,! the  price  the  plant  brought  on  a  foreclosure  sale,  the  value 

V.  Sohottler,  110  IT.  8.  347,  28  L.  Ed.  2  See,   also,  San  Diego  etc.   Co.  v. 

173,  4  Sup.  Ct.  Eep.  48;  Santa  Ana>  Jasper,  189  XJ.  S.  439,  47  L.  Ed.  892, 

W.  Co.  V.  Town  of  San  Buena  Ven-  23  Sup.  Ct.  Eep.  571;  San  Diego  etc. 

tura,   65  Fed.  Eep.   323;   Boise  City  Co.  v.  National  City,  174  V.  S.  739, 

etc.  Co.  V.  Clark,  131  Fed.  Eep.  415,  43  L.  Ed.  1154,  19  Sup.  Ct.  Eep.  804. 

65  C.  C.  A.  399.  l  Testimony  of  expert  witnesses  as 

1  San   Joaquin   etc.   Co.   v.   County  to  the  value  of  the  property  of  a  com- 

of   Stanislaus,   155   CaL   21,   99   Pae.  pany   is   not   admissible,   at   least   in 

Bep.  365.  favor  of  the  company,  as  against  the 
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of  the  plant  as  fixed  by  the  sworn  statement  of  the  officers  of  the 
company  for  the  purpose  of  taxation,  the  depreciation  of  the  value 
of  the  plant,  due  to  the  diminution  of  the  water  supply  from  long 
continued  drought,^  and  also  any  other  facts  which  are  admissible 
under  the  rules  of  evidence  tending  to  prove  the  actual  present  value 
of  the  plant. 

The  amount  of  taxes  paid,  also  the  interest  on  the  bonded,  or 
other  indebtedness,  "so  far  as  thal^indebtedness  represents  money 
properly  expended  in  or  upon  its  property,"  the  amount  of  divi- 
dends paid  by  the  company,  and  the  annual  depreciation  of  the 
value  of  the  plant,  are  held  to  be  proper  subjects  for  consideration 
by  the  board  or  court.^ 

The  franchise  of  a  company  to  collect  water  rates  is  property, 
and  its  value  as  a  going  concern  may  be  considered  in  determining 
the  value  of  the  property  of  the  company  for  rate-fixing  purposes, 
but  the  burden  of  proving  the  value  of  such  franchise  rests  upon 
the  company;  also  the  market  value  of  the  company's  outstanding 
stocks  and  bonds  may  be  properly  considered.*  The  risk  of  the  busi- 
ness in  the  particular  locality  at  the  current  rates  in  similar  enter- 
prises may  also  be  considered.^ 

The  amount  of  depreciation  in  the  future  may  also  be  taken  into 
consideration.^  The  annual  expenses  of  maintenance,  taxes,  re- 
better  evidence  of  its  books.  San  ing  the  reasonableness  of  gas  rates  ,as 
.  Diego  Water  Co.  v.  City  of  San  Diego,  fixed  by  the  statute. 
118  Cal.  556,  50  Pae.  Eep.  633,  38  6  Knoxville  v.  KnoxviUe  Water  Co., 
L.  E.  A.  460,  62  Am.  St.  Eep.  261.  212  TJ.  S.  1,  53  L.  Ed.  371,  29  Sup. 

2  San  Diego  etc.  Co.  v.  Jasper,  189  Ct.  Eep.  148,  in  which  it  is  said: 
U.  S.  439,  47  L.  Ed.  892,  23  Sup.  "The  company  is  not  bound  to  see 
Ct.  Eep.  571;  affirming  Id.,  110  Fed.  its  property  gradually  waste  without 
Eep.  702.  making  provisions  out  of  its  earnings 

3  Contra   Costa   Water  Co.   v.   City      for  replacement. ' ' 

of  Oakland,  165  Fed.  Eep.  518.  See,  also.  Spring  Valley  W.  Co.  v. 

4  Spring  Valley  W.  Co.  v.  City  of  San  Francisco,  165  Fed.  Eep.  667;  San 
San  Francisco,  165  Fed.  Eep.  667.  Joaquin  etc.  Co.  v.  County  of  Stanis- 

5  WiUeox  v.  Consolidated  Gas  Co.,  laus,  163  Fed.  Eep.  567 ;  San  Diego 
212  TJ.  S.  19,  52,  53  L.  Ed.  382,  29  etc.  Co.  v.' Jasper,  189  tJ.  S.  439,  47  L. 
Sup.  Ct.  Eep.  192.  But  where  the  Ed.  892,  23  Sup.  Ct.  Eep.  571;  San 
Court  also  held  that  the  assessed  value  Diego  etc.  Co.  v.  National  City,  174 
of  the  franchise  of  a  gas  company  fur-  IT.  8.  739,  43  L.  Ed.  1154,  19  Sup. 
nishes  no  criterion  by  which  to  aseer-  Ct.  Eep.  804;  aflrming  Id.,  74  Fed. 
tain  the  value  of  the  plant  when  test-  Eep.  79. 
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pairs,  managing,  and  operating  may  be  considered.'^  A  deduction 
for  the  depreciation  of  the  value  of  the  property  from  age  and 
use  must  be  made  from  the  estimated  cost  of  reproducing  a  water 
works  plant  when  determining  the  present  value  of  the  tangible 
property  for  the  purpose  of  testing  the  reasonableness  of  the  rate 
fixed  for  water.^ 

There  is  a  tendency  upon  the  part  of  promoters  and  the  managers 
of  some  of  these  corporations  to  inflate  by  "improper  charges,"  and 
"by  injudicious  expenditures"  the  account  for  the  construction 
of  the  works.  Therefore,  while  the  cost  of  the  entire  project  may 
be  considered,  and  will  have  more  or  less  weight,  according  to  the 
circumstances,  they  are  by  no  means  conclusive  in  investigations 
for  the  determination  of  the  amount  of  rates  which  may  be  charged, 
either  by  the  investigating  board  or  the  courts.  Therefore,  it  is 
held  by  the  Supreme  Court  of  the  United  States,  that  the  reasonable 
present  value  of  the  property,  rather  than  its  original  cost,  is  to 
be  taken  as  the  basis  of  calculation  in  determining  whether  certain 
rates  constitute  a  fair  compensation  for  the  water  furnished,  so 
that  the  owners  of  the  project  are  not  deprived  of  their  property 
without  due  process  of  law.® 

The  question  of  the  actual  services  rendered  to  the  consumers 
must  also  be  considered  by  the  board  or  Court.     The  question 

7  San  Diego  etc.  Co.  v.  National  Sianislaus  County,  163  Fed.  Eep.  567. 
City,  supra;  San  Diego  etc.  Co.  v.  Jas-  9  San  Diego  ete.  Co.  v.  City  of  Na- 
per,  supra;  Contra  Costa  ete.  Co.  v.  tional  City,  supra;  San  Diego  etc.  Co. 
City  of   Oakland,   159   Cal.   323,   113  v.  Jasper,  supra. 

Pae.  Eep.  668 ;  Id.,  165  Fed.  Eep.  518 ;  ' '  The  original  cost  may  have  been 

County  of  Stanislaus  v.  San  Joaquin,  too   great;    mistakes   of   construction, 

192  U.  S.  201,  48  L.  Ed.  406,  24  Sup.  even   though   honest,   may  have   been 

Ct.  Eep.  241.  made,  which  necessarily  enhanced  the 

8  Knoxville  v.  KnoxviUe  Water  Co.,  cost ;  more  property  may  have  been 
212  U.  S.  1,  53  L.  Ed.  371,  29  Sup.  acquired  than  necessary  or  needful  for 
Ct.  Eep.  148.                                      ■  the    purpose   intended."      County    of 

In  ascertaining  the  value  of  large  Stanislaus  v.  San  Joaquin  etc.  Co.,  192 

irrigation  plants   for  the  purpose   of  V.  S.  201,  48  L.  Ed.  406,  24  Sup.  Ct. 

determining  as  to  what  are  reasonable  Eep.  241;  reversing  Id.,  113  Fed.  Eep. 

water  rates,  as  fair  a  rule  as  can  be  930. 

formulated  is  to  find  the  cost  of  re-  See,  also,  the  same  case  on  reversal, 

production  as  of  the  date  of  the  use  163  Fed.  Eep.  567,  where  it  is  held 

in  question,  and  deduct  therefrom  the  that  the  distance  of  each  county  from 

depreciation   that   has   resulted   from  the  head  of  the  canal,  and  the  conse- 

age  and  use.    San  Joaquia  etc.  Co.  v,  queut  loss  of  water  from  seepage  and 
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whether  or  not  more  property  had  been  acquired  by  the  company 
furnishing  the  water  than  necessary  or  needful  for  the  purpose 
intended  may  be  considered,  i"  So,  also,  the  question  as  to  whether 
or  not  the  plafit  is  furnishing  water  up  to  its  full  capacity,  which 
question  includes  the  quantity  of  land  under  the  plant  which  may 
be  and  which  is  actually  furnished  with  the  water.  ^^ 

If  a  company  was  permitted  to  charge  a  small  proportion  of 
the  lands  for  which  it  was  constrijpted  to  irrigate,  with  the  whole 
amount  which  it  would  be  entitled  to  charge ;  if  it  furnished  water 
to  all  of  the  lands  to  its  fuU  capacity,  carried  to  an  extreme  con- 
clusion, for  the  sake  of  illustration,  the  company  would  be  permitted 
to  charge  the  whole  amount  for  the  furnishing  one  small  farm  with 
the  water.  Therefore,  in  other  words,  the  value  of  the  services 
rendered  by  the  company  to  the  consumers  must  also  be  considered 
in  any  proceeding  for  the  determination  of  what  rates  may  be 
charged.  12 


evapoTatibn  sliotild  be  taken  into  ac- 
count, and  as  between  the  respective 
counties  the  higher  charge  should  be. 
authorized  by  the  one  having  the 
longest  flow. 

See,  also,  Contra  Costa  W.  Co.  v. 
City  of  Oakland,  159  Cal.  323,  113 
Pac.  Eep.  668;  Spring  Valley  W.  Co. 
T.  San  Praneiaoo,  165  Fed.  Eep.  698; 
Boise  City  etc.  Co.  v.  Clark,  131  Fed. 
Eep.  415,  65  C.  C.  A.  399;  Knoxville 
V.  Knoxville  W.  Co.,  212  V.  S.  1,  53 
L.  Ed.  371,  29  Sup.  Ct.  Eep.  148;  San 
Joaquin  etc.  Co.  v.  County  of  Stan- 
islaus, 163  Fed.'  Eep.  567,  where  it 
was  held  that  the  right  of  the  water 
company  to  divert  water  from  the  river 
is  undoubtedly  of  value,  but  it  may 
not  be  a  value  upon  which  ultimiately 
the  plaintiff  may  be  given  a  right 
under  the  law,  and  is,  therefore,  prop- 
erty for  the  purpose  of  application  for 
a  preliminary  injunction,  but  is  re- 
served for  future  consideration. 

In  a  late  California  case,  it  was  also 
held  that  such  a  corporation  having  a 


monopoly  is  not  entitled  to  an  allow- 
ance for  good  will  in  determining  the 
value  of  the  property  used  in  the 
business  on  which  it  is  entitled  to  a 
return.  Contra  Costa  W.  Co.  v.  City 
of  Oakland,  159  Cal.  323,  113  Pae. 
Eep.  668. 

10  Stanislaus  County  v.  San  Joaquin 
etc.  Co.,  supra. 

11  "If  a  plant  is  built,  as  probably 
this  was,  for  a  larger  area  than  it 
finds  itself  able  to  supply,  or,  apart 
from  that,  if  it  does  not,  as  yet,  have 
the  customers  contemplated,  neither 
justice  nor  the  constitution  requires 
that,  say,  two-thirds  of  the  contem- 
plated number  should  pay  a  full  re- 
turn." San  Biego  etc.  Co.  t.  Jasper, 
supra. 

See,  also,  Boise  City  etc.  Co.  v. 
Clark,  131  Fed.  Eep.  415,  65  C.  C.  A. 
399. 

12  Salt  Eiver  Valley  C.  Co.  v.  Nels- 
sen,  10  Ariz.  9,  85  Pac  Eep.  117, 
12  li.  B.  A.,  N.  S.,  711. 
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§  1379.  The  detenrdnation  as  to  what  are  reasonable  rates. — 
The  question  now  resolves  itself  into  the  inquiry  as  to  what  are 
reasonable  rates  for  the  furnishing  of  water  to  consumers  by  com- 
panies organized  for  that  purpose,  and  how  the  rates  charged,  or 
to  be  charged  in  the  future,  are  to  be  determined  as  reasonable  or 
unreasonable. 

A  public  corporation  does  not  enjoy  its  franchise  solely  for  the 
profit  of  its  promoters  or  stockholders.  While  it  uses  the  franchise 
there  rests  upon  it  a  duty  to  render  to  the  public,  at  a  reasonable 
rate,  or  charge,  the  services  for  which  it  was  created.^  Therefore, 
in  the  determination  as  to  what  is  a  reasonable  rate  which  may  be 
charged  for  its  services  by  a  public  service  corporation  of  this  na- 
ture, an  examination  must  be  made  not  only  from  the  point  of  view 
of  the  corporation,  but  it  must  also  be  made  from  the  standpoint 
of  those  who  are  served  by  it.  A  reasonable  rate  is,  therefore,  one 
which  is  as  fair  as  possible  to  all  whose  interests  are  involved.  And 
the  effect  of  the  rate  upon  the  persons  to  whom  services  are  ren- 
dered is  as  important  a  matter  for  consideration  as  is  the  effect 
upon  stockholders,  or  bondholders.^  And  what  a  company  is  en- 
titled to  demand,  in  order  that  it  may  have  just  compensation,  is 
a  fair  return  upon  the  reasonable  value  of  the  property  at  the  time 
it  furnishes  the  water  for  which  the  charges  are  made,^  taking  into 

1  Munn  V.  People  of  Ulinois,  94  U.  of  constructing  and  operating  the  irri- 
S.  113,  24  L.  Ed.  77;  Salt  River  Tal-  gation  works."  Young  &  Norton  v. 
ley  C.  Co,  T.  Nelssen,  10  Ariz.  9,  85  Hinderlider,  15  N.  M.  666,  110  Pao. 
Pac.  Bep.  117.  Eep.  104i. 

2  ' '  The  public  can  not  properly  bo         See,  also,  Cleveland  v.  Maiden  etc. 

subjected    to    unreasonable    rates    in  Co.,  Wash.  ,  125  Pae.  Bep. 

order   simply   that   stockholders   may  769. 

earn  dividends. ' '     Covington  etc.  Co.  s  San  Diego  etc.  Co.  v.  Jasper,  189 

V.  Sandford,  164  TJ.  8.  578,  41  L.  Ed.  U.  S.  439,  47  L.  Ed.  892,  23  Sup.  Ct. 

560,  17  Sup.  Ct.  Eep.  198;  Smyth  v.  Eep.  571;  affirming  Id.,  110  Fed.  Bep. 

Ames,  169  TJ.  S.  466,  42  L.  Ed.  819,  702;    San  Diego  etc.  Co.  v.   City  of 

18   Sup.   Ct.  Eep.   418;   San  Joaquin  National  City,  174  U.  S.  739,  43  L. 

etc.  Co.  v.  Stanislaus  County,  163  Fed.  Ed.  1154,  19  Sup.  Ct.  Bep.  804;  af- 

Eep.  567.  firming  Id.,  74  Fed.  Bep.  79. 

What  is  a  reasonable  charge  for  ir-  See,  also,  as  to  what  is  a  fair  return 

ligation  within  the  New  Mexico  laws  or  a  reasonable  rate,  San  Joaquin  etc. 

of   1897,   Chapter  49,  regulating  the  Co,  v.  County  of  Stanislaus,  163  Fed. 

use  and  distribution  of  water  for  ir-  Eep,    567;    Contra    Costa   W,    Co,    v. 

rigation     and     providing    that     the  City   of  Oakland,   159   Cal,   323,   113 

charges  therefor  shall  be  reasonable,  Pae,  Eep.   668;   Stanislaus  County  v. 

"muat  depend  largely  upon  the  cost  San  Joaquin  etc,  Co,,  192  U,  S,  201, 
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consideration  also  the  value  of  the  services  reiadered  to  the  con- 


sumers.* 

As  was  said  by  the  Federal  Court  upon  this  subject  in  a  well 
considered  case,^  the  company  "has  the  right  to  receive  from  water 
rates  an  income  which  will  enable  it  to  pay  its  actual  operating 
expenses,  its  taxes,  its  interest  on  its  bonded  or  other  indebtedness, 
so  far  as  that  indebtedness  represents  money  properly  expended  in 
or  upon  its  property,  and  to  pay  a  reasonable  dividend  on  its  stock, 
so  far  as  the  stock  represents  money  actually  received,  and  so  in- 
vested, and  in  addition  thereto  to  receive  a  sum  sufficient  to  cover 
the  annual  depreciation  of  its  plant."  It  was  also  held  in  the  same 
case  that  the  fact  that  interest  rates  generally  had  advanced  does 
not  give  a  company  the  right  to  charge  a  higher  rate  without  the 
valuation  of  the  property  being  readjusted. 

It  is  held  in  Arizona, ^  that  "what  is  a  reasonable  price  is  in  such 
a  suit  a  fact  to  be  proven  as  other  facts  are  proven." 

§  1380.  The  nature  and  effect  of  decisions  hj  boards  fixing 
rates — Judicial  interference. — The  nature  of  the  right  of  a  State 
to  establish  reasonable  compensation  for  service  rendered  by  a  com- 
pany or  corporation  is  a  legislative  fimction,  and  that,  too,  regard- 
less of  the  fact  whether  the  power  is  exercised  directly  by  the  legis- 
lature, or  by  a  subordinate,  or  administrative  body.^  As  was  held 
by  the  Supreme  Court  of  the  United  States  in  a  late  case:  2  "It 
happens  that  in  this  particular  case  it  is  not  an  Act  of  the  legis- 
lature that  is  attacked,  but  an  ordinance  of  a  municipality.  Never- 
theless, the  function  of  rate-making  is  purely  legislative  in  its  char- 
acter, and  this  is  true,  whether  it  is  exercised  directly  by  the 

48  L.  Ed.  406,  24  Sup.  Ct.  Eep.  241;  iee  is  rendered."     Salt  Eiver  Valley 

Spring  Valley  Water  Co.  v.  San  Fran-  C.  Co.  v.  Nelsaen,  10  Ariz.  9,  85  Pao. 

Cisco,    165   Fed.   Eep.   667;    Id.,   164  Eep.  117. 

Fed.  Eep.  657;  Spring  VaUey  Water-  5  Contra  Costa   W.   Co.   v.   City  of 

works  V.  San  Francisco,  124  Fed.  Eep.  Oakland,  165  Fed.  Eep.  518. 

574 ;   San  Joaquin  etc.  Co.  v.  County  6  Salt  Eiver  Valley  etc.  Co.  v.  Nels- 

of   Stanislaus,    155   Cal.   21,   99   Pac.  sen,  10  Ariz.  9,  85  Pac.  Eep.  117. 

Eep.  365 ;  Niday  v.  Barker,  16  Idaho  1  Contra   Costa  W.   Co.  v.   City  of 

703,  101  Pac.  Eep.  254.  Oakland,  159  Cal.  323,  113  Pac.  Eep. 

4  "In  using  the  expression,  'value  668. 

of  the  services  rendered, '  we  must  un-  2  Knoxville  v.  Knoxville  W.  Co.,  212 

derstand  that  the  word  'value'  means  U.  S.  1,  53  L.  Ed.  371,  29  Sup.  Ct. 

value  to  the  person  to  whom  the  serv-  Eep.  148. 
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legislature  itself,  or  by  some  subordinate  or  administrative  body, 
to  whom  the  power  of  fixing  rates  in  detail  has  been  delegated. 
The  completed  act  derives  its  authority  from  the  legislature  and 
must  be  regarded  as  an  exercise  of  the  legislative  power.  .  .  . 
It  is  a  delicate  and  dangerous  function,  and  ought  to  be  exer- 
cised with  a  keen  sense  of  justice  on  the  part  of  the  regulating 
body,  met  by  a  frank  disclosure  on  the  part  of  the  company  to  be 
regulated.  The  courts  ought  not  to  bear  the  whole  burden  of  sav- 
ing property  from  confiscation,  though  they  will  not  be  found  want- 
ing where  the  proof  is  clear.  The  legislatures  and  subordinate 
bodies,  to  whom  the  legislative  power  has  been  delegated,  ought 
to  do  their  part. ' '  ^ 

The  effect  of  a  decision  fixing  water  rates  by  a  board  duly  au- 
thorized by  law  to  fix  the  same  is  to  raise  the  presumption  that 
the  act  of  the  board  is  valid,  as  is  presumed  as  to  any  other  legis- 
lative Act,  until  the  contrary  is  clearly  shown.*  It  is,  therefore, 
held  that  the  reasonableness  of  water  rates  fixed  by  a  board  of 
supervisors,  after  full  and  fair  investigation,  can  not  be  reviewed 
by  the  courts  unless  there  was  actual  fraud  in  fixing  the  rates,  or 
they  were  so  palpably  and  grossly  unreasonable  as  to  amount  to 
the  same  thing,  and  to  amount  to  the  taking  of  private  property 
without  just  compensation,  or  due  process  of  law.^    As  was  said  by 

3  See,   also,    Spring   Valley   Water-  4  Munn  v.   Ulinois,   94  XT.   S.   113, 

works  V.  Schottler,  110  U.  S.  347,  28  126,  24  L.  Ed.  77. 

L.  Ed.  173,  4  Sup.  Ct.  Eep.  48 ;  Munn  ^  The  reasonableness  of  water  rates 

V.  HUnois,  94  U.  S.  113,  126,  24  L.  ^^^d  by  the  board  of  supervisors  after 

Ed.    77;    San  Diego   W.   Co.   v.    San  *  ^'^^  *°^  ^^"  investigation  can  not 

■r>-  no  n  1     cKK     Krt    r>„„     Tjo«  ^^  reviewed  by  the  courts  unless  there 

Diego,    118  Cal.    556,    50    Fae.    Bep.  .        ,,.,.„. 

„„   T  -r,     »      .^^    ,.o    »         C.X  IS  actual  fraud  m  fixing  the  rates  or 

333,    38   L.  B.   A.    460,   62   Am.    St.  .,    .   .,  i     i,T         j  i 

'  that  they  are  so  palpably  and  grossly 

Eep.    261;    Contra   Costa   W.   Co.   v.  , ,  ^  4.    I     ^1, 

ii-cp.    iuj.,    ^^^i-  <•    v^  =  unreasonable    as    to    amount    to    the 

City  of  Oakland,  159  Cal.  323,  113  ^^^^  ^hing.  Spring  Valley  Water- 
Pac.  Eep.  668;  Spring  Valley  W.  Co.  ^orj-g  y.  gan  Francisco,  82  Cal.  286,  22 
V.  San  Francisco,  82  Cal.  286,  22  Pac.  Pac.  Eep.  910,  1046,  6  L.  E.  A.  756, 
Eep.  910,  1046,  6  L.  E.  A.  756,  16  Am.  16  Am.  St.  Eep.  116.  "To  which  con- 
st. Eep.  116 ;  San  Diego  etc.  Co.  v.  elusion  we  adhere. ' '  San  Diego  Water 
National  City,  174  U.  S.  739,  43  L.  Co.  v.  San  Diego,  118  Cal.  556,  50 
Ed.  1154,  19  Sup.  Ct.  Eep.  804;  af-  Pac.  Eep.  633,  38  L.  E.  A.  460,  62 
firming  Id.,  74  Fed.  Eep.  79;.  San  Am.  St.  Eep.  261. 
Diego  etc.  Co.  v.  Jasper,  189  U.  S.  See,  also.  Spring  Valley  Waterworks 
439,  47  L.  Ed.  892,  23  Sup.  Ct.  Eep.  v.  Bryant,  52  Cal.  132;  Spring  Valley 
571;  Id.,  110  Fed.  Eep.  703,  Waterworks  t.  San  Francisco,  52  Cal. 
157— Kin.  on  Irr. 
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the  Supreme  Court  of  the  United  States,®  "It  should  also  he  re- 
membered that  the  judiciary  ought  not  to  interfere  with  the  col- 
lection of  rates  established  under  legiglative  sanction,  unless  they 
are  so  plainly  and  palpably  unreasonable  as  to  make  their  enforce- 
ment equivalent  to  the  taking  of  property  for  public  use  without 
such  compensation  as,  under  all  the  circumstances,  is  just  both  to 
the  owner  and  to  the  public;  that  is,  judicial  interference  should 
never  occur  unless  the  ease  pr^ents  clearly,  beyond  all  doubt, 
such  a  flagrant  attack  upon  the  rights  of  property  under  the  guise 
of  regulations  as  to  compel  the  Court  to  say  that  the  rates  pre- 
scribed will  necessarily  have  the  effect  to  deny  just  compensation 
for  private  property  taken  for  the  public  use." 

But  upon  the  other  hand,  in  cases  of  actual  fraud,  or  in  cases 
where  the  rates  fixed  are  confiscatory,  a  Court  of  equity  wiU  in- 
terfered As  was  said  by  Mr.  Justice  Moody  in  rendering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in  a  late  case  :* 
"The  courts,  in  clear  cases,  ought  not  to  hesitate  to  arrest  the  op- 
eration of  a  confiscatory  law,  but  they  ought  to  refrain  from  inter- 
fering in  cases  of  any  other  kind." 

In  an  action  of  this  nature  the  simple  question  before  the  Court 
is  whether  or  not  the  rate  is  so  low  as  to  deprive  the  company  of 
a  fair  compensation  or  rate  upon  the  present  value  of  its  prop- 
erty,^  and  thus,  in  effect,  to  take  the  property  of  the  company 
without  due  process  of  law,  or  just  compensation.  As  was  said 
in  a  late  California  decision i^^    "The  ultimate  question  in  any 

111;  Spring  Valley  Waterworks  y.  of  Ms  property  without  just  compen- 
Bartlett,  63  Cal.  245;  Santa  Ana  W.  sation,  and  the  courts  will  hold  the  or- 
Co.  V.  San  Buena  Ventura,  65  Eed.  dinanee  void,  and  this  is  the  full  ex- 
Rep.  323 ;  Contra  Costa  W.  Co.  v.  City  tent  of  the  power  of  the  courts  in  such 
of  Oakland,  159  Cal.  323,  113  Pac.  matter.  Contra  Costa  Water  Co.  v. 
Bep.  668.  City   of   Oakland,   159   Cal.   323,   113 

6  San  Diego  etc.   Co.    v.    National  Pac.  Eep.  668. 

City,  174  U.  S.  739,  43  L.  Ed.  1154,  8  Knoxville  v.  KnoxviUe  W.  Co.,  212 

19  Sup.  Ct.  Eep.  804.  U.  S.  1,  53  L.  Ed.  371,  29  Sup.  a. 

7  Where  the  effect  of  a  city  ordi-      Eep.  148. 

nance  fixing  rates  for  water  furnished  9  As  to  the  present  value   of  such 

by  a  corporation  supplying  the  city  is  property,  see  See.  1378. 

to   deprive  the  corporation  of  a  fair  What    is    a    fair    return,  see  Sees. 

return  on  the  valuation  of  its  property,  1378,  1379. 

the   ordinance  is  in  violation  of  the  10  Contra  Costa  W.  Co.  v.  City  of 

State  and  Federal  constitutional  guar-  Oakland,  159  Cal.  323,  113  Pac.  Eep. 

anties  that  no  one  shall  be  deprived  668. 
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judicial  proceeding  of  this  character  is  whether  the  rates  fixed  are 
confiscatory."  This,  as  we  have  seen  in  previous  sections,  depends 
upon  the  question  of  the  actual  present  value  of  the  property  of  the 
company,  and  the  rate  allowed  by  the  board.  Where  the  rate 
fixed  by  the  county  commissioners  was  such  that  the  water  com- 
pany could  make  no  profit,  the  enforcement  of  such  rate  was  prop- 
erly enjoined.ii 

The  burden  of  proof  to  prove  that  certain  rates  fixed  are  con- 
fiscatory, and,  therefore,  in  violation  of  the  constitutional  pro- 
visions, is  upon  the  company.  And  the  company  must  show  that 
such  rates  are  confiscatory  beyond  any  reasonable  or  fair  doubt.  ^^ 

§  1381.  Right  of  companies  to  contract  where  rates  are  not 
fixed  by  law. — ^In  those  States  which  have  no  statutory  provisions 
for  fixing  the  maximum  water  rates,  and  also  in  those  States  which 
have  such  provisions,  but  where  the  rates  have  not  been  actually 
fixed  in  accordance  with  the  law,  the  corporation  furnishing  the 
water  and  the  consumers  receiving  it  are  left  free  to  make  such 
contracts  as  they  may  see  fit,  and  such  contracts  will  be  sustained 
by  the  courts,  provided  that  the  rates  fixed  are  reasonable  and  not 
extortionate  and  excessive.^     The  question  now  arises  as  to  whether 

11  Board  of  Commissioners  of  Mont-  Montezuma  County,  39  Colo.  167,  89 
ezuma  County  v.  Montezuma  County,      Pae.  Eep.  794. 

39  Colo.  166,  89  Pao.  Eep.  794.  l  For  the  power  of   the   courts  to 

See,    also,    Covington    etc.    Co.    v.  regulate  water  rates,  see  Sees.   1370- 

Sanford,   164   U.   S.   578,   41  L.   Ed.  1372;  Fresno  Canal  Co.  v.  Park,  129 

560,    17    Sup.    Ct.   Eep.    198 ;    Contra  Cal.  437,  62  Pae.  Eep.  '87 ;  Stanislaus 

Costa  W.  Co.  V.  City  of  Oakland,  165  W.  Co.  v.  Bachman,  152  Cal.  716,  93 

Fed.  Eep.  518 ;   San  Joaquin  etc.  Co.  Pae.  Eep.  859,  15  L.  E.  A.,  N.  S.,  359 ; 

V.  County  of  Stanislaus,  163  Fed.  Eep.  Osborne  v.   San  Diego   etc.   Co.,   178 

567.  XT.  S.  22,  44  L.  Ed.  961,  20  Sup.  Ct. 

See,  also,  cases  cited  supra.  Eep.  860;  affirming  76  Fed.  Eep.  319. 

12  Contra  Costa  Water  Co.  v.  City  In  Idaho  such  a  contract  was  held 
of  Oakland,  159  Cal.  323,  113  Pae.  valid,  where  the  company,  as  a  ground 
Eep.  668;  Willcox  v.  Consolidated  Gas  for  the  refusal  to  furnish  the  water 
Co.,  212  XJ.  S.  19,  53  L.  Ed.  382,  29  under  it,  made  the  defense  that  the 
Sup.  Ct.  Eep.  192;  Knoxville  v.  Knox-  rate  had  not  been  fixed  in  the  manner 
ville  W.  Co.,  212  TJ.  S.  1,  53  L.  Ed.  prescribed  by  the  statute.  Bothwell 
371,  29  Sup.  Ct.  Eep.  148;  Contra  v.  Consumers'  Co.,  13  Idaho  568,  92 
Costa  Water  Co.  v.  City  of  Oakland,  Pae.  Eep.  533,  24  L.  B.  A.,  N.  8.,  425; 
165  Fed.  Eep.  518;  Board  of  Com-  Leavitt  v.  Lassen  Irr.  Co.,  157  Cal. 
missioners   of   Montezuma   County   v.  82,  106  Pae.  Eep.  404,  29  L.  E.  A., 
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or  not,  after  such  contracts  are  made  and  during  their  life,  in 
States  where  there  are  provisions  for  the  regulation  of  such  rates, 
the  board  may  regulate  the  water  rates  as  between  the  contracting 
parties.  The  great  weight  of  authority  seems  to  hold  to  the  effect 
that  where  a  valid  contract  has  been  made  as  to  the  rates  or  charges 
which  shall  be  paid  by  the  consumers  to  the  parties  furnishing  the 
water,  that  the  rates  so  fixed  in  the  contracts  can  not  afterwards 
be  regulated  by  the  board  during*ithe  life  of  such  contracts.  As 
was  said  in  a  recent  California  case:  "Under  the  present  statute 
the  contract  rights  prevail  in  all  cases,  the  boards  of  supervisors 
being  powerless  to  affect  or  interfere  with  them. ' '  ^ 


N.  S.,  213;  Boise  etc.  Co.  v.  Turner, 
176  Fed.  Eep.  373;  Spring  Valley  W. 
Co.  V.  San  Francisco,  165  Fed.  Eep. 
667;  San  Diego  etc.  Co.  v.  Souther, 
104  Fed.  Eep.  706,  44  C.  C.  A.  143; 
Fresno  Canal  Co.  v.  Eowell,  80  Cal. 
114,  22  Pac.  Eep.  53,  13  Am.  St. 
Eep.  112 ;  Fresno  Canal  Co-  v-  Dunbar, 
80  Cal.  530,  34  Pao.  Eep.  275;  Fresno 
Canal  Co.  v.  Hart,  152  Cal.  450,  92 
Pac.  Eep.  1010;  Clague  v.  Tri-State 
etc.  Co.,  84  Neb.  499,  121  N.  "W. 
Eep.  570,  133  Am.  St.  Eep.  637;  Bar- 
Stow  Irr.  Co.  V.  Cleghon,  41  Tex. 
Civ.  App.  531,  93  S.  W.  Eep.  1020; 
Sammons  v.  Kearney  etc.  Co.,  77  Neb. 
580,  110  N.  W.  Eep.  308,  8  L.  E.  A., 
N.  S.  404. 

2  Stanislaus  W.  Co.  v.  Bachman,  152 
Cal.  716,  93  Pae.  Eep.  858,  15  L.  E. 
A.,  N.  S.,  359;  Fresno  Canal  Co.  v. 
Park,  129  Cal.  437,  62  Pac.  Eep.  87. 

"Until  such  rates  are  fixed  in  pur- 
suance of  law,  the  corporation  furnish- 
ing the  water,  and  the  consumer  receiv- 
ing it,  are  left  free  to  make  such  con- 
tracts as  they  may  see  fit  to  make,  and 
their  agreement  will  be  sustained  by 
the  courts."  San  Diego  etc.  Co.  v. 
Souther,  90  Fed.  Rep.  164,  32  C.  C.  A. 
548;  reaffirming  same  on  rehearing. 
Id.,  104  Fed.  Eep.  706,  44  C.  C.  A. 
143. 


See,  also,  San  Diego  etc.  Co.  v.  Jas- 
per,' 189  U.  S.  439,  47  L.  Ed.  892, 
23  Sup.  Ct.  Eep.  571;  affirming  Id., 
110  Fed.  Eep.  703,  89  Fed.  Eep.  274; 
Souther  v.  San  Diego  etc.  Co.,  112  Fed. 
Rep.  228;  Boise  Irr.  Co.  v.  Clark,  131 
Fed.  Eep.  415,  65  G.  C.  A.  399;  Boise 
etc.  Co.  V.  Turner,  176  Fed.  Eep.  373 ; 
Fresno  Canal  Co.  v.  Park,  129  Cal. 
437,  62  Pao.  Eep.  87. 

Where  defendant  agreed  to  pay  a 
"reasonable  rent"  for  water  to  be 
furnished  him  each  year  for  irrigation 
purposes,  there  is  no  such  ambiguity 
as  to  permit  parol  testimony  that 
"reasonable  rent"  meant  one-fifth  of 
the  crop.     Old  Eiver  Eice  Irr.  Co.  v. 

Stubbs, Tex.  Civ.  App. ,  137 

S.  W.  Eep.  154. 

See,  however.  Jack  v.  Village  of 
Grangeville,  9  Idaho  291,  74  Pae. 
Eep.  969,  where  it  was  held  that  a 
contract  may  be  made  to  continue  for 
30  years,  except  that  rates  may  be 
established  from  time  to  time  as  the 
legislature  may  by  law  provide. 

In  Jackson  v.  Indian  Cr.  etc.  Co.,  16 
Idaho  430,  101  Pac.  Eep.  814,  it 
was  held  that,  under  the  statute  par- 
ties had  the  right  to  contract  as  to 
water  rates,  but  the  Court  said: 
"Whether  that  rate  can  afterward  be 
abrogated  by  the  fixing  of  such  rates 
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However,  -where  the  charges  of  the  company  are  excessive  and 
unreasonable,  water  companies  can  not  by  contract  evade  their 
duties  to  the  public.  As  was  said  in  a  recent  Texas  case :  "Irriga- 
tion companies  authorized  to  exercise  the  power  of  eminent  domain 
are  quasi-public  corporations,  and  can  not  limit  their  liability  to 
the  public  by  contract. ' '  ^  And  also  held  by  the  Supreme  Court 
of  the  United  States,  the  annual  rates  as  first  fixed  are  not  made 
irrevocable  by  a  contract  for  the  sale  of  water  rights,  providing, 
in  addition  to  the  payment  of  the  annual  rates,  for  a  fixed  sum,  to. 
be  fixed  by  the  water  company.* 

Where  valid  contracts  for  rates  have  once  been  fixed  and  the 
irrigation  or  water  plant  has  changed  ownership,  through  a  sale 
or  foreclosure  of  the  mortgage,  it  is  held  that  the  new  owner  has 
no  authority  to  raise  the  rates  to  the  detriment  of  the  prior  con- 
tracting consumers  during  the  term  of  such  contracts.  As  was  said 
by  the  Federal  Court  for  Idaho:  ^  '.'Certainly  it  may  be  argued, 
as  it  has  been,  that  the  enforcement  of  these  contracts  is  a  hardship 
to  the  company,  as  well  as  to  the  other  water  users  who  may  have 
to  pay  a  higher  rate,  to  make  good  to  the  company  its  losses  on 
them.  It  is,  however,  presumed  that  when  these  contracts  were 
made  the  predecessor  in  interest  of  this  company  received  some 
consideration  for  making  them,  which  is  presumed  to  inure  to  the 
benefit  of  this  company.  At  any  rate,  it  bought  with  knowledge 
of  them.    If  it  made  an  improvident  contract,  it  can  hardly  ask 

under   the   statute   by   the   board   of  TJ.  S.  22,  44  L.  Ed.  961,  20  Sup.  Ct. 

county     eommissioners,    we    are    not  Eep.  860;  af&rming  Id.,  76  Fed.  Eep. 

called  upon  to  decide  in  this  ease,  for  319. 

the  reason  that  it  does  not  appear  that  A  contract  concerning  governmental 
such  rates  have  ever  been  established  functions,  such  as  one  which  affects  a 
by  the  board  of  county  commissioners  city  to  regulate  rates  of  a  water  com- 
er in  accordance  with  such  statute."  pany,  must  be  strictly  construed;  and 
See  Id.,  18  Idaho  513,  110  Pac.  Eep.  such  functions  can  not  be  held  to 
251.  have  been  stipulated  away  by  doubtful 

3  Colorado   etc.   Co.   v.   McFarland,  or  ambiguous  provisions.    Eogers  Park 

Tex.  Civ.  App.  ,  94  S.  W.  W.  Co.  v.  Fergus,  180  XJ.  S.  624,  45 

Eep.  400;  Id.,  50  Tex.  Civ.  App.  92,  L.   Ed.    702,   21   Sup.   Ct.   Bep.   490; 

109  S.  W.  Bep.  435;   Salt  Eiver  Val-  affirming  Id.,  178  111.  571,  53  N.  E. 

ley  C.  Co.  V.  Nelssen,  10  Ariz.  9,  85  Eep.  363. 

Pac.  Eep.  117.  6  Boise  etc.  Co.  v.  Turner,  176  Fed. 

*  Osborne  v.  San  Diego  etc.  Co.,  178  Eep.  373. 
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the  Court  to  correct  that  misfortune,  which  is  not  alleged  to  be 
the  result  of  either  fraud  or  mistake. ' '  ^ 

§  1382.  Power  of  legislature  to  regulate  water  rates— Impair- 
ment of  contracts. — As  we  have  seen  in  other  sections,  a  contract 
between  a  water  company  and  the  consumers  for  water  rates,  reas- 
onable in  all  of  its  terms  as  to  the  rights  of  both  parties,  is  binding 
upon  the  parties  and  valid,i  and,  jn  this  connection,  we  wiU  say 
that  the  courts  have  been  called  upon  many  times  to  decide  the 
constitutionality  of  certain  Acts  of  legislatures,  and  ordinances  of 
municipalities,  which  seemingly  tend  to  impair  .the  obligation  of 
contracts  made  prior  to  the  enactment  of  such  laws  or  ordinances. 
The  rule  may  be  stated  that,  where  a  contract  provides  for  the  un- 
reasonable, exorbitant,  and  excessive  charges  for  the  furnishing  of 
the  water  or  the  services  performed,  it  is  illegal  and  invalid  as 
to  those  charges  under  any  law;  and  that,  too,  whether  the  law, 
or  ordinance,  was  enacted  before,  or  after,  the  contract  was  en- 
tered into.  And,  therefore,  such  contracts  do  not  come  within  the 
prohibition  of  the  Federal  Constitution  against  any  State  enacting 
laws  impairing  the  validity  of  contracts,^  but  the  rates  and  charges 
of  the  company  furnishing  the  water  are  subject  to  the  regulation 
by  legislative  enactment,  or  by  ordinance  of  a  municipality,  or  by 
the  courts,  and  that,  too,  where  they  were  enacted  subsequent  to 
the  making  of  the  contract.^    As  was  well  said  by  the  Idaho  Court 

6  See,  also,  Cline  v.  Benicia  W.  Co.,  Neb.  499,   121  N.  W.  Eep.  570,  133 

100  Cal.  310,  34  Pae.  Rep.  714;  Sam-  Am.  St.  Eep.  637;  Almeria  etc.  Co. 
mons  V.  Kerney  etc.  Co.,  77  Neb.  580,  v.  Tzsehuek  Canal  Co.,  67  Neb.  290, 
110  N.  W.  Eep.  308,  8  L.  E.  A.,  N.  93  N.  W.  Eep.  174. 

S.,  404;  Leavitt  v.  Lassen  Irr.  Co.,  157  i  See  See.   1381. 

Cal.  82,  106  Pac.  Eep.  404,  29  L.  E.  Eor   ordinances   fixing   water   rates 

A.,  N.  S.,  213 ;  Hunt  v.  Jones,  149  Cal.  affecting  existing  contracts,   see   Sec. 

297,   86  Pac.  Bep.   868;    Nampa   Irr.  1446. 

Dist.  V.  Gess,  17  Idaho  552,  106  Pac.  2  See  Fed.  Const.,  Art.  1,  Sec.  10. 

Bep.  993;  Stanislaus  W.  Co.  v.  Bach-  3  "In  our  judgment  the  language  of 

man,  152  Cal.  716,  93  Pae.  Bep.  858,  the  Act  of  1862  did  not  amount  to  a 

15  L.  E.  A.,  N.  S.,  359;  Knowles  v.  contract  that  the  rates  for  the  use  of 
New  Sweden  Irr.  Dist.,  16  Idaho  217,  water  should  never  be  lowered  below 

101  Pac.  Eep.  81;   Niday  v.  Barker,  the  amount  provided  for  in  that  Act. 

16  Idaho  703,  101  Pac.  Bep.  254;  ...  We  think  that  a  mere  reduc- 
Idaho  Fruit  Co.  v.  Great  Western  etc.  tion  of  rates,  while  stiU  leaving  rea- 
Co.,  17  Idaho  273,  105  Pac.  Eep.  sonable,  fair,  or  just  compensation  for 
562;  Clague  v.  Tri-State  etc.  Co.,  84  the  use  of  the  property,  is  not  pro- 
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in  a  case  decided  in  1912:  *  "He  has  no  vested  right  to  charge 
an  unreasonable,  or  an  unconscionable  rate  while  exercising  a  fran- 
chise to  serve  a  public  use.  To  deprive  a  person  engaged  in  such 
a  pubKc  service  of  the  power  to  charge  and  collect  an  unreason- 
able, extortionate,  or  unconscionable  rate,  deprives  him  of  no  right, 
natural  or  acquired,  and  can  not  be  the  impairment  of  a  contract 
within  the  purvi&w  and  meaning  of  Section  10,  Article  1,  of  the 
Federal  Constitution,  nor  is  it  depriving  him  of  property  without 
due  process  of  law,  in  violation  of  the  Fourteenth  Amendment. ' '  •» 


hibited,  and  we  are  quite  clear  that, 
even  assuming  there  was  a  oontraet, 
the  legislature  nevertheless  had  the 
power  to  so  alter  and  amend  the  Act 
of  1862,  as  provided  for  the  fixing  of 
rated  as  set  forth  in  the  Act  of  1885. ' ' 
Mr.  Justice  Peckham,  construing,  the 
California  Act  of  1885  fixing  water 
rates  at  not  less  than  6  nor  more 
than  18  per  cent  upon  the  value  of 
the  property,  in  County  of  Stanislaus 
V.  San  Joaquin  etc.  Co.,  192  U.  S. 
201,  48  L.  Ed.  406,  24  Sup.  Ct.  Rep. 
241;  reversing  Id.,  113  Fed.  Rep.  930; 
Id.,  90  Fed.  Rep.  516. 

A  change  in  the  mode  of  fixing 
rates  by  a  subsequent  constitutional 
provision  is  not  an  interference  with 
any  of  the  vested  rights  of  the  com- 
pany, or.  the  impairment  of  its  con- 
tract within  the  prohibition  of  the 
Federal  Constitution.  Spring  Valley 
Waterworks  v.  San  Francisco,  61  Cal. 
3;  Id.,  52  Cal.  111. 

See,  also.  Souther  v.  San  Diego  etc. 
Co.,  112  Fed.  Rep.  228;  Id.,  90  Fed. 
Rep.  164,  32  C.  C.  A.  548;  Boise  City 
Artesian  etc.  Co.  v.  Boise  City,  123 
Fed.  Rep.  232,  59  C.  C.  A.  236;  Boise 
City  etc.  Co.  v.  Clark,  131  Fed.  Rep. 
415,  65  C.  C.  A.  399;  Osborne  v.  San 
Diego  etc.  Co.,  178  V.  8.  22,  44  L. 
Ed.  961,  20  Sup.  Ct.  Eep.  860;  af- 
firming Id.,  76  Fed.  Eep.  319;  Brum- 
mitt  V.  Ogdeu  Waterworks  Co.,  33 
Utah  289,  93  Pao.  Kep.  828. 


Where  plaintiffs  brought  mandamus 
to  compel  defendant  water  company 
to  furnish  water  at  rates  fixed  by  the 
county  commissioners,  defendants  can 
not  set  up  a  contract  with  the  plain- 
tiff for  a  higher  rate  in  defense  of 
the  proceeding,  mandamus  not  being 
the  proper  remedy  for  the  determina- 
tion of  contract  rights.  Northern 
Colo.  Irr.  Co.  v.  Pouppirt,  44  Colo. 
490,  108  Pac.  Rep.  23. 

A  charter  specification  of  rates 
which  shall  be  lawful  for  a  turnpike 
company  to  charge,  subject  to  certain 
increase  or  decrease  if  necessary  to 
keep  the  company's  dividends  within 
certain  limits,  does  not  constitute  an 
irrevocable  contract  between  the  State 
and  the  corporation,  but  is  merely  an 
indication  that  such  rates  are  sup- 
posed to  be  reasonable,  without  pre- 
cluding the  subsequent  exercise  of  the 
power  to  change  the  rates.  Winches- 
ter etc.  Co.  V.  Croxton,  98  Ky.  739,  34 
S.  W.  Eep.  518,  33  L.  E.  A.  177  and 
note;  South  Boulder  etc.  Co.  v.  Mar- 
fell,  15  Colo.  302,  25  Pac.  Eep.  504; 
McFadden  v.  Los  Angeles  County,  74 
Cal.  571,  16  Pac.  Eep.  397;  Lannirig 
V.  Osborne,  76  Fed.  Eep.  319;  Id.,  82 
Fed.  Eep.  575. 

4  City  of  Pocatello  v.  Murray,  

Idaho  ,  120  Pac.  Eep.  812. 

5  See,  also,  Tampa  Waterworks  Co. 
V.  Tampa,  199  U.  S.  241,  50  L.  Ed. 


2504 


STATE   CONTEOL   OF   WATEB   BATES. 


However,  that  a  State,  in  matters  of  proprietary  rights,  may,  by 
valid  and  reasonable  contracts,  exclude  itself  from  the  right  to 
make  regulations  altering  the  terms  of  the  same,  or  authorize  mu- 
nicipal corporations  to  do  so,  has  been  too  frequently  declared  to 
admit  of  doubt.  Therefore,  a  contract  with  a  water  company  for 
a  limited  period  of  time,  fixing  maximum  rates  to  private  con- 
sumers, in  the  absence  of  a  showing  of  a  charge  of  unreasonable 
rates  so  gross  as  to  strongly  suggest  fraud,  or  corruption,  is  bind- 
ing, and,  as  such,  is  protected  agamst  impairment  by  the  contract 
clause  of  the  Federal  Constitution.^ 

By  the  Federal  Court  for  Idaho ''  it  was  held  that  private  con- 
tracts between  an  Idaho  irrigation  company  and  land  owners  rent- 
ing water  rights  at  fixed  prices,  made  in  good  faith  prior  to  the 
Act  of  the  Idaho  legislature  of  March  7,  1895,^  were  valid  when 
made,  and  not  affected  by  such  Act,  or  subsequent  legislation,  and 
remain  valid  and  enforceable,  and  the  Court  said  upon  the  subject; 
"The  only  pretext  the  Court  can  adopt  to  annul  these  contracts 
would  be  that  a  change  of  facts  and  circumstances  has  rendered 


170,  26  Sup.  Ct.  Eep.  23;  aff'g  Id.,  45 
Fla.  600,  34  S.  W.  Eep.  631. 

6  A  contract  authorized  by  the  ex- 
isting State  constitution  as  then  con- 
strued by  the  highest  court  of  the 
State  can  not  be  affected  by  subse- 
quent change  in  the  decisions  of  that 
court,  or  by  the  adoption  of  a  new 
constitution.  City  of  Los  Angeles  v. 
Los  Angeles  etc.  Co.,  177  TJ.  S.  558, 
44  L.  Ed.  886,  20  Sup.  Ct.  Eep.  736; 
aff'g  Id.,  88  Fed.  Eep.  720;  Walla 
Walla  V.  Walla  Walla  W.  Co.,  172 
U.  S.  1,  43  L.  Ed.  331,  19  Sup.  Ct. 
Eep.  77;  New  Orleans  Waterworks 
Co.  v.  Eivers,  115  U.  S.  674,  29  L.  Ed. 
525,  6  Sup.  Ct.  Eep.  273 ;  Freeport  W. 
Co.  T.  Freeport,  180  U.  S.  587,  45  L. 
Ed.  679,  21  L.  Ed.  686,  21  Sup.  Ct. 
Eep.  493;  Vieksburg  v.  Vicksburg 
Waterworks  Co.,  206  TJ.  S.  496,  51  L. 
Ed.  1155,  27  Sup.  Ct.  Eep.  762;  De- 
troit V.  Detroit  Citizens  St.  E.  Co.,  184 
TJ.  S.  368,  46  L.  Ed.  592,  22  Sup.  Ct. 
Sep.  410;  City  of  Denver  v.  Denver 


TJnion  W.  Co.,  41  Colo.  77,  91  Pae. 
Eep.  918;  Danville  W.  Co.  v.  Danville, 
180  U.  S.  619,  45  L.  Ed.  696,  21  Sup. 
Ct.  Eep.  505;  aff'g  Id.,  186  HI.  326, 
57  N.  E.  Eep.  1129. 

The  obligation  of  contracts  between 
a  water  company  and  private  consum- 
ers by  which  the  latter  were  to  pay 
for  the  water  in  accordance  with  the 
rates  "now  or  hereafter  in  force"  is 
not  impaired  by  a  municipal  ordinance 
reducing  such  rates,  enacted  in  the 
exercise  of  the  power  of  the  munici- 
pality to  regulate  water  rates.  Knox- 
viUe  W.  Co.  V.  Knoxville,  189  TJ.  S. 
434,  47  L.  Ed.  887,  148  Sup.  Ct.  Eep. 
29;  aff'g  Id.,  107  Tenn.  647,  64  S.  W. 
Eep.  1075. 

See,  also,  for  the  right  to  make  con- 
tracts for  water  rates,  where  they  have 
not  been  fixed  under  the  statute.  Sec. 
1381. 

7  Boise  etc.  Co.  v.  Turner,  176  Fed. 
Eep.  373. 

8  Laws  of  Idaho,  1895,  p.  174. 
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tinconscionable  what  was  once  fair  and  reasonable.     I  would  not 
feel  justified  in  so  doing."  » 

§  1383.  Contracts  for  discriminatory  rates. — Under  the  laws  of 
State  control,  a  water  company  organized  for  the  conveying,  sell- 
ing, or  renting  water  to  consumers,  has  no  right  to  make  discrim- 
inatory rates  to  its  customers.  But  the  rates  which  may  be  charged 
are  fixed,  as  provided  by  law,  and  the  water  must  be  furnished 
to  all  consumers,  in  the  order  of  their  respective  priorities,  at  the 
same  charge,  as  long  as  the  company  has  water  left  for  disposal. 
In  case  of  an  additional  charge,  severe  penalties  are  prescribed  by 
the  statutes,  even  to  the  extent  of  a  forfeiture  of  the  company's 
franchise  and  water  works,  i  As  to  the  charging  of  a  less  rate 
than  that  fixed,  in  accordance  with  law,  to  certain  favored  con- 
sumers, the  supplying  of  any  portion  of  the  land  under  the  system 
at  anything  less  than  the  regularly  established  rate  adds  to  the 
burden  of  the  other  land,  which  is  thereby  called  upon  to  make 
good  the  "just  compensation"  for  the  use  of  the  property.^ 
Therefore,  it  was  held  by  the  Court  of  Appeals  that,  under  the  law 
of  Idaho,  a  company  has  no  right  to  make  a  distinction  between 
the  consumers  which  it  furnishes  with  water,  while  supplying  some 
with  water  at  a  low  rate  under  a  private  agreement,  and  at  the 
same  time  attack  the  validity  of  the  maximum  rates  fixed  by  the 
county  commissioners  upon  the  ground  that  the  rates  so  fixed  will 
not  give  a  reasonable  return  on  the  value  of  the  property  of  the 
company,  and  therefore  amounts  to  the  taking  of  property  without 
just  compensation.* 

Again,  in  States  where  there  are  no  statutory  laws  for  the  fixing 
of  maximum  rates,  upon  principle,  the  rates  charged  should  be 

9  See,  also,  City  of  Pocatello  v.  Mur-  tion  made  between  consumera  of  the 

ray,   173   Ted.   Eep.   382;    Leavitt   v.  waters  in  question  is  authorized  to  be 

Lassen  Irr.  Co.,  157  Cal.  82,  106  Pac.  made,  we  are  unable  to  understand." 

Eep.  404;  Stanislaus  W.  Co.  v.  Bach-  See,  also,  Nampa  etc.  Co.  v.  Gess,  17 

man,  152  Cal.  516,  93  Pae.  Eep.  858,  Idaho  552,  106  Pae.  Eep.  993;  Boise 

15  L.  E.  A.,  N.  S.,  359.  City  etc.  Co.  v.  Turner,  176  Fed.  Eep. 

1  Cal.  Stat.  1901,  p.  331.  373. 

2  Boise  City  Irr.  Co.  v.  Clark,  131  Again,  if  upon  this  basis  the  rates 
Fed.  Eep.  415,  65  C.  C.  A.  399.  charged  both  classes  of  consumers  did 

3  Boise  City  Irr.  Co.  v.  Clark,  131  actually  yield  just  compensation,  it  is 
Fed.  Eep.  415,  65  C.  C.  A.  399,  the  proof  that  the  rates  fixed  by  the  eom- 
Court  saying:     "Where  any  distinc-  missiouers  were  too  high. 
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uniform  to  all  consumers,  and  the  company  should  not  be  permitted 
to  charge  favored  customers  with  a  less  rate  than  the  maximum 
water  rates  charged  to  other  consumers.  That  the  water  of  a  State 
is  a  public  utility  can  not  be  questioned.  That  these  corporations, 
organized  for  the  express  purpose  of  utilizing  this  public  utility, 
and  furnishing  the  water  to  actual  consumers,  are  in  law  quasi- 
public  in  their  nature  is  also  unquestioned.*  A  public  utility  is  so 
subject  to  the  public  use  that  it  shbuld  have  neither  the  power,  nor 
the  temptation,  to  create  any  difference  in  rates  charged  the  con- 
sumers, whereby  one  could,  in  the  field  of  competition,  possibly 
obtain  any  advantage  over  another.  The  public  owe  a  duty  to 
the  public  utility,  or  to  the  corporation  making  the  same  available, 
not  to  pass  such  legislation  by  way  of  regulation  which  will  be 
confiscatory.  The  public  utility,  or  the  quasi-public  corporation, 
owes  a  duty  to  each  and  every  constituent  of  the  public,  that  no  one 
shall  derive,  from  the  franchise  it  enjoys,  an  opportunity  to  take 
advantage  of  another.  The  same  rule  is  applied  to  public  carriers, 
or  to  companies  furnishing  gas,  or  electricity,  or  anything  which 
is  supplied  by  a  public  utility.  So  the  rule  should  be  applied  to 
an  irrigation  company,  where  all  users  of  water  should  be  placed 
upon  an  absolute  equality.^  This  was,  in  effect,  the  ruling  of  the 
California  Court  in  a  recent  case,  where  it  said:  "All  are  equally 
entitled  to  share  in  the. use  of  the  water  who  pay,  or  offer  to  pay, 
the  legal  rate,  and  to  abide  by  the  reasonable  rules  of  the  com- 
pany. ' '  6 

4  See  Sees.  1493,  1494.  7  Ark.  376,  65  Pae.  Eep.  332;  Gould 

See,  also,  MeCrary  v.  Beaudry,  67  v.  Maricopa  C.  Co.,   8  Ariz.  429,  76 

Cal.  120,  121  Pac.  Eep.  264;  San  Diego  Pac.  Eep.  598;  Salt  Eiver  Valley  Co. 

etc.  Co.  V.  National  City,  74  Fed.  Bep.  v.  Nelssen,  10  Ariz.  9,  85  Pae.  Eep. 

79;   aff'd  174  U.  S.   739,  43  L.  Ed.  117. 

1154,  19  Sup.  Ct.  Bep.  571;  Lanning  But  see  State  ex  rel.  Ferguson  v. 

V.  Osborne,  76  Fed.  Eep.  319;  Price  v.  Birmingham  "W.  Co.,  164  Ala.  586,  51 

Eiverside  etc.  Co.,  67  Cal.  120,  7  Pae.  So.  Bep.  354,  where  the  Court  said: 

Eep.  264;  Hildreth  v.  Montecito  Or.  W.  "But  we  do  not  see  our  way  clear  to 

Co.,  139  Cal.  22,  72  Pae.  Eep.  395;  a  holding  that  whenever  a  water  com- 

McFadden  v.  County  of  Los  Angeles,  pany  makes  a  concession  to  a  consumer 

74  Cal.  571,  16  Pac.  Eep.  397.  it  thereby  fixes  a  new  schedule  of  rates 

See,  also,  Cleveland  v.  Maiden  etc.  for  aU  its  consumers." 

Co.,  Wash.  ,  125  Pae.  Eep.         6  Leavitt  v.  Lassen  Irr.  Co.,  157  Cal. 

769.  82,  106  Pac.  Eep.  404,  where  it  was 

6  See  Slosser  v.  Salt  Eiver  Canal  Co.,  held   that   a   water    company   hnving 


"EOTAIiTY"   OB  "BONUS"   NOT   PEEMITTBD.  2507 

§  1384.  Charges  of  "royalty"  or  "bonus"  not  permitted.— In 
those  States  where  the  laws  provide  for  the  regulation  of  water 
rates  which  may  be  charged  consumers,  there  are  also  found  pro- 
visions that,  where  the  rates  have  been  fixed,  in  accordance  with 
the  provisions  of  the  statutes,  no  additional  charge  must  be  made 
.for  the  furnishing  of  the  water  than  the  maximum  rates  so  fixed. 
Severe  penalties  are  prescribed  for  the  violation  of  these  provisions.  ^ 
In  the  State  of  Colorado  the  "Anti-Royalty  Act"  of  1887,2  makes 
it  unlawful  for  any  person  owning,  or  controlling,  any  ditch,  canal, 
or  reservoir,  to  demand,  accept,  or  receive,  any  royalty,  bonus,  or 
premium,  as  a  prerequisite  or  condition  precedent  to  the  right  or 
privilege  of  applying  or  bargaining  for,  or  procuring  water. 
The  statute  also  provides  that  any  violation  of  these  provisions  is 
punishable  by  fine  and  imprisonment,  and  that  the  corporate  rights 
and  privileges  of  any  corporation  violating  the  provisions  of  the 
Act  may  be  forfeited  upon  quo  warranto  proceedings.^ 

In  California  it  was  also  held  that,  as  a  condition  precedent  to 
the  furnishing  of  water  to  consumers,  a  company  could  not  make 
an  additional  charge  as  a  bonus,  even  if  a  consumer  had  signed  and 
agreed  to  a  regulation  of  the  company,  "that  no  land  will  be  sup- 
plied with  water  unless  all  dues  and  claims  for  previous  supply  on 
that  land  shall  have  been  paid."  The  Court  held  that  it  was 
the  duty  of  the  company  to  furnish  a  consumer  with  water  upon 
the  tender  of  the  established  rate,  and  the  regulation  of  the  condi- 
tions on  the  consumer's  right  was  void,  and  for  the  refusal  of  the 
company  to  furnish  the  water  an  action  for  damages  would  lie.* 

water  appropriated  under  the  Conati-  the  consumer  to  "buy  in  advance  the 

tution  of  1879  for  sale,  rental,  or  dis-  right  to  receive  and  use  the  water," 

tribution,  the  use  of  which  is  thereby  and  to  pay  therefor  the  sum  of  $10.00 

declared  to  be  a  public  use,  can  not  per  acre,  and  also  that  he  pay  annu- 

confer  any  preferential  right  on  one  ally,  in  the  way  of  carriage  rate,  not 

consumer  over  another  to  the  use  of  less  than  $1.50  or  more  than  $4.00  per 

any  part  of  its  water.  acre,    "as   may   be   established   from 

1  See  for  the  statutes,  Part  XIV.  year  to  year ' '  by  the  company,  it  was 

2  3  Colo.  Stat.  Ann.  Morr.  Edition,  held  that  the  contract  was  in  violation 
1911,  Sees.  3271-3275;  Eevised  Stat,  of  of  the  Anti-Eoyalty  Act. 

Colo.  1908,  Sees.  3271-3275.  See,  also,  Northern  Colo.  Irr.  Co.  v. 

3  In  the  case  of  Wheeler  v.  North-  Eichards,  22  Colo.  450,  45  Pac.  Eep. 
em  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.     423. 

Eep.  487,  3  Am.  St.  Eep.  603,  where,  4  Crow  v.  San  Joaquin  etc.  Co.,  130 

by  contract,  the  company  had  required     Cal.  309,  62  Pac.  Eep.  562,  1058. 
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Upon  principle,  we  will  add  that  there  should  be  but  one  charge 
made-  by  a  company  for  furnishing  water  for  use  by  consumers, 
and  this  charge  should  include  all  fees  for  furnishing  the  water, 
annual  maintenance,  and  repairs.  This  charge  should  be  reason- 
able, both  as  regards  the  rights  of  the  company  and  those  of  the 
consumer.  The  system  of  making  separate  charges  for  different 
items  of  service  should  be  abolished  by  statute.  It  has  been  too 
often  used  as  a  subterfuge  for  a  charge  of  higher  rates. 

§  1385.  Terms  of  payment. — "Where  water  rates  have  been  once 
fixed,  either  by  law  or  contract,  the  company  furnishing  the  water 
may  lawfully  require  the  consumer  to  either  pay  the  rates  in  ad- 
vance, or  may  require  security  for  such  payment,  as  a  condition 
precedent  to  the  furnishing  of  the  water,  ^  but  if  any  canal  or  ditch 
company  fails  to  require  such  payment  or  security  therefor,  and 
does  furnish  the  consumers  with  the  water,  and  the  consumer  fails 
to  pay  for  the  same,  the  remedy  is  by  a  suit  at  law  to  enforce  such 
payment,  and  the  company  can  not,  by  rule,  or  regulation,  refuse 
to  furnish  such  consumer  with  water  until  such  arrearages  are 
paid.  In  cases  of  this  nature  it  is  held  that  the  right  of  the  com- 
pany to  declare  a  forfeiture  is  waived.^ 

See,  also,  San  Diego  etc.  Co.  v.  Na-  v.  Farmers'  etc.  Co.,  10  Idaho  723,  80 
tional  City,  74  Fed.  Eep.  79;  aff'd  Pac.  Eep.  222;  Crow  v.  San  Joaquin 
174  V.  S.  739,  43  L.  Ed.  1154,  19  Sup.  ete.  Co.,  130  Cal.  309,  62  Pae.  Eep.  562, 
Ct.  Eep.  804;  Lanning  v.  Osborne,  76  1058;  South  Boulder  ete.  Co.  v.  Mar- 
Fed.  Eep.  319;  Boise  City  Irr.  Co.  v.  fell,  15  Colo.  302,  25  Pae.  Eep.  504; 
Clark,  131  Fed,  Eep.  415,  65  C.  C.  A.  Cooper  v.  Shannon,  36  Colo.  98,  85 
399;  Osborne  v.  San  Diego  ete.  Co.,  Pae.  Eep.  175;  Lassen  Irr.  Co.  v. 
178  TJ.  S.  22,  44  L.  Ed.  961,  20  Sup.  Long,  157  Cal.  94,  106  Pao.  Eep.  409; 
Ct.  Eep.  860;  aff'g  Id.,  76  Fed.  Eep.  Leavitt  v.  Lassen  Irr.  Co.,  157  Cal.  82, 
319.  106  Pac.  Eep.  404,  29  L.  E.  A.,  N.  S., 
.1  Shelby  v.  Farmers*  etc.  Co.,  10  213. 
Idaho  723,  80  Pae.  Eep.  222.  For  the  duty  to  furnish  water,  see 

2  Kimball  v.  Northern  Colo.  Irr.  Co.,  Sees.  1498-1502. 
42  Colo.  412,  94  Pao.  Eep.  333;  Shelby 
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§  1386.  Scope  of  chapter. — This  chapter  will  contain  a  full  de- 
scription of  the  subject  of  State  irrigation  district  laws,  the  or- 
ganization of  the  irrigation  district  under  the  authority  of  these 
laws,  and  their  powers  and  duties.  These  districts  must  be  distin- 
guished from  irrigation  or  water  districts,  as  described  in  some 
of  the  statutes  of  the  laws  of  State  control,  and  meaning  simply 
water  divisions.  ^ 

§  1387.  The  purpose  and  object  of  district  laws. — ^Primarily,  it 
is  designed  by  the  laws  providing  for  the  organization  of  irrigation 
districts,  to  place  both  the  management  and  the  ownership  of  rights 
to  the  use  of  water  in  the  hands  of  those  most  interested  in  its 
intelligent  and  economical  use;  and,  secondly,  to  provide  a  method 
for  acquiring  the  financial  means  for  constructing  systems  of 
works  necessary  for  the  appropriation  and  use  of  water  of  con- 
siderable or  great  magnitude,  and  which  are  beyond  the  ability 
of  the  individual  owner  of  lands  to  be  irrigated,  as  well  as  beyond 
the  ability  of  the  average  corporation.  Incidentally,  it  may  also 
be  said,  that  the  purpose  was  to  get  from  under  the  necessity  of 
private  corporations,  which  are  organized  for  the  purpose  of  profit, 
and  do  not  always  work  in  harmony  with  the  consumers  of  water, 
the  land  owners  within  such  districts  being  enabled  to  obtain  water 
at  first  cost,  and  through  the  means  of  their  own  district  organi- 
zation. ^     It  must  be  remembered  that,  at  the  time  the  "Wright 

1  For  the  laws  of  State  control,  see  triet  composed  of  such  lands,  which 

Chap.  68,  Sees.  1337-1367.  district  when  formed  is  a  pubUe  cor- 

1  "The  whole  object  of  the  legisla-  poration  for  the  sole  purpose  of  obtain- 

tion  authorizing  the   organization   of  ing  and  distributing  such  water  as  may 

irrigation    districts   is    to    enable    the  be  necessary  for  the  irrigation  thereof, 

owners  of  lands  susceptible  of  irriga-  thus  enabling  each  one  to  have  for  his 

tion  from  a  common  source  and  by  the  land  in  the  district  the  benefit  of  a 

same  system  of  works,  to  form  a  dis-  common    system    of    irrigation,    and 


PUSPOSE  AND  OBJECT  OF  DISTRICT  LAWS.  2511 

Law"  was  passed  by  the  California  legislature  in  1887,  whicli  law 
was  the  pioneer  law  upon  the  subject,  and  upon  which  the  laws 
of  all  the  other  States  are  modeled,^  that  the  time  had  long  since 
passed,  when  a  single  farmer,  or  one  with  the  aid  of  his  neighbors, 
in  the  thickly  settled  communities  of  that  State,  could  make  an 
individual  appropriation,  and  by  a  simple  dam  and  ditch,  divert 
water  from  a  natural  stream  and  conduct  it  to  his  farm.  The 
country  had  become  thickly  settled;  and,  correspondingly,  the  de- 
mand for  water  became  greater  and  greater.  The  use  of  the  waters 
of  the  surface  streams  had  practically  reached  its  maximum  limit 
from  the  systems  then  in  vogue;  and,  without  the  development  of 
an  additional  supply,  or  the  conservation  of  the  waters  of  the  flood 
periods,  the  amount  of  lands  which  might  be  irrigated  and  re- 
,  claimed  had  also  reached  the  limit.  To  construct  great  works  for 
the  conservation  of  this  water  required  a  great  amount  of  capital, 
which  even  the  private  corporations  at  this  period  were  loth  to 
furnish.  And,  if  private  corporations  undertook  to  furnish  the 
capital,  and  construct  the  works  necessary,  it  was  with  the  sole 
idea  of  making  a  profit  upon  the  investment,  all  of  which  had  to 
be  paid  by  the  consumer.  So  the  idea  originated  with  the  framers 
of  the  bill  to  place  the  ownership,  management,  and  control  of  the 
water  with  the  consumers  themselves;  and,  at  the  same  time,  to 
enable  any  irrigation  district  organized  under  the  provisions  of 
the  Act,  as  a  public  corporation,  to  borrow  money  to  construct 
these  works,  to  issue  bonds  for  the  security  of  the  amounts  bor- 
rowed, and,  by  a  system  of  taxation  upon  all  of  the  lands  within 
the  district,  raise  the  money  for  the  annual  expenses  of  the  dis- 
trict, and  for  the  payment  of  the  bonds  and  their  accrued  interest. 
Therefore,  the  purposie  of  the  Act,  as  well  set  forth  in  the  title 
of  the  original  "Wright  Law,"  as  introduced  by  Mr.  "Wright  him- 
self, in  the  California  legislature,  was:    "An  Act  to  provide  for 

bringing  about  the  reclamation  of  the  viz.,  the  reclamation  from  aridity  of 

land  of  the  district  from  aridity  to  a  large   portions   of   the   lands   of   the 

condition   of    suitability   for   cultiva-  State,  might  never  be  accomplished  if 

tion.     It  was  recognized  that  without  left  to  individual  enterprise."     Jeni- 

such  a  common  system  the  iudividual  son  v.  Eedfield,  149  Cal.  500,  87  Pac. 

land  owners  might  be  unable  to  obtain  Eep.  62. 

water  for  the  irrigation  of  their  lands,  2  See.    however,    the    early   law    of 

and  that  a  work  which  would  be  for  the  Utah,  See.  1401. 
public    benefit    and    general    welfare, 
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the  organization  and  government  of  irrigation  districts,  and  te 
provide  for  the  acquisition  of  water  and  other  property,  and  for 
the  distribution  of  water  thereby  for  irrigation  purposes."  ^ 

§  1388.  The  general  results  of  district  laws. — Taking  into  con- 
sideration that  twenty-five  years  have  elapsed  since  the  passage 
of  the  original  "Wright  Law,"  and  shortly  after  its  passage  in 
California  similar  laws  were  passed  by  the  legislatures  of  other 
States,  the  net  results  of  the  operation  of  these  laws  have  not  been 
whoUy  to  the  good.  The  beneficial  results  of  the  operations  of 
private  corporations  throughout  these  States,  including  where  they 
were  made  in  connection  with  the  Carey  Act,^  have  far  exceeded 
those  under  the  irrigation  district  Acts.2  Although,  in  some  of 
the  districts  where  there  was  an  ample  water  supply  for  the  irri- 
gable lands  therein,  and  where  every  effort  was  made  to  preserve 
the  district  organizations,  the  results  have  been  pre-eminently  suc- 
cessful. This  statement  is  true  of  the  Turlock  irrigation  district, 
which  has  an  area  of  176,210  acres,  and  is  the  largest  district  in 
the  State  of  California,  and  the  Modesto  irrigation  district,  having 
an  area  of  82,000  acres,  both  districts  being  organized  in  1887, 
the  same  year  that  the  "Wright  Law"  was  enacted. 

The  reason  that  better  results  have  not  been  obtained  under  the 
irrigation  district  laws  is  not  so  much  the  fault  of  the  laws  them- 
selves as  it  is  on  account  of  the  obstructions  which  have  been  placed 
in  the  way  of  their  operation.  In  the  first  place,  there  were  about 
fifteen  years  of  litigation  before  the  law  could  be  considered  set- 
tled in  all  its  phases.  It  was  nearly  ten  years  after  the  law  was 
enacted,  in  California,  before  its  constitutionality  was  finally  settled 
by  the  Supreme  Court  of  the  United  States.^  In  fact,  the  early 
history  of  the  operation  of  the  law  in  California  is  a  record  of  liti- 

3  Aet  of  March  7,  1887,  Cal.  Stat,  der  co-operative  enterprises,  4,646,039 

1887,  page  29;  5  Deering's  Code,  pp.  acres  j    under   commercial   enterprises, 

235-294.  1,444,806  acres;  under  individual  and 

1  For  the  Carey  Aet.  see  Sees.  1312-  partnership  enterprises,  6,258,401  acres. 
1336.  3  Fallbrook  Irr.  Dist.  v.  Bradley,  164 

2  According  to  the  13th  census  for  V.  8.  112,  41  L.  Ed.  369,  17  Sup.  Ct. 
1910,  the  area  xmder  actual  irrigation  Rep.  56;  rev'g  Id.,  68  Fed.  Eep.  948; 
in  1909  under  irrigation  districts  was  Tregea  v.  Modesto  Irr.  Dist.,  88  Cal. 
533,142  acres.  Under  the  Carey  Act,  334,  26  Pae.  Eep.  237,  164  V.  8.  179, 
the  area  is  given  as  288,553  acres  j  un-  41  L.  Ed.  395,  17  Sup.  Ct.  Eep.  52. 
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gation  and  financial  loss.  This  litigation,  which  was  the  retard- 
ing influence  upon  the  irrigation  development  under  the  law,  was 
originated  within,  and  not  from  without,  the  districts.  The  liti- 
gants, upon  the  one  hand,  were  the  districts  seeking  to  enforce 
their  powers  under  the  law,  or  the  holders  of  district  obligations 
seeking  to  enforce  their  claims;  and  upon  the  other  hand  were 
the  protesting  land  owners,  especially  those  owning  large  tracts 
of  uncultivated  land  or  town  lots  within  the  districts.  This  was 
due  to  the  provision  of  the  law  that  the  owners  of  all  the  land 
within  the  districts  must  pay  an  annual  tax  for  their  maintenance, 
and,  whether  such  owners  used  the  water  or  not,  they  are  compelled, 
under  the  law,  to  pay  their  annual  assessment. 

And,  in  the  meantime,  during  this  period  of  litigation,  many  of 
the  districts  which  had  organized  under  the  law  in  California,  had 
disincorporated  under  the  later  Act  of  1893.*  The  consumers  of 
the  water  furnished  through  the  district  organizations  got  tired 
waiting  for  a  final  and  decisive  ruling  as  to  the  validity  of  their 
water  rights,  and  so  took  advantage  of  the  disincorporation  Act 
to  disorganize  the  districts  and  obtain  their  water  through  some 
other  mediuin.  Again,  during  this  period  of  what  seemed  almost 
interminable  litigation  the  bondholders  of  these  districts,  which 
had  borrowed  money  to  acquire  the  rights  to  the  water  and  to  con- 
struct the  necessary  works,  became  frightened  and  refused,  not 
only  to  purchase  the  bonds  of  these  district,  but  also  took  steps  to 
collect  the  amounts  that  had  been  advanced  in  their  purchase.  And, 
therefore,  there  was  a  period  of  time  when  irrigation  bonds  were 
a  drug  upon  the  market.  This  was  especially  true  shortly  after  the 
decision  of  Judge  Ross  of  the  United  States  Circuit  Court,  in  the 
Fallbrook  case,  holding  that  the  Wright  Act  was  unconstitutional 
upon  a  number  of  grounds,  and  before  his  decision  was  reversed  by 
the  Supreme  Court  of  the  United  States.^  Not  being  able  to  raise 
money  upon  their  bonds,  of  course,  the  operations  under  these  dis- 
trict organizations  ceased. 

Again,  another  retarding  influence  upon  the  operations  of  the 
law  may  be  attributed  to  a  defect  of  the  original  Act  itself.  The 
original  Act  did  not  sufficiently  provide  for  the  safeguards,  after- 

4  See  Cal.  Stat.  1893,  p.  520.  6  Fallbrook  v.  Bradley,  supra. 

For  dieineorporation  Acts,  see,  also, 
Sec.  1432. 
158— Kin.  on  Irr. 
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« 

ward  provided  by  some  of  the  States,^  for  the  examination  and 
approval  of  projects  by  some  competent  State  ofScial,  where  dis- 
tricts were  taking  steps  for  organization.  Every  State  adopting 
an  irrigation  district  law  should  have  a  competent  State  adminis- 
tration to  determine  the  feasibility  of  all  district  projects  attempted 
to  be  organized.  Some  of  the  laws  have  this  provision,  notably 
Idaho  and  Wyoming  J 

After  the  law  in  California  was  §rst  enacted  there  was  a  great 
rush  in  the  organization  of  these  districts,  and,  unfortunately,  the 
wild-cat  operators  got  in  their  work.  Districts  were  organized 
where  the  project  was  not  feasible,  in  some  cases  where  there  was 
not  an  available  supply  of  water  for  the  irrigation  of  the  lands 
included  therein ;  other  districts  were  organized  without  there  being 
sufficient  irrigable  land.  Under  the  statute,  bonds  were  issued  by 
these  districts  and  sold,  and  the  money  realized  therefrom  expended 
in  various  ways.  The  first  few  interest  installments  were  probably 
paid.  Then  matters  ran  along  until  the  interest  became  delin- 
quent, and,  when  the  bondholders  attempted  to  assert  their  rights, 
they  found  that  they  had  very  little  security  for  their  money.  All 
this  had  the  influence,  for  the  time  being,  of  placing  irrigation 
district  securities  upon  the  black  list,  thus  hindering  and  retarding 
the  growth  of  legitimate  enterprises  of  this  nature.^ 

Since  the  decision  by  the  Supreme  Court  of  the  United  States, 
holding  that  irrigation  district  law  based  upon  the  "Wright  Law" 
of  California,  was  constitutional,  there  has  been  a  revival  in  the 

e  See  Sec.  1411.  districts  and  the  issuance  and  confirma- 

7  For  the  organization  of  irrigation  tion  of  bonds,  and  thus  afford  some 
districts,  see  Sees.  1410-1414.  excuse,   if    not    justification,   for   the 

8  See  the  case  of  Cullen  v.  Glendora  practical  construction  which  seems  to 
W.  Co.,  113  Cal.  503,  39  Pac.  Eep.  769,  have  been  given  them  by  the  promoters 
45  Pac.  Eep.  822,  1047,  where  no  esti-  of  the  Glendora  district,  and,  perhaps, 
mate  of  the  amount  of  the  money  nee-  by  other  irrigation  districts,  to  the  ef- 
essary  to  be  raised  for  the  construction  feet  that  the  principal  object  of  those 
of  the  works  was  made  as  required  by  Acts  is  the  issuance  and  confirmation 
law,  and  in  an  appeal  from  a  judg-  of  a  liberal  supply  of  bonds,  and  that 
ment  confirming  the  bonds,  the  lower  a  sufficient  supply  of  water  for  irriga- 
court  was  reversed,  the  Court  saying :  tion  is  chiefly  incidental. ' ' 

' '  It  must  be  conceded,  I  think,  that         See,  also,  Ahem  v.  Board  of  Direct- 

the  provisions  of  both  the  Wright  Act  ors  of  Highline  Irr.  Dist.,  39  Colo.  409, 

and  the  confirmation  Act  generally  fa-  89  Pac.  Eep.  963. 
cilitate  the  organization  of  irrigation 
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interest  taken  in  these  laws,  and  the  operations  thereunder.  Quite 
a  number  of  the  States  have  passed  laws  similar  to  that  of  Cali- 
fornia upon  the  subject.^  These  States  have  all  profited  by  the 
success  and  failures  in  California,  and  especially  by  the  litigation 
which  has  arisen  and  been  decided  relative  to  these  districts 
in  that  State.  Something  has  been  said  about  the  failure  of  the 
district  law  in  Utah,  and  its  subsequent  repeal,  as  indicating  that 
the  law  was  a  failure  in  that  State.  1°  The  fact  of  the  matter  is, 
that,  as  early  as  1865,  the  legislature  of  the  then  Territory  of  Utah 
passed  an  Act  providing  for  the  organization  of  irrigation  districts, 
which  had  some  of  the  features  of  the  Act  afterwards  passed  in 
1887  by  the  legislature  of  California,  and  known  as  the  "Wright 
Law."  The  Utah  Act  was  afterward  repealed  by  reason  of  the 
fact  that  the  law  was  crude,  and,  therefore,  inefEectual.^i  It  is  for 
this  reason  that  nothing  was  accomplished  under  it.  But  that  no 
point  can  be  made  by  reason  of  the  fact  of  the  repeal  of  this  law, 
as  indicating  that  Utah  does  not  favor  irrigation  district  laws,  is 
the  fact  that  the  legislature  of  that  State,  in  1909,  enacted  a  com- 
plete irrigation  district  law,  and  largely  followed  the  provisions 
of  the  California  Act.^^ 

Our  conclusions  upon  this  subject  as  to  why  greater  results  have 
not  been  shown  under  the  irrigation  district  laws,  therefore  are, 
that  it  is  not  so  much  the  fault  of  the  laws  themselves,  as  it  is  of 
the  obstructions  placed  against  the  operations  under  those  laws. 
The  laws  themselves  are  constitutional  and  sound  in  principle,  emi- 
nently practical,  and  where  actually  put  to  use,  are  of  the  most 
beneficial  of  irrigation  laws,  for  the  reason  that  they  provide  the 
machinery  for  the  construction  and  operation  of  irrigation  systems 
by  the  men  who  use  them,  and  that,  too,  at  practically  first  cost. 
"With  the  legal  questions  settled  as  to  their  validity,  w.e  may  look 
for  better  general  results  in  the  future. 

§  1389.  Some  beneficial  features  of  district  laws. — There  are 
many  beneficial  features  of  the  operations  under  the  irrigation 

9  See  Sees.  1391-1403.  Bulletin  124,  IT.  S.  Dept.  of  Agrioul- 

10  "The  Act  was  repealed,  having      ture,  p.  31. 

accomplished  no  results. ' '  Wiel,  Water  1»  For  the  Utah  law  of   1865,   see 

Eights  in  the  Western  States,  p.  652.      Comp.  Laws  of  Utah,  1876,  p.  219. 
See,  also,  p.  653.  12  See  Utah  Laws.  1909,  Chap.  74, 

p.  144. 
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district  laws,  some  of  which  we  will  mention  here.  In  the  first 
place,  it  is  a  decided  advantage  to  have  all  of  the  rights  in 
waters  from  a  common  source  of  supply,  under  one  management 
and  control,  and  that  by  one  public  corporation,  whose  officers  are 
elected  by  the  votes  of  the  electors  residing  within  the  district. 
These  officers  are  then  directly  responsible  for  their  official  acts  to 
the  people  of  the  district,  and  any  errors  committed  can  usually  be 
rectified  at  the  polls.  This  increases  the  civic  responsibility  of 
the  citizens  of  the  district,  and  causes  great  interest  to  be  taten  in 
the  management  of  the  affairs  of  the  district.  By  a  very  close 
analogy  the  public  school  districts  are  similar  in  many  respects  to 
the  irrigation  districts.  The  people  of  this  country  take  great  in- 
terest in  the  election  of  the  officers  of  their  respective  school  dis- 
tricts, in  order  that  their  children  may  be  properly  educated,  and 
that  the  affairs  of  the  district  may  be  properly  attended  to.  So, 
the  citizens  of  these  irrigation  districts  take  great  interest  in  the 
election  of  officers,  for  the  reason  that  whatever  tends  toward  the 
careful  and  prudent  management  of  the  district,  tends  toward  the 
welfare  of  the  whole  community  within  the  district.  ^ 

1  Upon  this  subject  we  will  quote  of  the  district  government.  Intensive 
from  Mr.  L.  L.  Dennett,  attorney  for  farming  under  any  irrigation  system 
the  Modesto  Irrigation  District  of  Cal-  makes  for  greater  intelligence,  but 
ifornia,  writing  in  regard  to  the  sue-  when  there  is  added  the  necessity, 
cess  of  that  district.  "Another  effect  which  here  exists,  for  aggressive  par- 
of  the  law  has  been  to  increase  the  ticipation  in  public  affairs,  a  condition 
feeling  of  civic  responsibility.  Ordi-  arises  where  all  that  is  best  in  civic 
narily  the  functions  of  government  are  activity  in  large  centers  of  population 
so '  far  apart  from  individual  activity  goes  hand  in  hand  with  the  cleaner  and 
that  the  average  man  misses  the  con-  purer  outdoor  life,  and  it  does  not  re- 
nection  between  his  own  political  ac-  quire  any  great  degree  of  imagination 
tivity  and  the'  wise  administration  of  to  foresee  the  time  when  these  corn- 
public  affairs.  Here  he  comes  into  con-  miinities  wiU  show  the  highest  type  of 
tact  every  day,  in  a  matter  vitally  con-  Anglo-Saxon  civilization,  combining  the 
cerning  his  livelihood,  with  the  neees-  maximum  degree  of  self  government 
sity  for  a  wise  administration  of  the  with  the  greatest  freedom  from  domi- 
affairs  of  the  district,  and,  it  becoming  nation  of  political  demagogues.  The 
necessary  for  him  to  consult  frequent-  law  is  the  natural  outgrowth  of  Anglo- 
ly  with  other  assessment  payers  in  the  Saxon  institutions,  and  bids  fair  to  be 
district  and  with  the  officials  thereof  their  most  successful  product."  The 
relative  to  the  management  of  its  af-  Great  West,  Sacramento,  Cal.,  Vol.  8, 
fairs,  he  recognizes  that  he  is  an  essen-  No.  9,  pp.  20,  21. 
tial  and  effective  part  of  the  machinery 
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Again,  as  all  the  property  within  a  school  district  is  taxed  for  the 
support  of  the  district,  whether  the  owner  has  any  children  attend- 
ing school  or  not,  so,  also,  in  some  jurisdictions,  all  of  the  lands 
within  an  irrigation  district  are  assessed  for  its  support,  and  that, 
too,  whether  the  water  furnished  by  the  district  is  used  upon  the 
land  or  not.  The  land  owner  may  then  use  the  water,  and  it  is 
free,  the  same  as  the  tuition  in  the  district  schools  is  free  for  his 
children,  should  he  have  any.  The  tendency  of  this  feature  of  the 
law  is  to  cause  every  man  to  cultivate  his  land  as  far  as  possible, 
for  the  reason  that  he  has  to  pay  for  the  water  in  any  event.  And 
where  a  many  pays  for  a  thing,  he  is  most  apt  to  use  it,  so  as  to  get 
its  benefits.  If  he  has  more  land  than  he  can  himself  cultivate  and 
care  for,  as  was  the  case  in  many  instances,  when  these  districts 
were  first  organized,  the  tendency  is  that  he  will  sell  a  portion  of 
his  holdings,  or  lease  them  to  men  who  will  cultivate  them.  This 
system,  therefore,  materially  increases  the  rapidity  with  which  land 
is  brought  under  intensive  cultivation.  It  does  not  pay  to  hold 
large  tracts  of  unimproved  land  under  this  system.  It  is  a  funda- 
mental principle,  beginning  to  be  recognized  in  this  country,  that 
no  man  should  be  permitted  to  own  more  land  than  he  will  cultivate 
and  improve.  This  was  recognized  in  the  National  Reclamation 
Act,  and  the  more  recent  laws  upon  the  subject  by  Congress.  The 
irrigation  district  laws  are  a  practical  recognition  of  that  principle ; 
and,  rather  than  pay  annually  the  assessment  upon  unimproved  and 
uncultivated  land,  the  owner  is  bound,  sooner  or  later,  to  dispose 
of  portions  of  it  to  those  who  will.  Thus  additional  homes  are  pro- 
vided for. 

Again,  the  increased  value  of  the  lands  within  the  district  must 
be  considered.  Lands,  which  before  the  organization  of  the  dis- 
trict, would  hardly  sell  for  from  $20.00  to  $25.00  per  acre,  after 
the  organization  of  the  district  found  a  ready  sale  at  from  $100.00 
to  $150.00  per  acre.  From  that  time  to  the  present  it  has  steadily 
increased  in  value.  So,  instead  of  it  being  a  hardship  upon  the 
poor  man,  who  had  only  one  thousand  acres  within  one  of  these 
districts,  to  be  compelled  to  sell  a  portion  of  his  holdings  because 
he  could  not  afford  to  pay  the  annual  assessment  on  the  uncultivated- 
part,  it  has  proven  an  actual  benefit  to  him,  for  the  reason  that  he 
could  sell  at  advanced  prices.  So,  also,  instead  of  depriving  owners 
of  their  land,  or  causing  any  laws,  as  claimed  when  the  constitu- 
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tionality  of  the  law  was  called  into  question  by  the  large  land 
owners,  the  law  made  many  of  them  actually  wealthy,  both  by 
raising  the  price,  and  creating  a  market  for  the  land.  Town  lots 
in  the  town  within  a  district  are  also  assessed  for  the  support  of 
the  district.  This,  however,  is  more  than  compensated  for  by  the 
increase  in  actual  value  of  the  lots,  caused  by  the  growth  of  the 
towns  and  the  general  prosperity  of  the  comimunity. 

The  last,  and  by  no  means  least,  siAject  which  we  will  touch  upon, 
is  the  actual  cost  of  these  propositions  to  the  actual  consumers  of 
the  water,  or  the  irrigators  themselves.  A  portion  of  the  cost  and 
expense  being  borne  by  others,  which  is  more  than  compensated  for 
as  set  forth  above,  the  cost  to  the  actual  consumer  is  thereby  less- 
ened. Again,  there  is  no  profit  to  any  one  under  this  system,  and 
the  works  are  constructed  and  maintained  at  actual  cost,  plus  the 
interest  on  the  outstanding  bonds,  should  there  be  any.  Some  dis- 
tricts have  no  bonded  indebtedness.  But  where  there  is,  a  sinking 
fund  is  provided  for,  with  which  to  pay  off  the  bonded  indebted- 
ness, after  which  the  property  of  the  district  will  then  belong  to 
the  land  owners  thereof,  free  and  clear  of  all  incumbrances,  and  the 
only  expense  will  be  for  the  maintenance  and  management  of  the 
works  and  district  affairs.  In  contradistinction  to  this,  had  the 
project  been  undertaken  by  a  private  corporation,  in  addition  to 
all  the  costs  and  expenses  incurred  by  the  irrigation  district,  the 
company  would  expect  and  usually  receive  a  large  continuing  profit 
upon  the  investment. 

We  have  discussed  this  phase  of  the  law  from  the  premises  that 
the  affairs  of  the  district  were  wisely  and  economically  managed, 
and  that  aU  the  physical  conditions  of  the  district  were  favorable 
to  the  project.  Where  the  conditions  of  the  district  are  all  favor- 
able, and  the  affairs  of  the  district  are  wisely,  economically,  and 
carefully  administered,  in  thickly  settled  communities,  we  consider 
the  irrigation  district  laws,  based  upon  those  of  the  State  of  Cali- 
fornia, in  theory,  the  acme  of  perfection  of  irrigation  laws  in  this 
country. 

§  1390.    History  of  district  laws — States  adopting — California. 

— To  the  legislature  of  the  then  Territory  of  Utah,  by  the  Act  ap- 
proved January  20,  1865,  belongs  the  credit  of  enacting  the  first 
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irrigation  district  law.*  The  next  law  to  be  enacted  upon  the 
subject  was  the  now  famous  irrigation  district  law  of  California, 
familiarly  known  as  the  "Wright  Law,"  enacted  in  1887.2  Mr. 
"Wright,  the  author  of  the  bill,  was  the  Assemblyman  from  Stanis- 
laus County,  California,  the  county  where,  also,  the  most  successful 
Modesto  irrigation  district  was  afterward  organized.  He  was  sent 
to  the  legislature  for  the  express  purpose  of  having  such  a  law  en- 
acted. The  original  Wright  Law  was  amended  by  the  legislature 
at  every  session  thereof,  after  the  same  was  enacted,  until  the  ses- 
sion of  the  legislature  in  1897.3  T]ie  ^g^  of  1889,*  relating  to  the 
confirmation  of  these  organizations,  and  commonly  designated  as 
the  "Confirmation  Act,"  although  entirely  an  Act  supplemental 
to  the  original  Wright  Act,  in  law,  forms  no  part  of  the  original 
Act.  It  was  an  Act  creating  a  special  proceeding  for  the  deter- 
mination of  the  validity  of  the  acts  authorized  by  the  statute  to  be 
performed.^  In  1897  the  original  Act,  and  its  amendments,  were 
repealed,  and  a  new  and  complete  similar  Act,  sometimes  called 
the  "Bridgford  Act,"  or  the  "Wright-Bridgford  Act,"  substituted 
in  its  place.  8  The  Act  of  1897  has  also  been  amended  in  some 
minor  details,'^  and,  with  these  amendments,  constitute  the  law 
upon  the  subject  in  California.^ 

1  For  the  history  of  these  laws  in  s  In  re  Central  Irr.  Dist., "  117  Cal. 
Utah,  see  See.  1401.                                     382,  49  Pae.  Eep.  345. 

For   cause   of  the   repeal  of  early  6  Stats,   and  Amdts.   Cal.   1897,  p. 

Utah  law,  see  Sec.  1401.  254 ;  see,  also,  Gen.  Laws,  Cal.,  1899, 

The  last  law  to  be  enacted  upon  this  pp.  436-548. 

subject  was  enacted  by  the  special  ses-  See,  also.  Western  Union  Tel.  Co.  v. 

sion  of  the  legislature  of  Arizona  in  Modesto  Irr.  Dist.,  149  Cal.  662,  87 

1912,  and  after  the  adoption  of  the  Pae.  Bep.  190,  9  Ann.  Cas.  1190. 

constitution  of  that  State.     The  Act  7  See  Stats,  and  Amdts.  Cal.,  1909, 

largely  follows  the  California  law.  pp.  12,  46,  139,  415,  429,  461,  569,  998, 

2  For  the  original  Wright  Law,  see  1062,  1075. 

Stats.  Cal.,  1887,  p.  29.  8  For    complete    statutes   upon   the 

See,  also.  Vol.  5,  Deering's  Code,  pp.  subject,   see    Hen.    Gen.    Laws.,   Cal., 

285-294.  1905,  pp.  559-601.    And  for  the  recent 

S  The     original    Wright     Act     was  amendments  see  Stats.  1909,  cited  s«- 

amended     as     follows:       Stats,     and  pra.    See,  also,  Kerr's  Biennial  Supp., 

Amdts.  Cal.,  1889,  pp.  15,  18,  21,  212;  1906-19J39,  pp.   1647-1655.     See,  also. 

Id.,  1891,  pp.  142,  147,  244;  Id.,  1893,  Kerr's  Biennial  Supp.,  1911,  pp.  1124- 

pp.  175,  276,  516,  520;  Id.,  1895,  p.  1133. 

127.  For  the  complete  abstract  of  the  Cal- 

4  Stats,   and.  Amdts.  Cal.  1889,  p.  if  omia  irrigation  district  law,  see  Part 

212,  XIV,  under  California. 
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Prior  to  the  time  that  the  original  Wright  Law  was  enacted, 
relating  to  irrigation  districts,  the  legislature  of  California  had 
passed  a  somewhat  similar  law  relating  to  the  reclamation  of  swamp 
lands.  This  law  had  been  repeatedly  held  constitutional  by  the 
Supreme  Court  of  the  State,  and  afterward  by  the  Supreme  Court 
of  the  United  States.^  And  afterwards,  when  the  constitutionality 
of  the  Wright  Law  was  attacked,  this  decision  was  one  of  the 
principal  eases  relied  upon  by  th(^e  who  contended  that  the  law 
was  constitutional.^".  The  California  irrigation  district  law  has 
been  held  constitutional  many  times  by  the  Supreme  Court  of  the 
State,  and  also  by  the  Supreme  Court  of  the  United  States.  ^^ 

Since  the  irrigation  district  law  of  California  was  enacted,  it 
has  been  largely  copied  by  the  great  majority  of  the  other  Western 
States,  including  the  State  of  Wyoming,  where  it  was  originally 
contended  that  the  law  of  State  control  was  the  only  proper  law 
for  the  regulation  and  control  of  waters.^^  We  wiU  make  a  short 
statement  of  the  history  of  the  laws  of  these  States  in  their  alpha- 
betical order. 

§  1391.  History  of  district  laws — Colorado. — ^In  Colorado  "An 
Act  to  provide  for  the  organization  and  government  of  irrigation 
districts"  was  first  enacted  in  1901.1  The  Act  was  afterward 
amended  in  1903.2    The  law  was  again  amended  in  1907  and  1909.3 

The  constitutionality  of  the  law  has  been  upheld  by  the  Supreme 
Court  of  the  State.* 

9  Hager  v.  Eeclamation  Dist.  No.  Mill's  Ann.  Stat.,  1905,  Sees.  2309a  et 
108,  111  U.  S.  701,  28  L.  Ed.  569,  4      seq. 

Sup.  Ct.  Eep.  663;  Id.,  66  Cal.  54,  4  3  Laws  Colo.  1907,  p.  448. 

Pae.  Eep.  945.  For  the  complete  statutes  upon  the 

10  For  the  constitutionality  of  irri-  subject,  see  Mill's  Ann.  Stat.,  1905, 
gation  district  laws,  see  Sees.  1405-  Sees.  ■2309a-2309i2,  as  amended.  Laws 
1407.  Colo.  1907,  pp.  488-491,  and  Laws  1909, 

11  See,  also,  Fallbrook  Irr.  Dist.  v.  pp.  422-425,  pp.  426-428,  pp.  429-431. 
Bradley,  164  U.  S.  112,  41  L.  Ed.  369,  For  an  abstract  of  the  present  law, 
17  Sup.  Ct.  Eep.  56;  rev'g  Id.,  68  Fed.  see  Part  XIV,  under  Colorado. 

Eep.  948,  which  held  that  the  Act  was         See,  also,  3  Colo.  Stats.  Ann.,  Morr. 
unconstitutional.  '  Ed.,  1911,  Sees.  3440-3494;  Eev.  Stats. 

12  For  the  laws  of  State  control,  see     Colo.,  1908,  Sees.  3440-3494. 

Chap.  69,  Sees.  1368-1385.  4  Anderson    v.    Grand    Valley    Irr. 

1  Laws  Colo.  1901,  p.  198,  Chap.  87.       Dist.,  35  Colo.  525,  85  Pae.  Eep.  313; 

2  Laws  Colo.  1903,  p.  267 ;  see,  also,     Ahem  v.  Board  of  Directors  of  High- 
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§  1392.  History  of  district  laws — Idaho. — The  law  upon  the 
subject  of  irrigation  districts  was  first  enacted  in  the  State  of  Idaho 
in  1895.1  This  Act  was  superseded  by  the  Act  of  1897,2  -vyhich 
later  Act  was  amended  and  re-enacted  as  amended  by  the  Act  of 
1899 ;  3  the  law  was  again  repealed  by  the  Act  of  1903,  and  again 
re-enacted,*  and  the  later  law  was  amended  in  1907.5  The  law  was 
again  amended  in  1911.^ 

The  Idaho  law  has  also  been  repeatedly  held  by  the  Supreme 
Court  of  the  State  to  be  constitutional.'^  In  general,  the  law  fol- 
lows that  of  California,  and  the  Court  in  construing  it  follows  the 
decisions  of  the  Supreme  Court  of  that  State. 

§  1393.  History  of  district  laws — Kansas. — The  legislature  of 
the  State  of  Kansas  first  provided  for  an  irrigation  district  law  in 
1891.1  The  board  of  county  commissioners  were  authorized  to 
form  into  convenient  districts  such  tracts  of  contiguous  territory 
as  might  be  conveniently  irrigated  from  any  given  source  of  water 
supply.  The  general  features  of  the  law  follow  the  law  of  Cali- 
fornia, as  amended  at  that  date.  In  1901,  the  law  was  amended  in 
several  minor  respects ;  so,  too,  in  1905.2 

§  1394.  History  of  district  laws — ^Montana. — The  first  irrigation 
district  law  in  the  State  of  Montana  was  enacted  in  1907.  This  law 
is  based  largely  upon  the  provisions  of  the  California  law  as 
amended,  but  in  some  instances  changed  to  conform  to  local  condi- 
tions.i     The  law  was  repealed  in  1909,  and  a  new  statute  upon  the 

line  Irr.  Diet.,  39  Colo.  409,  89  Pac.      Irr.  Dist.  v.  Bradbury,  8  Idaho  310,  68 

Eep.  963.  Pao.  Eep.  295,  101  Am.  St.  Eep.  201; 

1  Laws  Idaho,  1895,  p.  183.  Knowles  v.  New  Sweden  Irr.  Dist.,  16 

2  Laws,  1897,  p.  146.  Idaho  217,  101  Pae.  Eep.  81;  Oregon 

3  Laws  Idaho,  1899,  p.  408.  Short  Line  E.  Co.  v.. Pioneer  Irr.  Dist., 

4  Laws  Idaho,  1903,  p.  150.  16  Idaho  578,  102  PaC.  Eep.  904. 
6  Laws  Idaho,  1907,  p.  484.  l  Laws  Kansas,  1891,  p.  243. 

For  complete  statute  upon  the  sub-  2  See  Laws  1905,  Chap.  277,  Sees.  1 

jeet,  see  Idaho  Eev.  Laws,  1908,  Sees,  et  seq. 

2372-2442.     For   an   abstract   of   the  For  the  complete  statute  upon  the 

law,  see  Part  XrV,  Idaho.  subject,  see  Gen.  Stat.  Kan.  1909,  Sees. 

6  See  Laws  1911,  Chap.  46,  p.  102.  4479-4505. 

7  Nampa  &  M.  Irr.  Dist.  v.  Brose,  11  i  See  Laws  Mont.  1907.,  p.  135. 
Idaho  474,  83  Pao.  Eep.  499;  Settlers'  See,  also,  Eev.  Code  of  Mont.,  1907, 
Irr.  Dist.  v.   Settlers'   Canal  Co.,   14  Sees.  2309-2402, 

Idaho  504,  94  Pae.  Eep.  829;  Pioneer 
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subject  enacted.2  In  the  repealing  clause,  it  was,  however,  pro- 
vided that,  where  any  irrigation  district  was  then  in  the  process 
of  organization,  under  the  provisions  of  the  first  Act,  said  organiza- 
tion might  be  completed  under  said  provisions,  but  after  such 
organization  was  completed,  the  district  should  be  governed  by  the 
provisions  of  the  later  Act. 

The  Act  has  been  declared  constitutional  in  a  very  late  case.^ 

♦ 

§  1395.  History  of  district  laws — Nebraska. — In  this  State 
provisions  for  irrigation  districts  were  first  enacted  in  1895, 
known  as  the  "Irrigation  District  Law."^  The  law  was  taken 
almost  entirely  from  the  California  law,  as  it  existed  at  that  time, 
but  changed  to  meet  local  conditions.  The  law  has  also  been 
amended  several  times,  especially  in  1905.2  The  law  has  been  re- 
peatedly held  constitutional  by  the  State  Supreme  Court;  and, 
in  one  of  the  first  decisions  upon  the  subject,  it  was  remarked  that, 
"the  Act  in  question  is,  in  all  essential  features,  copied  from  the 
district  irrigation  law  of  California,  in  which  State  it  had,  by 
decisions  hereafter  cited,  received  a  settled  construction  long  before 
its  adoption  by  us,  and  its  enactment  in  this  State  must  be  con- 
strued as  a  legislative  approval  of  the  interpretation  there 
given  it."  ^ 

2  See  Laws  Mont.,  1909,  pp.  254-  For  an  abstract  of  the  present  law, 
289.  see  Part  Xrv,  under  Nebraska. 

For  an  abstract  of  this  law,  see  *  Board  of  Directors  of  Alfalfa  Irr. 
Part  xrv,  under  Montana.  ^is*-  "■  ColUns,  46  Neb.  411,  64  N.  W. 

3  O'Neill  T.  Yellowstone  Irr.  Dist.,      -^^P"  ^''^^• 

44  Mont.  492,  121  Pao.  Eep.  283.  ^^^'   ^^^°'   ^^"^^   ^-    farmers   Irr. 

a          1        Tj-iv          an  Dist.,  60  Neb.  310,  83  N.  W.  Bep.  83 : 

See,    also,    BiUines    Sugar    Co.    v.  .    , '            ,  .„.    '          _ 

■c-  ..   ^A    ivr     ^     o:r^   ■,«»•□        T,  Andrews  v.  Lillian  Irr.  Dist.,  66  Neb. 

f«f 'o«  T    T:    -fr  'o    L=      ;       ?•  458,  92  N.  W.  Eep.  612,  97  N  W.  Eep. 

565,  26  L.  R.  A.,  N.  S.,  973,  where  it  ggg'.  ^i^eoln  &  Dawson  Co.  Irr.  Dist.  . 

was  held  that  a  similar  law  relative  to  ^  McNeal,  60  Neb.  613,  83  N.  W.  Rep. 

the  organization  of  districts  for  drain-  847.  gtate  v.  Several  Parcels  of  Land, 

age  was  constitutional.  81   Neb.   770,  114  N.  W.  Rep.   282; 

1  Laws  Neb.  1895,  p.  269.  Wyman  v.   Searle,   —   Neb.   — ,   128 

2  See  Laws  Neb.  1905,  p.  694.  N.  W.  Rep.  801 ;  Sowerwine  v.  Central 
For  the  complete  laws  upon  the  sub-  Irr.  Dist.,  85  Neb.   687,   124  N.  W. 

jeet,  see  Comp.  Stats,  of  Neb.,  1911,  Rep.  118 ;  Farmers  Irr.  Dist.  v.  Frank, 
Sees.  6476-6542a.  72  Neb.  136,  100  N.  W.  Eep.  286. 
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§  1396.  History  of  district  laws — Nevada. — The  first  law  en- 
acted in  Nevada  providing  for  irrigation  districts,  was  that  ap- 
proved on  March  23,  1891.1  The  Act  was  almost  entirely  copied 
from  the  California  law,  as  originally  passed,  and  included  the 
amendments  thereto  of  1889.2  Section  12  of  the  Act,  as  originally 
passed,  however,  after  providing  for  the  condemnation  of  lands 
for  rights  of  way,  had  the  following:  "Provided,  that  nothing  con- 
tained in  this  section  shall  authorize  any  interference  with,  or 
condemnation  of,  any  canal,  or  water  right,  the  right  to  which  has 
vested  prior  to  the  organization  of  .any  district  under  the  provisions 
of  this  Act." 

By  the  Act  approved  March  20, 1911,^  an  entire  new  law  was  pro- 
vided. In  the  last  section  of  the  Act,  it  was  provided:  "None  of 
the  provisions  of  this  Act  shall  be  construed  as  repealing,  or  in  any 
wise  modifying,  the  provisions  of  any  other  Act  relating  to  the 
subject  of  irrigation,  or  water  distribution."  * 

§  1397.  History  of  district  laws — New  Mexico. — ^Under  the  Acts 
approved  March  18,  1909,  a  complete  law  for  the  organization  of 
irrigation  districts  was  provided  for  New  Mexico,  ^  and  as  yet  has 
not  been  construed  by  the  courts  of  New  Mexico. 

§  1398.  History  of  district  laws — Oregon. — ^In  Oregon  the  first 
Act  upon  the  subject  of  irrigation  districts  was  enacted  in  1895.^ 
The  law  is,  in  substance,  a  copy  of  the  Wright  Act  of  California, 
together  with  its  amendments,  which  form  the  basis  of  the  irri- 
gation district  laws  of  the  most  of  the  Western  States.^  The  law 
has  been  held  constitutional  by  the  Supreme  Court  of  the  State.^ 
The  law  was  amended  in  1909,*  and  again  in  1911.5 

1  Laws  Nev.  1891,  p.  106.  2  See  Bellinger  and  Cotton's  Codes, 

2  Tor  the  Cal.  Amendments  of  1889,      1902,  Sees.  4700  et  seq. 

see  Laws  Cal.  1889,  p.  21  and  p.  212.  3  Little  WaUa   Walla   Irr.  Dist.  v. 

3  See  Laws  1911,  Chap.  134,  p.  248.  Preston,  46  Ore.  5,  78  Pao.  Eep.  982. 

4  See,  also,  for  the  complete  law  as         See,  also,  HaU  v.  Hood  Eiver  Irr. 
it  exists  today,  Eevised  Laws  Nevada,  Dist.,  57  Ore.  69,  110  Pae.  ^ep.  405. 
1912,  Sees.  4723-4790.  *  Laws  1909,  pp.  144-215,  364-369. 

For   an  abstract   of  the   irrigation  B  Laws  1911,  Chap.  223,  p.  378. 

district  law  of  Nevada,  see  Chap.  93.  Por  complete  laws  upon  the  sub.iect, 

1  See  Laws  1909,  Chap.  109,  p.  295;  see  Lord's  Oregon  Laws,  Sees.  6167- 

see,  also,  Id.,  Chap.  140,  p.  383.  6217,  as  amended  by  the  above  Acts 

1  See  Laws  Ore.  1895,  p.  13.  of  1911. 
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§  1399.  History  of  district  laws — South  Dakota. — As  early  as 
1891,  in  South  Dakota,  there  was  enacted  a  law  providing  for  the 
organization  of  irrigation  districts,  to  conform  with  any  township 
of  the  State.  The  purpose  of  the  law,  as  described  in  the  title, 
was:  "An  Act  authorizing  civil  townships  to  sink  artesian  weUs 
for  public  purposes,  and  to  issue  bonds  therefor."  ^  The  law  was 
afterward  amended,  in  1895.2  The  law  has  a  few  features  of 
the  California  law,  and,  as  it  relied  to  the  development  and  use 
of  subterranean  waters  alone,  it  is  in  a  class  by  itself .^ 

§  1400.  History  of  district  laws — Texas. — The  legislature  of 
Texas  enacted  an  irrigation  district  law  in  1905.1  The  law  closely 
follows  the  California  provisions,  as  they  existed  at  that  time, 
adapted  to  local  conditions. 

§  1401.  History  of  district  laws — Utah. — To  the  legislature  of 
the  Territory  of  Utah,  in  the  early  year  of  1865,  belongs  the  credit 
of  enacting  the  first  irrigation  district  law.i  This  law,  as  amended 
from  time  to  time,  remained  in  full  force  and  efiEect  for  about  nine- 
teen years,  when  it  was  repealed.  In  1884  a  new  law  was  also 
enacted  upon  the  subject,^  and  this  later  law  remained  in  force 
until  1897,  when  it  also  was  repealed.^  It  was  provided,  however, 
in  the  repealing  Act,  that  the  repeal  should  not  affect  existing  dis- 
tricts.* Although  a  number  of  small  districts  were  organized 
under  this  Act,  and  continued  in  operation  as  such,  very  little  was 
accomplished  under  the  law;  the  most  of  the  districts  were  dis- 
incorporated.   The  failure  of  this  law  to  accomplish  better  results 

For  an  abstract  of  the  Oregon  dis-          See,  ^Iso,  Sayles'  Ciy.  Stat.  Texas, 

triet  laws,  see  Chap.  97.  Supp.  1906,  p.  269. 

1  See  Laws  S.  D.  1891,  p.  196.  See,  also,  Eev.  Civ.  Stat.,  1911,  Arts. 

2  Laws  S.  D.  1895,  p.  118.  5012-5107. 

See,  also,  Eev.  Codes  of  S.  D.  1903,  l  See  Act  approved  Jan.  20,  1865, 

Sees.  2680-2731.  Comp.  Laws  of  Utah,  1876,  pp.  219- 

3  In  1903  a  similar  law  was  enacted      225. 

providing  for  districts  to  conform  to  2  See   Comp.   Stat,   of  Utah,   1888, 

counties.  Sees.  2408-2427. 
Laws  S.  D.  1893,  Chap.  109.  3  Laws,  Utah,  1897,  p.  225;  see,  also 

See,  also,  Eev.  Code  of  S.  D.  1903,  Eev.  Stat,  of  Utah,  1888,  See.  1287. 

Sees.  2648-2679.  4  Harris  v.  Tarbet,  19  Utah  325,  57 

1  Gen.  Laws,  Texas,  1905,  p.  235.  Pac.  Eep.  33. 
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was  due  more  to  the  crude  provisions  of  the  law  itself  than  to  the 
theory  of  irrigation  district  law.  However,  upon  examination  it 
will  be  seen  that  some  of  the  principles  of  this  law  were  adopted 
later  by  the  California  legislature  in  the  district  law  enacted  by  it. 

After  the  repeal  of  the  early  district  law  in  1887,  as  above 
stated,  Utah  had  no  irrigation  district  law  until  the  Act  approved 
March  22,  1909.5  This  law  followed  the  California  law,  and  in- 
eluded  the  most  important  amendments,  which  had,  from  experience, 
been  found  necessary  in  th&t  State.  The  revenue  laws  of  the  State, 
for  the  assessments,  levying  and  collecting  of  taxes  on  real  estate 
for  county  purposes,  except  as  modified  in  the  Act  itself,  were 
made  applicable  for  the  purposes  of  the  Act.  Therefore,  after  the 
board  of  directors  of  the  irrigation  district  has  determined  the 
amount  of  money  necessary  for  the  ensuing  year,  it  is  made  the 
duty  of  the  county  assessor  to  assess  all  real  estate,  exclusive  of 
improvements,  lying  within  the  district,  in  whole,  or  in  part,  in 
such  county.  The  tax  levy  for  the  use  of  the  district  is  then  made 
by  the  county  commissioners,  and  the  county  treasurer  makes  the 
collection  of  the  amount  assessed.  The  general  revenue  laws  are 
also  made  applicable  for  the  enforcement  of  penalties  and  forfeiture 
for  delinquent  assessments.  This  is  one  of  the  most  complete  irri- 
gation district  laws  in  existence.  The  Act  is  undoubtedly  consti- 
tutional, and  it  has  been  so  decided  by  the  court.  The  law  was 
amended  in  certain  particulars  in  1911. ^ 

The  law  has  been  declared  constitutional  by  the  Supreme  Court 
of  the  State.'^ 

§  1402.  History  of  district  laws — ^Washington. — In  the  State  of 
"Washington,  on  March  20,  1890,  there  was  approved  "An  Act  pro- 
viding for  the  organization  and  government  of  irrigation  districts 
and  the  sale  of  bonds  arising  therefrom."  ^  In  general,  the  Act  is 
nearly  identical  with  the  California  district  law  of  1887,  including 
the  amendatory  and  supplemental  Acts  of  1889,  with,  of  course,  the 
necessary  changes  being  substituted  to  conform  to  local  conditions. 

5  Laws,  Utah,  1909,  pp.  144-168.  Por  an  abstract  of  the  Utah  district 

6  See  Laws  1911,  Chap.  53,  p.  70.         laws,  see  Chap.  102. 

For   complete   laws   upon   the   sub-  7  Lundberg  v.  Green  Eiver  Irr.  Dist., 

ject,  see  Compiled  Laws  of  Utah,  1907,      —  Utah  — ,  119  Pac.  Eep.  1039. 
as  amended  as  above  set  forth.  i  Laws  Wash.  1889-90,  p.  671. 
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The  Act  has  been  amended  a  number  of  times  in  its  minor  details, 
especially  in  1895.2 

The  law  has  been  held  constitutional  a  number  of  times  by  the 
Supreme  Court.^ 

§  1403.  History  of  district  laws — Wyoming. — ^In  Wyoming,  by 
the  Act  enacted  in  1907,  the  irrigation  district  law  was  adopted  in 
that  State.  The  law  was  amended  in  1911.^  This  Act  also  fol- 
lowed, in  the  main,  the  Califorma  law,  with  the  most  important 
amendments  as  they  existed  at  that  time.  The  Act  provides  that 
its  provisions  shall  not  in  any  way  apply  to,  or  affect,  lands,  or 
the  owners  thereof,  which  might  theretofore  be  segregated  by  the 
State  under  the  provisions  of  the  Act  of  Congress,  known  as  the 
"Carey  Act,"  and  the  statutes  of  the  State  relative  thereto,  nor  to 
lands,  and  the  owners  thereof,  situated  under,  and  susceptible  of, 
irrigation,  for  which  water  right  permits  have  been  granted,  or 
shall  hereafter  be  granted,  by  the  State  Engineer ;  and  every  irri- 
gation district  organized  under  the  provisions  of  the  Act  shall  be 
subject  to  the  provisions  of  the  statutes  of  the  State  relative  to 
the  acquisition,  appropriation,  and  distribution  of  water,  and  all 
rights  thereto.  These  provisions  make  the  law  a  combination  of  the 
irrigation  district  laws,  and  the  laws  of  State  control,  a  combina- 
tion, the  results  of  which  are  anxiously  awaited.  But  in  theory, 
a  district  law,  subject  to  a  strict  State  control,  ought  to  place  suf- 
ficient safeguards  around  irrigation  projects  that  would  be  satis- 
factory to  every  one  interested.^ 

§  1404.  Irrigation  districts — ^Definition  and  corporate  natiire. — 
"Irrigation  Districts,"  as  the  same  are  understood  and  discussed 

2  See  Laws  Wash.  1895,  p.  432.  child  Bros.  v.  Bollinger,  32  Wash.  307, 
For  the  complete  laws  upon  the  sub-      73  Pac.  Eep.  367 ;  Purdin  v.  Washing- 

ject,  see  Rem.  &  Bal.  Ann.  Codes,  1910,  ton  etc.  Assn.,  41  Wash.  394,  83  Pac. 
Sees.  6416-6512;  Pierce's  Codes,  1905,  Eep.  773;  Board  of  Directors  v.  Peter- 
Sees.    5736,    5881    et   seq.     See,    also,  son,  4  Wash.  147,  29  Pac.  Eep.  995. 
Laws  Wash.  1905,  p.  353.  i  See  Laws  1911,  Chap.  31,  p.  44; 

3  Board  of  Directors  of  Middle  Kit-  Id.,  Chap.  99,  p.  139;  Laws  Wyo.  1907, 
titas  Irr.  Dist.  v.  Peterson,  4  Wash.  p.  103. 

147,  29  Pac.  Eep.  995;  State  ex  rel.  See,   also,   Eev.    Stats.   Wyo.   1910, 

Witherop  v.  Brown,  19  Wash.  383,  53  Sees.  829-873. 

Pae.  Eep.  548 ;  Kinkade  v.  Witherop,  "  For  the  laws  of  State  control,  see 

29  Wash.  10,  69  Pac.  Eep.  399;  Both-  Sees.  1337-1367, 
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in  this  chapter,  are  those  public  corporations  organized  under  the 
authority  of  the  statute  of  a  State,  for  the  purpose  of  appropriatiiig, 
regulating,  controlling,  and  distributing  water  for  irrigation,  by  the 
owners  of  the  lands  to  be  irrigated.  ^  It  is  now  well  settled  that 
such  an  irrigation  district  is  a  public  corporation,  organized  under 
the  general  law  of  the  State,  enacted  by  the  legislature  for  the 
purpose  of  promoting  the  general  welfare,  and  that  its  officers  are 
public  officials  charged  with  the  duty  of  carrying  out  the  pro- 
visions of  the  law.2  "It  is  created  for  a  public  purpose,  and  it 
rests  in  the  discretion  of  the  legislature  when  to  create  it,  and  with 
what  powers  to  endow  it. "  ^     These  irrigation  districts,  especially 


1  It  must  be  noted  here  that  these 
irrigation  districts  are  not  the  same 
as  the  water  districts  provided  for  un- 
der the  laws  of  State  control  in  some 
of  the  States,  as  discussed  in  a  pre- 
vious chapter.    See  Sees.  1344,  1345. 

2 ' '  The  formation  of  one  of  these 
districts  amounts  to  the  creation  of  a 
pubUe  corporation,  and  their  officers 
are  public  officers."  Fallbrook  Irr. 
Dist.  V.  Bradley,  164  U.  S.  112,  41  L. 
Ed.  369,  17  Sup.  Ct.  Eep.  56;  rev'g 
Id.,  69  Fed.  Eep.  948. 

' '  The  defendant  is  a  public  corpora- 
tion, organized  under  the  general  law 
of  the  State  enacted  by  the  legislature 
for  the  purpose  of  promoting  the  gen- 
eral welfare."  People  v.  Selma  Irr. 
Dist.,  98  Gal.  206,  32  Pae.  Eep.  1047; 
holding  that  such  a  district  can  not  be 
dissolved  at  the  suit  of  the  people  for 
the  misuse  or  nonuser  of  its  corporate 
rights  and  franchises  in  the  absence  of 
a  legislative  provision  therefor. 

For  the  disorganization  and  aban- 
donment of  irrigation  districts,  see 
Sec.  1432. 

Turlock  Irr.  Dist.  v.  Williams,  76 
Cal.  360,  IS  Pae.  Eep.  379;  Central 
Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21 
Pae.  Eep.  825 ;  Crall  v.  Poso  Irr.  Dist., 
87  Cal.  140,  26  Pae.  Eep.  797;  Madera 


Irr.  Dist.,  Bonds  of,  In  re,  92  Cal.  296, 
28  Pae.  Eop.  272,  14  L.  E.  A.  755,  27 
Am.  St.  Eep.  106;  Herring  v.  Modes- 
to Irr.  Dist.  (Cal.),  95  Fed.  Eep.  705; 
Lincoln  and  Dawson  Co.  Irr.  Dist.  v. 
McNeal,  60  Neb.  613,  83  N.  "W.  Eep. 
847;  Quint  v.  Hoffman,  103  Cal.  506, 
37  Pae.  Eep.  514;  People  v.  Linda 
Vista  Irr.  Dist.,  128  Cal.  477,  61  Pae. 
Eep.  86;  Jenison  v.  Eedfield,  149  Cal. 
500,  87  Pae.  Eep.  62;  Perry  v.  Otay 
Irr.  Dist.,  127  Cal.  565,  60  Pae.  Eep. 
40;  Stimpson  v.  Alessandro  Irr.  Dist., 
135  Cal.  389,  67  Pae.  Eep.  496,  1034; 
Tulare  Irr.  Dist.  v.  Collins,  154  Cal. 
440,  97  Pae.  Eep.  1124. 

An  indictment  charging  defendant 
with  having  offered  a  bribe  "to  one 
G.,  a  member  of  the  board  of  directors 
of  a  corporation,  to-wit,  'Alta  Irriga- 
tion District,'  "  etc.,  and  failing  to 
allege  that  such  a  corporation  is  a 
public  corporation,  is  fatally  defective, 
as  the  section  applies  only  to  public 
and  quasi  public  corporations.  People 
v.  Turnbull,  93  Cal.  630,  29  Pae.  Eep. 
224,  and  where  it  is  said  in  the  opin- 
ion: "An  irrigation  district  organ- 
ized under  the  'Wright  Act'  is  a  pub- 
lic corporation." 

3  Fallbrook  Irr.  Dist.  v.  Bradley, 
suyra. 
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before  their  status  was  defined  in  the  Fallbrook  case,*  have  often 
been  termed,  by  the  courts  and  others,  "municipal  corporations," 
as  being  practically  synonymous  with  the  term,  "public  corpora- 
tions." ^  Strictly  speaking,  this  is  incorrect,  for  the  reason  that 
in  the  usual  and  ordinary  sense,  the  word  "public"  is  a  broader 
term  than  the  word  "municipal,"  and  includes,  not  only  municipal 
corporations,  but  others  of  a  public  character,  which  are  not,  in  the 
ordinary  sense,  "municipal."®        » 

As  was  well  said  in  a  late  Idaho  case:  "^  "Here  are  found  the 
essential  elements  of  a  public  corporation,  none  of  which  pertain 
to  a  private  corporation.  The  property  held  by  the  corporation  is 
in  trust  for  the  public,  and  subject  to  the  control  of  the  State.  Its 
oflBcers  are  public  ofScers,  chosen  by  the  electors  of  the  district,  and 
invested  with  public  duties.  Its  object  is  for  the  good  of  the  public, 
and  to  promote  the  prosperity  and  welfare  of  the  public."  * 

But  it  was  not  until  the  powers  of  these  districts  to  incur  bonded 
indebtedness  was  attacked  that  the  proper  distinction  was  made. 
And,  in  these  cases,  it  was  held  that  an  irrigation  district,  although 
it  is  a  public  corporation,  is  not  a  iaunicipal  corporation  within 
the  meaning  of  the  provisions  of  the  constitution  prohibiting  the 

4  Fallbrook  Irr.  Dist.  v.  Bradley,  as  well  as  city,  is  a  public  eorporation; 
supra.  but  the  school  district  or  county,  prop- 

5  See  Herring  v.  Modesto  Irr.  Dist.,  erly  speaking,  is  not,  whUe  the  city  is, 
95  Fed.  Eep.  705,  717;  Madera  Irr.  a  municipal  eorporation.  All  muniei- 
Dist.,  Bonds  of,  In  re,  92  Cal.  296,  28  pal  corporations  are  public  bodies, 
Pac.  Eep.  272,  14  L.  E.  A.  755,  27  Am.  created  for  civil  or  political  purposes; 
St.  Eep.  106.  but  all  civil,  political,  or  public  corpo- 

6  Board  of  Directors  of  Middle  Kit-  rations  are  not,  in  the  proper  use  of 
titas  Irr.  Dist.  v.  Peterson,  4  Wash,  the  language,  municipal  corporations. ' ' 
147,  29  Pae.  Eep.  995.  Dillon's  Municipal  Corporations,  4th 

"A   municipal   corporation,   in    its  Ed.,  See.  22. 

strict  and  proper  sense,  is  a  body  poll-  7  Pioneer   Irr.  Dist.   v.  Walker,   20 

tic  and  corporate  constituted  by  the  Idaho  605,  119  Pae.  Eep.  304. 

incorporation  of  the  inhabitants  of  a  8  See,  also.  City  of  Nampa  v.  Nampa 

city  or  town  for  the  purposes  of  local  &  Meridan  Irr.  Dist.,  19  Idaho  779,  115 

government  thereof."  Dillon's  Mu-  Pac.  Eep.  979;  Board  of  Directors  of 
nieipal  Corporations,  4th  Ed.,  See.  19.  .    Middle  Kittitas  Irr.  Dist.  v.  Peterson, 

"All  corporations  intended  as  agen-  4  Wash.  147,  29  Pac.  Eep.  995;  Ma- 

cies  in  the  administration  of  civil  gov-  dera  Irr.  Dist.,  Bonds  of,  In  re,  92 

ernment  are  public,  as  distinguished  Cal.  296,  28  Pac.  Eep.  272,  14  L.  E.  A. 

from  private  corporations.     Thus  an  755,  27  Am.  St.  Eep.  106. 
incorporated  school  district,  or  county, 
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incurring  of  indebtedness  beyond  a  certain  limit  by  cities,  towns, 
counties,  and  other  municipal  corporations.  Again,  under  the  laws 
of  Nebraska  irrigation  districts  are  held  to  be  public  rather  than 
municipal  corporations,  and  their  officers  are  public  officers  of  the 
State;  and,  therefore,  the  statute  giving  county  boards  a  share  in 
their  creation  is  not  in  violation  of  the  Nebraska  constitution,^  on 
the  ground  that  it  authorizes  the  creation  of  municipal  corporations 
by  county  boards,  and  confers  legislative  authority  on  such 
boards.^o 

It  can  thus  be  seen  that  the  authorities  hold  that  an  irrigation 
district  organized  under  these  Acts  is  a  public  corporation  in  the 
broad  sense  of  the  term,  both  as  distinguished  from  private  corpora- 
tions; and,  also,  that  an  irrigation  district  is  not  confined  to  the 
strict  and  more  narrow  limits  of  a  "municipal  corporation." 

§  1405.  Constitutionality  of  irrigation  district  Acts. — The  State 
irrigation  district  Acts  have  been  attacked  from  every  possible  point, 
but  have  been  uniformly  held  to  be  constitutional,  both  by  the  Su- 
preme Courts  of  the  respective  States  adopting  the  law  and  also  by 
the  Supreme  Court  of  the  United  States.  As  this  law  originated  in 
the  State  of  California,  that  State  was  also  the  battle  ground  upon 
the  question  of  the  constitutionality  of  the  law.  And,  in  general,  it 
may  be  said  that,  in  the  other  States  afterward  adopting  the  law, 
based  as  it  was,  largely  upon  the  provisions  of  the  California  law, 
their  courts  simply  fell  in  line  with  the  courts  of  that  State,  and 
hold  that  the  law  was  adopted  together  with  the  construction  placed 
upon  its  constitutionality  by  the  Supreme  Court  of  California.^ 

»Art.  3,  See.  1.  of  Directors  of  Alfalfa  Irr.  Dist.  ▼. 

10  Alfalfa  Irr.  Dist.  v.  ColUns,  46  CoUins,  46  Neb.  411,  64  N.  W.  Eep. 

Neb.  411,  64  N.  W.  Eep.  1086.  1086. 

1  "  It  should,  as  preliminary  to  an  In  Colorado,  after  citing  the  CaUf or- 
examination  of  the  subject,  be  re-  nia  cases,  the  Court  said:  "It  seems 
marked  that  the  Act  in  question  is  in  to  us  that  all  the  objections  urged  upon 
aU  essantial  features  copied  from  the  this  hearing  under  the  head  of 
district  law  of  California,  in  which  'due  process  of  law,'  so  far,  at  least. 
State  it  had,  by  decisions  hereafter  as  they  affect  the  appellant,  or  are  in- 
cited, received  settled  construction  long  volved  in,  or  bear  upon,  the  issues 
before  its  adoption  by  us,  and  its  en-  raised  in  this  special  proceeding,  have 
actment  in  this  State  must  be  con-  been  met  and  sufficiently  answered  in 
strued  as  a  legislative  approval  of  the  the  foregoing  decisions,  and  to  repeat 
interpretation  there  given  it. ' '    Board  the  argument  of  the  opinions  would  be 

159 — Kin.  on  Irr. 
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The  original  "Wright  Act  was  passed  in  California  in  1887,2  and 
as  early  as  May  31, 1888,  the  Supreme  Court  of  that  State  held  thai 
the  provisions  of  the  Act  are  in  harmony  with  the  constitution  and 
State  laws,  and  that  the  districts  organized  under  the  Act  have  all 
the  constituents  of  public  corporations  formed  to  accomplish  a  pub- 
lic use  and  purpose.^     The  Supreme  Court  of  the  United  States,  in 


a  work  of  supererogation. ' '  Anderson 
V.  Grand  Valley  Irr.  Dist.,  35  Colo. 
525,  85  Pae.  Eep.  313. 

In  Idaho:  "In  fact,  the  irrigation 
Act  under  consideration  was  adopted 
from  California,  and  prior  to  its  adop- 
tion by  this  State  the  supreme  court 
of  California  had  repeatedly  held  that 
law  to  be  constitutional.  The  Wright 
law  has  been  attacked  from  nearly 
every  possible  point  of  view,  and  the 
supreme  court  of  that  State  has  with- 
out deviation  held  it  to  be  constitu- 
tional. See  Kinney  on  Irrigation,  See. 
390.  We  .hold  that  the  district  irri- 
gation law  of  this  State  is  not  repug- 
nant to  any  of  the  provisions  of  our 
State  constitution. ' '  Nampa  &  M.  Irr. 
Dist.  V.  Brose,  11  Idaho  474,  83  Pae. 
Eep.  499. 

In  Oregon:  "It  is,  in  substance,  a 
copy  of  the  Wright  Act  of  California, 
which  forms  the  basis  of  the  irrigation 
laws  of  the  arid  States.  The  consti- 
tutionality of  such  legislation  has  been 
assailed  on  different  grounds,  but  it 
has  been  upheld  by  both  State  and 
Federal  courts."  Little  Walla  Walla 
Irr.  Dist.  v.  Preston,  46  Ore.  5,  78  Pae. 
Eep.  982. 

"The  duty  to  determine  the  propri- 
ety of  establishing  irrigation  districts, 
resting,  as  it  does,  upon  public  neces- 
sity, appertains  exclusively  to  the  law 
making  body.  So,  also,  the  mode  by 
which  they  may  be  organized  must  be 
determined  by  it.  But  the  ascertain- 
ment of  the  necessity  or  utility  of  es- 
tablishing a  particular  district,  as  well 


m  as  the  solution  of  the  question  whether 
the  conditions  precedent  have  been 
complied  with,  involve  judicial  func- 
tions, the  exercise  of  which  is  proper- 
ly left  to  the  courts."  O'Neill  v. 
Yellowstone  Irr.  Dist.,  44  Mont.  492, 
121  Pae.  Eep.  283. 

2  See  Hist,  of  Law  in  California, 
See.  1390. 

3  Turloek  Irr.  Dist.  v.  Williams,  76 
Cal.  360,  18  Pae.  Eep.  379. 

For  the  construction  of  this  statute, 
see,  also.  Central  Irr.  Dist.  v.  De  Lappe, 
79  Cal.  351,  21  Pae.  Eep.  825;  CraU 
V.  Poso  Irr.  Dist.,  87  Cal.  140,  26  Pae. 
Eep.  797;  Modesto  Irr.  Dist.  v.  Tre- 
gea,  88  Cal.  334,  26  Pae.  Eep.  237; 
dismissed,  164  U.  S.  179,  41  L.  Ed. 
395,  17  Sup.  Ct.  Eep.  52;  In  re  Ma- 
dera Irr.  Dist.,  92  Cal.  296,  28  Pae. 
Eep.  272,  14  L.  E.  A.  755,  27  Am.  St. 
Eep.  106;  Tregea  v.  Owens,  94  Cal. 
317,  29  Pae.  Eep.  643;  People  v. 
Selma  Irr.  Dist.,  98  Cal.  206,  32  Pae. 
Eep.  1047 ;  Woodward  v.  Fruitvale  Irr. 
Dist.,  99  Cal.  554,  34  Pae.  Eep.  239; 
Eialto  Irr.  Dist.  v.  Brandon,  103  Cal. 
384,  37  Pae.  Eep.  484;  Fallbrook  Irr. 
Dist.  V.  Abila,  106  Cal.  355,  39  Pae. 
Eep.  793;  San  Diego  v.  Linda  Vista 
Irr.  Dist.,  108  Cal.  189,  41  Pae.  Eep. 
291,  35  L.  E.  A.  33 ;  Cooper  v.  Miller, 
113  Cal.  238,  45  Pae.  Kep.  325;  Cullen 
v.  Glendora  W.  Co.,  113  Cal.  503,  39 
Pae.  Eep.  769,  45  Pae.  Eep.  822,  1047; 
Hughsdn  v.  Crane,  115  Cal.  404,  47 
Pae.  Eep.  120;  Boehmer  v.  Big  Eock 
Creek  Irr.  Dist.,  117  Cal.  19,  48  Pae. 
Eep.  908;  In  re  Central  Irr.  Dist.,  117 
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a  ease  appealed  from  the  judgment  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  California,  Judge  Eoss 
presiding,  also  held  that  the  Act  was  constitutional  upon  all  points.* 
The  Acts  of  the  legislature  of  California  amendatory  and  supple- 
mental to  the  original  Wright  Act  have  also,  in  the  main,  been  held 


Cal.  282,  49  Pac.  Bep.  354;  Mitchell 
V.  Patterson,  120  Cal.  286,  52  Pao. 
Eep.  589;  Perry  v.  Otay  Irr.  Dist.,  127 
Cal.  565,  60  Pac.  Eep.  40;  Sechrist  v. 
Ejalto  Irr.  Dist.,  129  Cal.  640,  62  Pac. 
Eep.  261;  Escondido  H.  S.  Dist.  v. 
Escondido  Seminary,  130  Cal.  128,  62 
Pac.  Eep.  401;  Stimson  v.  Alessandro 
Irr.  Dist.,  135  Cal.  389,  67  Pac.  Eep. 
496 ;  Baxter  v.  Vineland  Irr.  Dist.,  136 
Cal.  185,  68  Pac.  Eep.  601;  Nevada 
Nat.  Bank  v.  Poso  Irr.  Dist.,  140  Cal. 
344,  73  Pac.  Eep.  1056;  People  v. 
Perris  Irr.  Dist.,  142  Cal.  601,  76  Pac. 
Eep.  381;  Merchants'  Bank  v.  Escon- 
dido Irr.  Dist.,  144  Cal.  329,  77  Pac. 
Eep.  937;  Boskowitz  v.  Thompson,  144 
Cal.  724,  78  Pac.  Eep.  290;  Jenison 
V.  Eedfield,  149  Cal.  500,  87  Pac.  Eep. 
62;  Western  Union  Tel.  Co.  v.  Mo- 
desto Irr.  Dist.,  149  Cal.  662,  87  Pao. 
Eep.  190,  9  Am.  &  Eng.  Ann.  Cas. 
M90;  Best  v.  Wohlford,  153  Cal.  17, 
94  Pac.  Eep.  98;  Fogg  v.  Perris  Irr. 
Dist.,  154  Cal.  209,  97  Pae.  Eep.  316; 
Tulare  Irr.  Dist.  v.  Collins,  154  Cal. 
440,  97  Pae.  Eep.  1124;  Commercial 
National  Bank  v.  Schlitz,  6  Cal.  App. 
174,  91  Pac.  Eep.  750;  Stowell  v. 
Eialto  Irr.  Dist.,  155  Cal.  215,  100  . 
Pac.  Eep.  248;  Tulare  Irr.  Dist.  v. 
Collins,  154  Cal.  440,  97  Pac.  Eep. 
1124;  Lindsay  Irr.  Dist.  v.  Mehrtens, 
97  Cal.  676,  32  Pac.  Eep.  802;  Strong 
V.  Baldwin,  154  Cal.  150,  97  Pac.  Eep. 
178,  129  Am.  St.  Eep.  141;  Chinn  v. 
Superior  Court  of  San  Joaquin  Coun- 
ty, 156  Cal.  478,  105  Pac.  Eep.  580; 
Title  etc.  Co.  v.  Kerrigan,  150  Cal. 
289,  88  Pac.  Eep.  356,  8  L.  E.  A., 
N.   8.,   682,   119   Am.   St.   Eep.   199; 


People  V.  Linda  Vista  Irr.  Dist.,  128 
Cal.  477,  61  Pac.  Eep.  86;  Inglin  v. 
Hoppin,  156  Cal.  483,  105  Pac.  Eep. 
582;  Nevada  Bank  v.  Board  of  Su- 
pervisors of  Kern  County,  5  Cal.  App. 
638,  91  Pae.  Eep.  122;  Hewell  v. 
Hogin,  3  Cal.  App.  248,  84  Pac.  Eep.- 
1002;  McPherson  v.  Alta  Irr.  Diat.. 
14  Cal.  App.  353,  112  Pac.  Eep.  193; 
Palmdale  Irr.  Dist.  v.  Eatke,  19  Cal. 
358,  27  Pao.  Eep.  783;  Decker  v. 
Perry  (Cal.),  35  Pac.  Eep.  1017;  Peo- 
ple ex  rel.  Stone  v.  JefCerds,  126  Cal. 
296,  58  Pao.  Eep.  704;  Sechrist  v.  Ei- 
alto Irr.  Dist.,  129  Cal.  640,  62  Pac. 
Eep.  261;  Miller  v.  Perris  Irr.  Dist., 
85  Fed.  Eep.  693;  Id.,  92  Fed.  Eep. 
263;  Thompson  v.  Perris  Irr.  Dist., 
116  Fed.  Eep.  769;  Shepard  v.  Tulare 
Irr.  Dist.,  94  Fed.  Eep.  1;  People  v. 
Brown  Valley  Dist.,  119  Fed.  Eep. 
538;  Wright  v.  East  Eiverside  Irr. 
Dist.,  138  Fed.  Eep.  313,  70  C.  C.  A. 
603;  Mara  v.  Sa,n  Jacinto  Irr.  Dist., 
131  Fed.  Eep.  780;  Lunberg  v.  Green 
Eiver  Irr.  Dist.,  —  Utah  — ,  119  Pac. 
Eep.  1039;  Board  of  Supervisors  v. 
Thompson,  122  Fed.  Eep.  860,  59  C. 
C.  A.  70. 

See,  also,  for  the  construction  of 
the  irrigation  district  statutes,  under 
the  various  States,  Sees.  1391-1403. 

iFallbrook  Irr.  Dist.  v.  Bradley, 
164  U.  S.  112,  41  L.  Ed.  369,  17  Sup. 
Ct.  Eep.  56;  reversing  Id.,  68  Fed. 
Eep.  948. 

It  will  be  noticed  in  this  connection 
that  this  case  was  argued  by  some  of 
the  most  eminent  counsel  of  the  coun- 
try, ex-President  Benjamin  Harrison, 
Joseph  H.  Choate,  and  John  F.  Dillon. 
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valid  and  constitutional.^  The  first  amendatory  Act  of  1889,^  relat- 
ing to  the  "Bond  Fund"  and  amending  Section  22  of  the  original 
Act,  was  construed ;  "^  so,  too,  with  the  second  amendatory  and  sup- 
plemental Act  of  the  same  year,^  relating  to  the  exclusion  of  lands 
from  irrigation  districts  of  which  they  form  a  part.^  The  supple- 
mental Act  of  1889,  known  as  the  "Confirmation  Act,"  has  heen 
repeatedly  held  as  constitutional.  But,  owing  to  the  importance  of 
this  branch  of  the  subject,  we  wiH  discuss  it  in  a  separate  section.^" 

The  amendatory  Act  of  1891,  ^^  relative  to  the  eligibility  of  per- 
sons to  sign  a  petition  for  the  organization  of  a  district,  and  chang- 
ing the  words  "freeholders  own  lands"  to  "holders  of  title  or  evi- 
dence of  title,"  and  the  lands  to  be  included  in  such  district,  was 
construed  in  connection  with  the  original  Act.^^ 

So,  also,  the  further  amendatory  Act  of  1891,  amending  Section 
15  of  the  original  Act,  relative  to  the  issuance  of  bonds  of  the 
district.  13  .And,  again,  the  further  amendatory  Act  of  1891,  amend- 
ing Section  18  relative  to  the  assessments  of  property.^* 

The  amendatory  statute  of  1893,  ^^  amending  Section  17  of  the 
original  Act,  and  attempting  to  empower  the  board  of  directors  of 
an  irrigation  district  to  pledge  by  way  of  mortgage,  trust  deed,  or 
otherwise,  all  property  of  the  district  as  additional  security  for  the 
payment  of  its  bonds,  was  held  to  be  unconstitutional  and  void,  with- 

5  For  these  amendatory  and  supple-  See,  also,  Cullen  v.  Glendora.  W.  Co., 
mental  Acts,  see  Hist.  Cal.  Law,  See.  113  Cal.  503,  39  Pac.  Eep.  769,  45 
1390.  Pac.  Eep.   822,   1047;   In  re  Central 

6  Stats,  and  Amendts.  Cal.,  1889,  Irr.  Dist.  117  Cal.  382,  49  Pac.  Eep. 
p.  15.  354;  People  v.  Perris  Irr.  Dist.,  142 

7  Mitchell    V.    Patterson,    120   Cal.  Cal.  601,  76  Pac.  Eep.  381. 

286,  52  Pae.  Eep.  589.  13  Stats,  and  Amdta.,  1891,  p.  147; 

8  Stats,  and  Amdts.  Cal.,  1889,  p.  21.  PaUbrook  Irr.  Dist.  v.  Abila,  106  Cal. 

9  Modesto  Irr.  Dist.  v.  Tregea,  88  855,  39  Pac.  Eep.  793 ;  Cullen  v.  Glen- 
Cal.  334,  26  Pae.  Eep.  237;  dismissed,  doia  W.  Co.,  113  Cal.  503,  39  Pac. 
164  U.  S.  179,  41  L.  Ed.  395,  17  Sup.  Eep.  769,  45  Pac.  Eep.  822,  1047; 
Ct.  Eep.  52.  Mitchell   v.   Patterson,   120   Cal.   286, 

10  For  the  confirmation  Act  of  Call-      52      Pac.     Eep.     587;     Boskowitz    v. 
fomia,  see  Stats,  and  Amdts.,   1889,     Thompson,  144  Cal.  724,  78  Pac.  Eep. ' 
p.  212.  290. 

For    discussion    upon    subject,    see  14  Best  v.  Wohlford,  144  Cal.  733, 

Sees.  1420,  1421.  78  Pac.  Eep.  293. 

11  Stats,  and  Amdts.  1891,  p.  142.  15  Stats,  and  Amdts.,  1893,  p.  175. 

12  FaUbrook  Irr.  Dist.  v.  Abila,  106 
<!al.  355,  39  Pac.  Eep.  793. 
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out  affecting  the  original  Section  17,  or  any  other  portion  of  the 
Act.16 

The  law,  as  we  have  stated,  was  re-enacted  in  1897  ;i'^  the  new 
law  has  also  been  construed  by  the  court,  and,  in  the  main,  held 
constitutional :  Sections  37,  38,  39,  71,  and  72,  relative  to  the  assess- 
ment of  improvements  and  the  powers  of  the  board  of  equaliza- 
tion; 18  Section  48,  relative  to  the  essentials  of  a  tax  deed;  ^^  Section 
53,  relative  to  the  construction  of  the  works,  and  power  to  con- 
tract ;20  and  Section  39,  relative  to  the  levy  and  collection  of  taxes.^i 

As  will  be  seen  from  a  consultation  of  the  cases  cited  in  our  notes, 
the  California  law  upon  the  subject,  in  the  main,  has  been  upheld 
by  the  courts ;  and  that,  too,  both  as  regards  the  original  Act  and  the 
amendments  thereto.  The  same  may  be  said  relative  to  the  irriga- 
tion district  laws  of  the  other  States  adopting  the  same.22 

In  no  State  have  the  main  features  of  the  laws  been  declared  un- 
constitutional. It  is  true  that  certain  features  of  the  laws  have  at 
times  been  declared  unconstitutional;  but  these  have  usually  been 
amended  at  subsequent  sessions  of  the  legislature.  We  will  now 
take  up  the  discussion  of  the  grounds  of  attack  upon  the  main 
features  of  the  law.^s 

§  1406.  Constitutionality  of  Acts — Points  upon  which  held  con- 
stitutional.— Having  shown  in  the  previous  section  that  the  main 
features  of  the  irrigation  district  laws  in  all  jurisdictions  where 

16  Merchants'  Bank  v.  Eseondido  20  Healey  v.  Anglo  Cal.  Bank,  5 
Irr.  Diet.,  144  Cal.  329,  77  Pac.  Rep.      Cal.  App.  278,  90  Pac.  Rep.  54. 

937.  21  Nevada  Nat  Bank  v.  Board  of 

17  See  Hist,  of  Law  in  Cal.,  See.  Supervisors  of  Kern  Co.,  5  Cal.  App. 
1390.  638,  91  Pae.  Eep.  122. 

isLahman  v.  Hatch,  124  Cal.  1,  56  Por   general  propositions,   see   Sec. 

Pae.   Eep.   621;    Sections   39   and   69,  1406. 

relative  to  suits  to  determine  the  vaUd-  See,    also,    Hughson   v.    Crane,    115 

ity  of  assessments,  and  what  assess-  Cal.   404,   47   Pac.  Eep.   120;   Arroyo 

ment  shall  be  adopted  as  the  basis  of  D.   &  W.   Co.   v.   Bequette,    149   Cal. 

assessment  for  the  district;   Western  543,    87    Pac.    Eep.    10;    Tulare    Irr. 

Union   Tel.   Co.  v.  Modesto  Irr.   Co.,  Dist.  v.  Collins,  154  Cal.  440,  97  Pae. 

149    Cal.    662,    87   Pac.   Eep.   190,   9  Rep.  1124. 

Ann.  Cas.  1190.  22  For  the   constitutionality  of  the 

19  Best  V.  Wohlford,   153   Cal.   17,  laws  of  the  other  States,  see  the  sec- 

94   Pae.   Rep.    98;    Commercial   Nat.  tions  upon   the  history  of   the  laws, 

Bank  v.  Schlitz,  6  Cal.  App.  174,  91  Nos.  1391-1403. 

Pae.  Eep.  750.  23  See  Sec.  1406. 
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their  constitutionality  has  been  tested  have  been  upheld  as  valid  and 
eonstit\itional,i  in  this  section  we  will  briefly  discuss  some  of  the 
grounds  of  the  attack  upon  these  laws,  whereby  it  was  sought  to 
have  them  declared  unconstitutional.  The  principal  source  of  at- 
tack was  from  the  owners  of  large  tracts  of  cultivated  land,  or  the 
owners  of  town  lots  which  could  not  be  irrigated  within  the  bound 
aries  of  a  district,  who  sought  to  evade  the  payment  of  the  assess- 
ments imposed  by  the  law  and  levied  upon  their  lands. 

It  was  therefore  contended  that  the  statute,  in  violation  of  the 
Constitution  of  the  United  States  and  of  the  State,  attempted  to 
authorize  the  assessment  and  the  taking  of  private  property  for  a 
private  use,  and  that  a  district  formed  under  the  Act  was  a  private 
and  not  a  public  corporation.  It  has  been  repeatedly  held  by  the 
courts  that  this  contention  was  not  weU  taken,  and  that :  ' '  The  for- 
mation of  one  of  these  districts  amounts  to  the  creation  of  a  public 
corporation,  and  their  ofiftcers  are  public  officers."  It  is  therefore 
held  by  the  courts  that  an  irrigation  district  formed  under  these 
laws  is  a  public  corporation,  and  its  object  is  the  promotion  of  the 
general  welfare,  and  the  assessment  of  the  property  under  the  pro- 
visions of  the  law  is  not  the  "taking"  of  property  for  a  private,  but 
for  a  public,  use.^    It  therefore  also  follows  that  property  may  be 

1  See  Sec.  1405.  v.  Williams,  76  Cal.  360,  18  Pac.  Rep. 

2  The  irrigation  of  lands  under  the  379;  Central  Irr.  Dist.  v.  De  Lappe, 
California  Act  is  a  public  purpose  79  Cal.  351,  21  Pac.  Rep.  825;  CraU 
and  the  water  thus  used  is  put  to  a  v.  Poso  Irr.  Dist.,  87  Cal.  140/  26 
pubUe  use.  FaUbrook  Irr.  Dist.  v.  Pae.  Rep.  797;  People  v.  TurnbuU,  93 
Bradley,  164  U.  S.  112,  41  L.  Ed.  Cal.  630,  29  Pac.  Rep.  224;  People 
369,  17  Sup.  Ct.  Rep.  56;  reversing  v.  Selma  Irr.  Dist.,  98  Cal.  206,  32 
Id.,  68  Fed.  Rep.  948.  Pac.    Eep.    1047;    Lindsay   Irr.   Dist. 

See,  also,  for  the  corporate  nature  v.  Mehrtens,  97  Cal.  676,  32  Pae.  Eep. 

of  irrigation  districts.  Sec.  1404.  802;  Alfalfa  Irr.  Dist.  v.  Collins,  46 

Eor  the  taking  of  private  property  Neb.  411,  64  N.  W.  Rep.  1086 ;  Her- 

by  the  power  of  eminent  domain,  see  ring   v.   Modesto    Irr.   Dist.,    95   Fed. 

Sees.  1059-1098.  Eep.  705;  Quint  v.  Hoffman,  103  Cal. 

That  the  taking  is  for  a  public  use,  506,  37  Pac.  Rep.  514;  Nampa  &  M. 

see  In  re  bonds  Madera  Dist.,  92  Cal.  Irr.  Dist.  v.  Brose,  11  Idaho  474,  83 

296,  28  Pae.  Rep.  272,  14  L.  R.  A.  Pac.  Eep.  499,  where  it  was  held  that 

755,   27    Am.    St.  .Eep.    106;    Lincoln  the  Act  is  not  repugnant  to  any  of 

&   Dawson   County   Irr.   Dist.   v.   Mc-  the  provisions  of  the  State  of  Idaho; 

Neal,  60  Neb.  613,  83  N.  W.  Eep.  847;  Pioneer  Irr.  v.  Bradley,  8  Idaho  310, 

Kinkade   v.   Withorop,   29   Wash.    10,  68  Pac.  Eep.  295,   101  Am.  St.  Eep. 

69  Pac.  Eep.  399;  Turlock  Irr.  Dist.  201;  Tulare  Irr.  Dist.  v.  Shepard,  185 
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taken  by  a  district  by  virtue  of  the  power  of  eminent  domain.^  It  is 
also  held  that  the  fact  that  the  use  of  the  water  under  the  law  is 
limited  to  the  land  owner,  and  is  not  given  to  every  resident  of  the 
district,  does  not  prevent  the  use  being  public ;  but  that  land  which 
can  be  beneficially  used  without  irrigation  may  be  so  much  improved 
by  the  use  of  it  upon  other  lands  in  the  district,  that  such  land  may 
be  properly  within  a  district,  and  assessed  for  its  benefit  as  a  public 
improvement,  and  such  use  of  the  water  is  a  public  use.* 

It  was  also  contended  that  the  law  was  unconstitutional  because 
it  authorized  the  taking  of  private  property  without  due  process  of 
law.  There  were  a  number  of  phases  of  this  branch  of  the  question 
presented  in  the  various  cases,  but  the  courts  invariably  held  against 
them  all,  and  held  the  law  to  be  constitutional.  It  being  held  that, 
whenever  a  State  law  imposes  a  tax,  assessment,  servitude,  or  other 
burden  upon  property  for  a  public  use,  either  of  the  whole  of  the 
State  or  a  limited  portion  thereof,  and  such  law  provides  a  mode  of 
confirming  or  contesting  such  charge  in  the  ordinary  courts  of  jus- 
tice, with  due  notice  to  the  owner,  the  judgment  in  such  proceedings 
does  not  deprive  the  owner  of  his  property  without  due  process  of 
law.5     The  adoption  of  a  method  of  assessment  according  to  the 

U.  S.  1,  46  L.  Ed.  773,  22  Sup.  Ct.  supra,  where  the  question  involved  was 

Eep.  531;  affirming  Id.,  94  Fed.  Eep.  an    assessment    levied    upon    non-irri- 

1;    Little   Walla   Walla   Irr.   Dist.   v.  gated  land. 
Preston,  46  Ore.  5,  78  Pac.  Eep.  982.  5  Fallbrook    Irr.    Dist.    v.    Bradley, 

3  "The  provisions  of  the  Act  rela-  supra;  Tregea  v.  Modesto  Irr.  Dist., 
tive  to  the  condemnation  of  private  164  U.  S.  179,  41  L.  Ed.  395,  17  Sup. 
property,  land,  water,  etc.,  for  the  Ct.  Eep.  52;  dismissing  Id.,  88  Cal. 
uses    prescribed    therein,    are  in  har-  334,  26  Pac.  Eep.  237. 

mony  with  the  constitution  and  State  See,  also,  cases  cited  in  notes,  supra. 

laws,   and   in   strict   consonance   with  "His   property   is   not   taken   from 

the   views   of   the   Supreme   Court   in  him  without  due  process  of  law,  if  he 

the    case    of   Lux   v.   Haggin."      (69  is  allowed  a  hearing  at  any  time  be- 

Cal.   255,   4   Pac.   Eep.   919,   10   Pac.  fore  the  lien  of  the  assessment  thereon 

Eep.  674.)      Turlock  Irr.  Co.  v.  Wil-  becomes  final."    Madera  Irr.  Dist.,  In 

liams,  76  Cal.  360,  18  Pac.  Eep.  397.  re  Bonds,  92  Cal.  296,  28  Pac.  Eep. 

See,  also,  Eialto  Irr.  Dist.  v.  Bran-  272,  14  L.  E.  A.  755,  27  Am.  St.  Eep. 

don,  103  Cal.  384,  37  Pac.  Eep.  484;  106. 

Kaowles  V.  New  Sweden  Irr.  Dist.,  16  See,  also,  Anderson  ,v.  Grand  Valley 

Idaho   217,   101  Pac.  Eep.   81;   Lind-  Irr.  Dist.,  35  Colo.  525,  85  Pae.  Eep. 

say    Irr.    Dist.    v.    Mehrtens,    97    Cal.  313;   Kinkade  v.  Witherop,  29  Wash. 

676,  32  Pac.  Eep.  802.  10,  69  Pac.  Eep.  399. 

4  Pallbrook    Irr.    Dist.    v.    Bradley, 
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value  of  all  the  real  property  within  a  district,  or  an  dd  valorem 
method,  for  the  expenses  of  the  improvements  of  the  district,  is  not 
the  taking  of  property  without  due  process  of  law.^  Again,  these 
district  laws  are  not  unconstitutional  on  the  ground  that  the  power 
thereby  conferred  upon  districts  to.levy  taxes  is  without  limitation.^ 
And,  again,  the  fact  that  the  statute  makes  no  provision  for  notice 
to  the  land  owner  that  on  a  particular  day  the  board  of  directors 
will  assess  benefits  to  the  lands  within  the  district  will  not  render 
such  statute  unconstitutional,  upon  the  ground  of  taking  property 
without  due  process  of  law,  where  the  statute  does  provide  for 
notice  to  be  given  of  the  proceedings  to  organize  such  district,  and 
notice  for  the  hearing  for  the  confirmation  of  the  organization  and 
the  proceedings  of  such  district,  at  which  hearing  the  court  is  re- 
quired to  examine  all  proceedings  for  the  organization  of  such  dis- 
trict including  the  assessment  of  benefits.^ 

That  the  law  was  unconstitutional  was  also  urged,  upon  the 
ground  that  it  was  a  delegation  to  others  of  the  legislative  power 
to  create  a  public  corporation.  But,  as  said  in  the  Fallbrook  case : 
"We  do  not  think  that  there  is  any  validity  to  the  argument.  The 
legislature  delegates  no  power.  It  enacts  conditions  upon  the  per- 
formance of  which  the  corporation  shall  be  regarded  as  organized 
with  the  powers  mentioned  and  described  in  the  Act. "  ^ 

In  a  recent  California  casej^**  it  was  also  contended  that  under  the 

6  Fallbrook   Irr.   Dist.   v.   Bradley,  assessment  and  levying  of  taxes,  Tre- 

sVi-pra;  In  re  Madera  Irr.  Dist.  Bonds,  gea  v.  Owens,  94  Cal.  317,  29  Pae.  Eep. 

92  Cal.  296,  28  Pae.  Eep.  272,  14  L.  643;   Best  v.  Wohlford,  153  Cal.  17, 

B.  A.  755,  27  Am.  St.  Eep.  106,  where  94  Pae.  Eep.  98;  Boskowitz  v.  Thomp- 

it  is  held  that  assessments  aeeording  son,  144  Cal.  724,  78  Pae.  Eep.  290; 

to  the  value  of  the  land,  and  not  ae-  Hughson  v.   Crane,   115  Cal.   404,  47 

cording  to  the  amount  of  benefits  re-  Pae.  Eep.  120 ;  Baxter  v.  Vineland  Irr. 

eeived  by  each  parcel  to  pay  for  a  Dist.,  136  Cal.  185,  68  Pae.  Eep.  601. 

public  improvement   in   an  irrigation  7  Alf  aKa  Irr.  Dist.  v.  Collins,  supra. 

district,   are   not   unconstitutional,   as  8  Oregon   S.   L.   E.   Co.   v.   Pioneer 

such  assessments  are  included  in  the  Irr.  Dist.,  16  Idaho  578,  102  Pae.  Eep. 

inherent  power  of  taxation,  which  is  904;  Eonkade  v.  Witherop,  29  Wash, 

not  limited  to  the  benefits  received.  10,  69  Pae.  Eep.  399. 

See,  also.  Alfalfa  Irr.  Dist.  v.  Col-  9  PaUbrook    Irr.   Dist.    v.   Bradley, 

lins,  46  Neb.  411,  64  N.  W.  Eep.  1086 ;  supra;  In  re  Madera  Irr.  Dist.  Bonds, 

Modesto  Irr.  Dist.  v.  Tregea,  88  Cal.  supra. 

334,  26  Pae.  Eep.  237 ;  dismissed,  164  10  Imperial    Water    Co.    No.    1    v. 

U.  S.  179,  41  L.  Ed.  395,  17  Sup.  Ct.  Board    of     Supervisors     of     Imperial 

Eep.  52.  County, Cal. ,  120  Pae.  Eep. 

See,  also,  upon  the  subject  of  the  780. 
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statute,  as  amended  by  the  Act  of  1911, "  a  lack  of  the  signa- 
tures of  all  the  petitioners  to  the  petition  vitiated  the  proceedings 
thereon  upon  the  ground  that  it  was  in  violation  of  the  due  process 
clause  of  the  constitution.  The  Court,  in  deciding  to  the  contrary, 
said :  ' '  We  know  of  no  authority  to  the  effect  that  a  signature  to 
the  published  notice  is  a  necessary  part  of  such  process,  where  the 
only  notice  given  or  required  is  a  publication  in  a  newspaper.  The 
substantial  thing  is  that  such  notice  shall  be  given  as,  under  the 
circumstances,  would  have  a  reasonable  tendency  to  apprise  the 
parties  interested  of  the  nature  of  the  proceeding  and  the  time  and 
place  of  hearing.  .  .  .  The  legislature  is  the  sole  judge  of  the 
propriety  of  the  formation  of  such  districts.  The  question  of  pro- 
cedure is  a  matter  of  legislative  policy.  Conceding  that  a  notice 
and  hearing  are  required,  under  the  authorities,  it  is  nevertheless 
clear  that  the  legislature  may  authorize  the  initiatory  proposal  to  be 
made  by  such  persons  as  it  sees  fit." 

In  a  late  ease  decided  in  Montana,  12  where  the  law  provides  that 
the  petition  shall  be  presented  to  the  district  court,  and  all  proceed- 
ings for  the  organization  of  irrigation  districts  must  be  had  by 
court,  the  law  was  attacked  upon  the  ground  that  it  conferred  legis- 
lative and  administrative  duties  on  the  court,  beyond  the  power  of 
the  legislature  to  confer.  The  Court,  however,  upheld  the  constitu- 
tionality of  the  law  and  in  the  opinion  said:  "It  is  sufficient  to 
sustain  the  law  if  the  general  power  conferred  is  judicial,  though  it 
incidentally  requires  the  performance  of  legislative  and  administra- 
tive duties." 

The  Acts  have  been  attacked  as  being  contrary  to  the  constitution 
of  a  State  requiring  bills  to  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  the  title.  But  the  contention  was  held  not  good 
by  the  courts.  ^^ 

It  is  also  held  in  Colorado  that  the  district  law  is  not  repugnant' 
to  the  provisions  of  Article  16  of  the  State  constitution,  which  de- 
clares the  waters  of  natural  streams  to  be  the  property  of  the  public 

11  Stats,  and  Amdts.,  1911,  p.  509.  Nampa  &  M.  Irr.  Dist.  v.  Brose,  11 

12  O'Neill  V.  Yellowstone  Irr.  Dist.,  Idaho  474,  83  Pao.  Eep.  499;  Pioneer 
44  Mont.  492,  121  Pac.  Bep.  283.  Irr.  Dist.  v.  Bradley,  8  Idaho  310,  68 

13  Anderson    v.    Grand    Valley    Irr.  Pac.  Eep.  295. 
Dist.,  35  Colo.  525,  85  Pac.  Eep.  313; 


2538  STATE    lEBIGATION   DISTEICT   LAWS. 

and  dedicates  the  same  to  the  use  of  the  people  subject  to  appro- 
priation, i* 

The  Colorado  law  was  also  attacked  upon  the  ground  of  non- 
compliance by  the  general  assembly  with  Article  5,  Section  22  of  the 
Colorado  Constitution,  requiring  the  vote  on  the  final  passage  of 
bills  to  be  taken  by  ayes  and  noes,  and  the  names  of  those  voting  to 
be  entered  on  the  journal  of  each  house.  It  was  held  by  the  Court 
that  one  who  questions  the  validity  of  a  law  upon  this  ground  must 
present  proper  evidence  showing  the  facts  upon  which  he  relies  to 
show  such  non-compliance,  and  the  Court  will  not  consider  the  ad- 
missions of  parties  or  stipulations  of  counsel  as  to  the  contents  of 
legislative  journals  in  impeachment  of  the  validity  of  a  law ;  and  the 
judgment  of  the  district  court  to  the  contrary  was  reversed,  where 
it  was  based  upon  such  a  stipulation.  ^^ 

The  Act  of  the  California  legislature  of.  1889, -known  as  the  "Con- 
firmation Act,"  ^^  and  the  provisions  of  the  statutes  of  the  other 
States  relative  to  the  same  subject  have  also  been  held  to  be  consti- 
tutional. ^^ 

The  burden  of  proof  is  upon  the  district  to  prove  its  validity  and 
the  validity  of  the  issuance  of  its  bonds.^s 

14  Anderson  v.  Grand  Valley  Irr.  381 ;  Stimson  v.  Alessandro  Irr.  Dist., 
Dist.,  supra.  135  Cal.  389,  67  Pae.  Eep.  496,  1034; 

15  Anderson  v.  Grand  Valley  Irr.  Fogg  v.  Perris  Irr.  Dist.,  154  Cal. 
Dist.,  supra.  209,   97  Pae.  Eep.   316;    Kinkade  t. 

16  Stats,  and  Amdts.  Cal.,  1889,  p.  Witherop,  29  Wash.  10,  69  Pae.  Eep. 
212.  399;  Bd.  of  Direetors  Middle  Kittitas 

17  People  V.  Linda  Vista  Irr.  Dist.,  Irr.  Dist.  v.  Peterson,  4  Wash.  147, 
128  Cal.  477,  61  Pae.  Eep.  86;  CraU  29  Pae.  Eep.  995;  State  v.  Brown,  19 
V.  Poso  Irr.  Dist.,  87  Cal.  140,  26  Pae.  Wash.  383,  53  Pae.  Eep.  548 ;  Nampa 
Eep.  797;  In  re  Madera  Irr.  Dist.  &  M.  Irr.  Dist.  v.  Brose,  11  Idaho 
Bonds,  92  Cal.  296,  28  Pae.  Eep.  272,  474,   83   Pae.  Eep.   499;   Anderson  v. 

•14  L.  E.  A.  755,  27  Am.  St.  Eep.  106;  Grand  Valley  Irr.  Dist;,  35  Colo.  525, 

Modesto  Irr.  Dist.  v.  Tregea,  88  Cal.  85  Pae.  Eep.  313. 

334,  26  Pae.  Eep.  237;  dismissed,  164  See,  also,  for  proceedings  for  oon- 

TJ.  S.  179,  41  L.  Ed.  395,  17  Sup.  Ct.  firmation.  Sees.  1420,  1421. 

Eep.  52;   Cullen  v.  Glendora  W.  Co.,  18  FaUbrook  Irr.  Dist.  v.  Abila,  106 

113   Cal.   503,   39  Pae.   Eep.   769,   45  Cal.  355,  39  Pae.  Eep.  793;  CuUen  v. 

Pae.  Eep.  822,  1047;  People  v.  Perris  Glendora    Water    Co.,    113    Cal.    503, 

Irr.  Dist.,  132  Cal.  289,  64  Pae.  Eep.  39  Pae.  Eep.  769,  45  Pae.  Eep.  822. 
399;  Id.,  142  Cal.  601,  76  Pae.  Eep. 
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§  1407.  Constitutionality  of  Acts — Jurisdiction— Federal  ques- 
tions.— The  State  courts  have,  of  course,  jurisdiction  to  determiue 
the  constitutionality  of  the  irrigation  district  Acts,  and  aU  pro- 
visions thereof.  The  taking  of  private  property  without  due  process 
of  law,  contrary  to  the  provisions  of  the  Constitution  of  the  United. 
States,  is  also  a  Federal  question.  It  therefore  follows  that  actions 
involving,  this  question  may  be  brought  in  the  first  instance  in,  or 
removed  or  appealed  to,  the  Federal  Counts.  ^ 

Whether  or  not  the  taking  of  private  property  is  for  a  public  or  a 
private  use  is  not,  strictly  speaking,  in  and  of  itself,  a  Federal  ques- 
tion, upon  the  ground  that  it  is  contrary  to  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States,  unless  the  taking  is  by  the 
Federal  Government.^  The  Fifth  Amendment  of  the  Constitution 
applies  only  to  the  taking  by  the  Federal  Government.^  However, 
it  is  held  by  the  Supreme  Court  of  the  United  States  that  where 
it  is  claimed  that  a  citizen  is  deprived  of  his  property  without  due 
process  of  law,  even  if  the  taking  be  by  or  under  State  authority 
for  any  other  than  a  public  use,  either  under  the  guise  of  taxation, 
or  by  the  assumption  of  the  right  of  eminent  domain,  in  that  way 

1  Where  the  defendant  contended  in  Federal  question.  People  ex  rel.  Brady 

the  State  Court  that  the  operation  of  v.  Brown's  Valley,  119  Fed.  Kep.  538. 

a  State  irrigation  statute  deprived  him  2  The  5th  amendment  to  the  United 

of  property   without   due    process   of  States     Constitution     operates    exclu- 

law,  contrary  to  the  Federal  Constitu-  sively  in  restriction  of  Federal  power, 

tion,  and  the  Supreme  Court   of  the  and  has  no  application  to  the  States. 

State  decided  against  such  contention,  Thorington  v.  Montgomery,  147  U.  S. 

a    Federal    question    was    presented.  490,  37  L.  Ed.  252,  13  Sup.  Ct.  Eep. 

Tregea  v.  Modesto  Irr.  Dist.,  164  U.  394. 

S.   179,  41  L.   Ed.   395,   17   Sup.   Ct.  3  "  There  is  no  specific  prohibition 

Eep.    52;    dismissing    the    case    upon  in  the  Federal  Constitution  which  acts 

other  grounds.    For  the  same  ease  be-  upon   the   States   in  .regard   to   their 

low,   see   88    Cal.   334,   26   Pac.   Eep.  taking  private  property  for  any  but 

237.  a   public   use.      The   5th   amendment. 

See,    also,    Fallbrook    Irr.    Dist.    v.  which   provides,   among'  other   things, 

Bradley,  164  U.  S.  112,  41  L.  Ed.  369,  that  such  property  shall  not  be  taken 

17  Sup.  Ct.  Eep.  56;  Tulare  Irr.  Dist.  for  public  use  without  just  compensa- 

V.  Shepard,   185  U.   S.   1,   46  L.  Ed.  tion,  applies  only  to  the  Federal  Gov- 

773,  22  Sup.  Ct.  Eep.  531;  affirming  ernment,  as  has  been  many  times  de- 

Id.,  94  Fed.  Eep.  1;   Herring  v.  Mo-  cided."    Fallbrook  Irr.  Dist.  v.  Brad- 

desto  Irr.  Dist.,  95  Fed.  Eep.  705.  ley,  164  U.  S.  112,  41  L.  5d.  369,  17 

Quo  warranto  brought  by  a   State  Sup.  Ct.  Eep.  56. 
against  an  irrigation  district  is  not  a 
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the  question  whether  private  property  has  been  taken  for  any  other 
than  for  a  public  use  becomes  material  in  the  Federal  Courts,  as 
incidental  to  the  main  question  of  due  process  of  law,  even  where 
the  taking  is  under  the  authority  of  the  State  instead  of  the  Federal 
Government.*  And  in  the  consideration  of  these  questions,  the  de- 
cisions of  the  highest  courts  of  the  State  where  the  suit  originated, 
and  the  declaration  of  the  people  of  the  State  in  their  constitution 
and  statutes,  that  the  State  does  net  deprive  the  land  owner  of  his 
property  without  due  process  of  law,  and  that  the  use  of  the  water 
for  irrigation  under  the  Act  is  a  public  use,  are  to  be  treated  with 
very  great  respect  by  the  Supreme  Court  of  the  United  States,  but 
they  are  not  absolutely  binding  upon  it  as  to  what  is  due  process 
of  law  and,  as  an  incident  thereto,  what  is  a  public  use.^ 

The  jurisdiction  of  the  Federal  Courts  involving  questions 
under  the  irrigation  district  laws,  provided  that  the  jurisdictional 
facts  exist,  as  to  diversity  of  citizenship,  amount,  etc.,  is  the  same 
as  it  is  in  other  cases.  ^ 

§  1408.  Organization  of  district  can  not  be  collaterally  attacked. 
— Irrigation  districts  organized  under  the  Acts  in  question  being 
public  corporations,^  and  the  laws  under  which  they  are  organized 
being  universally  held  constitutional  by  the  courts,^  as  such  public 
corporations,  the  validity  and  regularity  of  their  organization  can 
not  be  questioned  collaterally.^    it  is  held  that  quo  warranto  will 

4FaUbrook   Irr.   Dist.   ▼.   Bradley,  128  Cal.  477,  61  Pae.  Rep.  86;  Quint 

swpra.  T.    Hoffman,    103    Cal.    506,   37    Pac. 

sFallbrook   Irr.   Dist.   v.   Bradley,  Eep.  514;  Miller  v.  Perris  Irr.  Dist. 

supra.  (Cal.),    85   Fed.    Kep.    693,    92    Fed. 

6  The  fact  that  a  plaintiff  is  given  Eep.  263 ;  Purdin  v.  Washington  etc. 

a,  different  remedy  in  the  State  courts  Assn.,  '41   Wash.    394,   83   Pac.   Eep. 

can  not  affect  the  jurisdiction  of  a  773;  Swamp  Land  Dist.  v.  Silver,  98 

Federal  Court  to  entertain  his  action,  Cal.  51,  32  Pac.  Eep.  866;   Eeclama- 

where,  by  reason  of  his  citizenship  and  tion  Dist.  No.  542  v.  Turner,  104  Cal. 

amount  involved,  he  has  the  right  to  334,  37  Pac.  Eep.  1038;  Hamilton  v. 

sue  in  that  court.    Herring  v.  Modesto  San  Diego  County,   108   Cal.  273,  41 

Irr.  Dist.,  95  Fed.  Eep.  705.  Pac.  Eep.  305;   People  ex  rel.  Stone 

1  For  corporate  nature  of  districts,  v.  Jeff erds,.  126  Cal.  296,  58  Pac.  Eep. 
see  Sec.  1404.  704;  Oregon  Short  Line  R  Co.  v.  Pio- 

2  For  the  constitutionality  of  dis-  neer  Irr.  Dist.,  16  Idaho  578,  102  Pac. 
trict  laws,  see  Sees.  1405-1407.  Eep.  904. 

3  People  v.  Linda  Vista  Irr.  Dist., 
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not  lie  after  the  confirmatory  decree  has  been  rendered,  to  declare 
a  district  organization  invalid,  for  the  reason  that  it  is  a  collateral 
attack  upon  the  former  judgment.*  The  organization  of  an  irriga- 
tion district  can  not  be  collaterally  attacked  in  an  action  by  land 
owners  to  enjoin  the  collection  of  an  assessment  by  the  officers  of 
the  district.5  Again,  such  an  attack  can  not  be  made  in  an  action 
to  recover  possession  of  land  sold  for  the  non-payment  of  irrigation 
taxes  or  assessments.*'  Again,  the  sale  of  l5onds  can  not  be  enjoined 
by  a  land  owner  who  did  not  appear  at  the  confirmation  proceed- 
ings.'^ It  is  therefore  generally  held  that  where  a  reputed  irrigation 
district  is  acting  under  the  forms  of  law,  unchallenged  by  the  State^ 
the  validity  of  its  organization  can  not  be  attacked,  either  directly 
or  collaterally  by  a  private  individual.  And,  furthermore,  it  is  held 
that  where  proceedings  were  duly  brought,  under  the  confirmation 
Act,  to  which  the  State  might  have  made  itself  a  party,  and,  not 
having  appeared,  a  judgment  validating  the  proceedings  was  res 
judicata  against  it;  and,  therefore,  even  the  State  itself  could  not 
thereafter  question  the  validity  of  the  organization  of  such  district 
in  quo  warranto  proceedings  brought  in  the  name  of  the  people  of 
the  State  by  the  attorney  general.*   This  ruling  we  deem  to  be  emi- 

4  See  cases  in  the  last  note.  8  People  t.  Linda  Vista  Irr.  Dist., 
See,  also,  People  v.  Selma  Irr.  Dist.,      128  Cal.  477,  61  Pac.  Eep.  86,  where 

98  Cal.  206,  42  Pac.  Eep.  1047;  Peo-  the    Court   said:      "If   a   proceeding 

pie  V.  Perris  Irr.  Dist.,  132  Cal.  289,  in  quo  warranto  by  the  State  must 

64  Pac.  Eep.  399;  Id.,  142  Cal.  601,  be  resorted  to  in  order  to  test  the  de 

76   Pac.   Eep.   381;    People  v.   Linda  jure  character  of  these  corporations, 

Vista  Irr.  Dist.,  128  Cal.  477,  61  Pac.  the  confirmatory  Act  would  serve  no 

Eep.  86.  purpose  on  the  statute  books,  if  the 

5  Quint  V.  Hoffman,  103  Cal.  506,  State  be  not  bound  by  the  judgment 
37  Pac.  Eep.  514;  Miller  v.  Perris  Irr.  rendered  in  the  proceeding.  Indeed, 
Dist.  (Cal.),  85  Fed.  Eep.  693,  92  it  would  seem,  in  the  light  of  the  above 
Fed.  Eep.  263,  where  it  is  held  that,  decisions  of  this  Court,  that  this  stat- 
where  a  reputed  irrigation  district  is  ute  was  enacted  for  the  very  object 
acting   under    forms    of   law,   unchal-  of  binding  the  State." 

lenged  by  the  State,  the  validity  of         That     quo     warranto     proceedings 

its  organization  can  not  be  attacked,  brought  by  a  State  against  an  irriga- 

either  directly  or  coUateially,  by  a  pri-  tion   district  is   not  a   Federal  ques- 

vate  individual.  tion,    see    People    ex    rel.    Brady    v. 

6  Purdin  v.  Washington  etc.  Assn.,  Brown 's  Valley  Irr.  Dist.,  119  Fed. 
41  Wash.  394,  83  Pae.  Eep.  773.  Eep.  538. 

TCrall  V.  Poso   Irr.  Dist.,  87  Cal. 
140,  26  Pac.  Eep.  797. 
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nently  correct.  It  would  certainly  be  a  strange  condition  of  affairs , 
if,  in  the  face  of  a  judgment  rendered  by  a  duly  authorized  court 
confirming  the  proceedings  for  organization  of  one  of  these  irriga- 
tion districts  and  validating  its  issued  bonds,  the  State  itself  coiild 
maintain  an  action,  in  which  a  judgment  might  be  rendered  invali- 
dating both  the  proceedings  and  the  bonds  issued. 

§  1409.  A  district  can  not  plead  illegality  of  its  own  organiza- 
tion.— ^As  the  validity  of  the  proceedings  for  the  organization  of  an 
irrigation  district  can  not  be  collaterally  attacked,  ^  so,  too,  an  irriga- 
tion district  will  not  be  permitted  to  plead  the  illegality  of  its  own 
organization,  and  thus  defeat  the  collection  of  its  outstanding  bonds 
or  accrued  interest  thereon.  As  held  by  the  Federal  Court,  such  a 
defense  can  not  be  pleaded  by  the  district  itself  for  the  purpose  of 
defeating  obligations  which  it  incurred  while  acting  as  a  de  facto 
corporation.2  As  was  said  by  Mr.  Justice  Peckham,  in  a  case  where 
a  district  had  been  duly  organized  under  the  law,  and  where  the 
Organization  had  been  confirmed  by  the  court,  and  bonds  issued  and 
also  confirmed,  and  the  bonds  sold  and  the  money  realized  therefrom 
had  been  used  in  the  construction  of  the  works,  and  in  a  suit  for  the 
coUeetion  of  the  accrued  interest  upon  the  bonds  the  district  inter- 
posed the  defense  upon  a  technical  point  that  the  district  was  ille- 
gally organized:  "In  the  case  of  Douglass  Co.  v.  Bolles,^  a  case  in- 
volving facts  somewhat  similar,  this  Court  said :  '  Common  honesty 
demands  that  a  debt  thus  incurred  should  be  paid. '  That  sentiment 
has  lost  no  force  by  the  lapse  of  time,  and  we  think  that  it  applies 
in  its  full  strength  to  this  case. "  * 

§  1410.  Proceedings  under  the  laws — ^The  petition  for  organiza- 
tion.— The  proceedings  which  must  be  taken  for  the  organization 
of  irrigation  districts,  the  acquisition  of  property,  issuance  of  bonds, 
and  other  subjects  in  the  various  States  adopting  these  district  laws 
are  largely  the  same.  We  will  therefore  discuss  these  subjects 
together.  1    An   irrigation    district    being    a    public    corporation, 

1  See  Sec.  1408.  TJ.  S.  1,  46  L.  Ed.  773,  22  Sup.  Ct. 

2  Herring  v.  Modesto  Irr.  Dist.,  95  Eep.  531 ;  affirming  Id.,  94  Fed. 
Ted.  Rep.  705,  717.  Eep.  1. 

3  94  XT.  S.  104,  24  L.  Ed.  46.  l  For  corporate  nature  of  irrigation 
i  Tulare  Irr.  Dist.  v.  Shepard,  185      districts,  see  Sec.  1404. 
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its  organization  is  instituted  by  the  people  owning  lands  within 
the  boundaries  of  the  proposed  district.  For  the  purpose  of 
establishing  such  a  district  organization,  a  petition  must  be  filed 
mth  the  board  of  county  commissioners,  or  county  supervisors,  as 
the  case  may  be,  of  the  county  in  which  the  lands,  or  the  greatest 
portion  thereof,  are  situated.  The  petition  shall  state  that  it  is  the 
purpose  of  the  petitioners  to  organize  an  irrigation  district,  under 
the  provisions  of  the  law  authorizing  the  same,  a  general  description 
of  the  boundaries  pf  such  proposed  district,  the  means  proposed  to 
supply  water  for  the  irrigation  of  the  lands  embraced  therein,  and 
praying  that  the  said  board  define  and  establish  the  boundaries  of 
said  proposed  district  and  submit  the  question  of  the  final  organiza- 
tion of  the  district  to  a  vote  of  the  land  owners,  or  the  qualified 
electors,  as  the  ease  may  be,  within  the  proposed  district.  In  Utah, 
which  State  has  the  most  modem  of  these  district  laws  and  where 
the  defects  in  the  laws  of  the  other  States  were  sought  to  be  cor- 
rected, the  petition  must  be  signed  not  only  by  a  majority  of  the 
land  owners  within  the  proposed  district,  but  also  by  those  who  are 
the  owners  in  the  aggregate  of  a  majority  of  the  whole  number  of 
acres  belonging  to  the  land  owners  within  the  proposed  district.^ 
But,  to  the  original  petition  for  organization,  the  most  of  the  States 
do  not  require  this  majority  to  be  the  signers.  The  petition  is  but  a 
preliminary  matter- and  not  prejudicial  to  the  rights  of  any  party.  ^ 

2  Laws  Utah,  1909,  p.  144,  See.  2.  the  resident  freeholders  therein.  Laws 
S  In  California,  the  petition  must  be  Colo.,  1905,  p.  246,  Sec.  2. 
signed  by  a  majority  in  number  of  In  Idaho,  it  must  be  signed  by  50 
the  holders  of  title,  or  evidence  of  or  a  majority  of  the  holders  of  title 
title,  to  lands  within  such  proposed  or  evidences  of  title,  to  at  least  one- 
district,  and  representing  the  major-  fourth  part  of  the  total  area  of  land 
ity  in  value  of  said  lands,  according  which  will  be  assessable  for  the  pur- 
to  the  equalized  county  assessment  roll  poses  of  the  district.  Laws  Idaho, 
or  rolls  for  •  the  year  last  preceding.  1903,  p.  150,  Sees.  1,  2. 
Gen.  Laws  Cal.,  Henning,  1908,  p.  See  Gem  Irr.  Dist.  v.  Johnson,  18 
559,  Sees.  1,  2,  as  See.  2  was  amended  Idaho  386,  109  Pac.  Eep.  845,  where 
in  1909;  Laws,  1909,  p.  12;  Kerr's  it  is  held  that  "the  holders  of  title 
Supp.,  1906,  1909,  p.  1647.  or  evidence  of  title,"  or  entrymen 
In  Colorado,  the  petition  must  be  "on  lands  under  any  law  of  the 
signed  by  a  majority  of  the  resident  United  States  or  of  this  State,"  are 
freeholders  within  said  proposed  dis-  competent  to  sign  the  petition, 
triot,  and  who  shall  also  be  the  own-  In  Kansas,  the  petition  must  be 
ers  in  the  aggregate  of  a  majority  of  signed  by  three-fifths  of  the  resident 
the  whole  number  of  acres  belonging  to  land  owners.    See  Laws  Kan.,  1891,  p. 
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The  petition  in  this  respect  must  strictly  comply  with  the  statute-  of 
the  State  where  the  district  is  sought  to  be  organized.* 

In  Montana  the  law  provides  that  the  proceedings  for  the  organ- 
ization of  an  irrigation  district  shall  be  initiated  by  filing  with  the 
clerk  of  the  district  court  a  petition  signed  by  the  requisite  number 
of  owners  setting  forth  the  general  requisites  of  such  petitions,  as 
stated  above.  It  also  provides  that  the  court  or  judge  shall  fix  the 
time  and  place  for  the  hearing  of  the  petition  and  direct  a  notice  to 
be  given  by  the  clerk  for  publication.  Power  is  given  the  court  to 
adjourn  the  hearing  from  time  to  time.  At  the  hearing,  the  court  is 
required  to  hear  and  determine  whether  aU  of  the  requirements  of 
the  statute  have  been  complied  with,  and  for  that  purpose  shall  hear 
all  competent  and  relevant  testimony.  It  must  determine  what 
lands  shall  be  included  and  what  lands  excluded ;  the  court  making 
such  changes  in  the  boundary  of  the  proposed  district  as  may  be 
necessary  for  that  purpose.  If  it  is  found  that  the  petition  substan- 
tially complies  with  the  requirements  of  the  statute,  an  order  must 
be  made  by  the  court  (1)  setting  forth  the  findings  and  allowing 
the  petition;  (2)  establishing  the  district;  (3)  giving  accurate  de- 

243,  Sees.  1,  2;   Gen.  Stat,  of  Kan.,  Eep.  822,  1047;   Fallbrook  Irr.  Dist. 

1909,  See.  4480.  v.  Abila,  106  Cal.  365,  39  Pae.  Eep. 

la  Nebraska,  it  must  be  signed  by  794;  In  re  Central  Irr.  Dist.,  117  Cal. 

a  majority  of  the  resident  freeholders  382,  49  Pae.  Eep.  354,  holding  that 

who  are  qualified  electors.    Laws  Neb.,  owners  of  small  lots  in  towns  are  not 

1905,  p.  694,  Sees.  1,  2;  Comp.  Stat,  of  qualified  signers  of  the  petition. 
Neb.,    1911,    See.    6477.       '  As  to  the  description  of  the  lands 

In    Nevada    the    petition    must    be  in  the  petition,  see  Central  Irr.  Dist. 

signed  by  a  majority  of  the  tax  pay-  v.  De  Lappe,  79  Cal.  351,  21  Pae.  Eep. 

ers  within  the  proposed  district.  Laws  825;  In  re  Madera  Irr.  Dist.  Bonds, 

Nov.,   1891,   p..  106,   Sees.   1,   2;    Ee-  92    Cal.    296,    28    Pae.    Eep.    272,    14 

vised   Laws    Nev.,    1912,    Sees.    7323,  L.  E.  A.  755,  27  Am.  St.  Eep.  106. 
7324.  An  attorney  in  fact,  duly  appointed 

In  Washington,   50   or   a   majority  in  writing,  has  full  power  to  sign  such 

of  the  land  owners,   whose   property  petition,  and  will  bind  the  principal 

is  susceptible  of  one  mode  of  irriga-  as  fully  and  to  all  intents  and  pur- 

tion  must  sign  the  petition.     Eem.  &  poses  as  if  he  had  personally  signed 

Bal.  Ann.  Codes,  1910,  See.  6496.  the   same.     Black   Canyon   Irr.   Dist. 

See,  also,  Eothehilds  Bros.  v.  Eol-  v.   Marple,    19   Idaho   176,    112   Pae. 

linger,   32   Wash.   307,   73  Pae.  Eep.  Eep.  766. 
367.  See,  also,  upon  the  general  proposi- 

4Cullen   V.    Glendora   W.    Co.,    113  tion,  O'Neill  v.  Yellowstone  Irr.  Dist., 

Cal.  503,  39  Pae.  Eep.  769,  45  Pae.  44  Mont;  492,  121  Pae.  Eep.  283. 
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scription  of  the  lands  included ;  (4)  dividing  the  district  into  three 
divisions;  and  (5)  appointing  three  competent  persons  as  commis- 
sioners, one  for  each  division,  to  conduct  the  affairs  of  the  district. 
"This  order  is  made  conclusive  upon  all  the  owners  of  land  in 
the  district,  and  is  'final  unless  appealed  from  to  the  Supreme  Court 
within  sixty  days  from  the  date  of  the  entry.'  "^  It  wiU  be  noticed 
that  this  statute  is  unique  in  this,  that  it  requires  no  election  of  the 
land  owners  or  electors  of  the  proposed  district,  but  that  the  order 
of  the  court  establishing  such  district  is  final  and  conclusive.  The 
law  has  been  upheld  by  the  Supreme  Court  of  the  State.®  Such 
petition  must  be  published  for  the  time  and  in  the  manner  pre- 
scribed by  the  law,  together  with  a  notice  signed  by  the  petitioners, 
or  a  committee  thereof,  giving  the  time  and  the  place  of  the  presenta- 
tion of  the  petition  to  the  board  of  county  commissioners.'^  No  per- 
sonal notice  to  the  parties  interested  is  necessary  of  the  presentation 
of  the  petition  or  the  hearing  thereon.^ 

§  1411.    Proceedings — Examination  by  State  Engineer. — For  the 

protection  of  all  parties  interested  in  the  proposed  district,  some  of 
the  States  provide  that  accompanying  the  petition  there  must  be 
maps  and  plats  of  the  lands  to  be  included  showing  the  source  of  the 
water  proposed  to  be  used,  and  plans  and  estimates  of  the  proposed 
works.  Before  the  hearing  by  the  county  board,  the  maps  and 
plats  must  have  been  submitted  to  the  State  Engineer,  who  must 
make  a  report  as  to  the  feasibility  and  practicability  of  the  pro- 
posed irrigation  system.  In  Idaho  it  is  required  that  the  petition 
of  the  land  owners,  maps,. and  plats  and  other  papers  shall  be  filed 

5  O'Neill  V.  YeUowstone  Irr.  Dist.,  369,  17  Sup.  Ct.  Eep.  56;  reversing 
44  Mont.  492,  121  Pae.  Bep.  283.  Id.,  68  Eed.  Eep.  948 ;  Ahem  v.  High 

6  O  'Neill  V.  Yellowstone  Irr.  Dist.,  Line  Irr.  Dist.,  39  Colo.  409,  89  Pae. 
supra.  Kep.  963. 

7  The  organization  of  district  held  Upon  the  subject  of  notice,  and  that 
valid  where  the  names  of  the  petition-  same  need  not  be  signed  by  all  the 
ers  were  not  published  with  the  notice,  petitioners,  see  Imperial  Water  Co. 
in   an   action   to    collect   interest    on  No.  1  v.  Board  of  Supervisors  of  Im- 

bonds.     Tulare  Irr.  Dist.  v.  Shepard,     perial   County,   Cal.   ,    120 

185  U.  S.  1,  46  L.  E.  A.  773,  22  Sup.  Pae.  Eep.  780. 

Ct.  Eep.  531;   aflSrming  Id.,  94  Fed.  8  Crall  v.  Poso  Irr.  Dist.,   87   Cal. 

Eep.  1.  140,  26  Pae.  Eep.  797. 

See,   also,    Eallbrook    Irr.    Dist.    v.  See,  also,  cases  cited  sitpra, 

Bradley,   164  U.   S.   112,  41  L.   Ed. 

160— Kin.  on  Irr. 
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in  the  office  of  the  State  Engineer  at  least  four  weeks  before  the  date 
set  for  the  hearing.  It  is  then  made  the  duty  of  the  State  Engineer 
to  examine  such  petition,  maps,  and  other  papers  and,  if  he  deems 
it  necessary,  to  further  examine  the  proposed  district,  the  waters 
proposed  to  be  acquired,  and  the  location  and  plans  of  the  works  to 
be  constructed.  The  State  Engineer  must  then  make  a  report  upon 
the  matter  in  such  form  as  he  deems  advisable,  and  submit  the  same 
to  the  county  board,  at  the  meeting^set  for  the  hearing  of  the  peti- 
tion. Whenever  the  State  Engineer  shall  report  to  the  board 
against  the  organization  of  such  district,  the  board  must  refuse  the 
petition,  unless  requested  in  writing  by  three-fourths  of  the  land 
owners  in  the  proposed  district.  The  statute  then  provides  for  the 
amendments  of  the  plans  and  a  resubmission  of  the  matter  to  the 
county  board.  1 

By  these  provisions  there  is  a  combination  of  the  laws  of  State 
control  2  and  the  irrigation  district  laws.  Prom  the  early  expe- 
rience in  California,  it  has  been  found  better  that  every  State  hav- 
ing the  irrigation  district  law  should  also  have  a  competent  State 
administration  as  a  protection  not  only  to  the  bondholders  but  also 
to  the  farmers  themselves. 

§  1412.  Proceedings  —  Hearing  on  j)etition  —  Settlement  of 
boundaries  of  district. — ^Upon  the  date  fixed  in  the  notice  for  the 
hearing  on  the  petition,  and  it  appearing  that  the  petition  and  the 
notice  of  the  hearing  are  regular  and  in  accordance  with  the  statute, 
the  county  commissioners  must  proceed  with  the  hearing,  which  may 
be  adjourned  from  time  to  time,  not  exceeding  a  time  fixed  by  the 
statute. 

No  provision  for  a  hearing  of  the  land  owners  is  necessary  prior 
to  the  organization  of  an  irrigation  district  which  is  a  public  cor- 
poration created  by  a  vote  of  the  electors  at  an  election  called  by  the 

1  See  Idaho  Codes,  1908,  See.  2374.  and  must  be  acoompanied  by  his  re- 
See,  also,  Knowles  v.  New  Sweden  port  as  to  the  feasibilitj,  practicabil- 

Irr.   Dist.,    16    Idaho   217,    101   Pae.  ity,  and  probable  cost  of  the  proposed 

Eep.  81.  irrigation  system. "  Wyo.  Comp.  Stat., 

In  Wyoming,  "said  maps  and  plats  1910,  See.  831. 

must  have  first  been  submitted  to  the  2  For  the  law  of  State  control,  see 

State   Engineer  for  his  examination.  Sees.  1337-1367, 
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board  of  supervisors  on  a  petition  of  freeholders.^  The  definite 
boundaries  of  the  district  must  be  fixed;  lands  may  be  excluded 
from  the  district  by  the  board,  provided  that  the  board  shall  not 
modify  the  proposed  boundaries  described  in  the  petition  so  as  to 
change  the  objects  of  said  petition,  or  so  as  to  exempt  from  the 
operation  of  the  law  any  lands  within  the  boundaries  proposed  sus- 
ceptible of  irrigation  by  the  same  system  of  water  works  applicable 
to  other  lands  in  such  proposed  district. ^  It  is  also  provided  that 
at  such  hearing  contiguous  lands  not  described  in  the  petition, 
which  are  susceptible  from  the  same  source  of  supply  and  system  of 
works,  may,  upon  application  of  the  owner  or  owners,  be  included  in 
such  district.  And  upon  this  subject  it  is  held  that  upon  the  ques- 
tion of  fact  as  to  what  lands  will  or  will  not  be  benefited,  the  judg- 
ment of  the  board  is  conclusive  upon  the  courts.^  Therefore,'  the 
only  way  to  overthrow  such  a  decision  is  to  show  fraud  or  bad 
faith.'*  The  fact  that  public  lands  are  included  in  the  irrigation 
district  will  not  invalidate  the  organization  of  the  district.  ^  How- 
ever, where  lands  belonging  to  the  United  States  are  included  within 
the  limits  of  a  district,  which  lands  were  subsequently  sold  by  the 
Government  to  third  persons,  neither  the  Government  nor  the  pur- 

1  In  re  Madera  Irr.  Dist.  Bonds,  92  Eep.  285;  In  re  Madera  Irr.  Dist. 
Gal.  296,  28  Pac.  Eep.  272,  14  L.  E.  Bbnds,  92  Gal.  296,  28  Pao.  Eep.  272, 
A.  755,  27  Am.  St.  Eep.  106.  14  L.   E.   A.   755,   27   Am.   St.   Eep. 

See,   also,    Fallbrook   Irr.    Dist.   v.  106. 

Bradley,  164  U.  S.  112,  41  L.  Ed.  369,  4  Herring  v.  Modesto  Irr.  Dist.,  95 

17  Sup.  Ct.  Eep.  56;  reversing  Id.,  68  Fed.  Eep.  705;  CuUen  v.  Glendora  'W. 

Fed.  Eep.  948,  where  it  is  said:   "The  Go.,  113  Gal.  503,  39  Pac.  Eep.  769, 

publication  of  the  notice  of  the  pro-  45  Pac.  Eep.   822,   1047,  where  it  is 

posed  presentation  of  the  petition  is  said:     "'What  the  board  did  in  this 

sufficient    notification   to   those   inter-  respect   was   within   its    discretionary 

ested  in  the  question,  and  gives  them  power,  and  the  only  available   objec- 

an  opportunity  to  be  heard  before  the  tion  to  it  would  be  abuse  of  power, 

board."  or  fraud." 

2  See  Central  Irr.  Dist.  v.  De  Lappe,  5  Cullen  v.  Glendora  'W.  Co.,  113 
79  Cal.  351,  21  Pae.  Eep.  825.  Gal.  503,  39  Pac.  Eep.   769,  45  Pac. 

3  Modesto  Irr.  Dist.  v.  Tregea,  88  Eep.  822;  In  re  Madera  Irr.  Dist. 
Gal.  334,  26  Pac.  Eep.  237;  dismissed.  Bonds,  92  Gal.  296,  28  Pac.  Eep.  272, 
164  U.  S.  179,  41  L.  Ed.  395,  17  Sup.  14  L.  E.  A.  755,  27  Am.  St.  Rep. 
Gt.  Eep.  52;  GuUen  v.  Glendora  W.  106;  Modesto  Irr.  Dist.  v.  Tregea, 
Co.,  113  Cal.  503,  39  Pae.  Eep.  769,  88  Cal.  334,  26  Pac.  Eep.  237;  dis- 
45  Pac.  Rep.  822;  Central  Irr.  Dist.  missed,  164  U.  8.  179,  41  L.  Ed.  395, 
V.   De   Lappe,   79   Cal.   351,   21   Pae.  17  Sup.  Gt.  Eep.  52. 


2548  STATE   lEEIGATION   DISTRICT   LAWS. 

chaser  having  assented  to  the  inclusion  of  the  lands  within  the 
district,  such  lands  are  not  only  not  liable  under  a  judgment  ren- 
dered against  the  district  in  an  action  on  its  bonds,  but  are  also 
exempt  from  any  assessment  under  the  statute  for  the  payment  of 
the  bonds.*'  The  fact  that  some  of  the  property  within  a  district 
will  receive  no  direct  benefit  from  the  irrigation  of  the  same,  or  that 
all  the  property  which  will  be  benefited  is  not  included  within  the 
taking  district,  will  not  render  the  proceedings  for  the  formation  of 
the  district  invalid^  Therefore  an  fiicorporated  town  may  lawfully 
be  included  if  the  statute  so  provides,  within  the  boundaries  of  an 
irrigation  district  and  the  town  lots  assessed  for  its  benefit,  upon  the 
theory  that  although  the  town  lots  are  incapable  of  irrigation  they 
will  be  indirectly  benefited  and  that  they,  may  therefore  be  assessed 
for  a  public  improvement  by  the  district.^ 

However,  in  those  jurisdictions  where  the  law  excepts  land,  which, 
from  some  natural  cause,  can  not  be  irrigated  from  the  proposed 
system,  the  question  is  jurisdictional  and  is  a  question  for  the  court 
to  decide.^  Provisions  are  also  made  in  some  of  the  States  to  ex- 
clude from  the  operation  of  the  district  all  lands  within  the  bound- 
aries of  districts  which  have  ah  ample  independent  water  right-^" 

When  the  boundaries  of  any  proposed  district  shall  have  been  duly 
examined  and  defined,  the  board  shall  forthwith  make  an  order 
allowing  the  prayer  of  the  petition,  and  define  and  establish  the 
boundaries  of  the  said  district.  Also  the  said  commissioners  shall, 
by  a  further  order,  call  an  election  to  determine  whether  or  not  the 
district  shall  be  permanently  organized  and  to  elect  its  board  of 

6  Nevada   Nat.   Bank  v.   Poso   Irr.  88  Cal.  334,  26  Pae.  Eep.  237;   dis-' 

Dist.,    140    Cal.    344,    73    Pae.    Rep.  missed,  164  U.  S.  179,  41  L.  Ed.  395, 

1056.  17  Sup.  Ct.  Rep.  52;  Nampa  etc.  Dist. 

V  In   re   Madera   Irr.   Dist.   Bonds,  v.  Brose,  11  Idaho  474,  83  Pae.  Eep. 

92  Cal.  296,  28  Pae.  Eep.  272,  14  L.  499. 

E.  A.  755,  27  Am.  St.  Rep.  106 ;  FaU-  9  Andrews   v.    Lillian    Irr.    Co.,    66 

brook  Irr.  Dist.  v.  Bradley,  164  U.  S.  Neb.  458,  92  N.  "W.  Eep.  612,  97  N. 

112,  41  L.  Ed.  369,  17  Sup.  Ct.  Rep.  W.   Rep.   336;    Sowerwine  v.   Central 

56;  reversing  Id.,  68  Fed.  Eep.  948;  Irr.  Dist.,  85  Neb.  687,  124  N.  W.  Eep. 

Pioneer    Irr.    Dist.    v.    Bradbury,    8  118. 

Idaho   310,   68   Pae.  Rep.   295;    Tur-  lo  State  v.  Several  Parcels  of  Land, 

lock  Irr.  Dist.  V.  Williams,  76  Cal.  360,  81   Neb.   770,  114  N.  W.  Rep.   282; 

18  Pae.  Eep.  379.  Knowles   v.    New   Sweden   Irr.   Dist., 

sin  re   Madera   Irr.   Dist.   Bonds,  16  Idaho  217,  101  Pae.  Eep.  81. 
supra;  Modesto  Irr.  Dist.  v.  Tregea, 
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directors  and  the  other  officers  provided  by  law.  And  for  the  pur- 
pose of  such  election  the  board  must  divide  the  district  into  divisions 
as  provided  by  the  law,  which  divisions  shall  constitute  the  election 
precincts.  In  the  most  of  these  Acts  it  is  provided  that,  in  the  hear- 
ing of  such  petition,  the  board  of  county  commissioners  shall  dis- 
regard any  informality  therein,  and  in  case  they  deny  or  dismiss 
the  same  for  any  reason  on  account  of  the  provisions  of  the  Act  not 
having  been  complied  with,  which  are  the  only  reasons  upon  which 
they  shall  have  the  right  to  refuse  or  dismiss  the  same,  they  shall 
state  their  reasons  in  detail,  which  shall  be  entered  upon  the  records, 
and  in  case  these  reasons  are  not  well  founded,  a  writ  of  mandamus 
shall,  upon  proper  application  therefor,  issue  out  of  the  district 
court  of  said  county,  compelling  them  to  act  in  compliance  with  the 
law.  In  California,  by  Section  4  of  the  Act  of  1897,  the  right  of 
appeal  from  said  order  was  attempted  to  be  given  to  any  party  in- 
terested who  is  a  party  to  the  record.  This  provision,  however,  was 
held  by  the  Supreme  Court  of  the  State  to  be  "unconstitutional  and 
void."" 

§  1413.    Proceedings  —  The  election  on   organization.  —  The 

county  board,  after  the  orders  have  been  made  as  set  forth  in  the 
preceding  section,  shall  cause  a  notice  i  embodying  said  orders  in 
substance  to  be  published  as  prescribed  by  the  law  giving  public 
notice  of  the  election  for  the  organization  of  the  district,  the  time 
and  places  thereof,  and  the  matters  to  be  submittted  to  vote.  Such 
notice  shall  require  the  voters  to  cast  ballots  which  shall  contain 
the  words:  "Irrigation  District — ^Tes,"  or  "Irrigation  District — 
No, ' '  or  words  equivalent  thereto.^ 

At  the  date  set,  the  election  must  be  held  which  shaU  finally  deter- 
mine whether  or  not  the  district  is  to  be  permanently  organized. 
The  first  officers  of  the  district,  if  the  result  is  favorable  to  its  or- 
ganization, are  also  elected  at  this  election.  And  thereafter  they 
shall  be  elected  at  the  time  and  in  the  manner  provided  by  the  law. 

11  Chiim  V.  Superior  Court,  156  Cal.  i  See  See.  1412. 

478,  105  Pae.  Eep.  580.  2  For  the  notice  of  election,  see  Cen- 

See,  also,  Inglin  v.  Hoppin,  156  Cal.  tral  Irr.  Co.  v.  De  Lappe,  79  Cal.  351, 

483,  105  Pae.  Kep.  582.  21  Pao.  Rep.  825. 
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Such  elections  shall  be  conducted  as  nearly  as  practicable  in  accord- 
ance with  the  general  election  laws  of  the  State.^ 

The  qualifications  of  the  voters  upon  the  question  of  the  organiza- 
tion of  the  district  differs  in  the  different  States,  depending  upon 
the  laws,  and  as  they  are  restricted  and  limited  by  the  constitutions 
of  the  respective  States.  Also  the  majority  of  the  votes  necessary 
for  the  organization  of  the  district  varies  in  the'  different  States. 
Upon  the  question  of  the  eligibilitjir  of  persons  to  vote  upon  the 
organization  of  a  district,  in  California  all  persons  are  entitled  to 
vote  who  possess  all  of  the  qualifications  required  of  electors  under 
the  general  election  laws  of  the  State.*  But  in  those  States  whose 
constitutions  permit  a  property  qualification  in  order  to  vote  upon 
this  and  similar  subjects,  the  legislature  may  fix  such  a  qualification. 
Therefore,  in  Utah  it  is  provided  that  at  all  elections  held  under 
the  provisions  of  the  law  all  persons  shall  be  entitled  to  vote  who 
are  owners  of  agricultural  lands  within  said  district  and  that,  too, 
whether  or  not  they  are  residents  within  the  proposed  district  or 
not.  Provided,  that  at  all  elections  each  elector  shall  be  entitled  to 
cast  one  vote  for  each  acre  of  land  or  fraction  thereof  owned  by 
such  elector,  and  shall  sign  the  ballot  and  indicate  opposite  his  or 
her  name  the  number  of  acres  owned  by  the  elector  casting  the 
ballot.^  In  Colorado,  at  said  election,  and  all  elections  held  under 
the  provisions  of  the  law,  all  persons  who  are  qualified  electors 
within  the  proposed  district  and  are  resident  "freeholders  and  shall 
have  paid  a  property  tax  in  said  proposed  district  during  the  year 
preceding  such  election  shall  be  entitled  to  vote  and  none  others.  ^ 

3  Central  Irr.  Co.  v.  De  Lappe,  79  their  votes  make  the  necessary  major- 
Cal.  351,  21  Pao.  Kep.  825;  People  v.  ity  in  favor  of  creating  an  irrigation 
Perris  Irr.  Dist.,  142  Cal.  601,  76  district,  or  even  that  the  owners  of 
Pae.  Eep.  381.  land  may  be  non-residents,  and  have 

It  is  held  in  Idaho  that  in  the  eleo-  no  voice  in  the  matter,  does  not  make 

tions  the  district  is  governed  by  the  the    statute    invalid.      In   re    Madera 

general    election   laws    of   the    State,  Irr.  Dist.  Bonds,  92  Cal.  296,  28  Pae. 

which  provide  for  a  secret  ballot.    Pio-  Eep.  272,   14  L.  E.  A.  755,  27  Am. 

neer  Irr.   Dist.  v.  "Walker,  20   Idaho  St.  Eep.  106. 

605,  119  Pae.  Eep.  302.  5  Laws  Utah,  1909,  p.  146,  See.  4. 

4  Gen.  Laws  Cal.,  Hen.,  1908,  p.  eLaws  Colo.,  1905,  p.  249,  Sec.  4; 
561,  See.  8.  Colo.  Stat.  Ann.,  Morr.  Ed.,  1911,  See. 

The  fact  that  those  who  have  no     3443. 
interest  in  the  lands  affected  may  by 
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The  laws  of  some  of  the  other  States  also  require  similar  property 
qualifications. 

The  laws  also  provide  that  upon  a  date  fixed  the  county  board 
must  canvass  the  votes  cast  at  such  election  for  organization.  And 
upon  the  subject  of  the  requisite  majority  necessary  for  that  pur- 
pose the  statutes  of  the  various  States  differ.  In  Colorado,  Ne- 
braska, and  Utah  a  majority  is  sufficient ;  but  in  California,  Idaho, 
Nevada,  and  Washington,  there  must  be  at  least  two-thirds  of  all 
the  votes  cast  in  favor  of  organization,  and  in  Kansas  three-fifths, 
in  order  to  declare  the  district  duly  organized.  And  the  persons 
receiving  the  highest  number  of  votes  are  duly  elected  as  its  officers. 
The  said  board  is  then  required  ,to  make  an  order  entered  upon  their 
minutes,  declaring  such  territory  duly  organized  as  an  irrigation 
district,  under  the  name  and  style  theretofore  designated  and  shall 
declare  the  persons  receiving  respectively  the  highest  number  of 
votes  for  such  several  offices  duly  elected  to  such  offices.  The  said 
board  shall  then  cause  a  copy  of  such  order,  and  in  some  cases  a 
plat  of  said  district,  duly  certified,  to  be  immediately  filed  for  record 
in  the  office  named  of  each  county  in  which  any  portion  of  the  lands 
are  situated,  and  no  county  board  of  any  county,  including  any 
portion  of  such  district,  shall  after  the  date  of  the  organization  of 
such  district,  allow  another  district  to  be  formed  including  any  of 
the  land  of  such  district.  And  from  and  after  the  date  of  such 
filing,  the  organization  of  such  district  shall  be  complete,  and  the 
officers  thereof  shall  immediately  enter  upon  the  duties  of  their 
respective  offices,  upon  qualifying  according  to  law,  and  shall  hold 
their  offices,  respectively,  until  their  successors  are  elected  and 
qualified. 

The  most  of  the  laws  provide  that  the  validity  of  the  election  may 
be  contested ;  but  whether  it  is  so  provided  in  the  statute  or  not  they 
may  be,  but  in  all  such  contests  the  provisions  of  the  law  are  to  be 
liberally  construed. ''^ 

The  irrigation  district  now  being  formally  organized,  it  is  deemed 
in  law  a  public  corporation  j^  its  organization  can  not  be  collaterally 

7  Central  Irr.  Dist.  v.  De  Lappe,  79  Irr.  Dist.,  117  Cal.  382,  49  Pae.  Eep. 

Cal.   351,   21   Pac.   Eep.    825;    In  re  354;   Hertle  v.  Ball,  9  Idaho  193,  72 

Madera  Irr.  Dist.  Bonds,  92  Cal.  296,  Pac.  Eep.  953. 

28  Pac.  Eep.  272,  14  L.  E.  A.  755,  8  Eor  corporate  nature  of  irrigation 

27  Am,  St.  Eep.  106;  In  re  Central  districts,  see  Sec.  1404. 
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attacked  ;9  and  the  district  itself  can  not  plead  the  illegality  of  its 
own  organization  in  suits  against  it.^"  In  most  of  the  laws  it  is 
provided  that  judicial  notice  shall  be  taken  in  all  actions,  suits,  and 
judicial  proceedings  in  any  court  of  the  State  where  organized,  of 
the  organization  and  existence  of  any  irrigation  district  of  the 
State ;  and  its  due  and  lawful  formation  and  organization  shall  not 
thereafter  be  questioned  in  any  action,  suit,  or  proceeding  whether 
brought  under  the  provisions  of  the»Act  or  otherwise.  ^^ 

§  1414.    Proceedings — Duties  and  powers  of  boards  of  directors. 

— The  laws  provide  that  the  directors,  having  been  elected  and  hav- 
ing qualified,  shall  organize  as  a  board  and  elect  their  president  and 
other  officers.  Some  of  the  statutes  also  provide  that  the  directors 
shall  divide  themselves  into  classes  by  lot;  the  terms  of  office  of 
each  class  to  expire  at  different  times.  By  this  means  some  of  the 
old  members  are  always  on  the  board.  Regular  meetings  of  the 
board  are  also  provided  for.  The  board  is  also  given  the  power,  and 
it  is  made  their  duty,  to  adopt  a  seal,  manage,  and  conduct  the 
affairs  and  business  of  the  district,  make  and  execute  all  necessary 
contracts,  employ  such  agents,  attorneys,  officers,  and  employees  as 
may  be  required,  and  prescribe  their  duties,  esfablish  equitable  rules 
and  regulations  for  the  distribution  and  use  of  the  water  among  the 
owners  of  the  land  within  the  district,  and  generally  to  perform  all 
such  acts  as  shall  be  necessary  to  fully  carry  out  the  purposes  of 
the  law.^  The  diverting,  storing,  carrying,  or  other  works  of  the 
district  must  also  be  constructed  under  the  supervision  of  the  board. 

§  1415.  District  may  sue  and  be  sued. — The  laws  also  provide 
that  the  board  of  directors  of  a  district  is  authorized  and  empow- 
ered to  institute  and  maintain  any  and  all  actions  and  proceedings, 
suits  at  law  or  in  equity  necessary  and  proper  to  fuUy  carry  out  the 
provisions  of  the  law;  or  to  enforce,  maintain,  protect,  or  preserve 

9  See  Sec.  1408.  the  whole  district;  that  they  can  not 

10  See  See.  1409.  assume  the  management  of  a  part  of 

11  See  Laws  Utah,  1909,  p.  153,  the  district  and  neglect  another  pari;; 
Sec.  15.  and  that,  where  this  is  attempted,  man- 

1  Under  the  old  district  law  of  Utah  damns  wiU  lie  to  compel  the  board  to 

(see  Hist.  Law  in  Utah,  Sec.  1401),  perform  its  duty  under  the  law.    Har- 

it  was  held  that  it  was  the  duty  of  ris  v.  Tarbet,  19  Utah  325,  57  Pac. 

the  board  to  assume  jurisdiction  over  Eep.  33. 
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any  and  all  rights,  privileges,  and  immunities  created  by  the  law 
or  acquired  in  pursuance  thereof.  And  in  all  courts,  actions,  suits, 
or  proceedings  the  said  board  may  sue,  appear,  and  defend  in  person 
or  by  attorneys  and  in  the  name  of  such  irrigation  district.^ 

An  action  will  lie  for  damages  against  an  irrigation  district.^ 
Irrigation  districts  in  a  proper  cause  may  be  enjoined  from  doing 
or  performing  certain  aets.^  An  action  for  mandamus  will  also  lie 
against  an  irrigation  district,  compelling  it  to  deliver  water  to  the 
consumers  thereunder;*  to  enforce  the  district  to  pay  its  bonds ;5 
and  also  to  compel  a  district  to  keep  its  works  in  repair. ^  In  fact, 
any  action  which  will  lie  against  any  municipal  or  public  corpora- 
tion will  lie  against  an  irrigation  district. 

§  1416.  Proceedings — Power  of  board — The  acquisition  of  prop- 
erty.— The  board  is  also  given  the  power  to  enter  upon  the  lands  to 
make  surveys.  They  may  locate  the  necessary  diverting  works  and 
canals  upon  any  lands  deemed  by  them  best  for  the  purpose  for  con- 
ducting the  water  to  the  places  of  use.  They  are  also  given  the 
power  to  acquire  lands  in  order  to  carry  out  the  purposes  of  the 
law  by  purchase  or  condemnation;  and  in  some  instances  water 
rights  may  also  be  acquired  by  condemnation,  i  The  title  to  all  the 
property  acquired  under  the  provisions  of  the  law  immediately  vests 
in  such  irrigation  district,  in  its  corporate  name,  and  is  held  by 

1  Boelimer  v.  Big  Eock  Creek  Irr.  See,  also,  for  mandamus,  Chap.  82. 
Dist.,  117  Cal.  19,  48  Pao.  Eep.  908 ;  6  McPherson  v.  Alta  Irr.  Dist.,  14 
Hewitt  V.  San  Jacinto  etc.  Irr.  Dist.,  Cal.  App.  303,  112  Pac.  Eep.  193. 
124  Cal.  186,  56  Pac.  Eep.  893,  where  i  For  right  to  acquire  lands  by  con- 
it  was  held  that  a  district  was  liable  demnation,  see  Eialto  Irr.  Dist.  v. 
for  failure  to  furnish  water  under  a  Btandon,  103  Cal.  384,  37  Pae.  Eep. 
contract.  484;    Knowles    v.    New    Sweden    Irr. 

2MePherson  v.  Alta  Irr.  Dist.,  14  Dist.,   16   Idaho   217,   101   Pac.   Eep. 

Cal.  App.  353,  112  Pae.  Eep.  193.  81;   Andrews  v.  Lillian   Irr.   Co.,   66 

See,  also,  action  for  damages.  Chap.  Neb.    458,    97    N.    W.    Eep.    336,    92 

83.  N.  W.  Eep.  612. 

3  Teeter  v.  Nampa  &  Meridan  Irr.  See,  also,  Stimson  v.  Alessandro  Irr. 

Dist.,  19  Idaho  355,  114  Pae.  Rep.  8.  Dist.,  135  Cal.  389,  67  Pac.  Eep.  496, 

4Gerber  v.  Nampa. &  Meridan  Irr.  1034;   Baxter  v.  Dickinson,   136  Cal. 

Dist.,  16  Idaho  1,  116  Pao.  Eep.  104.  185,   68   Pac.   Eep.   601;    Merchants' 

5  Hewel  V.  Hogin,  3  Cal.  App.  248,  Bank  v.  Esoondido  Irr.  Dist.,  144  Cal. 

84  Pae.  Rep.  1002.  329,  77  Pae.  Rep.  937. 

See,  also,  See.  1419. 
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such  district  in  trust  for  "the  uses  and  purposes  set  forth  in  the 
Act."  2  Neither  the  irrigation  district  nor  its  board  of  directors 
has  any  power  to  transfer,  sell,  or  otherwise  dispose  of  the  property 
of  the  district,  within  and  under  its  jurisdiction.^ 

In  the  payment  for  the  property  acquired  by  the  board,  the  ma- 
jority of  the  statutes  provide  that  it  may  be  paid  for^in  cash  or 
by  the  bonds  of  such  district  at  their  par  value  without  the  previous 
offer  of  such  bonds  for  sale.*  But  1^e  board  has  no  powers  in  this 
respect  except  those  which  are  expressly  conferred  by  the  statute 
or  are  implied  as  necessary  to  carry  out  the  main  purposes  of  the 
Act.  Therefore  bonds  issued  in  payment  for  certain  certificates  of 
another  company,  entitling  the  holder  to  a  certain  amount  of  water, 
are  held  void.^  But  for  the  direct  purchase  of  water  rights,  as  we 
view  the  law,  they  may  be  paid  for  either  in  cash  or  in  bonds. 
Again,  where  the  irrigation  district  has  purchased  the  property  of 
an  irrigation  compiany  including  its  water  right,  it  may,  as  a  part 
consideration  therefor,  agree  to  deliver  water  to  previous  purchasers 
from  the  company,  and  an  action  will  lie  against  the  district  for  its 
failure  to  so  deliver  the  water,  even  though  the  lands  lie  outside  the 
district.® 

As  to  whether  or  not  a  district,  in  the  contract  for  purchase  of 
water  rights  from  the  owners  of  the  same  where  such  water  was  used 
upon  lands  within  the  district,  can  agree  that  such  lands  shall  be 
exempt  from  assessment  as  a  part  consideration  of  the  purchase 
price  and  that  the  lands  shall  be  furnished  water  by  the  district,  we 
are  of  the  opinion  that  such  a  contract  would  be  ultra  vires  upon  the 
part  of  the  board  of  directors  attempting  to  make  such  a  contract. 
The  statutes  expressly  provide  how  water  rights  may  be  acquired 
by  a  district  and  that  they  may  be  acquired  by  condemnation  if  it 
is  necessary;  and,  again,  the  statutes  also  expressly  provide  how 

2  Laws  Utah,  1909,  p.  152,  See.  13 ;  for  the  same  with  the  bonds  of  the  dis- 
Jenison  v.  Eedfield,  149  Cal.  500,  87  trict  issued  under  the  Act  at  their  par 
Pac.  Rep.  62.  value.     Hughson   v.   Crane,    115   Cal. 

3  Thompson  v.  Merarla4d,  29  Utah  404,  47  Pae.  Rep.  120. 

455,  82  Pae.  Rep.  478.  5  Stimson  v.  Alessandro  Irr.  Dist., 

4  Laws  Colo.,  1905,  p.  253,  Sec.  11;  135  Cal.  389,  67  Pac.  Rep.  4116,  1034; 
Laws  Utah,  1909,  p.  150,  Sec.  11.  Hughson  v.  Crane,   115  Cal.  404,  47 

The  original  Wright  Law,   Section      Pac.  Rep.  120. 
12,  provides   that,  in  case  of  a  pur-  6  Hewitt    v.    San   Jacinto    etc.    Irr. 

chase  of  land,  the  directors  may  pay     Dist.,  124  Cal.  186,  56  Pac.  Rep.  893. 
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assessments  may  be  levied  and  collected  upon  the  lands  within  the 
district.  There  are  no  provisions  in  any  of  the  statutes  for  the  ex- 
emption of  any  lands  properly  included  within  a  district  from  the 
assessments  levied  by  the  district,  or  for  any  rebates  for  such  assess- 
ments on  any  account.  The  board  has  no  power  to  make  any  con- 
tracts except  those  which  are  expressly  conferred  by  the  statute,  or 
are  implied  as  necessary  to  carry  out  the  main  purposes  of  the  Act. 
And  such  a  contract  as  this  would  at  least  be  unnecessary.  How- 
ever, there  seem  to  be  no  cases  adjudicating  this  express  point. 

In  a  late  case  in  Idaho,  however,  it  was  held  that  where  a  grant 
conveyed  to  an  irrigation  district  a  free  and  unincumbered  right 
and  title  in  and  to  the  waters  of  a  canal,  it  carried  with  it  an 
unqualified  right  to  the  extent  of  the  water  conveyed  in  the  appro- 
priation itself  and  the  right  to  have  the  water  flow  through  the 
canal,  and  the  grantor  perpetually  abandoned  the  right  to  ever 
thereafter  charge,  collect,  or  realize  any  profit  or  rental  for  the  use 
of  the  water  conveyed.'^ 

The  board  of  directors  is  also  given  the  power  to  construct  all 
works  necessary  for  the  district.  Under  the  terms  of  the  Acts  the 
payment  of  all  contracts  should  be  in  cash  and  not  in  bonds.  How- 
ever, it  is  held  that  where  an  irrigation  district  in  order  to  pay  for 
the  work  of  constructing  a  ditch  issued  bonds  and  a  person  con- 
tracted to  purchase  the  issue  at  a  certain  sum,  but  being  unable  to 
carry  out  his  agreement  they  were  given  to  the  contractor  for  the 
work,  a  contention  that  the  bonds  were  issued  without  consideration 
was  of  no  moment ;  and  it  was  therefore  held  that  no  provision  of 
the  statute  was  violated  and  neither  could  the  district  complain.^ 

§  1417.  Proceedings — The  issuance  of  bonds. — The  Acts  all  pro- 
vide in  effect  that  for  the  purpose  of  constructing  or  purchasing  or 
acquiring  necessary  reservoir  sites,  reservoirs,  water  rights,  canals, 
ditches,  and  other  works  and  otherwise  carrying  out  the  provisions 
of  the  Acts;  and  also  whenever  the  construction  fund  has  been  ex- 
hausted by  expenditures  authorized  under  the  provisions  of  the  Acts 
and  when  it  is  necessary  to  raise  additional  money  for  said  purposes, 
that  the  board  of  directors  may  estimate  and  determine  the  amount 

7  Nampa   &   Meridan   Irr.   Dist.   v.  8  Kinkade   v.   Witherop,   29   Wash. 

■Gess,    17    Idaho   552,    106   Pao.   Eep.      10,  69  Pao.  Eep.  399. 
993. 
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of  money  necessary  to  be  raised  for  such  purposes,  and  call  a  special 
election,  at  whicli  election  there  shall  be  submitted  to  the  land 
owners  or  electors,  as  the  case  may  be,  of  the  district  whether  or  not 
the  bonds  of  the  said  district  shall  be  issued  in  the  amount  so 
determined.  But  prior  to  the  calUng  of  such  an  election,  the  direc- 
tors must  make  an  estimate  of  the  probable  amount  of  the  money 
needed ;  and  where  the  money  to  be  realized  is  for  the  construction 
of  works,  an  estimate  must  be  mad€  of  their  probable  cost,  based 
upon  some  definite  plan.^ 

In  Idaho,  before  such  special  election  can  be  called,  all  surveys, 
examinations,  plans,  maps,  proper  field  notes,  and  estimates  are  re- 
quired to  be  made  under  the  direction  of  a  competent  irrigation 
engineer  and  must  be  certified  to  by  him  and  filed  with  the  board, 
and  the  board  must  submit  the  same  to  the  State  Engineer  for  ex- 
amination and  report.  The  State  Engineer  is  then  required  to  ex- 
amine the  same  and  make  a  written  report  on  the  whole  subject  to 
the  board.  Upon  receiving  such  report  the  board  of  directors  is 
then  required  to  determine  the  amount  of  money  necessary  to  be 
raised,  and  then  may  call  the  sp^ecial  election  at  which  the  question 
must  be  submitted  to  the  electors  of  the  district.^ 

1  CuUen   V.   Glendora   W.   Co.,   113  Heitzeg,  159  Cal.  569,  114  Pae.  Kep. 

Cal.  503,  39  Pae.  Eep.  769,  45  Pae.  816;   EusseU  v.  Irish,  20  Idaho  194, 

Eep.    822,    1047;    WiUow    Sprs.    Irr.  118  Pae.  Eep.  501;  Bissett  v.  Pioneer 

Dist.  V.  Wilson,  74  Neb.  269,  104  N.     Irr.  Dist.,  Idaho  ,  120  Pae. 

W.  Eep.  165.  Eep.  461;  O'Neill  v.  Yellowstone  Irr. 

The  action  of  the  board  is  not  in-  Dist.,  44  Mont.  492,  121  Pae.  Eep.  283. 

valid  because  taken  at  an  adjourned  See,  also,  In  re  Bonds  of  South  San 

session  of  a  regular  meeting  of  the     Joaquin  Irr.  Dist., Cal. ,  119 

board.     Pallbrook  Irr.  Dist.  v.  AbUa,  Pae.  Eep.  198. 

106  Cal.  355,  39  Pao.  Eep.  793.  2  See  Idaho  Eev.  Laws,  1909,  Sees. 

Under     the     California    law,    such  2396-2398,  2399,  as  amended  by  Laws, 

bonds  can  only  be  issued  to  acquire  1911,  p.  199. 

property  and  for  the  eonstruotion  of  See,  also,  Knowles  v.  New  Sweden 

an  irrigation  system,  and  bonds  issued  Irr.   Dist.,    16    Idaho    217,    101    Pae. 

in  payment  for  certificates  of  another  Eep.  81. 

irrigation  company  entitling  the  hold-  In  Idaho  it  is  held  that  under  the 

ers  to  a  certain  amount  of  water  are  provisions   of  Article   1,   Section   20, 

void.    Stimson  v.  Alessandro  Irr.  Dist.,  of  the  constitution,  the  legislature  has 

135  Cal.  389,  67  Pae.  Eep.  496,  1034;  the  power  and  authority  to  prescribe 

See,  also,  Hall  v.  Hood  Eiver  Irr.  a  proper  qualification  for  any  person 

Dist.,  57  Ore.  69,  110  Pae.  Eep.  405;  to  vote  at  an  election  creating  an  in- 

Stowell  V.  Eialto  Irr.  Dist.,  155  Cal.  debtedness;   but  the  Court  held  that 

215,    100    Pae.    Eep.    248 ;    Haese    v.  by  the  adoption  of  Section  2396  of  the 
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The  notices  of  such  election  must  be  given  as  prescribed  by  the 
respective  statutes.  Such  notice  shall  specify  the  time  of  holding 
the  election,  the  amount  of  the  bonds  proposed  to  be  issued;  and 
such  election  must  be  held  and  the  result  thereof  determined  and 
declared  as  provided  by  the  respective  Acts;  and  in  many  of  the 
statutes  it  is  provided  that  it  shall  be  held  as  nearly  as  practicable 
in  conformity  with  the  provisigns  of  the  Acts  governing  the  election 
of  officers;  provided,  that  no  informalities  in  conducting  such  elec- 
tion shall  invalidate  the  same,  if  the  election  shall  have  been  other- 
wise fairly  conducted.^  At  such  election  the  ballots  shall  contain 
the  words  "Bonds — ^Yes,"  or  "Bonds — ^No,"  or  words  equivalent 
thereto.  After  the  election  the  board  of  directors  must  canvass  the 
votes;  and  upon  the  question  of  the  necessary  majority  in  order  to 
carry  such  an  election,  the  statutes  also  differ.  In  California  and 
Colorado  it  is  a  majority  of  the  votes  east;  but  in  other  States  it 
varies,  and  in  Utah  it  is  two-thirds.  If  the  necessary  majority  of 
the  votes  cast  are  in  favor  of  the  issuance  of  the  bonds,  the  board 
of  directors  shall  cause  the  bonds  in  the  said  amount  to  be  issued 
from  time  to  time  as  needed.* 

The  statutes  of  the  States  also  prescribe  the  series  in  which  the 
bonds  shall  be  issued,  their  form,  denomination,   and  when  the 

Revised  Codes,  suoh  a  qualification  was  fairly  condueted,  the  failure  to  keep 

not  provided  for  in  voting  at  an  eleo-  the  polls  open  for  the  entire  time  re- 

tion  held  for  the  purpose  of  issuance  quired  by  the  statute  was  a  harmless 

of  bonds  of  an  irrigation  district,  and  irregularity. 

no  such  qualification  has  been  required  See,  also,  upon  the  subject  of  these 

by  the  legislature.    Bissett  v.  Pioneer  elections,  Baxter  v.  Dickinson,  136  Cal. 

Irr.  Dist.,  Idaho  ',  120  Pae.  185,   68   Pae.   Rep.   601;    Kinkade   v. 

Eep.  461.  Witherop,  29  Wash.  10,  69  Pae.  Eep. 

3  Where  the  California  law  required  399;  Hughsou  v.  Crane,  115  Cal.  404, 

that  in  elections  called  to  vote  upon  47  Pae.  Eep.  120. 

the  issue  of  bonds  the  polls  shall  be  See,    also,    Pallbrook'  Irr.    Dist.    v. 

opened  at  sunrise  and  close  at  sunset,  Bradley,    164   U.    S.    112,   41   L.   Ed. 

an  election  for  such  purpose,  held  the  369,   17   Sup.  Ct.  Eep.   56;   reversing 

28th  day  of  November,  at  which  the  Id.,  68  Ped.  Eep.  948. 

polls  were  kept  open  until  5  o  'clock,  4  Sechrist  v.  Eialto   Irr.  Dist.,   129 

was   void.      FaUbrook    Irr.    Dist.   v.  Cal.  640,  62  Pae.  Eep.  261,  where  it 

Abila,  106  Cal.  355,  39  Pae.  Eep.  793.  is  held  that  the  Wright  Irrigation  Act 

But    see    Baltes    v.    Farmers'    Irr.  contemplates  that  bonds  voted  by  an 

Dist.,  60  Neb.  310,  83  N.  W.  Eep.  83,  irrigation  district  shall  be  issued  by 

where  it  was  held  that,  where  it  affirm-  the  board  from  time  to  time  as  needed, 
atively  appears  that  an  election  was 
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principal  and  interest  are  payable.  Therefore,  -the  power  of  these 
public  corporations  to  issue  bonds  is  to  be  exercised  in  the  manner 
prescribed  by  the  statute.^  It  is  also  provided  that  when  the  money 
realized  from  the  sale  of  one  issue  of  bonds  has  become  exhausted 
by  the  expenditures  authorized  therefor,  and  it  becomes  necessary 
to  raise  additional  money  for  such  purposes,  that  additional  bonds 
may  be  issued  by  submitting  the  question  at  another  special  elec- 
tion in  the  manner  as  prescribed  above ;  provided,  also,  the  lien  for 
taxes,  for  the  payment  of  the  interest  and  principal  of  any  bond 
issue,  shall  be  a  prior  lien  to  that  of  any  subsequent  bond  issue.  ^ 
Where  an  election  for  bonds  has  been  carried,  their  issuance  may 
be  compelled  by  mandamus  proceedings.'^ 

§  1418.  Proceedings — The  sale  of  bonds. — The  statutes  provide 
that  the  county  board  may  sell  the  bonds  issued,  as  set  forth  in  the 
previous  section,  ^  from  time  to  time  in  such  quantities  as  may  be 
necessary  and  most  advantageous  to  raise  the  money  for  the  con- 
struction or  the  purchase  of  the  canals  or  other  works,  or  other  prop- 
erty, for  which  they  were  issued.  Before  making  any  sale,  the 
board  is  required  at  a  meeting,  by  resolution,  to  declare  its  intention 
to  sell  a  specified  amount  of  the  bonds  so  authorized,  and  the  day 
and  hour  and  place  of  such  sale,  and  shall  cause  such  resolution  to 
be  entered  in  the  minutes.  Notice  of  the  sale  must  then  be  pub- 
lished  in  accordance  with  the  provisions  of  the  statute.  The  notice 
must  state  that  sealed  proposals  will  be  received  by  the  board  at 
their  office  for  the  purchase  of  the  bonds  till  the  day  and  hour  named 
in  the  resolution.  At  the  time  appointed  the  board  must  open  the 
proposals  and  award  the  purchase  of  the  bonds  to  the  highest  re- 
Isponsible  bidder,  and  may  reject  all  bids.  In  some  States  the  board 
can  not  sell  the  bonds  for  less  than  the  par  value  thereof ;  2  in  other 
States,  however,  the  board  may  accept  a  percentage  less  than  the 

sStowell  V.  Eialto   Irr.   Dist.,   155  Dist.  v.  Campbell,  10  Idaho  159,  77 

Cal.  215,  ioo  Pao.  Eep.  248 ;  Anthony  Pao.  Eep.  328. 

V.  County  of  Jasper,  101  TJ.  S.  693,         1  Turlock  Irr.  Dist.  v.  Williams,  76 

25  L.  Ed.  1005;  Wright  v.  East  Eiver-  Cal.  360,   18  Pac.  Eep.  379;   Central 

side  Irr.  Dist.,  138  Fed.  Eep.  313,  70  Irr.  Dist.  v.  De  Lappe,  79  Cal.  351, 

C.  C.  A.  603.  21  Pac.  Eep.  825. 

6  See  Baxter  v.  Dickinson,  136  Cal.  1  See  Sec.  1417. 

185,  68  Pao.  Bep.  601;   Pioneer  Irr.  2  Gen.  Stat.  Cal.,  Henning,  1908,  p. 

569,  See.  32. 
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par  value  as  fixed  by  the  statute.'    The  bonds  can  be  disposed  of 
only  in  the  manner  provided  by  the  statute.* 

Bona  fide  purchasers  of  bonds  issued  by  these  irrigation  districts, 
must  take  notice  of  the  law  under  which  they  are  issued  and  sold, 
and  they  can  not  recover  thereon  if  the  bonds  show  on  their  face 
that  they  were  not  issued  in  conformity  with  the  statute,^  or  if  they 
were  purchased  with  the  knowledge  of  the  purchaser  that  they  were 
sold  not  in  accordance  with  the  provisions  of  the  statute.  ^  The  fact 
that  a  holder  of  bonds  purchased  them  from  the  president  of  the 
district  does  not  impeach  the  iona  fides  of  his  ownership  where  there 
is  no  law  prohibiting  the  president  of  a  district  from  purchasing  or 
owning  them.'^ 

§  1419.  Proceedings — The  payment  of  bonds. — The  statutes 
provide  that  the  bonds  issued  and  sold  as  set  forth  in  the  preceding 
sections,!  and  t^ie  interest  thereon,  shall  be  paid  by  the  revenue 
derived  from  the  annual  assessment  upon  the  real  property  of  the 


3  In  Utah  and  Colorado  tie  board 
may  accept  95  per  cent  of  their  face 
value. 

4  Hughson  V.  Crane,  115  Cal.  404, 
47  Pac.  Eep.  120;  In  re  Central  Irr. 
Dist.,  117  Cal.  382,  49  Pae.  Eep.  354, 
where  it  is  held  that,  where  the  bonds 
of  a  district  have  been  sold  before 
the  institution  of  confirmation  pro- 
ceedings, and  the  judgment  rendered 
therein,  that  the  district  was  duly  or- 
ganized, is  reversed  on  appeal,  the 
question  touching  the  regularity  of  the 
sale  will  be  left  to  be  determined  in 
an  action  by  the  bond  holders  against 
the  district. 

See,  also,  Stimson  v.  Alessandro  Irr. 
Dist.,  135  Cal.  189,  67  Pac.  Eep.  496; 
Leeman  v.  Perris  Irr.  Dist.,  140  Cal. 
540,  74  Pae.  Eep.  24;  In  re  Madera 
Irr.  Dist.  Bonds,  92  Cal.  296,  28  Pae. 
Eep.  272,  14  L.  E.  A.  755,  27  Am. 
St.  Eep.  106;  Herring  v.  Modesto  Irr. 
Dist.,  95  Fed.  Eep.  705 ;  Fallbrook  Irr. 
Dist.  V.  Bradley,  164  XT.  S.  112,  41  L. 
Ed.  369,  17  Sup.  Ct.  Eep.  56;  revers- 


ing Id.,  68  Fed.  Eep.  948;  Tregea 
V.  Modesto  Irr.  Dist.,  164  Cal.  179, 
41  L.  Ed.  395,  17  Sup.  Ct.  Eep.  52; 
dismissing  Id.,  88  Cal.  334,  26  Pae. 
Eep.  237;  StoweU  v.  Eialto  Irr.  Dist., 
155  Cal.  215,  100  Pac.  Eep.  248;  Miller 
v.  Perris  Irr.  Dist.,  99  Fed.  Eep.  143; 
"Wright  V,  East  Eiverside  Irr.  Dist., 
138  Fed.  Eep.  313,  70  C.  C.  A.  603; 
Settlers'  Irr.  Dist.  v.  Settlers'  Canal 
Co.,  14  Idaho  504,  94  Pac.  Eep.  829. 

See,  also,  Eodgers  v.  Thomas,  193 
Fed.  Eep.  952. 

6  Wright  V.  East  Eiverside  Irr. 
Dist.,  138  Fed.  Eep.  313,  70  C.  C. 
A.  603. 

See,  also,  Anthony  v.  County  of  Jas- 
per, 101  U.  S.  693,  25  L.  Ed.  1005. 

6  Stimson  v.  Alessandro  Irr.  Dist., 
135  Cal.  389,  67  Pac.  Eep.  496;  Hugh- 
son  V.  Crane,  115  Cal.  404,  47  Pac. 
Eep.  120. 

7  Perris  Irr.  Dist.  v.  Thompson,  116 
Fed.  Eep.  836,  54  C.  C.  A.  336. 

1  See  Sees.  1417,  1418. 
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district,  and  the  real  property  of  the  district  shall  be  and  remain 
liable  to  be  assessed  for  such  payments  as  provided  by  the  Acts.^ 

Every  treasurer  of  a  district  is  required  to  keep  a  bond  fund 
account.  Out  of  this  fund  he  is  required  to  pay,  when  due,  the 
interest  and  principal  of  the  bonds  of  the  district,  and  at  the  time 
and  place  specified  in  said  bonds.  In  California  it  is  also  provided 
for  the  redemption  of  the  bonds  before  they  are  due.^ 

An  action  in  mandamus  wiU  lie  j^  the  bondholders  of  an  irriga- 
tion district  to  enforce  the  payment  of  bonds.*  The  fact  that  a 
plaintiff  owns  less  than  the  entire  issue  of  a  series  of  the  bonds  of 
a  district  can  not  affect  his  right  to  maintain  an  action  for  their 
enforcement.^ 

§  1420.  Proceedings — Confirmation  of  bonds  and  organization 
of  district. — The  original  Irrigation  District  Act  of  California  of 
1887  1  was  added  to  by  the  supplemental  statute  of  1889,  known  as 
the  "Confirmation  Act."  ^ 

In  the  statutes  of  the  other  States  the  confirmatory  provisions 
contained  in  this  Act  will  be  found  embodied  in  the  original  Acts 
themselves  as  parts  thereof.  The  statutes  upon  this  subject  provide 
that  after  the  organization  of  an  irrigation  district  special  proceed- 
ings may  be  brought  in  the  court  having  jurisdiction  for  the  con- 
firmation of  the  organization  of  the  district  and  of  the  issue  and  sale 

2  See  San  Diego  v.  Linda  Vista  Irr.  S  Gen.  Stat.  Cal.,  Henning,  1908,  p. 

Dist.,    108    Cal.    189,    41    Pao.    Eep.  575,  See.  52. 

291,  35  L.  R.  A.  33;  Cullen  v.  Glen-  For    the    special    proceedings    foi 

dora  W.   Co.,   113  Cal.   503,  39  Pae.  f™ding  bonds  in  California,  see  Gen. 

Eep.  769,  45  Pae.  Eep.  822,  1047.  ^*^«   ^^^■'   Henning,   1908,   pp.   593- 

Section  17  of  the  original  Wright 

Act,  as  amended  by  the  Act  of  March  „.  _       „    '  ,„^  '„,        '            „    ' 

in    iQOQ   04.  *         ^  A     J.,    n  1    iono  84  Pac.  Eep.  1002 ;  Thompson  V.  Per- 

.11,  1893,  Stats,  and  Amdts.  Cal.,  1893,  ^    ^^    ^^^^    ^^^   Fed.    Eep.    769; 

p.  175,  attempted  to  provide  for  ad-  ^^„^  ^    g^^  ^^^^^^  ^^^    j-^   ^j^^  _ 

ditional  security  for  the  bonds  sold,  jg^  ^^^    jjgp    ^gg.  ^oard  of  Super- 

by  providing   that   the  board   of   di-  yjaors  of  Eiverside  County  v.  Thomp- 

rectors     should     have    the    power    to  son,  122  Fed.  Eep.  860,  59  C.  C.  A.  70. 

pledge,   by  mortgage,  trust   deed,   or  6  Perris  Irr.  Dist.  v.  Thompson,  116 

otherwise,  all  property  of  the  district.  Fed.  Eep.  836,  54  C.  C.  A.  336. 

This  was  held  by  the  Court  to  be  un-  l  For  the  history  of  law  in  Califor- 

constitutional.      Merchants'    Bank    v.  nia,  see  Sec.  1390. 

Escondido  Irr.  Dist.,  144  Cal.  329,  77  2  See  Cal.  Stats,  and  Amdts.,  1889, 

Pac.  Eep.  937.  p.  212. 
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of  bonds.3  And  upon  such  proceedings  being  had,  the  Court  must 
by  decree  declare  the  validity  or  invalidity  of  the  proceedings  from 
the  organization  of  the  district,  "and  all  other  proceedings  which 
may  affect  the  legality  or  validity  of  said  bonds,  and  the  order  of 
the  sale  and  the  sale  thereof."  The  objects  of  these  provisions  are 
to  provide  a  security  for  investors,  prevent  fraud,  and  to  promote  the 
advantage  of  the  irrigation  districts  by  enabling  them  to  secure  a 
decree  as  to  the  validity  of  issued  bonds,  which  will  be  binding  upon 
all  the  world.  It  has  also  been  found  from  experience  that  bonds 
will  sell  for  a  much  better  price  where  their  validity  has  been  con- 
firmed by  the  Court.'*    The  confirmation  proceeding  is  dominated  in 


3  The  fifth  section  of  the  California 
Act  provided:  "Upon  the  hearing  of 
such  special  proceeding  the  Court  shall 
have  the  power  and  jurisdiction  to  ex- 
amine and  determine  the  legality  and 
validity  of  and  approve  and  confirm 
each  and  all  of  the  proceedings  for  the 
organization  of  said  district  under  the 
provisions  of  the  said  Act  (Wright 
Act),  from  and  including  the  petition 
for  the  organization  of  the  district, 
and  all  other  proceedings  which  may 
affect  the  legality  or  validity  of  said 
bonds,  and  the  order  for  the  sale,  and 
the  sale  thereof. ' '  Stats,  and  Amdts., 
1889,  p.  212. 

The  latest  statute  upon  the  subject, 
that  of  Utah,  approved  March  22, 
1909,  provides  as  follows:  "Sec.  54. 
Upon  the  hearing  of  such  special  pro- 
ceeding the  Court  shall  find  and  deter- 
mine whether  the  notice  of  the  filing 
of  the  petition  has  been  duly  given 
and  published  for  the  time  and  in  the 
manner  and  in  the  Act  prescribed,  and 
shall  have  power  and  jurisdiction  to 
examine  and  determine  the  legality 
and  validity  of,  and  approve  and  con- 
firm, each  and  all  the  proceedings  for 
the  organization  of  said  district  under 
the  provisions  of  said  Act,  from  and 
including  the  petition  for  the  organiza- 
tion of  the  district,  and  all  other  pro- 

161— Kin.  on  Irr. 


eeedings  which  may  affect  the  legality 
or  validity  of  said  bonds,  and  the  or- 
der of  the  sale  and  the  sale  thereof. 
The  Co'irt,  in  inquiring  into  the  regu- 
larity, legality,  or  correctness  of  said 
proceedings,  must  disregard  any  error, 
irregularity,  or  omission  which  does 
not  affect  the  substantial  rights  of  the 
parties  to  said  special  proceedings; 
and  the  Court  may  by  decree  approve 
and  confirm  such  proceedings  in  part, 
and  disapprove  and  declare  illegal  or 
invalid  other  or  subsequent  parts  of 
the  proceedings."  Laws  Utah,  1909, 
p.  167,  Sec.  54. 

4  ' '  The  object  of  the  proceeding  is, 
of  course,  to  compel  every  person  in- 
terested in  the  district,  and  whose 
property  is  bound  for  the  payment  of 
its  debts,  to  come  into  court,  and 
within  the  time  limited  present  and 
submit  to  judicial  investigation  any 
and  all  objections  he  may  have  to  the 
regularity  of  the  organization  of  the 
district,  and  all  other  matters  affecting 
the  validity  of  the  bonds,  so  that  it 
may  be  finally  and  conclusively  deter- 
mined by  a  judgment,  which  neither 
he  nor  his  successors  in  interest  can 
thereafter  question,  whether  such  bonds 
are  legal  and  valid,  or  not."  Tregea 
V.  Modesto  Irr.  Dist.,  88  Cal.  334,  26 
Pac.  Bep.  237;   dismissed,  164  U.  S. 
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the  Acts  as  a  special  proceeding,  and  it  is  clearly  in  the  nature  of 
an  action  in  rem,  the  object  being  to  determine  the  status  of  the 
district,  and  its  power  to  issue  valid  bonds. ^ 

When  such  an  action  is  brought,  the  Court  must  fix  the  time  for 
the  hearing,  and  a  notice  of  the  same  must  be  published  in  accord- 
ance with  the  statute.  Such  notice  shall  state  the  time  and  place 
fixed  for  the  hearing  and  the  prayer  of  the  petitioners,  and  that 
any  person  interested  in  the  or^nization  of  such  district,  or  in 
the  proceedings  for  the  issue  and  sale  of  the  bonds,  may,  on  or 
before  the  day  fixed  for  the  hearing  of  said  petition,  demur  or  an- 
swer the  said  petition.  These  confirmation  proceedings  being  in 
rem,  the  land  owners  are  bound  thereby,  if  there  has  been  a  due 
publication  of  the  notice  thereof  in  accordance  with  the  terms  of  the 
statute,  notwithstanding  there  has  been  no  personal  service  upon 
them.®  Any  person  interested  in  the  district  or  in  the  issue  and 
sale  of  the  bonds  may  demur  or  answer  the  said  petition;  and  the 


179,  41  L.  Ed.  395,  17  Sup.  Ct. 
Eep.  52. 

See,  also,  CraU  v.  Poso  Irr.  Dist., 
87  Cal.  140,  26  Pac.  Eep.  797;  In  re 
Madera  Irr.  Dist.  Bonds,  92  Cal.  296, 
28  Pae.  Eep.  272,  14  L.  E.  A.  575,  27 
Am.  St.  Eep.  106;  Nampa  &  M.  Irr. 
Dist.  V.  Brose,  11  Idaho  474,  83  Pae. 
Eep.  499. 

The  legality  of  the  formation  of  an 
irrigation  district,  and  the  proposed 
issue  of  bonds  of  said  district  are  not 
affected  by  the  fact  that  the  canal 
system  of  said  district  may  water 
lands  outside  of  said  district.  Set- 
tlers' Irr.  Dist.  v.  Settlers'  Canal  Co., 
14  Idaho  504,  94  Pac.  Sep.  829. 

5  CraU  V.  Poso  Irr.  Dist.,  87  Cal. 
140,  26  Pac.  Eep.  797;  Modesto  Irr. 
Dist.  V.  Tregea,  88  Cal.  334,  26  Pac. 
Eep.  237;  dismissed,  164  XJ.  S.  179, 
41  L.  Ed.  395,  17  Sup.  Ct.  Eep.  52; 
In  re  Madera  Irr.  Dist.  Bonds,  92  Cal. 
296,  28  Pac.  Eep.  272,  14  L.  E.  A. 
755,  27  Am.  St.  Eep.  106;  Eialto  Irr. 
Dist.  V.  Brandon,  103  Cal.  384,  37 
Pae.  Eep.  484;   Tallbrook  Irr.  Dist. 


V.  Abila,  106  Cal.  355,  39  Pae.  Eep. 
793;  CuUen  v.  Glendora  W.  Co.,  113 
Cal.  503,  39  Pae.  Eep.  769,  45  Pac. 
Eep.  822,  1047;  Ahern  v.  High  Line 
Irr.  Dist.,  39  Colo.  409,  89  Pac.  Eep. 
963;  G^m  Irr.  Dist.  v.  Johnson,  20 
Idaho  29,  115  Pac.  Eep.  924;  Emmett 
Irr.  Dist.  v.  Schane,  19  Idaho  332,  113 
Pac.  Eep.  444;  Progressive  Irr.  Dist. 
V.  Anderson,  19  Idaho  504,  114  Pae. 
Rep.  16;  In  re  Bonds  of  South  San 
Joaquin    Irr.    Dist.,    Cal.    , 

119  Pae.  Eep.  198;  Sunnyside  Irr. 
Dist.   V.    Stephens,   Idaho  , 

120  Pac.  Eep.  169 ;  Black  Canyon  Irr. 

Dist.  V.  Fallon,  Idaho  ,  122 

Pae.  Eep.  850. 

6  CraU  V.  Poso  Irr.  Dist.,  87  CaL 
140,  26  Pac.  Eep.  797;  Nampa  &  M. 
Irr.  Dist.  v.  Brose,  11  Idaho  474,  83 
Pac.  Eefk.  499;  Kinkade  v.  Witherop, 
29  Wash.  10,  69  Pac.  Eep.  399,  where 
it  is  said,  "No  personal  service  of 
the  notice  is  required";  Fogg  v. 
Perris  Irr.  Dist.,  154  Cal.  209,  97 
Pae.  Eep.  316;  Palmdale  Irr.  Dist.  v. 
Eatke,  19  Cal.  358,  27  Pae.  Eep.  783. 
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person  so  demurring  or  answering  the  petition  shall  be  the  defend- 
ant to  the  special  proceedings,  and  the  board  of  directors  shall  be  the 
plaintiff.  Upon  the  hearing  of  such  special  proceeding,  the  Court 
shall  find  and  determine  whether  the  notice  of  the  filing  of  the  pe- 
tition has  been  duly  given  and  published  for  the  time  and  in  the 
manner  as  prescribed  by  the  Act,  and  shall  have  the  power  and 
jurisdiction  to  examine  and  determine  the  legality  and  validity  of 
and  approve  and  confirm  each  and  all  of  the  proceedings  for  the  or- 
ganization of  said  district  under  the  provisions  of  the  Act  from  and. 
including  the  petition  for  the  organization  of  said  district,  and  all 
other  proceedings  which  may  affect  the  legality  or  validity  of  the 
bonds  and  the  order  of  sale  and  the  sale  thereof.  The  Court,  in 
inquiring  into  the  regularity,  legality,  or  correctness  of  said  pro- 
ceedings, must  disregard  any  error,  irregularity,  or  omission  which 
does  not  affect  the  substantial  rights  of  the  parties  to  said  special 
proceedings.  And  in  the  hearing  the  burden  of  proof  of  the  validity 
of  the  proceedings  to  support  a  proposed  issue  of  bonds  by  an  irri- 
gation district  is  upon  the  district  itself.'^ 

§  1421.    Proceedings  for  confirmation — Effect  of  judgment. — 

As  a  judgment  in  these  proceedings  the  Court  must  render  a  decree, 
and  thereby  may  approve  and  confirm  such  proceedings  in  part  or 
disapprove  and  declare  illegal  or  invalid  other  or  subsequent  parts 
of  the  proceedings.  The  effect  of  such  a  decree  of  confirmation 
entered  in  such  a  proceeding  as  to  the  proper  compliance  with  all 
the  provisions  of  the  Act,  is  not  only  conclusive  upon  all  the  land 
owners  within  the  district,  whether  they  appear  or  do  not  appear 
at  the  confirmation  proceedings,  but  also  upon  the  whole  world. 
Therefore,  the  State  itself  is  bound  by  such  a  decree.  ^    Even  in  a  case 

7  Fallbrook  Irr.  Dist.  v.  Abila,  106  sessing  the  scope,  effect,  dignity,  and 

Cal.    355,    39   Pac,   Rep.    793;    In   re  efficacy    of    the    usual    and    ordinary 

Madera  Irr.  Dist.  Bonds,  92  Cal.  296,  judgment  of  courts  of  general  juris- 

28  Pac.  Rep.  272,  14  L.  R.  A.  755,  27  diction;  if  it  be  not  only  such  a  judg- 

Am.  St.  Rep.  106.  ment,  but  a  judgment  in  rem — then 

1  People  V.  Linda  Vista  Irr.  Dist.,  the  State,  like  an  ordinary  individual, 

128  Cal.  477,  61  Pae.  Rep.  86,  where  is  estopped  from  questioning  it.   Such 

it  is  said:      "If  the  construction  of  a  judgment  is  binding  on  the  whole 

this  confirmatory  Act  heretofore  given  world,  and  the  State  comes  within  that 

by  this  Court  be  the  correct  construe-  territory." 

tion;  if  the  judgment  rendered  under  See,    also,    Modesto    Irr.    Dist.    t. 

that  Act  be  a  judicial  decision,  pos-  Tregea,  88  Cal.  334,  26  Pac.  Rep.  237; 
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where  there  was  fraud  in  the  organization  of  the  district,  a  con- 
firmatory decree  having  once  been  obtained,  is  binding,  and  fur- 
nishes a  barrier  against  subsequent  attacks  upon  the  ground  of  such 
frauds,  and  thereby  to  protect  its  bondholders.^  Therefore,  where 
confirmation  proceedings  are  had  in  the  proper  court,  as  provided 
by  the  respective  Acts,  which  give  the  said  Court  power  to  deter- 
mine the  legality  and  validity  of  each  and  all  the  proceedings  for 
the  organization  of  an  irrigatioi*  district,  the  decree  rendered 
thereon  declaring  such  district  to  have  been  duly  and  legally  organ- 
ized, is  res  judicata  upon  the  subject,  and  is  conclusive  against  any 


dismissed,  164  TJ.  S.  179,  41  L.  Ed. 
395,  17  Sup.  Ct.  Eep.  52;  Eialto  Irr. 
Dist.  V.  Brandon,  103  Cal.  384,  37 
Pac.  Eep.  484;  Crall  v.  Poso  Irr.  Dist., 
87  Cal.  140,  26  Pae.  Eep.  797;  CuUen ' 
V.  Glendora  W.  Co.,  113  Cal.  503,  39 
Pao.  Eep.  769,  45  Pac.  Kep.  882,  1047 ; 
In  re  Madera  Irr.  Bist.  Bonds,  92 
Cal.  296,  28  Pae.  Eep.  272,  14  L.  E. 
A.  755,  27  Am.  St.  Eep.  106;  Fall- 
brook  Irr.  Dist.  v.  Abila,  106  Cal.  355, 
39  Pg,c.  Eep.  793;  People  v.  Selma 
Irr.  Dist.,  98  Cal.  206,  32  Pae.  Eep. 
1047;  People  v.  Perris  Irr.  Dist.,  132 
Cal.  289,  64  Pao.  Eep.  399;  Id.,  142 
Cal.  601,  76  Pae.  Eep.  381;  In  re 
Central  Irr.  Dist.,  117  Cal.  382,  49 
Pae.  Eep.  354;  Miller  v.  Perris  Irr. 
Dist.,  85  Ped.  Eep.  693;  Id.,  92  Fed. 
Eep.  263;  Kinkade  v.  Witherop,  29 
Wash.  10,  69  Pae.  Eep.  399;  Nampa  & 
M.  Irr.  Dist.  v.  Brose,  11  Idaho  474, 
83  Pac.  Eep.  499;  Anderson  v.  Grand 
Valley  Irr.  Dist.,  85  Colo.  525,  85 
Pac.  Eep.  313;  Herring  v.  Modesto 
Irr.  Dist.,  95  Fed.  Eep.  705;  Alfalfa 
Irr.  Dist.  v.  CoUins,  46  Neb.  411,  64 
N.  W.  Eep.  1086;  People  v.  City  of 
Los  Angeles,  133  Cal.  338,  65  Pac. 
Eep.  749;  Title  &  Document  Ees.  Co. 
V.  Kerrigan,  150  Cal.  289,  88  Pao. 
Eep.  356,  8  L.  E.  A.,  N.  S.,  682,  119 
Am.  St.  Eep.  199;  Fogg  v.  Perris  Irr. 
Dist.,  142  Cal.  18,  76  Pao.  Eep.  1126, 


154  Cal.  209,  97  Pae.  Eep.  316;  Ore- 
gon S.  L.  E.  Co.  V.  Pioneer  Irr.  Dist., 
16  Idaho  578,  102  Pao.  Eep.  904; 
Settlers'  Irr.  Dist.  v.  Settlers'  Canal 
Co.,  14  Idaho  504,  94  Pae.  Eep.  829; 
Middle  Kittitas  Irr.  Dist.  v.  Peterson, 
4  Wash.  147,  29  Pae.  Eep.  995;  Pur- 
din  V.  Washington  Assn.,  41  Wash. 
394,  83  "Pae.  Eep.  773. 

2  "The  purpose  of  the  Act  of  1889, 
in  providing  for  an  adjudication  as 
to  the  validity  of  the  district,  was  to 
furnish  a  barrier  against  subsequent 
attacks  upon  the  ground  of  such 
frauds  in  the  organization  of  the  dis- 
trict, and  thereby  to  protect  its  bond 
holders.  It  could  not  have  been  con- 
templated or  intended  that  the  exist- 
ence of  such  fraud  would  always  be 
open  to  inquiry,  notwithstanding  such 
adjudication,  nor  that,  if  subsequently 
shown,  it  would  prove  that  the  Court 
in  the  confirmation  proceedings  had  no 
jurisdiction  to  act  at  aU,  and  that  its 
decree  was  void."  Fogg  v.  Perris 
Irr.  Dist.,  154  Cal.  209,  97  Pao.  Eep. 
316. 

But  see  People  v.  Perris  Irr.  Dist., 
142  Cal.  601,  76  Pae.  Eep.  381;  Fogg 
■  v.  Perris  Irr.  Dist.,  142  Cal.  18,  76 
Pac.  Eep.  1126,  where  it  was  held 
that  a  confirmatory  decree  may  be 
opened  in  a  direct  attack  on  the 
ground  of  fraud. 
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collateral  attack  for  fraud  or  illegality  in  any  of  the  proceedings 
for  such  organization.^ 

As  was  said  in  a  recent  Idaho  ease :  *  "All  parties  are  bound  by 
the  decree  of  confirmation.  In  the  Linda  Vista  case  it  is  held  that 
the  confirmation  statute  was  enacted  for  the  very  object  of  binding 
the  State,  as  weU  as  all  others,  and  an  attempted  quo  warranto  pro- 
ceeding after  the  confirmation  proceedings  is  a  collateral  attack 
upon  the  decree,  and  would  not  be  permitted. "  ^ 

In  the  opinion  of  the  Supreme  Court  of  the  United  States,  in  the 
Tregea  case,®  Mr.  Justice  Brewer  seemed  to  doubt  the  validity  of 
the  confirmation  Acts,  and  said :  "It  may  well  be  doubted  whether 
the  adjudication  reaUy  binds  anybody."  This  expression  may  be 
regarded  as  dictum,  as  the  appeal  was  dismissed  for  lack  of  juris- 
diction, and  was  not  decided  upon  its  merits.  But  even  if  it  was  a 
decision  upon  the  validity  of  these  proceedings,  it  need  not,  nor  has 
it  been  followed  by  the  State  courts;  in  fact,  in  some  decisions  it 
has  been  directly  repudiated,  upon  the  theory  that  a  State  court  of 
last  resort  is  not  bound  by  the  judgment  of  the  United  States 
Supreme  Court  construing  a  State  statute,  but  is  entitled  to  con- 
strue the  same  according  to  its  own  judgment. ''^ 

One  effect  of  a  judgment  confirming  the  proceedings  up  to  and 
including  the  issue  and  sale  of  the  district  bonds  is  to  declare  the 
validity  of  these  bonds  in  the  hands  of  innocent  purchasers.^  There 
was  considerable  loss  to  the  purchasers  of  these  bonds  during  the 
formative  period  of  these  laws;  but  as  the  laws  upon  this  subject 
may  be  considered  settled  in  this  respect  by  the  almost  unanimous 

3  Miller  v.  Ferris  Irr.  Dist.,  85  Fed.  128  Cal.  477,  61  Pac.  Eep.  86 ;   Title 

Eep.  693 ;  Id.,  92  Fed.  Eep.  263.  &  Document  Ees.  Co.  v.  Kerrigan,  150 

*  Progressive    Irr.   Dist.    v.    Ander-  Cal.  289,  88  Pac.  Eep.  356,  8  L.  E.  A., 

son,  19  Idaho  504,  114  Pac.  Eep.  16.  N.   S.,    682,    119   Am.   St.   Eep.    199, 

5  See,  also,  Hease  v.  Heitzeg,  159  where  it  is  said:  "But  even  the  ac- 
Cal.  569,  114  Pac.  Eep.  816;  Eussell  ceptanee  of  the  views  of  Justice 
V.  Irish,  20  Idaho  194,  118  Pac.  Eep.  Brewer  would  not  require  us  to  hold 
501.  that  the  proceeding  here  involved  was 

6  Tregea  v.  Modesto  Irr.  Dist.,  164  not  judicial. ' ' 

U.  S.  179,  41  L.  Ed.  395,  17  Sup.  Ct.  8  Tulare  Irr.  Dist.  v.  Shepard,  185 

Eep.  52;   dismissed.  Id.,  88  Cal.  334,  U.  8.  1,  46  L.  Ed.  773,  22   Sup.  Ct. 

26  Pac.  Eep.  237.  Rep.    531;     affirming    Id.,    94    Fed. 

7  People  V.  Linda  Vista  Irr.  Dist.,  Eep.  1. 
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decisions  of  the  courts,  these  irrigation  bonds,  where  issued  in  con- 
formity with  the  proceedings  set  forth  in  the  statutes  of  the  respec- 
tive States,  and  where  their  issue  and  sale  have  been  duly  confirmed 
by  the  Court,  are  now  among  the  most  marketable  securities  of  the 
country.     At  least,  they  rank  with  those  of  other  public  corporations. 

§  1422.  Proceedings — General  annual  assessments. — Under  the 
Acts  it  is  made  the  duty  of  the  bollrd  of  directors  of  an  irrigation 
district,  on  or  before  a  certain  date  fixed  of  each  year,  to  determine 
the  amount  of  money  required  to  meet  the  maintenance,  operating 
and  current  expenses  for  the  ensuing  year,  and  to  certify  to  the 
proper  officers  named  in  the  Act  under  which  the  assessment  is 
being  made,  the  said  amount,  together  with  such  additional  amount 
as  may  be  necessary  to  meet  any  deficiency  in  the  payment  of  said 
expenses  theretofore  incurred. 

All  real  estate,  exclusive  of  improvements,  or  with  the  improve- 
ments, within  any  irrigation  district  must  then  be  assessed  by  the 
officer  named  in  the  Act  and  for  the  valuation  and  within  the  man- 
ner and  time  prescribed  in  the  Act  under  which  the  assessment  is 
made.  The  Acts  differ  greatly  in  this  respect.  In  some  of  the 
States  the  assessment  is  made  by  the  county  assessor,  as  is  the  case 
in  Colorado  and  Utah;  in  California  it  is  made  by  the  assessor  of 
the  district.  In  some  of  the  States  the  assessment  for  these  pur- 
poses is  made  of  aU  real  estate  exclusive  of  improvements ;  in  others 
improvements  are  assessed.  In  some  States  the  property  is  assessed 
at  a  fair  cash  valuation  or  an  ad  valorem  assessment;  in  others  it  is 
provided  that:  "All  lands  within  the  district  for  the  purpose  of 
taxation  under  this  Act  shaU  be  valued  by  the  assessor  at  the  same 
rate  per  acre ;  provided,  that  in  no  case  shall  any  land  be  taxed  for 
irrigation  purposes  under  this  Act  which  from  any  natural  cause 
can  not  be  irrigated,  or  is  incapable  of  cultivation. ' '  ^ 

In  California  the  aA  valorem  assessment  was  adopted,^  and  such 
an  assessment  was  held  valid  by  the  Supreme  Court  of  the  United 

1  See  Laws  Utah,  1909,  p.  156,  Sec.  3458 ;  Eev.  Stat.  Colo.,  1908,  Sec. 
19;  Laws  Colo.,  1905,  p.  259,  Sec.  19;      3458. 

Colo.  Stat.  Ann.,  Mori.  Ed.,  1911,  See.  2  Gen.  Laws  Cal.,  Hen.,  1908,  p.  570, 

Sec.  35. 
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States.^  So,  also,  it  is  held  that  an  assessment  made  by  acreage 
is  valid.* 

The  value  of  the  assessable  property  being  ascertained  and  the 
amount  necessary  for  the  use  of  the  district,  upon  receipt  of  the 
certificate  of  the  board  of  directors  certifying  the  total  amount  re- 
quired to  be  raised,  the  county  commissioners  in  most  eases  are 
required  to  fix  the  rate  of  levy  necessary  to  provide  the  amount  of 
money  required.  In  California,  where  the  use  of  the  regular 
county  revenue  officers  are  not  embodied  as  a  feature  of  the  law,  the 
rate  of  the  levy  is  fixed  by  the  board  of  directors  of  the  irrigation 
districts,  except  in  cases  where  the  board  of  directors  refuse  to  act.^ 

Mandamus  wiU  lie  to  compel  the  proper  officers  to  levy  the  assess- 
ment.® 


3  Pallbrook  Irr.  Dist.  v.  Bradley, 
164  U.  S.  112,  41  L.  Ed.  369,  17  Sup. 
Ct.  Eep.  56;  reversing  Id.,  68  Eed. 
Eep.  948. 

See,  also,  Turloek  Irr.  Dist.  v.  Wil- 
liams, 76  Cal.  360,  18  Pac.  Eep.  379; 
In  re  Madera  Irr.  Dist.  Bonds,  92 
Cal.  299,  28  Pac.  Eep.  272,  14  L.  E. 
A.  755,  27  Am.  St.  Eep.  106;  Lahman 
V.  Hatch,  124  Cal.  1,  56  Pac.  Eep. 
621. 

The  poles,  wires,  etc.,  of  a  telegraph 
company  are  not  real  property  within 
the  meaning  of  the  irrigation  law  of 
California,  and  are  therefore  not  as- 
sessable for  the  revenue  purposes  of 
a  district.  Western  Union  etc.  Co.  v. 
Modesto  Irr.  Dist.,  149  Cal.  662,  87 
Pac.  Eep.  190,  .9  Ann.  Gas.  1190. 

4  Pioneer  Irr.  Dist.  v.  Bradley,  8 
Idaho  310,  68  Pae.  Eep.  295;  Oregon 

S.  L.  E.  Co.  V.  Pioneer  Irr.  Dist., 

leiaho     ,     102    Pae.    Eep.    904; 

Knowles  v.  New  Sweden  Irr.  Dist.,  16 
Idaho  217,  101  Pac.  Eep.  81,  where 
upon  rehearing  it  was  held  that,  where 
a  party  owns  his  own  water  right 
and  would  not  receive  any  benefit  from 
the  organization  of  the  district,  he 
may,  upon  proper  showing,  have  his 
land  excluded  from  the   district  and 


from  assessment;  but  under  the  facts 
in  the  case,  where  he  failed  to  appear 
and  make  such  a  showing,  he  is  bound 
by  the  action  of  the  board. 

5  See  Gen.  Laws  Cal.,  Hen.,  1898, 
p.  571,  Sec.  39. 

6  State  V.  Brown,  19  Wash.  383,  53 
Pac.  Eep.  548;  Nevada  Nat.  Bank  v. 
Board  of  Supervisors  of  Kern  County, 
5  Cal.  App.  638,  91  Pac.  Eep.  122; 
State  ex  ret  Witherop  v.  Brown,  19 
Wash.  383,  53  Pac.  Eep.  548;  Thomp- 
son V.  Perris  Irr.  Dist.,  116  Fed.  Eep. 
760;  Marra  v.  San  Jacinto  etc.  Irr. 
Dist.,  131  Fed.  Eep.  780. 

Upon  the  question  of  the  power  and 
duty  to  levy  an  annual  assessment,  see 
Quint  V.  Hoffman,  103  Cal.  506,  37 
Pac.  Eep.  514;  San  Diego  v.  Linda 
Vista  Irr.  Dist.,  108  Cal.  189,  41  Pac. 
Rep.  291,  35  L.  E.  A.  33;  Decker  v. 
Perry,  101  Cal.  17,  35  Pac.  Eep.  1017; 
Hughson  V.  Crane,  115  Cal.  404,  47 
Pac.  Eep.  120;  Lahman  v.  Hatch,  124 
Cal.  1,  56  Pac.  Eep.  621;  Tregea  v. 
Owens,  94  Cal.  317,  29  Pac.  Eep.  643 ; 
Boskowitz  y.  Thompson,  144  Cal.  724, 
78  Pac.  Eep.  290 ;  Baxter  v.  Dickinson, 
136  Cal.  185,  68  Pac.  Eep.  601;  Best 
V.  Wohlford,  153  Cal.  17,  94  Pae.  Eep. 
98 ;  Nevada  Nat.  Bank  v.  Board  Suprs. 
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The  laws  also  provide  that  such  assessment  shall  he  a  lien  against 
the  property  so  assessed  until  such  assessments  are  paid  or  the  prop- 
erty sold  for  the  payment  thereof  J 

In  a  number  of  the  States  the  county  treasurer  is  made'ea;  officio 
the  district  treasurer  of  any  district  within  the  county,  ^  whose  duty 
it  is  to  collect  and  receipt  for  all  taxes  levied  as  provided  in  the  Acts 
in  the  same  manner  and  at  the  same  time  as  is  required  under  the 
revenue  laws  of  the  State  for  the  collection  of  taxes  upon  real  estate 
for  county  purposes.  In  Califoruia,  however,  the  collection  of  the 
assessments  is  made  by  the  collector  of  the  district  in  the  manner  as 
provided  by  the  statute.^ 

Eelative  to  the  publication  of  delinquent  notices  for  the  failure 
to  pay  the  assessments  so  levied,  the  sale  for  delinquent  taxes  and 
the  redemption  of  property  sold  for  the  same,  the  laws  of  many  of 
the  States  provide  that  the  general  revenue  laws  of  the  State  shall 
be  applicable  for  the  purposes  of  the  Irrigation  District  Act,  "in- 
cluding the  enforcement  of  penalties  and  forfeiture  for  delinquent 
taxes.  "1°  In  California,  however,  special  proceedings  for  these  pur- 
poses are  provided  by  the  Act  itself.^^  Property  which  has  been 
legally  assessed  may  be  sold  for  the  non-payment  of  the  assessments 

Kern  County,  5  Cal.  App.  638,  91  Pao.  since,  if  it  exists,  it  is  by  virtue  of 

Eep.  122 ;  Alfalfa  Irr.  Dist.  v.  Collins,  the  statute  under  which  the  bonds  were 

46   Neb.   411,  64  N.  W.  Eep.   1086;  issued,  and  be  enforced  by  the  levy 

Bscondido   High   School  Dist.  v.   Es-  and  collection  of  a  tax  in  the  mode 

condido  Sem.  of  Univ.,  130  Cal.  128,  therein  provided.  Boskowitz  v.  Thomp- 

62  Pao.  Eep.  401;  Oregon  S.  L.  E.  Co.  son,  144  Cal.  724,  78  Pae.  Eep.  290. 
V.  Pioneer  Irr.  Dist.,   16  Idaho   578,  8  Laws  Utah,  1909,  p.  157,  Sec.  21; 

102  Pac.  Eep.  904;   Cooper  v.  Miller,  Laws  Colo.,  1905,  p.  260,  See.  21. 
113  Cal.  238,  45  Pac.  Eep.  325;  Com-  9  Gen.  Laws  Cal.,  Henning,  1908,  p. 

mercial  Nat.  Bank  v.  Sohlitz,  6  Cal.  572,  Sec.  41. 

App.  174,  91  Pac.  Eep.  750;  Pioneer  The  collector  of  a  district  in  Cali- 

Irr.  Dist.  v.  Bradley,  8  Idaho  310,  68  fornia  is  paid  a  salary  and  is  not  en- 

Pac.  Eep.  295 ;  Western  Union  Tel.  Co.  titled  to  offset  his  claim  against  the 

V.  Modesto  Irr.  Dist.,  149  Cal.  662,  87  sum  in   his   hands   belonging   to   the 

Pac.  Eep.  190,  9  Ann.  Cas.  1190 ;  City  district.    Perry  v.  Otay  Irr.  Dist.,  127 

of  Nampa  v.  Nampa  &  Meridan  Irr.  Cal.  565,  60  Pac.  Eep.  40. 
Dist.,   19    Idaho   779,   115   Pac.   Eep.         lo  Laws  Utah,  1909,  p.  158,  Sec.  22; 

979.  Laws   Colo.,    1905,   p.   262,    See.    22; 

7  A  court  of  equity  has  no  jurisdic-  Colo.    Stat.    Ann.,    Morr.    Ed.,    1911, 

tion  to  adjudge  that  bonds  issued  by  3461;  Eev.  Stat.,  1908,  Sec.  3461. 
an  irrigation  district  constitute  a  lien         ii  Gen.  Laws  Cal.,  Henning,   1908, 

upon  the  lands  within  the  district,  nor  pp.  572-575,  Sees.  41-53 ;  Best  v.  .Wohl- 

to  decree  the  enforcement  of  such  lien,  ford,  153  Cal.  17,  94  Pac.  Eep.  98. 
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and  redeemed  from  sueli  sale  in  the  manner  provided  by  the  respec- 
tive statutes.i2 


§  1423.  Proceedings — Special  assessments, — The  laws  of  some 
of  the  States,  particularly  California,  in  addition  to  the  regular 
annual  assessments  discussed  in  the  preceding  section,  authorize  the 
levy  and  collection  of  special  assessments  in  certain  emergencies. 
Such  assessments  are  authorized  under  the  California  law,  in  case 
the  money  raised  by  the  sale  of  bonds  is  insufficient  or  in  case  the 
bonds  be  unavailable  for  the  completion  of  the  works  authorized.  ^ 
Or,  whenever  in  the  judgment  of  the  board  of  directors  of  the  dis- 
trict it  is  deemed  advisable  to  raise  money  to  be  applied  to  any  pur- 
poses of  the  Act,  a  special  assessment  may  be  levied  and  collected  in 
the  manner  prescribed  by  the  Act.^  In  order  to  levy  and  collect 
such  special  assessments,  the  board  of  directors  of  the  district  must 
caU  a  special  election  and  submit  to  the  qualified  electors  of  the 
district  the  question  whether  or  not  a  special  assessment  shall  be 
levied.  Such  an  election  must  be  called  upon  the  notice  prescribed, 
and  the  same  shall  be  held  in  all  respects  in  conformity  with  the 
provisions  of  the  law  upon  the  question  of  elections  for  voting  for 
bonds  of  a  district.  The  notice  must  specify  the  amount  of  money 
proposed  to  be  raised  and  the  purpose  for  which  it  is  intended  to  be 
used.  At  such  elections  the  ballots  shall  contain  the  words  "As- 
sessment— ^Yes,"  or  "Assessment — No."  And  in  case  of  an  assess- 
ment to  complete  the  works,  if  a  majority  of  the  votes  cast  are 
"Assessment — ^Yes,"  the  board  of  directors  shall  cause  an  assess- 
ment in  the  amount  riamed  to  be  levied.     In  all  other  special  assess- 

12  Lahman  v.  Hatch,  124  Gal.  1,  56  Neither  can  it  be  assailed  for  the 

Pac.  Eep.  621;  Best  v.  Wohlford,  153  fact  that  the  sale  was  made  on  two 

Gal.  17,   94  Pac.  Eep.  98;   Escondido  separate  assessments,  and  the  amount 

High  School  Dist.  v.  Escondido  Sem.  of  each  not  separately  stated.    Best  v. 

of  Univ.,  130  Gal.  128,  62  Pao.  Eep.  Wohlford,  153  Gal.  17,  94  Pac.  Eep.  98. 

401;  Gooper  v.  Miller,  113  Gal.  238,  45  As  to  the  validity  of  assessment  and 

Pac.  Eep.  325;  Hughson  v.  Grane,  115  sale,  see,  also,  Hease  v.  Heitzeg,  159 

Gal.  404,  47  Pac.  Eep.  120;  Purdin  v.  Gal.  569,  114  Pac.  Eep.  816. 

Washington  etc.  Assn.,  41  Wash.  394,  i  Gen.  Laws  Gal.,  Henning,  1908,  p. 

83  Pac.  Eep.  773.  569,  Sec.  34. 

A  tax  sale  can  not  be  assailed  for  2  Gen.  Laws  Gal.,  Henning,  1908,  p. 

inadequacy  of  price.     Eothehild  Bros.  577,  Sec.  59. 
V.   EoUinger,  32  Wash.   307,  73  Pao. 
Eep.  367. 
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ments  there  must  be  two-tMrds  or  more  of  the  votes  cast' for  the 
assessment  in  order  to  make  the  levy.  The  special  assessments  so 
levied  shall  be  computed  and  entered  on  the  assessment  roll  by  the 
secretary  of  the  board,  and  collected  at  the  same  time  and  in  the 
same  manner  as  provided  for  the  annual  assessments. 

Under  these  provisions  a  special  assessment  can  not  be  lawfully 
levied  by  the  directors  of  a  district  without  a  previous  authorization 
by  a  vote  of  the  electors  of  the  dist^jct.^  But  where  they  have  been 
so  authorized  they  may  be  levied,  collected,  or  the  property  sold  for 
the  payment  of  the  same ;  *  and  the  burden  of  proving  the  illegality 
of  such  an  assessment  is  on  the  party  alleging  it.^ 

In  some  of  the  other  States  special  assessments  may  be  levied  and 
collected  without  the  holding  of  an  election  upon  the  subject,  no- 
tably Colorado  and  Utah.s  The  statutes  in  these  States  provide 
that:  "In  case  the  money  raised  by  the  sale  of  bonds  be  insuf- 
ficient, and  in  case  bonds  be  unavailable  for  the  completion  of  the 
plans  of  works  adopted,  it  shall  be  the  duty  of  the  board  of  directors 
to  provide  for  the  completion  of  said  plans  by  levy  of  an  assessment 
therefor  in  the  same  manner  in  which  levy  of  assessments  is  made 
for  the  other  purposes  provided  for  in  this  Act."  And  these  Acts 
do  not  require  for  the  general  annual  assessments  an  election  au- 
thorizing them. 

§  1424.  Proceedings — Construction  of  works. — After  adopting 
a  plan  for  the  construction  of  canals,  reservoirs,  and  other  works, 
the  board  of  directors  must  give  notice,  by  publication  as  provided 
by  the  Act  under  which  they  are  working,  calling  for  bids  for  the 

sTregea  v.  Owens,  94  Cal.  317,  29  98;  Carter  v.  Tilghman,  119  Cal.  104, 

Pac.  Eep.  643;  Woodruff  v.  Perry,  103  51  Pae.  Eep.  34;   City  of  Nampa  v. 

Cal.  611,  37  Pae.  Eep.  526.  Nampa  &  Meridan  Irr.  Dist.,  19  Idaho 

4  Where  the  notice  of  sale  gave  the  779,  115  Pae.  Eep.  979 ;   Hughson  v. 

aggregate   of   the   amount   due   on   a.  Crane,  115  Cal.  404,  47  Pae.  Eep.  120; 

certain  piece  of  property  of  both  the  Baxter  v.  Dickinson,  136  Cal.  185,  68 

annual  and  special  assessments,  it  was  Pac.  Eep.  601;  Cooper  v.  Miller,  113 

held  that  the  fact  that  the  sale  was  Cal.  238,  45  Pae.  Eep.  325. 

made  on  two  separate  assessments,  and  5  Baxter  v.  Dickinson,  136  Cal.  185, 

the  amount  of  each  was  not  separately  68  Pae.  Eep.  601. 

stated  in  either  the  notice  of  sale,  eer-  6  Laws  Colo.,  1905,  p.  263,  Sec.  25 ; 

tificate  of  sale,  or  deed,  did  not  in-  3  Colo.   Stat.  Ann.,  Morr.  Ed.,   1911, 

validate     the    proceedings.      Best    v.  See.  3464;  Eev.  Stat,  Colo.,  1908,  Sec. 

WoMf  ord,  153  Cal.  17,  94  Pae.  Eep.  3464;  Laws  Utah,  1909,  p.  159,  Sec.  25. 
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construction  of  said  work  or  any  portion  thereof.  At  the  time  and 
place  stated  in  the  notice  the  board  must  open  the  bids  in  public, 
and  as  soon  as  convenient  thereafter  the  board  shall  let  the  said 
work,  either  in  portions  or  as  a  whole,  to  the  lowest  responsible  bid- 
der, or  they  may  reject  any  "and  all  bids  and  may  readvertise  for 
proposals,  or  they  may  proceed  to  construct  the  work  under  their 
own  superintendence.!  Contracts  for  the  purchase  of  material 
shall  be  awarded  to  the  lowest  responsible  bidder.  The  person  or 
persons  to  whom  a  contract  may  be  awarded  shall  enter  into  a  bond, 
with  good  and  sufficient  sureties,  to  be  approved  by  the  board,  pay- 
able to  the  district  for  its  use,  for  not  less  than  the  percentage  of 
the  amount  of  the  contract  price  named  in  the  Act,  conditioned  for 
the  faithful  performance  of  said  contract.  The  work  shall  be  done 
under  the  direction  and  to  the  satisfaction  of  the  engineer  in  charge 
and  be  approved  by  the  board.^ 

An  irrigation  district  may  contract  with  a  competent  engineer  to 
survey  and  furnish  plans  for  the  construction  of  the  proposed  works, 
and  from  which  the  board  of  directors  may  estimate  the  cost.^ 

§  1425.  Proceedings — Payment  for  claims  for  construction. — 
No  claims  shall  be  paid  by  the  district  treasurer  until  the  same  shall 
have  been  allowed  by  the  board,  and  only  upon  warrants  signed  by 
the  president,  and  countersigned  by  the  secretary  of  the  district, 
which  warrants  shall  state  the  date  authorized  by  the  board  and  for 
what  purpose.     In  some  of  the  States  it  is  provided  that  if  the 

1  Under  these  provisions,  the  work  for  described  in  the  notice  must  con- 
should  be  advertised  for  by  public  no-  form  substantially  with  the  work 
tice,  and  the  bid  or  bids  received  under  described  in  the  plans  and  specifica- 
such  notice,  either  accepted  or  re-  tions,  otherwise  an  attempted  aeeept- 
jected,  before  the  board  is  authorized  ance  and  award  to  a  bidder  is  void, 
to  proceed  with  the  construction  work,  Healey  v.  Anglo-California  Bank,  5 
under   its   own   superintendence,   with  Cal.  App.  278,  90  Pac.  Rep.  54. 

the  labor  of  the^  residents  of  the  dis-  ' '  The  board  has  no  othef  powers  ex- 

triet.     Lincoln  etc.  Irr.  Dist.  v.   Mc-  cept  those  which  are  expressly  given  or 

Neal,    60   Neb.   613,    83   N.   W.   Eep.  are  implied  as  necessary  to  carry  out 

847.  the  main  purpose  of  the  Act. ' '     Stim- 

2  Gen.  Stat.  Cal.,  Henning,  1908,  p.  son  v.  Alessandro  Irr.'  Dist.,  135  Cal. 
575,  Sec.  53 ;  Laws  Colo.,  1905,  p.  262,  389,  67  Pac.  Eep.  496,  1034. 

See.    23;    Laws   Utah,    1909,   p.    158,  3  Willow  Springs  Irr.  Dist.  v.  Wil- 

See.  23.  son,  74  Neb.  269,  104  N.  "W.  Eep.  333. 

The  work  for  which  bids  are  called 
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district  treasurer  has  not  sufficient  money  on  hand  to  pay  a  warrant 
when  it  is  presented  for  payment,  he  shall  endorse  thereon  "Not 
paid  for  want  of  funds;  this  warrant  draws  interest  from  date  at 
six  per  cent  per  annum,"  and  endorse  thereon  the  date  when  so 
presented,  over  his  signature,  and  for  the  time  of  such  presentation 
such  warrant  shall  draw  interest  at  the  rate  of  six  per  cent  per 
annum :  Provided,  when  there  is  the  sum  of  $100  or  more  in.  the 
hands  of  the  treasurer  it  shall  be  a§)plied  upon  such  warrant.  All 
claims  against  the  district  shall  be  verified  the  same  as  required  in 
the  case  of  claims  filed  against  counties  in  the  State.  The  district 
treasurer  is  required  to  keep  a  register  in  which  he  shall  enter  each 
warrant  presented  for  payment,  showing  the  date  and  amount  of 
such  warrant,  to  whom  payable,  the  date  of  the  presentation  for 
payment,  the  date  of  payment,  and  the  amount  paid  in  redemption 
thereof,  and  all  warrants  shall  be  paid  in  the  order  of  their  presen- 
tation for  payment  to  the  district  treasurer.  All  warrants  shall  be 
drawn  payable  to  claimant  or  bearer,  the  same  as  county  warrants.  ^ 
The  costs  and  expenses  of  purchasing  and  acquiring  property  and 
the  construction  of  works  and  improvements  must  be  wholly  paid 
out  of  the  "construction  fund"  or  "the  general  fund,"  and  the 
bond  fund  can  not  be  drawn  upon  for  this  purpose,  this  latter  fund 
being  for  the  payment  of  the  interest  and  principal  of  outstanding 
bonds  when  due.^ 

§  1426.  Proceedings — Construction  of  works  across  the  prop- 
erty of  others. — The  board  of  directors  is  given  the  power  to  con- 
struct the  said  works  across  any  stream  of  water,  water  course, 
street,  avenue,  highway,  railway,  canal,  ditch,  or  flume  which  the 
route  of  the  canal  or  canals  may  intersect  or  cross ;  and  if  the  owner 
of  the  thing  or  franchise  so  to  be  crossed  can  not  agree  as  to  the 
amount  to  be  paid  therefor,  or  the  points  or  the  manner  of  said 
crossing,  the  same  shall  be  ascertained  and  determined  in  all  re- 

ILaws  Colo.,  1905,  p.  262,  See.  24;  See  Mitehell  v.  Patterson,  120  Cal. 

3   Colo.  Stat.  Ann.,  Morr.  Ed.,  1911,  286,  52  Pac.  Hep.  589 ;  Carter  v.  Tilgh- 

Sec.  3463;  Eev.  Stat.,  1908,  See.  3463;  man,  119  Cal.  104,  51  Pac.  Eep.  34; 

Laws    Utah,    1909,   p.    159,    Sec.    24;  Hughaon  v.   Crane,   115   Cal.   404,  47 

Perry  v.  Otay  Irr.  Dist.,  127  Cal.  565,  Pac.  Eep.  120 ;   State  ex  rel.  Eush  v. 

60  Pac.  Eep.  40.  St.  John,  30  Wash.  630,  71  Pac.  Eep. 

2  Por   the   payment    of   bonds,    see  192. 
See.  1419. 


COMPENSATION  OF  OPPICEES.  2573 

spects  as  is  provided  in  respect  to  the  taking  of  land  for  public  use. 
A  right  of  way  is  also  given,  dedicated,  and  set  apart,  to  locate, 
construct,  and  maintain  the  said  works  or  reservoirs  over,  through, 
or  upon  any  of  the  lands  which  are  now  or  may  be  the  property  of 
the  State  where  the  proceedings  are  being  had.^  In  California 
there  is  also  given,  dedicated,  and  set  apart,  for  the  uses  and  pur- 
poses of  the  Act,  all  waters  and  water  rights  belonging  to  the  State 
within  the  district.^ 

"When  ditches  or  canals  are  constructed*across  an  existing  road 
or  highway,  it  is  the  duty  of  the  district  to  construct  a  proper  bridge 
across  such  ditch  or  canal.  ^ 

§  1427.  Proceedings — Compensation  of  officers — Board  not  to 
be  interested  in  contracts. — The  Acts  all  provide  for  compensation 
of  the  members  of  the  board  of  directors  upon  a  per  diem  basis  for 
the  actual  time  while  engaged  in  the  business  of  the  district.  The 
compensation  of  the  other  officers  is  also  fixed  by  the  allowance  of 
a  salary.  In  California  it  is  provided  that  a  special  election  may 
be  held  to  fix  a  schedule  of  salaries  and  fees  to  be  paid  by  the  dis- 
trict.i  It  is  also  provided  that  no  director  or  any  officer  named 
in  the  Acts  shall  in  any  manner  be  interested,  directly  or  indirectly, 
in  any  contract  awarded  or  to  be  awarded  by  the  board,  or  in  any 
profits  to  be  derived  therefrom;  and,  in  some  States,  "nor  shall  he 
receive  any  bonds,  gratuity,  or  bribe."  For  the  violation  of  these 
provisions  any  such  officer  shall  be  deemed  guilty  of  a  felony ;  2  in 
California  for  the  violation  of  the  provisions  as  to  contracts  he  shall 
be  deemed  guilty  of  a  misdemeanor. 

§  1428.  Proceedings — Limit  to  indebtedness. — The  board  of  di- 
rectors or  other  officers  of  a  district  are  prohibited  from  incurring 

1  Colo.  Laws,  1905,  p.  264,  Sec.  26;  1909,  p.  1062;  Kerr's  Bien.  Supp., 
3  Colo.   Stat.  Ann.,  Morr.  Ed.,   1911,      1908-1909,  p.  1651. 

See.  3465;  Eev.  Stat.  Colo.,  1908,  See.  Por  payment  of  salaries,  see  Perry 
3465;  Laws  Utah,  1909,  p.  160,  See.  26.      v.   Otay  Irr.  Dist.,   127  Cal.   565,   60 

2  Gen.    Laws    Cal.,    Hen.,    1908,   p.     Pac.  Rep.  40 ;   Mitchell  v.  Patterson, 

576,  See.  56.  120  Cal.  286,  52  Pac.  Rep.  589. 

3  MaeCammelly  v.  Pioneer  Irr.  Dist.,  2  Laws  Colo.,  1905,  p.  264,  See.  27; 
17  Idaho  415,  105  Pac.  Rep.  1076.  3  Colo.  Stat.  Ann.,  Morr.  Ed.,  1911, 

1  Gen.    Laws    Cal.,    Hen.,    1908,    p.     See.  3466 ;  Rev.  Stat.  Colo.,  1908,  Sec. 

577,  See.  57,  as  amended  by  Aet  of  3466;  Laws  Utah,  1909,  p.  160,  See.  27. 
April    22,    1909,    Stats,    and   Amdts., 
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any  debt  or  liability  whatever  either  by  issuing  bonds  or  otherwise, 
in  excess  of  the  express  provisions  of  the  Act;  and  any  debt  or 
liability  incurred  in  excess  of  such  express  provisions  shall  be  and 
remain  absolutely  void.i  In  California,  for  the  purposes  of  the 
organization  of  a  district,  the  board  of  directors  may,  before  the 
collection  of  the  first  assessment,  incur  an  indebtedness  not  exceed- 
ing the  sum  of  $2000,  and  may  cause  warrants  of  the  district  to  be 
issued  therefor,  bearing  interest  at  Jhe  rate  of  seven  per  cent  per 
annum.2 

§  1429.  Proceedinifs — Governing  the  use  of  water. — In  ease  the 
volume  of  the  water  in  any  canal,  reservoir,  or  other  works  in  any 
district  shall  not  be  sufficient  to  supply  the  continual  wants  of  the 
entire  district  susceptible  of  irrigation  therefrom,  it  is  made  the 
duty  of  the  board  of  directors  to  distribute  all  available  water  as 
they  may,  in  their  judgment,  think  best  for  the  interests  of  all 
parties  concerned,  and  with  due  regard  to  the  legal  and  equitable 
right  of  all.i  And  in  California  it  is  made  the  duty  of  the  board 
of  directors  to  keep  the  water  flowing  through  the  ditches  under 
their  control  to  the  full  capacity  of  such  ditches  in  times  of  high 
water.2  It  is  also  provided,  that  navigation  shall  never  in  anywise 
be  impaired  by  the  operation  of  the  Act ;  nor  shall  any  vested  inter- 
est in  or  to  any  mining  water  rights  or  ditches,  or  in  or  to  any  water 
or  water  rights,  or  works  used  in  connection  with  the  mining  indus^ 
try,  ever  be  affected  by  or  taken  under  the  provisions  of  the  Act> 
save  and  except  rights  of  way  may  be  acquired  over  the  same.^ 

The  California  law  also  provides,  that  whenever  any  irrigation 

1  Laws  Colo.,  1905,  p.  264,  See.  28 ;  The  fact  that  a  land  owner  for  five 
3  Colo.  Stat.  Ann.,  Morr.  Ed.,  1911,  years  had  used  water  beyond  the  lim- 
See.  3467;  Laws  Utah,  1909,  jp.  160,  its  of  a  district  and  under  a  claim 
See.  28.  of  right  to  do  so,  and  with  the  knowl- 

2  Gen.  Laws  Cal.,  Henning,  1908,  p.  edge  of  the  district,  gave  him  no  right 
578,  Sec.  61;  Mitchell  v.  Patterson,  to  continue  such  unwarranted  use, 
120  Gal.  286,  52  Pac.  Eep.  589;  Se-  where  he  claimed  the  right  under  the 
Christ  V.  Eialto  Irr.  Dist.,  129  Cal.  law  governing  such  district.  Jenison 
640,  62  Pao.  Eep.  261.  v.    Eedfield,    149    Cal.    500,    87    Pae. 

1  Laws  Colo.,  1905,  p.  264,  See.  29 ;  Eep.  62. 

3  Colo.   Stat.  Ann.,  Morr.  Ed.,   1911,  2  Gen.  Laws  Cal.,  Henning,  1908,  p. 

Sec.  3468;  Laws  Utah,  1909,  p.  160,  578,  Sec.  63. 

Sec.  -29 ;    Gen.    Laws   Cal.,    Henning,  3  Gen.  Laws  Cal.,  Henning,  1908,  p. 

1908,  p.  578,  See.  62.  578,  See.  64. 
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district,  in  the  development  of  its  works  as  by  law  provided,  may 
have  an  opportunity,  without  increased  expenditure,  to  utilize  the 
water  by  it  owned  or  controlled  for  mechanical  purposes,  the  board 
of  directors  may  lease  the  same,  as  in  the  Act  provided.* 

The  Acts  all  provide  in  effect  that  nothing  therein  contained  shall 
be  deemed  to  authorize  any  person  or  persons  to  divert  the  waters 
of  any  river,  creek,  stream,  canal,  or  reservoir  of  any  person  or  per- 
sons having  a  prior  right  to  such  waters,  unless  previous  compensa- 
tion be  ascertained  and  paid  therefor,  under  the  laws  of  the  State 
authorizing  the  taking  of  private  property  for  public  use.^  After 
the  purchase  of  the  water  rights  from  a  water  company  the  manner 
of  the  delivery  of  the  water  to  the  land  owners  who  had  contracted 
with  the  old  company  will  be  presumed  to  be  the  same  as  that  prac- 
ticed by  the  old  company.  ^ 

The  board  of  directors  have  the  power  to  enact  a  code  of  by-laws 
to  regulate  the  distribution  of  the  water  controlled  by  the  district. 
But  the  authority  vested  in  the  board  of  directors  to  make  necessary 
and'  needed  by-laws  for  the  distribution  of  water  among  the  owners 
of  the  lands,  and  do  other  lawful  acts  necessary  to  be  done  that 
sufficient  water  may  be  furnished  each  land  owner,  is  for  the  pur- 
pose of  carrying  out  the  powers  granted  to  the  corporation  by  law, 
and  does  not  vest  it  with  the  supervision  or  control  of  water  rights 
belonging  to  private  individuals.'^  In  a  recent  case  in  Idaho  ^  it 
was  said,  relative  to  the  statute  authorizing  the  distribution  of 
water :  ' '  The  statute  is  merely  administrative,  and  is  the  declara- 
tion of  a  policy  in  the  administration  of  the  distribution  of  water 
by  irrigation  companies  which  the  legislature  deems  proper  iand 
just,  and  which  is  to  be  followed  by  the  canal  company  in  the  absence 
of  a  judgment  of  a  court  of  competent  jurisdiction  directing  such 
matters." 

4  For  the  right  and  proceedings  for  Dist.,  124  Cal.  186,  56  Pae.  :Rep.  893. 
leasing,  see  Gen.  Laws  Cal.,  Henning,  T  Little  Walla  Walla  Irr.  Dist.  v. 
1908,  p.  586,  Sees.  100-105.  Preston,  46  Ore.  5,  78  Pac.  Eep.  982. 

5  Laws  Colo.,  1905,  p.  265,  Sec.  30;  See,  also,  Gerber  v.'Nampa  etc.  Irr. 
3  Colo.  Stat.  Ann.,  Morr.  Ed.,  1911,  Dist.,  16  Idaho  1,  100  Pae.  Bep.  80; 
Sec.  3469;  Eev.  Stat.,  1908,  Sec.  3469;  Niday  v.  Barker,  16  Idaho  703,  101 
Laws  Utah,  1909,  p.  160,  See.  30;  Gen.  Pae.  Eep.  254. 

Laws   Cal.,   Henning,    1908,    p.    578,  SBrose  v.   Nampa   &  Meridan  Irr. 

Sec.  65.  Dist.,   20   Idaho   281,   118   Pac.   Eep. 

6  Hewitt   V.    San   Jacinto    etc.    Irr.      504. 
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Mandamus  will  lie  to  compel  an  irrigation  district  to  furnish 
water  to  those  entitled  thereto.^  The  assignment  of  the  right  to 
the  use  of  the  water  controlled  by  an  irrigation  district  conferied 
by  the  Acts  on  a  land  owner  is  limited  by  the  whole  policy  of  the 
statute  to  an  assignment  for  the  irrigation  of  lands  within  the 
district.^" 

§1430.  Proceedings  —  Change  of  boundaries  —  Inclusion  of 
lands. — The  statutes  provide  that  tfie  bpundaries  now  or  hereafter 
organized  may  be  changed  in  the  manner  therein  prescribed,  but 
such  change  shall  not  impair  or  affect  its  organization  or  its  rights 
in  and  to  property,  or  any  of  its  rights  or  privileges  of  whatsoever 
kind  or  nature,  nor  shall  it  affect,  impair,  or  discharge  any  contract, 
obligation,  lien,  or  charge  for  or  upon  which  it  was  or  might  become 
liable  or  chargeable  had  such  change  of  its  boundaries  not  been 
made.^ 

The  boundaries  of  a  district  may  be  changed  by  the  inclusion  of 
new  lands.  The  holders  or  owners  of  title,  or  evidence  of  title,  rep- 
resenting a  majority  of  the  acreage  of  any  land  adjacent  to  or 
situated  within  the  boundaries  of  any  irrigation  district,  may  file 
with  the  board  of  directors  of  the  district  a  petition  in  writing, 
describing  such  lands,  and  praying  that  such  land  be  included  in 
such  district.  A  notice  must  then  be  published,  as  prescribed  by 
the  statute,  giving  notice  to  all  persons  interested  to  appear  at  the 
office  of  said  board  at  a  time  named  in  the  notice  and  show  cause,  in 
writing,  if  any  they  have,  why  the  petition  should  not  be  granted. 
The  board  of  directors,  at  the  time  and  place  mentioned  in  said 
notice,  or  at  such  time  or  times  to  which  the  hearing  of  such  pe- 
titions may  have  been  adjourned,  shall  proceed  to  hear  such  petition 
and  all  objections  thereto.  The  failure  of  any  person  interested  to 
show  cause,  in  writing,  shall  be  deemed  and  taken  as  an  assent  on 
his  part  to  the  inclusion  of  such  lands  in  said  district  as  prayed  for 
in  the  petition.  The  board  of  directors  may  require  as  a  condition 
precedent  to  the  granting  of  the  petition  that  the  petitioners  shall 

9  Harris  v.  Tarbet,  19  Utah  325,  57  580,  Sec.  74;  Laws  Colo.,  1905,  p.  265, 
Pae.  Eep.  33.  Sec.  31 ;  3  Colo.  Stat.  Ann.,  Morr.  Ed., 

10  Jenison  v.  Eedfield,  149  Cal.  500,  1911,  Sec.  3470;  Rev.  Stat.  Colo.,  1908, 
87  Pae.  Eep.  62.  Sec.  3470;  Laws  Utah,  1909,  p.  161, 

1  Gen.  Stat.  Cal.,  Henning,  1908,  p.      Sec.  31. 
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Beverally  pay  to  the  district  such  respective  sums,  as  nearly  as  the 
same  can  be  estimated  by  the  board,  as  said  petitioners  or  their 
grantors  would  have  been  required  to  pay  to  such  district  as  assess. 
ments  for  the  payment  of  its  pro  rata  share  of  aU  bonds  and  interest 
thereon  which  may  have  been  previously  issued  by  said  district  had 
such  lands  been  included  in  the  district  at  the  time  the  same  was 
originally  formed  or  when  said  bonds  were  so  issued.  The  board, 
if  they  deem  it  not  for  the  best  interests  of  the  district  to  include 
therein  the  lands  mentioned  in  the  petition,  shall  by  order  reject 
the  petition ;  but  if  they  deem  it  for  the  best  interests  of  the  district 
that  the  said  lands  be  included,  the  board  may  order  that  the  dis- 
trict be  so  changed  as  to  include  the  lands  mentioned  in  the  petition. 
In  some. of  the  States  the  order  of  the  board  is  final,^  but  in  Cali- 
fornia the  question  must  be  submitted,  after  the  decision  of  the 
board  in  its  favor,  to  the  electors  of  the  district  at  a  special  election 
called  for  that  purpose.^ 

§  1431.  Proceedings  —  Change  of  boundaries  —  Exclusion  of 
lands. — The  boxmdaries  of  a  district  may  also  be  changed  by  the 
exclusion  of  lands  originally  included  within  the  same;  but  such 
exclusion  of  land  from  the  district  shall  not  impair  or  affect  its 
organization,  or  its  rights  in  or  to  property,  or  any  of  its  rights 
or  privileges  of  whatever  kind  or  nature;  nor  shall  such  exclusion 
affect,  impair,  or  discharge  any  contract,  obligation,  lien,  or  charge 
for  or  upon  which  it  would  or  might  become  liable  or  chargeable 
had  such  land  not  been  excluded  from  the  district.  The  proceed- 
ings upon  the  exclusion  of  lands  must  be  upon  a  petition  of  the 
owners  of  the  lands,  and  are  similar  to  the  proceeding  had  for  the 
inclusion  of  land  described  above.  ^The  board  of  directors,  if  they 
deem  it  not  for  the  best  interest  of  the  district  that  the  lands  men- 
tioned in  the  petition,  or  some  portion  thereof,  should  be  excluded 
from  said  district,  shall  order  that  said  petition  be  denied;  but  if 
they  deem  it  for  the  best  interest  of  the  district  that  the  said  lands, 

2  Laws    Colo.,    1905,   p.    265,    Sees.  3  Geu.  Laws  Cal.,  Henning,  1908,  p. 

32-40;  3  Colo.  Stat.  Ann.,  Morr.  Ed.,  583,  Sees.  85-97. 

Sees.  3471-3479;  Rev.  Stat.,  1908,  Sees.  For  the  effeet    of    the    change  of 

3471-3479;  Laws  Utah,  1909,  p.  161,  boundaries  as  to  the  identification  of 

Sees.  32-40.  the   district,   see  Fogg  v.   Perris  Irr. 

Dist.,  154  Cal.  209,  97  Pae.  Eep.  316. 

162— Kin.  on  Irr. 
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or  some  portion  thereof,  be  excluded  from  the  district,  and  if  there 
be  no  outstanding  bonds  of  the  district,  then  the  board  may  order 
the  lands  mentioned  in  the  petition,  or  some  defined  portion  thereof, 
to  be  excluded  from  the  district,  i  In  California,  however,  it  is 
provided  that  if  there  be  outstanding  bonds  at  the  time  of  the  filing 
of  the  petition  for  exclusion,  the  holders  of  such  outstanding  bonds 
may  give  their  assent  in  writing  to  the  exclusion  of  such  lands,  and 
such  lands  may  thereupon  be  exeluAed.  But  it  is  also  provided  in 
the  California  law  that  nothing  shall  in  any  manner  operate  to 
release  any  of  the  lands  so  excluded  from  any  obligations  to  pay,  or 
any  lien  thereon,  of  any  valid  outstanding  bonds  or  other  indebted- 
ness of  said  district  at  the  time  of  filing  the  petition,  and  that  such 
liens  may  be  enforced  and  such  indebtedness  collected  in  the  usual 
manner;  but  the  lands  so  excluded  shall  not  be  held  answerable  or 
chargeable  for  any  obligation  of  any  nature  or  kind  whatever  in- 
curred after  the  filing  of  the  said  petition  for  exclusion;  provided, 
that  these  provisions  shall  not  apply  to  any  outstanding  bonds  the 
holders  of  which  have  assented  to  the  exclusion  of  such  lands  from 
the  said  district,  as  in  the  Act  provided.^  It  is  held  as  to  these  pro- 
visions that  where  the  land  attempted  to  be  excluded  from  a  district 
can  be  irrigated  from  the  system  of  works  of  the  district,  that  the 
decision  of  the  board  as  to  whether  this  la,nd  may  or  may  not  be  ex- 
cluded from  the  district  is  conclusive,  and  a  court  of  equity  will  not 
interfere  with  its  decision.^    So,  too,  where  a  party  owns  his  own 

1  Laws  Colo.,  1905,  p.  268,  Sees.  41-  the  mere  name  of  the  district  insuffi- 
46;  3  Colo.  Stat.  Ann.,  Morr.  Ed.,  cient  as  an  identification,  since,  if  the 
1911,  Sees.  3480-3485;  Eev.  Stat.  Colo.,      proceedings  to  change  the  boundaries- 

1908,  Sees.    3480-3485;    Laws    Utah,      were  regular  ajid  valid  on  their  face, 

1909,  p.  163,  Sees.  41-46.  they   were    matters    of    record   which 

2  Gen.  Laws  Cal.,  Henning,  1908,  p.  could  be  ascertained  by  examination. 
580,  Sees.  74-84.  Fogg  v.  Perris  Irr.  Dist.,  154  CaL  209, 

The  exclusion  of  lands  from  an  ir-  97  Pac.  Eep.  316. 
rigation  district  after  its  organization  No  exclusion  can  be  made  without 
under  the  provisions  of  the  California  the  consent  of  the  bond  holders.  Mo- 
statute  can  not  affect  the  validity  of  desto  Irr.  Dist.  v.  Tregea,  88  Cal.  334, 
bonds  issued  by  the  district.  Herring  26  Pac.  Eep.  237;  dismissed,  164  XT.  S. 
V.  Modesto  Irr.  Dist.,  95  Fed.  Eep.  179,  41  L.  Ed.  395,  17  Sup.  Ct.  Eep.  52. 
705.  3  Andrews  v.  Lillian  Irr.  Dist.,   66 

The  fact  that,  after  the  original  or-  Neb.  458,  92  N.  W.  Eep.  612,  97  N. 

ganization  of  a  district,  changes  were  W.  Eep.  336. . 
made  in  its  boundaries,  did  not  render 
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water  right,  and  would  not  receive  any  benefit  from  the  organization 
of  the  district,  he  may,  upon  proper  showing,  have  his  land  excluded 
from  the  district  and  from  assessment ;  but  where  such  an  opportu- 
nity having  been  given  to  a  land  owner  to  show  that  his  lands  would 
receive  no  benefits,  but  he  having  failed  to  appear  and  make  such 
showing,  he  is  bound  by  the  action  of  the  board.*  But  where  the 
statute  provides  in  effect  that  in  no  case  shall  any  land  be  held  by 
any  irrigation  district  or  taxed  for  irrigation  purposes  which  can 
not,  from  any  natural  cause,  be  irrigated  thereby,  as  is  the  case  in 
Colorado,  Nebraska,  Utah,  and  some  of  the  other  States,  the  question 
goes  to  the  jurisdiction  of  the  board,  and  may  be  raised  at  any  time 
in  a  proper  case,  because  this  provision  expressly  denies  the  juris- 
diction of  the  board  to  include  such  land  in  an  irrigation  district 
or  to  tax  it  for  irrigation  purposes,  and  its  inclusion  would  be  a 
violation  of  the  plain  provision  of  the  statute.^ 

§  1432.  Proceedings — Dissolution  of  districts.  —  The  original 
Wright  irrigation  district  law  of  California,  enacted  in  1887,  made 
no  provisions  for  the  dissolution  of  such  districts.  Therefore,  it 
was  held  by  the  Court  that  an  action  could  not  be  maintained  to 
dissolve  such  corporation  in  the  absence  of  such  statute  specially 
conferring  the  right.  ^  Later,  however,  special  statutes  were  en- 
acted in  California  granting  the  right  to  these  districts  to  dissolve 
their  corporate  existence,  when  certain  conditions  exist  and  upon 
the  compliance  with  the  terms  of  the  statute.  In  the  laws  of  all 
the  other  States  there  are  also  provisions  for  the  dissolution  of  these 
irrigation  districts. 

The  proceedings  for  the  dissolution  of  irrigation  districts  in  effect 
are  as  follows :     Whenever  a  majority  of  the  resident  land  owners, 

4  Knowles  T.  New  Sweden  Irr.  Dist.,  triot  is  in  fact  such  that  from  some 

16  Idaho  217,  101  Pac.  Eep.  81.  natural   cause   it   is   non-irrigable,   or 

6  Andrews  v.  Lillian  Irr.  Dist.,   66  is    expressly    exempt    by    the    statute 

Neb.    458;    on   rehearing,   97    N.    W.  from  the  operation  of  the  law  provid- 

Eep.  336.  ing  for  the  organization  of  irrigation 

Where  the  owner  of  land  proceeds  districts  and  taxing  of  lands  within 
in  equity  to  have  the  same  detached  the  boundary  of  such  districts  for  ir- 
from  an  irrigation  district,  in  order  to  rigation  purposes.  Sowerwine  v.  Gen- 
defeat  the  jurisdiction  of  the  county  tral  Irr.  Dist.,  85  Neb.  687,  124  N.  W. 
board,  it  must  be  clearly  shown,  and  Eep.  118. 

in  like  manner  found  by  the  Court,  i  People  v.  Selma  Irr.  Dist.,  98  Cal. 

that  the  land  embraced  within  the  dis-  206,  32  Pac.  Eep.  1047. 
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representing  a  majority  of  the  number  of  acres  of  irrigable  land,  or 
a  majority  of  the  value  of  said  property,  as  the  case  may  be,  in  any 
organized  irrigation  district  shall  petition  the  board  of  directors  to 
call  a  special  election  for  the  purpose  of  submitting  to  the  land 
owners  of  said  irrigation  district  a  proposition  to  vote  on  the  disso- 
lution of  the  said  irrigation  district.  In  the  majority  of  the  States 
no  district  can  be  dissolved  unless  the  petition  for  dissolution  shows 
that  all  bills  and  claims  of  every  nature  whatsoever  have  been  fully 
satisfied  and  paid.  If  the  board  of  directors  are  so  satisfied  that 
all  bills  and  claims  have  been  fully  satisfied,  it  is  made  their  duty  to 
call  an  election,  by  the  publication  of  notice  for  the  same,  as  pro- 
vided by  the  statute,  and  to  hold  the  election  for  that  purpose.  If 
the  majority  of  the  ballots  cast  at  such  election  shall  contain  the 
words,  "For  Dissolution — Yes,"  then  it  shall  be  the  duty  of  said 
board  of  directors  to  declare  said  district  to  be  disorganized  and 
shall  certify  the  same  to  the  county  clerk  of  the  respective  counties 
in  which  the  said  district  is  situated.^ 

In  California  the  proceeding  after  the  canvass  of  the  votes  is 
somewhat  different.  If  two-thirds  of  the  votes  cast  at  such  election 
shall  be  "Dissolution  of  the  district — ^Tes,"  the  board  of  directors 
shall  file  a  petition  in  the  Superior  Court  of  the  proper  county  to 
determine  the  validity  of  the  proceedings  had  and  of  the  proposed 
plan  for  dissolution.  Such  action  shall  be  in  the  nature  of  a  pro- 
ceeding in  rem,  and  jurisdiction  of  all  parties  interested  may  be  had 
by  publication  of  a  notice  of  the  pendency  of  the  action  as  provided 
by  the  statute.  The  Court  in  its  decree  is  given  the  power  to  make 
orders  necessary  to  carry  out  the  said  proposition  for  the  discharge 
of  the  indebtedness  and  distribution  of  the  property  of  the  district, 
including  the  right  to  apportion  any  indebtedness  found  due,  and  to 
declare  said  portions  liens  upon  the  various  parcels  and  lots  of  land 
within  the  district,  and  may  decree  a  sale  of  its  assets  in  such  a 
manner  as  may  effectuate  said  proposition  and  as  the  Court  may 
judge  best.  Provisions  are  also  made  for  the  collection  of  assess- 
ments due  the  district.  Whenever  all  the  property  of  such  district 
shall  have  been  disposed  of,  and  all  indebtedness  and  obligations 

2  Laws  Colo.,  1905,  p.  270,  Sees.  48,      1908,   Sees.   3487,   3488 ;   Laws  tJtah, 
49 ;    3   Colo.   Stat.   Ann.,   Morr.   Ed.,      1909,  p.  165,  Sees.  48,  49. 
1911,   Sees.    3787,   3788;    Rev.    Stat.,  See   Thompson    v.    MeFarland,   29 

Utah  455,  82  Fae.  Rep.  478. 
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thereof,  if  any  there  be,  shall  have  been  discharged,  the  balance  of 
the  money  of  said  district  shall  be  distributed  to  the  assessment 
payers  in  said  district  upon  the  last  assessment  roll  in  the  propor- 
tion in  which  each  has  contributed  to  the  total  amount  of  said  assess- 
ment, and  the  Court  shall  enter  a  final  decree  declaring  said  district 
to  be  dissolved.3  Where  an  irrigation  district  is  disincorporated 
it  can  not  affect  the  validity  of  the  bonds  it  had  previously  issued 
and  sold.* 

3  Gen.  Laws  Cal.,  Henning,  1908,  pp.  4  Herring  v.  Modesto  Irr.  Dist.,  95 

590-593.  Fed.  Eep.  705. 
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§  1433.    Scope  of  chapter. 

§  1434.    Municipal  corporations — Corporate  nature. 

i  1435.  General  power  of  municipal  corporation  to  own  and  control  its 
own  water  rights  and  plant* 

§  1436.    The  appropriation  of  water  by  municipal  corporations. 

§  1437.  Purchase  of  water  rights  and  waterworks  by  municipal  corpora- 
tions. 

§  1438.    Acquisition  of  water  rights  and  waterworks  by  condemnation. 

§1439.  Rights  of  municipalities  succeeding  to  Spanish-Mexican  pueblo 
rights. 

§  1440.  Appropriations  by  others  than  the  municipality  for  municipal 
purposes. 

§  1441.    The  alienation  of  its  water  rights  by  a  municipality. 

§  1442.  Construction  of  franchises  granted  to  companies  to  furnish  water 
to  municipalities. 

§  1443.    Duty  to  furnish  water  to  the  inhabitants  of  municipalities. 

§  1444.  Right  to  fix  water  rates  by  city  ordinance  in  the  absence  of 
contract. 

§  1445.  The  power  of  a  municipality  to  fix  water  rates  by  contract  with 
a  water  company. 

§  1446.    Ordinances  fixing  water  rates  affecting  existing  contracts. 

§  1447.  Regulation  and  control  of  irrigation  ditches  within  a  munici- 
pality— Where  owned  by  municipality. 

§  1448.  Regulation  and  control  of  irrigation  ditches  within  a  munici- 
pality— Where  owned  by  other  parties. 

§  1433.  Scope  of  chapter. — It  is  not  the  intent  of  this  work  to 
go  into  all  the  features  of  the  laws  and  city  ordinances  regulating 
the  control  and  distribution  of  waters  by  a  city  or  town.  In  this 
chapter  we  wiU  therefore  confine  our  discussion  more  particularly 
to  the  subject  of  water  rights  acquired  by  municipal  corporations 
under  the  Western  Doctrine  of  appropriation  of  water. 

§  1434.  Municipal  corporations — Corporate  nature. — A  munici- 
pal corporation,  in  its  strict  and  proper  sense,  is  defined  as  a  body 
politic  and  corporate  constituted  by  the  incorporation  of  the  inhab- 
itants of  a  city  or  town  for  the  purposes  of  local  government 

(2582) 
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thereof.!  While  municipal  corporations  constitute  one  class  of 
public  corporation,  all  public  corporations  are  not  municipal  cor- 
porations, although  the  terms  are  sometimes  used  as  synonymous. 
Take,  for  example,  irrigation  districts ;  they  have  often  been  referred 
to  as  municipal  corporations,  while,  strictly  speaking,  they  are  not 
municipal  corporations,  but  public  corporations. 2  Municipal  cor- 
porations must  also  be  distinguished  from  private  corporations,  al- 
though the  latter  are  at  times  public  service  or  quasi-public  in  their 
nature.^ 

§  1435.  General  power  of  manicipal  corporation  to  own  and 
control  its  own  water  rights  and  plants. — ^A  municipal  corporation 
always  has  the  power  under  its  charter  to  own  water  rights  and  the 
distributing  plant  connected  therewith.^  The  city  may  acquire  its 
water  rights  by  appropriation,^  by  purchase,  and  by  condemnation. 
It  may  also  construct,  at  its  own  expense,  or  borrow  money  for  the 
purpose  of  constructing  the  storing  and  distributing  plant  in  order 
to  utilize  the  water  so  acquired. 

The  use  of  water^by  the  residents  of  municipal  corporations  for 
domestic,  drinking,  and  culinary  purposes,  and,  also,  the  use  of 
water  by  a  municipality  itself,  such  as  for  sprinkling  streets,  flush- 
ing sewers,  and  protection  against  fires,  being  beneficial  uses  or  pur- 
poses in  the  highest  sense  of  the  term,  it  therefore  follows  that  under 
the  Arid  Region  Doctrine  of  appropriation  ^  a  valid  appropriation 
of  water  may  be  made  for  these  purposes.^  The  essential  acts  of  the 
appropriation  may  be  performed  by  individuals  or  private  corpora- 

1  Dillon's  Municipal  Corporations,  3  Tor  private  water  corporations,  see 
4tli  Ed.,  Sec.  19.  Chaps.  72-77,  Sees.  1449-1529. 

2  For  the  distinction  between  public  1  See  Fellows  v.  Loa  Angeles,  151 
and  municipal  corporations,  see  irri-  Cal.  52,  90  Pac.  Eep.  137. 

gation  districts — definition  and  corpo-  See,  also.  South  Pasadena  v.  Pasa- 

rate  nature,  Sec.  1404.  dena  etc.  Co.,  152  Cal.  590,  93  Pae. 

See,    also,    Board    of   Directors    of  Eep.  490;  Aylmore  t.  City  of  Seattle, 

Middle  Kittitas  Irr.  Dist.  v.  Peterson,  40  Wash.  42,  92  Pae.  Eep.  932. 

4  Wash.  147,  29  Pac.  Eep.  995 ;  Dil-  2  See  Sees.  684,  696,  1436. 

Ion's  Municipal  Corporations,  4th  Ed.,  sFor  the  Arid  Eegion  Doctrine,  see 

See.  22 ;  In  re  jBorids  of  the  Madera  Chap.  31,  Sees.  585-594. 

Irr.  Dist.,  92  Cal.  296,  28  Pae.  Eep.  *  For  the  appropriation  of  water  for 

272,  14  L.  E.  A.  755,  27  Am.  St.  Eep.  municipal  purposes,  see  See.  696. 
106;  Alfalfa  Irr.  Dist.  v.  CoIUns,  46 
Neb.  411,  64  N.  W.  Eep.  1086. 
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tions  for  tlie  express  purpose  of  the  sale  or  rental  of  the  water,  or 
the  water  rights,  to  a  mimicipality  or  to  its  residents ;  ^  or  these 
acts  may  be  performed  by  a  city  or  town  in  its  municipal  capacity, 
and  such  municipality  may  thus  acquire  a  perfect  title  to  the  water 
rights  for  such  purposes.  In  the  performance  of  these  essential 
acts  necessary  to  constitute  a  valid  appropriation  there  is  no  differ- 
ence, as  far  as  the  law  is  concerned,  between  those  which  must  be 
performed  by  a  municipal  corporation  and  those  which  must  be 
performed  by  an  individual  or  a  private  corporation.  The  law  of 
the  State  wherein  the  appropriation  is  made  must  be  complied  with 
in  either  case.  And  as  far  as  the  power  of  a  municipal  corporation 
is  concerned  to  make  the  appropriation,  it  has  an  equal  standing 
with  an  individual  or  a  private  corporation,  no  more  and  no  less. 
The  mere  fact  that  the  appropriator  is  a  city  or  town,  other  things 
being  equal,  does  not  give  it  any  better  or  greater  right  under  the 
law  to  make  the  appropriation  than  is  given  an  individual  or  private 
corporation.  The  priority  of  the  appropriation  also  gives  the  better 
right  both  as  between  different  municipal  corporations,  or  as  between 
a  municipal  corporation  and  an  individual  or  a  private  corporation.* 
As  we  have  seen,  also,  in  previous  sections,  a  municipality  may, 
under  certain  conditions,  be  also  a  riparian  proprietorJ- 

§  1436.    The  appropriation  of  water  by  municipal  corporations. 

— The  statutes  of  the  various  States  authorize  municipal  corpora- 
tions to  acquire  all  water  rights  necessary  to  supply  the  inhabitants 
of  the  same  with  water,  as  well  as  to  acquire  water  for  the  use  of 
the  municipalities.  Therefore,  in  those  jurisdictions  where  the 
acquisition  of  such  rights  by  appropriation  is  recognized,  it  is  gen- 
erally conceded  that  municipal  corporations  in  their  corporate  ca- 
pacity may  make  appropriations.  Therefore,  a  city  or  town  being 
given  the  power  to  use  all  reasonable  means  to  supply  the  people 
within  its  borders  with  water  for  aU  useful  and  beneficial  purposes, 
and  to  that  end  to  acquire  aU  necessary  water  rights  by  appropria- 

B  For  the  acts  necessary  to   make         e  For  the  rights  of  prior  and  snb- 

a  valid  appropriation,  see  Sees.  710-  sequent  appropriators,  see  Sees.  776- 

728.  786. 

For  the  rights  of  private  corpora-         7  For  a  municipality  as  a  riparian 

tions  to  make  appropriation  of  water  proprietor,  see  See.  482. 
for  the  purpose  of  sale  or  rental,  sea 
Sees.  703,  1470. 
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tioji  or  other  lawful  ways,  and  to  make  and  enforce  reasonable  rules 
and  regulations  to  control  the  same,  it  is  the  duty  of  the  municipal 
corporation  to  exercise  that  power,  so  far  as  the  health,  safety,  con- 
venience, and  good  of  its  inhabitants  demand.  ^  But  the  appropri- 
ation of  water  by  a  city  or  town  from  a  natural  stream  or  other 
source  of  water  supply  stands  in  law,  as  respects  the  rights  of  others 
who  have  acquired  rights  to  the  waters  of  the  same  stream,  the  same 
as  though  the  appropriation  was  made  by  an  individual  or  by  a 
company.  If  the  municipal  corporation  is  first  in  time,  it  has  the 
superior  right  to  the  use  of  the  water  to  the  full  extent  of  the  appro- 
priation. If,  however,  the  rights  acquired  by  the  municipality  are 
subsequent  in  time  to  the  rights  acquired  by  others,  they  are  subject 
to  the  rights  of  the  prior  appropriators.  The  Arid  Region  Doctrine 
of  appropriation  that  he  who  is  first  in  time  has  the  superior  right 
to  the  full  extent  of  his  appropriation,  applies  in  full  force  where 
the  appropriator  is  a  municipality;  and  the  mere  fact  that  the  ap- 
propriator  is  a  municipal  corporation  gives  it  no  better  right  to 
make  the  appropriation  than  though  the  appropriator  was  an  indi- 
vidual or  a  private  corporation.^    As  was  well  said  in  a  recent  Ore- 


1  CSty  o£  Springville  v.  Fulmer,  7 
Utah  450,  27  Pae.  Rep.  577,  where  it 
is  said:  "And,  having  the  power,  it 
was  the  duty  of  the  plaintiff  to  use  it, 
so  far  as  the  health,  safety,  con- 
venience, and  good  of  its  inhabitants 
demanded.  In  addition  to  the  powers 
expressly  conferred  by  its  charter,  the 
law  added  such  implied  powers  as 
might  become  necessary  to  give  effect 
to  them." 

A  municipal  corporation  may  ac- 
quire all  the  rights  to  the  waters  of 
a  stream,  by  the  appropriation  thereof, 
and  having  its  claim  recognized  by  the 
riparian  owners  along  the  stream,  al- 
though for  a  considerable  time  it  does 
not  consume  all  of  the  water  claimed. 
Feliz  V.  Los  Angeles,  58  Cal.  73. 

See,  also.  Elms  v.  Los  Angeles,  58 
Cal.  80;  Salt  Lake  City  v.  Salt  Lake 
City  etc.  Co.,  24  Utah  249,  67  Pac. 
Rep.  672,  25  Utah  441,  71  Pac.  Rep. 
1069,  61  L.  E.  A.  648;  Crawford  Com- 


pany V.  Hathaway  (Hall),  67  Neb. 
325,  93  N.  W.  Rep.  781,  60  L.  R.  A. 
889,  108  Am.  St.  Rep.  647;  Kansas 
City  V.  Slangstrom,  53  Kan.  431,  36 
Pac.  Rep.  706;  Lone  Tree  D.  Co.  v. 
Rapid  City  etc.  Co.,  16  S.  D.  451,  93 
N.  W.  Rep.  650;  Montecito  etc.  Co.  v. 
Santa  Barbara,  144  Cal.  578,  77  Pae. 
Rep.  1113;  Id.,  151  Cal.  377,  90  Pac. 
Rep.  935;  Santa  Barbara  v.  Gould, 
143  Cal.  421,  77  Pac.  Rep.  151;  Carl- 
son V.  City  of  Helena,  43  Mont.  1, 
110  Pac.  Rep.  114;  Id.,  39  Mont.  82, 
102  Pac.  Rep.  39;  Spokane  Ranch  & 
Wafer  Co.  v.  Beatty,  37  Mont.  342,  96 
Pae.  Rep.  727,  97  Pac.  Rep.  838. 

2  City  of  Santa  Barbara  v.  Gould, 
143  Cal.  421,  77  Pac.  Rep.  151;  Junc- 
tion Creek  etc.  Co.  v.  City  of  Durango, 
21  Colo.  194,  40  Pac.  Rep.  356;  City 
of  Pocatello  v.  Bass,  15  Idaho  1,  96 
Pac.  Rep.  120. 

Where  -w^ter  has  been  appropriated 
and  used  for  30  years,  the  dominion 
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gon  case:  ^  "The  power  to  provide  a  water  system  is  not  govern- 
mental nor  legislative  in  its  character,  but  strictly  proprietary,  and 
the  city,  when  engaged  in  prosecuting  such  an  improvement,  is 
clothed  with  the  same  authority  and  subject  to  the  same  liabilities  as 
a  private  citizen. ' '  * 

Again,  in  order  for  a  municipality  to  have  the  right  to  the  water 
for  all  of  the  uses  for  which  it  claims,  there  must  be  an  appropria- 
tion covering  such  uses.  Therefore,*it  is  held  that  a  municipality 
itself  can  not,  under  an  appropriation  for  domestic  purposes  allowed 
by  the  statute  as  a  preference  right,  appropriate  all  of  the  water 
of  a  stream  for  "domestic  purposes"  and  use  the  same  for  general 
municipal  purposes,  including  water  for  the  sprinkling  of  streets 


and  right  to  the  use  and  diversion 
thereof  ■  for  beneficial  purposes  is 
vested  in  the  appropriator,  who  ean 
not  be  deprived  of  such  right  by  a  mu- 
nicipal corporation,  except  by  the  vol- 
untary act  of  the  appropriator,  by  for- 
feiture, or  by  operation  of  law.  Fisher 
T.  Bountiful  City,  21  Utah  29,  59  Pae. 
Eep.  520. 

See,  filso,  Springville  v.  Fullmer,  7 
Utah  450,  27  Pae.  Eep.  577;  Holman 
V.  City  of  Pleasant  Grove,  8  Utah 
78,  30  Pae.  Eep.  72. 

A  city  which  has  become  a  riparian 
owner  on  a  navigable  lake  and  on  its 
navigable  natural  outlet  has  no  right 
to  divert  the  water  of  the  lake  for 
municipal  purposes,  and  thus  lessen 
the  natural  flowage  of  the  water  in 
such  outlet,  to  the  injury  of  a  lower 
riparian  owner  and  prior  appropriator, 
without  compensating  him  therefor. 
City  of  New  Whatcom  v.  Fairhaven 
Land  Co.,  24  Wash.  493,  64  Pae.  Eep. 
735,  54  L.  E.  A.  190. 

See  City  and  County  of  Denver  v. 
Walker,  45  Colo.  387,  101  Pae.  Eep. 
348,  where  it  was  held  that  where  the 
complainant  alleged  an  appropriation 
of  water  by  a  city,  interference  with 
which  was  sought  to  be  enjoined,  but 


the  proof  showed  that  any  rights  of 
the  city  to  the  use  of  the  water  were 
not  based  on  an  appropriation,  but  on 
a  contract,  there  was  substantial  and 
fatal  variance,  and  the  plaintiff  could 
not  recover. 

3  Tone  V.  Tillamook  City,  58  Ore. 
382,  114  Pae.  Eep.  938. 

4  ' '  The  right  of  a  city  to  divert 
water  for  the  use  of  its  inhabitants 
is  not  superior  to  the  right  of  an  in- 
dividual or  a  farming  community  to 
divert  water  for  domestic  or  other 
purposes,  in  the  sense  that  the  city 
may  take  water  for  that  purpose  from 
those  who  have  previously  appropri- 
ated it  for  the  same,  or  some  other 
beneficial  use,  without  compensating 
the  senior  appropriators. "  Town  of 
Sterling  v.  Pawnee  Extension  Ditch 
Co.,  42  Colo.  421,  94  Pae.  Eep.  339. 

See,  also,  Montrose  Canal  Co.  v. 
Loutsenheizer,  23  Colo.  233,  48  Pae. 
Eep.  532. 

Eights  acquired  to  the  use  of  water 
for  irrigation  by  a  private  party  can 
not  be  taken  by  a  city  for  domestic 
use  by  its  inhabitants  without  just 
compensation.  Striokler  v.  Colo. 
Springs,  16  Colo.  61,  26  Pae.  Eep.  313, 
25  Am.  St.  Eep.  245. 
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and  to  furnish  power  for  a  lighting  plant.  ^     But  in  order  to  acquire 
this  right  the  city  must  exercise  the  power  of  eminent  domain.^ 

§  1437.  Purchase  of  water  rights  and  water  works  by  munici- 
pal corporations. — Not  only  may  a  municipal  corporation  appro- 
priate water  and  construct  the  necessary  system  of  water  works  in 
its  corporate  capacity,^  but  also  under  its  general  powers  it  may 
purchase  water  rights,  where  there  has  been  a  valid  appropriation 
of  the  water  previously  made  by  others,  and  it  may  also  purchase 
the  system  of  water  works  where  constructed  and  owned  by  others. 
In  fact,  it  is  the  duty  of  municipal  corporations,  under  the  general 
welfare  clause  contained  in  their  charter  to  supply  itself  and  its 
inhabitants  with  a  sufficient  supply  of  pure  water,  and  that,  too, 
whether  this  be  by  appropriation,  purchase,  or  by  the  granting  of 
franchises  to  private  corporations  for  this  purpose.^ 


5  Crawford  Company  v.  Hathaway 
(HaU),  67  Neb.  325,  93  N.  W.  Kep. 
781,  60  L.  E.  A.  889,  108  Am.  St. 
Eep.  647. 

See,  also,  the  appropriation  of  water 
for  domestic  purposes,  Sec.  692. 

The  fact  that  a  city,  in  violation  of 
its  charter,  has,  from  time  immemorial, 
continuously  diverted  water  from  a 
stream,  and  sold  it  to  consumers  with- 
out its  limits  for  extra  municipal  use, 
does  not  constitute  an  appropriation 
thereof,  as  against  a  lower  riparian 
owner.  Vernon  Irr.  Co.  v.  Los  An- 
geles, 106  Cal.  237,  39  Pae.  Eep.  762. 

6  Montpelier  Mill  Co.  v.  City  of 
MontpeUer,  19  Idaho  212,  113  Pae. 
Eep.  741. 

1  For. the  appropriation  of  water  by 
municipal  corporations,  see  Sees.  696, 
1436. 

2  ' '  One  of  those  powers,  necessarily 
implied  by  the  general  welfare  clauses 
of  the  charter,  is  to  supply  the  city 
with  water."  City  of  Joseph  v.  Jo- 
seph Waterworks  Co.,  57  Ore.  586,  111 
Pae.   Eep.   864,   112  Pae.  Eep.   1083. 

A  mere  grant  of  power  to  a  city  to 
provide  and  supply  water  to  its  in- 


habitants gives  power  to  acquire  for 
that  purpose  water  supplies  without 
the  city.  City  of  South  Pasadena  v. 
Pasadena  etc.  Co.,  152  Cal.  390,  93 
Pae.  Eep.  490. 

The  making  and  filing  of  a  plan 
laying  out  the  townsite  upon  a  desert 
entry  will  not  dedicate  to  the  public 
the  water  used  upon  the  streets  and 
alleys  of  said  townsite  under  a  water 
right  subsequently  located  and  ac- 
quired. Village  of  Hailey  v.  Eiley,  14 
Idaho  481,  95  Pae.  Eep.  686,  17  L.  E. 
A.,  N.  S.,  86. 

See,  also,  Cherryvale  W.  Co.  v. 
Cherryvale,  65  Kan.  219,  69  Pae.  Eep. 
176;  Fellows  v.  Los  Angeles,  151  Cal. 
52,  90  Pae.  Eep.  137;  Striekler  v.  City 
.of  Colorado  Springs,  16  Colo.  61,  26 
Pae.  Eep.  313,  25  Am.  St.  Eep.  245; 
Lidgerwood  Park  Waterworks  Co.  v. 
City  of  Spokane,  19  Wash.  365,  113 
Pae.  Eep.  352 ;  Oreutt  v.  Pasadena  etc. 
Co.,  152  Cal.  599,  93  Pae.  Eep.  497; 
Graham  v.  Pasadena  etc.  Co.,  152  Cal. 
596,  93  Pae.  Eep.  498;  City  of  South 
Pasadena  v.  Pasadena  etc.  Co.,  152 
Cal.  590,  93  Pae.  Eep.  490;  City  of 
Los  Angeles  v.  Los  Angeles  etc.  Co., 
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As  we  have  discussed  in  previous  sections,  a  change  of  the  use  of 
the  water  may  be  made  from  irrigation  to  municipal  uses,  provided 
that  others  are  not  injured  thereby.^ 

It  is  held  that  the  duty  of  a  city  in  this  respect  is  limited  to  the 
city  uses  and  the  use  of  its  inhabitants,-  and  that  it  is  not  a  city  pur- 
pose to  furnish  water  to  the  board  of  education  of  a  city  for  the 
use  of  its  public  schools.*  Water  rights  may  not  only  be  purchased 
by  a  corporation,  but  where  a  city  owns  a  water  right  of  such  im- 
pure quality  that  it  is  unfit  for  domestic  purposes,  it  may  exchange 
such  rights  with  farmers  for  irrigation  use  for  pure  water  owned 
by  such  farmers  for  city  use.  So,  where  a  contract  between  a  city 
and  certain  farmers  entitled  to  water  for  irrigation  for  an  exchange 
of  water  provided  that  in  case  the  city  made  default  in  furnishing 
the  farmers  the  exchange  water  from  its  canal,  they  reserved  the 
right  to  use  the  water  they  agreed  to  exchange  only  during  the  time 
the  city's  default  continued,  unless  the  failure  of  the  city  continued 
for  a  period  of  six  months,  when  it  should  be  optional  with  the 
farmers  to  terminate  the  contract,  and  the  city's  ability  to  perpet- 
ually furnish  the  farmers  the  required  amount  in  exchange  was  con- 
ceded, such  contract  provision  was  a  condition  subsequent,  and  did 
not  prevent  the  city  from  acquiring  an  absolute  right  to  the  farmers' 
water  within  the  Utah  Constitution,  Article  14,  Section  4.^ 

But  in  the  purchase  of  water  rights  by  a  city,  the  property  rights 

124  Cal.  368,  57  Pac.  Eep.  211,  571;  3  Striokler  v.  Colorado  Springs,  16 

Water-Supply    Co.    v.    City  of  Albu-  Colo.  61,  26  Pae.  Eep.  313,  25  Am. 

querque,  9  N.  M.  441,  54  Pae.  Eep.  St.  Rep.  245. 

969;  City  of  New  Whatcom  v.  Pair-  For  changes  that  may  be  made  of 

haven  Land  Co.,  24  Wash.  493,  64  Pac.  use,  see  Sees.  869-873. 

Eep.  735,  54  L.  E.  A.,  190;  City  of  .       4  Water-Supply  Co.  v.  City  of  Albu- 

Leavenworth  v.  Leavenworth  etc.  Co.,  querque,  9  N.  M.  441,  54  Pao.  Eep. 

69  Kan.  82,  76  Pae.  Eep.  451;  State  969. 

ex  ret  Hungate  v.  City  of  Topeka,  68  See,  also.  National  Waterworks  Co. 

Kan.  177,  74  Pae.  Eep.  647;  Carlson  T.   School  Dist.   of   Kansas   City,   23 

V.  City  of  Helena,  39  Mont.  82,  102  Mo.  App.  227. 

Pac.  Eep.  39;   Griffin  v.  City  of  Ta-  6  State  ea;  reZ.  Ellerbeck  v.  Salt  Lake 

coma,   49   Wash.   524,   95   Pac.   Eep.  City,  29  Utah  861,  81  Pae.  Eep.  273. 
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of  others  must  be  respected  not  only  as  to  the  water  rights,^  but 
also  as  to  the  system  of  water  worksJ 

Again,  when  a  city  acquires  the  water  system  and  rights  from  a 
corporation  engaged  in  the  supplying  of  water  for  a  public  use,  it 
assumes  the  burden  of  supplying  water  to  those  entitled  to  the  use 
of  the  water  from  its  grantor,  to  which  it  was  subject  at  the  time 
of  the  purchase.® 

Oftentimes  where  a  private  corporation  is  furnishing  water  to  a 
municipality  under  a  franchise  granted  by  it,  it  is  provided  in  the 
franchise  itself  that  the  city  or  town,  at  the  expiration  of  such  fran- 
chise, or  a  certain  period  of  time  fixed  therein,  may  exercise  the 
right  to  purchase  the  water  rights  and  systems  of  water  works  from 
the  company  upon  a  valuation  of  the  property  at  the  time  of  the 
purchase,  to  be  determined  in  some  method  prescribed  in  the  fran- 
chise. And  a  usual  method  prescribed  for  the  valuation  of  the  prop- 
erty is  by  arbitration.^ 


6  The  owner  maHng  the  first  ap- 
propriation can  not  deprive  the  other 
owners  of  the  water  from  a  stream 
by  selling  his  rights  to  supply  the  in- 
habitants of  a  eity.  Creek  v.  Boze- 
man  Waterworks  Co.,  15  Mont.  121, 
38  Pao.  Eep.  459. 

See,  also,  Strickler  v.  Colorado 
Springs,  16  Colo.  61,  26  Pao.  Eep. 
313,  25  Am.  St.  Eep.  245;  Pisher  v. 
Bountiful  City,  21  Utah  29,  59  Pae. 
Eep.  520;  Crawford  Co.  v.  Hathaway 
(HaU),  67  Neb.  325,  93  N.  W.  Eep. 
781,  60  L.  E.  A.  889,  108  Am.  St. 
Eep.  647;  City  of  New  Whatcom  v. 
Pairhaven  Land  Co.,  24  Wash.  493,  64 
Pae.  Eep.  735,  54  L.  E.  A.  190. 

7  The  owner  of  a  system  of  water- 
works, erected  and  maintained  under 
a  valid  city  ordinance  granting  a  fran- 
chise therefor  for  20  years,  may  en- 
join the  city  from  taking  the  plant 
in  an  unlawful  manner,  notwithstand- 
ing the  expiration  of  such  period. 
City  of  Leavenworth  v.  Leavenworth 
City  etc.  Co.,  69  Kan.  82,  76  Pae. 
Eep.  451. 

A  city  without  power  to  take  pos- 


session of  a  waterworks  plant  right- 
fully may  be  enjoined  from  doing  so 
forcibly.  City  of  Los  Angeles  v.  Los 
Angeles  etc.  Co.,  124  Cal.  368,  57 
Pae.  Eep.  211,  571. 

See,  also,  State  ex  rel.  Dunbar  v. 
Galena  W.  Co.,  63  Kan.  317,  65  Pae. 
Eep.  257. 

8  Orcutt  V.  Pasadena  etc.  Co.,  152 
Cal.  599,  93  Pae.  Eep.  497;  Graham 
V.  Pasadena  etc.  Co.,  152  Cal.  596,  93 
Pae.  Eep.  498;  City  of  South  Pasa- 
dena V.  Pasadena  etc.  Co.,  152  Cal. 
590,  93  Pae.  Eep.  490;  Fellows  v. 
City  of  Los  Angeles,  151  Cal.  52,  90 
Pae.  Eep.  137;  City  of  Los  Angeles 
V.  Los  Angeles  etc.  Co.,  124  Cal.  368, 
57  Pae.  Eep.  211,  571. 

See,  also,  for  duty  to  furnish  water, 
Sec.  1443. 

9  A  provision  for  arbitration  in  a 
contract  for  the  sale  of  waterworks 
to  a  city  is  not  void  by  reason  of  a 
stipulation  that  the  finding  of  the 
arbitrators  should  be  approved  by  the 
eity  council  to  be  binding  on  the  eity. 
Lidgerwood  etc.  Co.  v.  City  of  Spo- 
kane, 19  Wash.  365,  53  Pao.  Eep.  352. 
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§  1438.  Acqnisition  of  water  rights  and  water  works  by  con- 
demnation.— Water  rights,  lands,  and  systems  of  water  works  may 
he  acquired  by  a  municipal  corporation  by  virtue  of  the  power  of 
eminent  domain  in  ah  action  for  the  condemnation  of  the  same. 
Such  a  use  is  unquestionably  a  public  use,  for  which  such  actions 
will  lie.i  But  it  is  held  in  Colorado  that  the  right  to  enlarge  a 
private  ditch  can  not  be  acquired  by  condemnation  proceedings 
brought  by  a  city  for  that  purpose  where  the  statute  only  recognized 
such  a  right  in  persons  seeking  to  acquire  a  right  of  way  for  the 
purpose  of  conducting  the  water  for  use  upon  their  own  lands. ^ 
The  subject  of  the  acquisition  of  such  rights  by  virtue  of  the  power 
of  eminent  domain  has  been  discussed  in  previous  portions  of  this 
work.3 

§  1439.  Rights  of  municipalities  succeeding  to  Spanish-Mexi- 
can pueblo  rights. — ^As  we  have  seen  in  a  previous  portion  of  this 
work,  that  in  Mexico  in  the  foundation  of  pueblos  or  agricultural 
villages  it  was  the  custom  to  set  aside  for  the  use  of  the  pueblo  and 
its  inhabitants  a  certain  area  of  land,  and  also  to  grant  certain 
rights  to  the  waters  flowing  to  and  through  the  pueblo.  Under  the 
plan  adopted  for  the  foundation  of  the  pueblo  of  Pictie,  in  the  State 
of  Sonora,  the  area  of  land  so  set  aside  was  sixteen  square  leagues, 
and  certain  rights  were  also  granted  to  the  pueblo  and  its  inhabit- 

1  "AU  private  property  is  held  sub-  S.  685,  41  L.  Ed.  1165,  17  Sup.  Ct. 

ject  to  the  demands  of  a  public  use.  Eep.  718. 

The    constitutional   guaranty   of   just  Los  Angeles  v.   Pomeroy,   124  Cal. 

compensation   is   not   a  limitation   of  597,   57  L.   Ed.   585;   Hooker  v.  Los 

the  power  to  take,  but  only  a  oondi-  Angeles,   188   U.   S.   314,   47   L.   Ed. 

tion  of  its  exercise.     .    .    :    That  the  487,  23  Sup.  Ct.  Eep.  395,  63  L.  E. 

supply  of  water  to  a  city  is  a  public  A.    471;    City    of    Santa    Barbara   v. 

purpose  can  not  be  doubted,  and  hence  Gould,    143    Cal.    421,    77    Pac.   Eep. 

the   condemnation   of   a   water-supply  151. 

system  must  be  recognized  as  within  2  Junction  Creek  etc.  v.  City  of  Du- 

the  constitutional  limits  of  the  power  range,  21  Colo.  194,  40  Pac.  Eep.  356. 

of   eminent   domain.     It  matters   not  3  For    the    condemnation    of    water 

to  whom  the  water-supply  system  be-  rights,  see  Sees.  1087,  1088. 

longs,    individual    or    corporation,    or  For  the  condemnation  of  rights  of 

what    franchises    are   connected   with  way,  see  Sees.  1065-1086. 

it-;-all  may  be  taken  for  public  uses  See,   also.   Salt  Lake   City  v.  East 

upon  payment  of  just  compensation."      Jordan  Irr.  Co.,  Utah  ,  121 

Mr.   Justice  ■  Brewer   in  Long   Island  Pac.  Eep.  592. 
Water-Supply  Co.  v.  Brooklyn,  166  U. 
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ants  to  the  waters  flowing  through  and  to  the  pueWo.^  Many  of  the 
cities  and  towns  in  the  southwestern  portion  of  the  United  States, 
notably  in  California,  Arizona,  New  Mexico,  and  Texas,  were  origi- 
nally founded  as  Spanish-Mexican  pueblos,  and,  therefore,  acquired 
certain  rights  to  the  lands  set  apart  either  by  special  or  general 
ordinance  promulgated,  either  by  the  King  of  Spain,  under  Spanish 
rule,  or  by  the  Government  of  Mexico,  as  the  successor  thereof. 
Upon  the  acquisition  of  this  territory  by  the  United  States  under 
the  Treaty  of  Guadalupe  Hidalgo,^  and  the  Gadsden  Purchase,^  it 
was  provided  by  the  Acts  of  Congress  *  in  effect  that  within  a 
certain  period  of  time  individuals  and  cities  and  towns  claim- 
ing under  the  old  Spanish-Mexican  land  grants,  or  pueblo 
grants,  might  prove  up  their  claims  before  the  commission- 
ers appointed  under  the  provisions  of  the  Acts,  and  upon  due 
proof  thereof  an  award  defining  the  same  would  be  made  by 
the  commissioners  and  thereafterward  a  patent  would  be  issued 
from  the  United  States  to  the  city  or  town  or  to  the  individual,  as 
the  case  might  be.  A  municipality,  therefore,  founded  upon  one  of 
these  old  Spanish-Mexican  pueblo  grants,  having  proven  its  claim, 
succeeded  to  all  the  rights  both  in  the  land  and  waters  that  were 
formerly  owned  by  the  old  pueblo.  ^  And  as  it  was  held  under  the 
Spanish-Mexican  law  that  a  community  right  in  and  to  waters  was 
paramount  and  superior  to  the  rights  of  individuals,  where  the  same 
came  in  conflict,^  therefore  a  pueblo,  as  a  quasi-public  corporation 
and  representing  a  community,  acquired  rights  in  and  to  the  waters 
flowing  to  and  through  the  boundaries  of  the  pueblo,  which  rights 
were  paramount  and  superior  to  the  claims  of  individuals  in  and  to 
the  same  waters.  And  hence  it  follows  that  the  city  or  town  of  the 
United  States  which  is  the  successor  of  one  of  these  old  pueblos,  is 
also  the  successor  to  all  the  rights  in  and  to  the  waters  flowing  to 
or  through  the  pueblo  lands,  which  rights  are  paramount  and  su- 
perior to  rights  of  individuals.    And  when  the  right  of  the  pueblo 

1  For  the  Plan  of  Pictie,  see  Sec.  a  See  Sec.  399. 

581.  4  For  Act  of  March  3,  1851,  see  9 

For  the  Spanish-Mexican  laws  gov-  Stat.  L.  631,  Chap.  41. 

eming  waters,  see  Chap.  30,  Sees.  576-  5  For  the  rights  of  pueblos  to  wa- 

583.  ters,  see  Sees.  581,  582. 

2  For  the  acquisition  of  territory  by  6  For  the  Spanish-Mexican  laws,  see 
the  Treaty  of  Guadalupe  Hidalgo,  see  Chap.  30,  Sees.  570-584. 

Sec.  399. 
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was  prior,  this  is  also  recognized  as  an  element  giving  a  superior 
right.  It  therefore  follows  that  a  city  succeeding  to  the  rights  of  a 
pueblo  has  a  preference  or  prior  right  to  consume  the  waters  of  a 
natural  stream  and  its  tributaries,  even  as  against  an  upper  riparian 
proprietor  to  the  full  extent  as  may  be  necessary  for  its  inhabitants 
and  for  general  municipal  purposes.  So,  in  a  case  involving  the 
water  rights  of  the  city  of  Los  Angeles  as  successor  to  the  rights 
of  the  pueblo  of  Nuestra  Senora  R^na  de  Los  Angeles,  where  it  was 
stipulated  by  the  parties  that :  "Under  the  laws  of  the  Kingdom  of 
Spain  said  pueblo  upon  its  foundation,  by  virtue  of  a  grant  under 
such  laws,  had  the  paramount  right  claimed  by  the  plaintiff  (the 
city)  in  the  complaint  herein  to  use  all  the  water  of  the  river,  and 
such  paramount  right  continued  to  exist  under  that  government  and 
under  the  Mexican  government  until  the  acquisition  of  California 
by  the  United  States, ' '  it  was  held  by  the  Supreme  Court  of  Califor- 
nia that  the  city  of  Los  Angeles  also  succeeded  to  the  rights  in  full 
of  the  old  pueblo  as  against  any  claims  which  might  be  made  by 
upper  riparian  owners  also  claiming  under  a  Mexican  grant.  ^  And 
upon  appeal  to  the  Supreme  Court  of  the  United  States  it  was  held 
that  the  decision  of  the  State  Court  upon  the  question  was  decisive.^ 

7  Los   Angeles   Milling   Co.   v.  Los  ters  o£  local  or  general  law."    217  U. 

Angeles,  152  Cal.  645,  93  Pao.  Eep.  S.  217,   54  L.  Ed.   736,  30   Sup.  Ct. 

869,.  where  it  was  held  that,  under  the  Eep.  452. 

Mexican  law,  a  pueblo,  as  a  quasi-pub-  s  See,  also.  Lux  v.  Haggin,  69  Cal. 

lie  corporation,  had  power  to  distribute  255,  4  Pae.  Eep.  919,   10  Pao.  Eep. 

to  the   common  lands  and  to  its  in-  674;  Vernon  Irr.  Co.  v.  Los  Angeles, 

habitants  the  waters  of  an  unnavigable  106  Cal.  237,  39  Pac.  Eep.  762 ;  Los 

river  on  which  the  pueblo  was  situ-  Angeles  v.  Pomeroy,  124  Cal.  597,  57 

ated,  and  a  riparian  owner  could  not  Pac.   Eep.   585;    dismissed,  sub   nom. 

appropriate  the  water  so  as  to  inter-  Hooker  v.  Los  Angeles,  188  XJ.  S.  314, 

fere  with  the  common  use  or  destiny  47  L.  Ed.  487,  23  Sup.  Ct.  Eep.  395, 

which   a    pueblo    on   the    stream   had  63  L.  E.  A.  471;  Peliz  v.  Los  Angeles, 

given  to  the  water,  and  a  city  which  58  Cal.  73;  Anaheim  W.  Co.  v.  FuUer, 

is  the  successor  of  the  pueblo  holds  150   Cal.  327,   88   Pae.  Eep.   978,  11 

the  lands  and  water  rights  of  its  pred-  L.  E.  A.,  N.  S.,  1062;  FeUows  v.  Los 

ecessor   in  trust   for  its   inhabitants.  Angeles,   151   Cal.   52,   90   Pac.   Eep. 

This  case  was  appealed  to  the  Supreme  137;  Devine  v.  Los  Angeles,  202  U.  S. 

Court  of  the  United  States,  and  there  313,  50  L.  Ed.  1046,  26  Sup.  Ct.  Eep. 

dismissed  for  want  of  jurisdiction,  the  652 ;   Crystal  Springs  etc.  Co.  v.  Los 

Court  holding  "That  the  extent  of  the  Angeles,  177  TJ.  S.  169,  44  L.  Ed.  720, 

riparian   rights   belonging  to   pueblos  20  Sup.  Ct.  Eep.  573. 
or  persons  receiving  patients  are  mat- 
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As  to  the  extent  of  the  right  to  which  the  mumcipal  corporation  suc- 
ceeded, the  California  cases  seem  to  hold  that  as  long  as  the  city 
uses  the  water  for  municipal  purposes  and  for  supplying  its  in- 
habitants, for  which  the  right  was  dedicated,  that  such  an  amount 
of  water  may  be  used  from  the  stream  as  the  necessities  of  the  case 
demand,  even  to  the  use  of  all  the  water  of  the  stream.  And,  fur- 
ther, it  is  held  that  if  the  needs  of  the  pueblo  increased  in  the  fu- 
ture, the  right  will  expand  to  include  them,  and  this,  too,  although 
the  population  of  the  city  is  not  confined  to  its  original  limits.^ 
But,  upon  the  other  hand,  the  water  so  claimed  by  a  city  as  the  suc- 
cessor to  an  old  pueblo  right  must  be  used  by  the  municipality  for 
the  purposes  for  which  it  was  originally  dedicated.  And,  again, 
the  rights  of  the  city  from  this  source  can  not  exceed  the  rights  of 
the  pueblo  itself.  Hence  it  follows  that  such  a  city  has  no  right  to 
divert  the  water  of  a  stream  running  through  its  boundaries  for  the 
purpose  of  selling  it  to  persons  for  irrigating  lands  outside  of  the 
city  limits. I'* 

It  therefore  seems  to  us  that  title  to  water  rights  based  upon  the 
old  Spanish-Mexican  pueblo  right,  under  the  authorities  cited  and 
quoted  in  our  notes,  is  one  of  the  strongest  of  titles  that  a  munici- 
pality may  have.  It  is  not  only  a  right  absolute  in  itself  to  the 
extent  of  the  water  used  for  municipal  purposes  and  for  supplying 
its  inhabitants  with  the  necessary  water,  but  under  the  case  of  Los 
Angeles  v.  Pomeroy,  as  the  city  increases  in  size  and  population,  it 
is  an  expanding  right,  which  is  paramount  and  superior  to  the 
claims  of  others  until  the  city  eventually  lays  claim  to  all  the  water 
which  the  stream  supplies. 

§  1440.  Appropriations  by  others  than  the  municipality  for  mu- 
nicipal purposes. — ^Not  only  may  water  be  appropriated  by  a  mu- 

9  The  pueblo  right  to  water  of  a  expand   to   include  them;     and    this, 

stream  includes  the  right  to  take  aU  though  the  population  of  the  city  is 

the  water  that  is  reasonably  necessary  not  confined  to  the  original  pueblo  lim- 

to  give  an  ample  supply  for  the  use  its.    Los  Angeles  v.  Pomeroy,  124  Cal. 

of  the  inhabitants,  and  for  all  mu-  597,    57    Pao.    Eep.    585;    dismissed, 

nicipal   purposes   for   which   the   city  sub  nom.  Hooker  v.  Los  Angeles,  188 

may  require  water,  including  sewers,  TJ.  S.  314,  47  L.  Ed.  487,  23  Sup.  Ct. 

artificial   lakes,    irrigation    of    public  Eep.  395,  63  L.  E.  A.  471. 
parks,  etc.    This  right  is  measured  by         lo  Vernon  Irr.  Co.  v.  Los  Angeles, 

the   necessity,    and,    if    the  needs  in-  106  Cal.  237,  39  Pao.  Eep.  762, 
crease  in   the   future,   the   right  will 

163 — ^Kin.  on  Irr, 
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nicipality  for  its  own  use  and  tte  use  of  its  inhabitants,  but  also  it 
may  be  appropriated  by -individuals  or  private  corporations  for  the 
express  purpose  of  furnishing  water  for  such  purposes  for  profit 
or  hire.i  Even  in  the  absence  of  statutory  power  a  municipality, 
as  an  incident  to  its  organization,  has  the  right  to  give  a  franchise 
for  the  purpose  of  supplying  itself  with  water.2    g^t  these  appro- 


1  For  right  of  corporations  to  ap- 
propriate water,  see  Sees.  1470,  1492. 

2  City  of  Joseph  v.  Joseph  Water- 
works Co.,  57  Ore.  586,  111  Pae.  Bep. 
864,  112  Pae.  Eep.  1083;  Brenham  v. 
Brenham  Water  Co.,  67  Tex.  524,  4 
S.  W.  Eep.  143. 

It  is  within  the  power  of  a  city 
to  make  a  contract  with  another  city 
to  furnish  it  with  water,  where  it 
will  not  interfere  with  the  supply  of 
water  to  its  own  inhabitants,  since  the 
making  of  such  a  contract  is  not  an 
exercise  of  its  legislative  or  govern- 
mental powers,  but  is  for  the  private 
advantage  of  the  city,  and  its  inhab- 
itants. City  of  Colorado  Springs  v. 
Colorado  City,  42  Colo.  75,  94  Pae. 
Eep.  316. 

But  see  for  power  of  a  city  to  dis- 
pose of  its  water  rights,  See'.  1441. 

Where  two  corporations  were  formed 
for  the  purpose,  among  other  things, 
of  furnishing  the  city  of  San  Diego 
and  its  inhabitants  with  water,  and 
one  owned  the  water  supply  and  pipes 
to  conduct  it  to  the  limits  of  the  city, 
and  the  other  corporation  owned  a 
system  of  distributing  pipes  in  the 
city,  it  was  held  that  a  contract  be- 
tween the  two  companies  to  unite  in 
furnishing  the  city  with  water, 
whereby  the  proceeds  of  the  sales, 
after  deducting  operating  expenses, 
were  to  be  divided  between  the  two 
companies,  was  not  void  as  creating  a 
monopoly.  San  Diego  Water  Co.  v. 
San  Diego  Plume  Co.,  108  Cal.  549,  41 
Pae.  Eep.  495. 


Under  a  contract  between  a  city  and 
*  a  water  company,  by  which  the  latter 
agrees '  to  supply  the  city  with  water 
sufficient  for  fire  purposes,  an  indi- 
vidual citizen,  whose  property  has  been 
destroyed  by  fire  through  the  alleged 
neglect  of  the  water  company  in  com- 
plying with  the  terms  of  the  contract, 
has  no  right  of  action  against  the  com- 
pany upon  the  ground  that  there  was 
no  privity  of  contract  between  them. 
Bush  V.  Artesian  etc.  Co.,  4  Idaho  618, 
43  Pae.  Eep.  69;  see,  also,  cases  cited. 

See,  also,  San  Luis  W.  Co.  v.  Es- 
trada, 117  Cal.  168,  48  Pae.  Eep.  1075, 
where  by  legislative  grant  three  per- 
sons and  their  assigns  were  given  the 
exclusive  right  for  25  years  to  sup- 
ply the  inhabitants  of  a  town  with 
water,  and  it  was  held  that  a  corpora- 
tion might  purchase  and  hold  the  fran- 
chise previously  granted  to  the  per- 
sons, and  have  the  exclusive  right  dur- 
ing the  period  named  to  furnish  such 
supply. 

A  city  in  contracting  for  water- 
works to  supply  itself  and  inhabitants 
with  water  exercises  its  business  or 
proprietary  powers,  as  distinguished 
from  its  legislative  powers;  and  hence 
the  fact  that  the  contract  is  to  run 
for  a  long  term  of  years  does  not  ren- 
der it  void,  as  restricting  the  future 
legislative  powers  of  the  city.  State 
ex  rel.  Great  Falls  etc.  Co.  v.  Mayor 
etc.  of  Great  Palls,  19  Mont.  518,  49 
Pao.  Eep.  15. 

One  who  contracts  with  a  town  is 
charged   with   notice   of   the   statutes 
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priations,  as  is  the  case  where  the  municipality  is  the  appropriator, 
stand  upon  the  same  footing  as  the  appropriation  of  private  indi- 
viduals. Where  a  private  corporation  appropriated  certain  water 
for  supplying  a  certain  city  in  California,  the  Court  said:  "We 
do  not  see  that  this  fact  in  and  of  itself  could  give  the  company  a 
right  to'  anything  in  excess  of  the  40  inches"  (the  amount  appro- 
priated). And  the  Court  held  that  the  supply  could  not  be  in- 
creased with  the  growth  of  the  city  for  emergency  use,  as  against 
the  rights  of  the  other  appropriators.^     The  supplying  of  pure 


limiting  the  power  of  the  town  to  ful- 
fill such  contracts.  Raton  Waterworks 
Co.  V.  Town  of  Baton,  9  N.  M.  70,  49 
Pac.  Hep.  898. 

The  action  of  a  city  in  authorizing 
a  private  corporation  to  erect  water- 
works for  the  purpose  of  supplying 
the  city,  without  exclusive  rights, 
does  not  deprive  a  city  of  the  statu- 
tory right  to  erect  water  works  of  its 
own.  Thomas  v.  City  of  Grand  Junc- 
tion, 13  Colo.  App.  80,  56  Pae,  Rep. 
665. 

See,  also.  North  Springs  W.  Co.  v. 
City  of  Tacoma,  21  Wash.  517,  58  Pac. 
Rep.  773,  47  L.  R.  A.  214. 

Where  a  city  repudiates  a  contract 
with  a  water  company  providing  for 
the  payment  of  hydrant  rentals  semi- 
annually, but  still  uses  the  water  fur- 
nished by  the  company,  and  insists 
that  the  water  supply  be  continued 
regardless  of  the  contract,  a  com- 
mand in  a  writ  of  mandamus  that  the 
city  levy  sufficient  taxes  to  pay,  not 
only  the  six  months'  water  rentals  al- 
ready due,  but  also  those  due  for  the 
remaining  six  months  of  the  year,  is 
proper.  State  ex  rel.  v.  Mayor  etc. 
of  City  of  Great  Falls,  19  Mont.  518, 
49  Pae.  Rep.  15. 

But  that  a  town  is  not  authorized 
to  levy  a  special  tax  for  this  purpose, 
see  Raton  Waterworks  Co.  v.  Town 
of  Raton,  9  N.  M.  70,  49  Pac.  Rep. 
898. 


See,  also.  State  ex  rel.  Milsted  v. 
Butte  City  W.  Co.,  18  Mont.  199,  44 
Pae.  Rep.  966;  San  Luis  W.  Co.  v. 
Estrada,  117  Cal.  168,  48  Pae.  Rep. 
1075 ;  Crawford  Company  v.  Hathaway 
(Hall),  67  Neb.  325,  93  N.  W.  Rep.. 
781,  60  L.  R.  A.  889,  108  Am.  St.. 
Rep.  647;  Lone  Tree  D.  Co.  v.  Rapid 
City  etc.  Co.,  16  S.  D.  451,  93  N.  W. 
Rep.  650 ;  South  Pasadena  v.  Pasadena 
etc.  Co.,  152  Cal.  590,  93  Pac.  Rep. 
490;  Bothwell  v.  Consumers'  Co.,  13 
Idaho  568,  92  Pac.  Rep.  533;  Poea- 
tello  W.  Co.  V.  Standley,  7  Idaho  155, 
61  Pac.  Rep.  518;  Reno  W.  Co.  v. 
Leete,  17  Nev.  203,  30  Pac.  Rep.  702; 
City  of  Joseph  v.  Joseph  Waterworks 
Co.,  57  Ore.  586,  111  Pac.  Rep.  864, 
112  Pac.  Rep.  1083;  Los  Angeles  v. 
Los  Angeles  City  W.  Co.,  124  Cal. 
368,  57  Pae.  Rep.  210;  Town  of  Ukiah 
City  V.  Ukiah  etc.  Co.,  142  Cal.  173, 
75  Pac.  Rep.  773,  100  Am.  St.  Rep. 
107;  People  ex  rel.  Ricks  Water  Co. 
V.  Elk  River  etc.  Co.,  107  Cal.  221,  40 
Pae.  Rep.  521,  48  Am.  St.  Bep.  125; 
Grand  Junction  W.  Co.  v.  City  of 
Grand  Junction,  14  Colo.  App.  425,  60 
Pac.  Rep.  196;  Asher  v.  Hutchinson 
etc.  Co.,  66  Kan.  496,  71  Pac.  Bep. 
813,  61  L.  R.  A.  52. 

3  Duckworth  v.  Watsonville  etc.  Co., 
150  Cal.  520,  110  Pac.  Rep.  927;  Id., 
158  Cal.  206,  89  Pac.  Bep.  338. 

A  land  owner  may  enjoin  a  well 
constructed  by  a  grantee  of  the  city 
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water  by  a  private  corporation  to  the  inhabitants  of  a  city,  town,  or 
other  municipality,  is  a  public  use,  for  which  the  right  of  eminent 
domain  may  be  exercised.* 

Unfortunately,  every  city  and  town  does  not  own  its  own  water 
rights  and  system  of  water  works.  In  fact,  it  is  a  very  common 
thing  throughout  the  West,  and,  indeed,  throughout  the  whole  coun- 
try, for  the  water  rights  and  systems  of  water  works  used  in  supply- 
ing municipalities  and  their  inhqiitants  with  water  to  be  owned  by 
individuals  or  private  corporations,  who  or  which,  operating  under  a 
franchise  granted  by  the  municipalities,  construct  the  systems  of 
water  works  and  sell  or  rent  the  use  of  the  water  furnished  to  the 
cities  or  towns  and  to  their  inhabitants.  Usually  as  far  as  the  strict 
municipal  needs  are  concerned,  the  consideration  for  the  granting  of 
the  franchise  pays  for  aU  or  a  portion  of  the  water  furnished  for 
municipal  purposes.  All  profit  to  the  private  corporation  for  fur- 
nishing the  water  must,  therefore,  come  out  of  the  individual  users. 
These  corporations  have  not  been  at  all  backward  in  fixing  as  high 
a  rate  for  the  use  of  the  water  as  it  is  possible.  From  experience 
it  has  been  proven  that  such  corporations,  unless  their  powers  are 
limited  and  enforced  by  law,  ordinances,  or  the  specific  terms  of 
their  franchise,  are  liable  to  become  engines  of  oppression,  dealing, 
as  they  do,  with  one  of  the  elements  of  Nature  most  necessary  to  the 
welfare  and  prosperity  of  man.  The  extortionate  water  rates 
charged  in  many  cases  and  the  arbitrarily  shutting  off  of  the  water 
of  individual  users  for  the  failure  to  pay  such  rates,  have  probably 
caused  as  much  misery  as  any  one  thing  next  to  hunger  and  cold. 
And  another  unfortunate  thing  is  that  these  franchises  are  usually 
granted  at  an  early  period  of  the  history  of  the  city  or  town,  are 
exclusive  in  their  nature,  and  are  granted  for  long  periods  of  time. 
Again,  these  franchises  oftentimes  themselves  provide  that  the  com- 
pany may  charge  such  a  sum  for  the  use  of  the  water  at  what,  at  a 
later  period,  at  least,  may  be  deemed  excessive  rates.  The  fran- 
chises containing  such  provisions  being  deemed  in  the  nature  of  con- 
tracts, generally  can  not  afterward  be  impaired  by  subsequent  leg- 

upon    the  "highway   adjacent    to    the         4  State  ex  ret  Stropshire  v.  Superior 
owner 's  well  on  his  new  land,  where      Court  of  Pacific  County,  51  Wash.  386, 
the  new  well  would  injure  the  rights      99  Pac.  Eep.  3. 
of  the  land  owner.     Bonetti  v.  Euiz, 
15  Cal.  App.  7,  113  Pac.  Eep.  118. 
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islation  attempting  to  lower  the  rates  provided  for.  It  has  often- 
times been  put  up  to  the  municipality  to  either  buy  out  the  water 
rights  and  the  system  of  water  works  owned  by  such  a  company, 
in  every  instance,  for  at  least  all  that  it  is  worth,  and  in  many  in- 
stances many  times  more  than  it  is  worth,  or  to  condemn  the  prop- 
erty of  the  corporation,  which  is  nearly  as  bad  a  predicament.  And 
for  the  payment  of  such  property,  in  either  case,  the  municipality 
is  compelled  to  issue  bonds,  the  principal  and  interest  of  which  has 
eventually  to  be  paid  by  the  taxpayers  of  the  municipality.  The 
writer  has  in  mind  two  vivid  examples  illustrating  this  subject,  and 
these  are  in  the  cities  of  Salt  Lake  and  Denver.  The  city  of  Salt  Lake 
owns  its  own  water  rights  and  its  system  of  water  works,  and  the 
charges  for  the  use  of  water  are  kept  down  to  the  amount  necessary 
for  the  operation  of  the  system.  The  water  rights  and  the  system 
of  water  works  of  Denver  are  owned  by  a  private  corporation  oper- 
ating under  a  franchise  granted  for  a  long -period  of  time,  which 
has  just  expired.  The  charges  for  the  use  of  water  in  Denver  have 
not  only  been  sufScient  to  maintain  and  operate  the  system,  but  also 
sufficient  to  pay  a  large  profit  to  the  stockholders  of  the  private 
corporation.  And  at  this  writing  the  city  of  Denver,  having  refused 
to  extend  the  franchise  or  to  grant  a  new  one,  is  in  the  throes  of 
endeavoring  to  purchase  the  water  rights  and  the  system  of  water 
works  from  the  private  corporation,  and  the  company  asking  for 
its  rights  many  times  what  they  are  actually  worth.  Many  other 
examples  might  be  mentioned,  but  this  is  sufficient.  These  examples 
go  to  show  that,  especially  in  the  West,  where  the  waters  of  the 
natural  streams  and  other  sources  of  supply  may  be  appropriated, 
or  the  rights  to  the  use  of  the  same  may  be  purchased  after  the 
appropriation  has  once  been  made,  had  those  in  charge  of  the  city 
governments  at  an  early  day  exercised  a  slight  degree  of  intelligence 
or  common  honesty  the  municipalities  would  not  be  confronted  by 
such  propositions. 

§  1441.  The  aJienation  of  its  water  rights  by  a  municipality. — 
It  is  the  general  rule  of  law  that  a  city  having  once  acquired  a  title 
to  water  rights  or  other  property,  and  having  dedicated  them  to 
public  use,  has  no  power,  without  special  authority  conferred  by 
statute,  to  sell,  lease,  or  otherwise  dispose  of  such  rights  to  others. 
So,  in  a  case  arising  in  Utah,  where,  under  a  charter  of  a  city  con- 
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taining  the  provision  authorizing  a  city  to  "purchase,  receive,  hold, 
sell,  lease,  convey,  and  dispose  of  property,  real  and  personal,  for 
the  benefit  of  the  city,"  it  was  held  that  no  authority  was  expressly 
or  by  necessary  implication  given  to  convey  or  otherwise  transfer 
"property  used  by  the  public — dedicated  to  a  public  use.  The  con- 
trol and  management  of  property  dedicated  to  the  use  of  the  people 
of  a  city  is  given  for  their  benefit,  not  for  tbe  individual  benefit  of 
the  public  authorities.  A  publid^  corporation  is  not  a  legal  entity 
or  person  whose  interests  can  be  considered  separate  and  apart  from 
its  people.  It  is  but  an  instrumentality  created  and  perpetuated 
for  their  benefit."  ^  Afterward,  in  a  case  between  the  same  par- 
ties, where  the  water  works  system  of  a  city  was  in  such  a  condition 
that  it  was  almost  worthless,  it  was  held  that  the  city  has  the  au- 
thority to  lease  its  water  right  to  another  in  consideration  of  his 
erecting  and  maintaining  a  water  works  system  for  the  furnishing 
of  a  proper  supply  to  the  city.  And  where  the  city  had  so  con- 
tracted for  the  building  of  a  water  works  system,  and  it  permitted 
the  construction  of  the  water  works,  and  for  more  than  six  years 
availed  itself  of  the  benefits  of  the  system  and  assessed  and  collected 
an  annual  tax  thereon,  the  city  was  estopped  to  thereafter  question 
the  validity  of  the  contract.^  The  contract  in  question  in  this  ease 
was  made  prior  to  the  adoption  of  the  State  constitution,  which 
directly  prohibits  municipal  corporations  from  selling,  leasing,  or 
otherwise  disposing  of  their  water  rights  or  water  works;  but  it 
provides  that  nothing  therein  contained  should  be  construed  to  pre- 
vent any  municipal  corporation  from  exchanging  water  rights  or 
sources  of  water  supply  for  other  water  rights  or  sources  of  water 
supply  of  equal  value,  and  to  be  devoted  in  like  manner  to  the  public 
supply  of  its  inhabitants.^     Under  this  authority  Salt  Lake  City, 

1  Ogden  City  v.  Bear  Lake  etp.  Co.,      sition    of    a    secondary    water  right 
16  Utah  440,  52  Pac.  Eep.  697.  against  a  munieipality,  or  forbid  the 

See,  also,  Huron  Waterworks  Co.  v.  acquisition   by   a   power   company   of 

City  of  Huron,  7  S.  D.  9,  62  N.  W.  the  right  to  connect  its  flume  with  the 

Eep.  976,  30  L.  E.  A.  848,  58  Am.  St.  water  canal  of  a  city  for  the  purpose 

Eep.    817.  of    discharging   water    therein.      Salt 

2  Ogden  City  v.  Bear  Lake  etc.  Co.,  Lake  City  v.  Salt  Lake  City  etc.  Co., 
28  Utah  25,  76  Pac.  Eep.  1069.  24  Utah   249,   67   Pae.   Eep.    672,   25 

3  Utah  Const.,  Art.  11,  See-.  6.  Utah  441,   71  Pac.  Eep.  1067,  61  L. 
It   is   held   that    the   provisions   of      E.  A.  648. 

this  section  do  not  prohibit  the  acqui- 
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owing  a  right  to  the  use  of  water  which  came  from  Utah  Lake,  and 
Avhieh  was  unfit  for  culinary  and  domestic  purposes  on  account  of 
the  large  amount  of  silt  which  it  carried,  but  on  that  very  account 
being  more  valuable  for  irrigation,  made  an  exchange  with  certain 
farmers  for  their  rights  to  the  pure  mountain  water  taken  from  Big 
Cottonwood  Creek,  which  takes  source  in  the  Wasatch  Mountains,  to 
the  southeast  of  the  city.  This  exchange  of  water  has  been  upheld 
by  the  Supreme  Court.* 

A  municipal  corporation,  the  same  as  an  individual  or  a  private 
corporation,  can  lose  its  water  rights  by^  abandonment  ^  or  by  ad- 
verse possession  and  user  by  another  amounting  to  prescription.^ 

§  1442.  Oonstruction  of  franchises  granted  to  companies  to  fur- 
nish water  to  municipalities. — A  franchise  granted  within  its  pow- 
ers by  a  city  or  town  to  a  private  corporation  to  construct  therein  a 
system  of  water  works  and  to  furnish  the  municipality  and  its 
inhabitants  with  water,  is  a  contract  between  the  municipality  and 
the  company.  And  as  to  the  construction  of  such  franchises,  as  is 
the  case  with  other  contracts  where  their  terms  are  clear  and  unam- 
biguous as  to  the  true  intent  of  the  parties,  the  expressed  terms 
must  govern  the  rights  of  the  parties.  ^  But  it  is  a  rule  of  con- 
struction of  franchises  that  if  the  terms  of  the  franchise  are  doubt- 
ful and  ambiguous  as  to  the  true  intent  of  the  parties  thereto,  the 
Court  may  consider  the  other  facts  and  circumstances  surrounding 
each  particular  case  in  its  interpretation,^  and  that  such  a  franchise 
is  to  be  construed  strictly  against  the  grantee  and  liberally  in  favor 
of  the  municipality  or  the  public.  What  is  not  unequivocally 
granted  is  withheld,  and  nothing  passes  to  the  private  corporation 
by  implication,  except  what  is  necessary  to  carry  into  effect  the  ob- 
vious intent  of  the  grant.^     A  municipal  corporation  has  no  author- 

4  State  ex  rel.  Ellerbeek  v.  Salt  Lake  2  For  the  interpretation  of  am- 
City,  29  Utah  361,  81  Pac.  Rep.  273.  biguous  contracts,  see  Sec.   1513. 

5  For  abandonment,  see  Sees.  1099-  3  Water,  Light  &  Gras  Co.  v.  City 
1117.  of  Hutchinson,  207  U.  S.  385,  52  L.  Ed. 

6  For  title  by  prescription,  see  Sees.  257,  28  Sup.  Ct.  Rep.  135;  Birming- 
1033-1058.  ham  etc.   Co.  v.  Birmingham  St.  Ry. 

1  For  the  construction  of  contracts,  Co.,   79  Ala.  465,   58  Am.  Rep.   615 ; 

see  Sec.   1513.  City  of  Joseph  v.  Joseph  Waterworks 

For  contracts  with  corporations,  see  Co.,  57  Ore.  586,  111  Pac.  Rep.  864, 

Chap.  77,  Sees.  1509-1529,  ll2  Pac.  Rep.  1083;  Pocatello  W.  Co. 
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ity  to  grant  a  perpetual  franchise  to  a  water  company  to  furnish 
water  to  the  city  and  its  inhabitants,  and,  therefore,  such  a  fran- 
chise, where  there  was  an  attempt  to  make  such  a  contract  in  per- 
petuity, is  void,*  and  the  Court  can  not  make  a  new  contract  be- 
tween the  parties  for  a  limited  period.^  Neither  has  a  municipal 
corporation  the  power  to  grant  exclusive  franchises  for  such  pur- 
poses unless  such  power  is  conferred  by  law  in  explicit  terms.^  And 
the  terms  of  the  franchise  itself  nftist  not  grant  such  an  exclusive 
right.  It  is  therefore  held  that  without  such  power  to  grant  such  a 
franchise,  or  without  such  limitation  in  the  franchise  itself,  a  fran- 
chise granting  to  a  private  corporation  for  a  limited  period  the 
right  to  operate  a  water  system  is  not  such  a  contract,  the  obligation 
of  which  is  impaired  by  the  city  afterward  establishing  a  competing 
system  for  itself  "^  or  the  granting  another  franchise  to  another  com- 
peting company.8 


V.  Standley,  7  Idaho  155,  6,1  Pae.  Bep. 
518;  Hatch  v.  Consumers'  Co.,  17 
Idaho  204,  104  Pae.  Bep.  670;  Both- 
well  V.  Consumers'  Co.,  13  Idaho  568, 
92  Pao.  Bep.  533;  MiteheU  v.  Tulsa 
Water  etc.  Co.,  21  Okla.  243,  95  Pae. 
Bep.  961,  where  it  is  said:  "If  an 
ordinance  is  silent  about  any  power, 
it  does  not  exist,  and  if  a  reasonable 
doubt  on  a  fair  reading  of  such  an 
instrument  arises  as  to  the  proper  in- 
terpretation to  be  given  to  it,  this 
doubt  is  to  be  resolved  in  favor  of  the 
public. ' ' 

See,  also,  Helena  Waterworks  Co. 
v.  Helena,  195  U.  S.  383,  49  L.  Ed. 
245,  25  Sup.  Ct.  Bep.  40;  Stein  v. 
Bienville  Water  Supply  Co.,  141  XT. 
S.  67,  35  L.  Ed.  622,  11  Sup.  Ct. 
Bep.  892. 

4  Westminster  W.  Co.  v.  Westmins- 
ter, 98  Md.  551,  56  Atl.  Bep.  990,  64 
L.  B.  A.  630,  103  Am.  St.  Bep.  424; 
City  of  Joseph  v.  Joseph  Waterworks 
Co.,  57  Ore.  586,  111  Pae.  Bep.  864, 
112  Pae.  Bep.  1083. 

5  City  of  Joseph  v.  Joseph  Water- 
works Co.,  57  Ore.  586,  111  Pae.  Bep. 


864;  Cedar  Bapids  W.  Col  v.  Cedar 
Bapids,  118  Iowa  234,  91  N.  W.  Bep. 
1081 ;  Brenham  v.  Brenham  Water  Co., 
67  Tex.  524,  4  S.  W.  Bep.  143. 

6  Water,  Light  &  Gas  Co.  v.  Hutch- 
inson, 207  XT.  S.  385,  52  L.  Ed.  257, 
28  Sup.  Ct.  Bep.  135;  affirming  144 
Fed.  Bep.  256;  Freeport  W.  Co.  v. 
Freeport,  180  XT.  S.  587,  45  L.  Ed. 
688,  21  Sup.  Ct.  Bep.  493. 

7  North  Springs  Water  Co.  v.  City 
of  Tacoma,  21  Wash.  517,  58  Pae. 
Bep.  773,  47  L.  E.  A.  214,  where  it 
was  held  that  empowering  a  city  to 
construct  waterworks,  or  authorize  the 
construction  of  the  same  by  others, 
in  the  absence  of  words  of  limitation 
or  exclusion,  is  not  a  grant  in  the 
alternative;  and  the  city,  by  electing 
private  parties  to  do  it,  does  not  estop 
itself  from  afterward  entering  ihe 
field  as  a  competitor. 

"It  is  elementary  that,  unless  such 
right  is  expressly  made  exclusive,  it  is 
not  to  be  construed  so,  except  under 
unavoidable  implication  arising  from 
the  terms  of  the  grant.  As  well  ex- 
pressed sometimes,  if  it  is  in  doubt, 
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§  1443.  Duty  to  furnish  water  to  the  inhabitants  of  municipali- 
ties.— It  is  a  well-settled  doctrine  of  law  that  where  a  private  water 
company  is  organized  for  the  purpose  of  furnishing  water  to  the 
inhabitants  of  a  community  or  neighborhood,  whether  inside  or 
outside  of  a  city  or  town,  for  profit  or  hire,  that  it  is  a  public  service 
or  quasi-public  company  or  corporation,  i  Such  a  company  is  not 
only  under  the  duty  and  obligation  to  supply  the  water  in 
proper  proportions  to  the  persons  composing  the  class  for  which  the 
use  was  created  and  without  discrimination,^  but,  further,  that  if 
the  company,  upon  proper  demand  and  a  payment  of  the  estab- 
lished rates,  refuses  to  furnish  the  water  to  such  applicant,  an  action 
in  mandamus  will  lie  to  compel  the  service,^  or,  in  case  the  company 
threatens  to  cut  off  the  supply  formerly  enjoyed  by  the  consumer, 
an  injunction  will  be  issued  to  prevent  the  deprivation  thereof ;  * 
and,  again,  in  case  injuries  have  been  sustained  by  the  consumer 
caused  by  the  company  failing  to  furnish  the  water  when  it  was  its 
duty  to  do  so,  the  consumer  in  an  action  at  law  may  recover  damages 
for  the  actual  injuries  suffered  by  him  from  such  a  eause.^  This 
rule  of  law,  as  applying  to  public  service  or  quasi-public  corpora- 
tions organized  for  the  purpose  of  furnishing  water  to  consumers 
for  irrigation,  will  be  discussed  more  thoroughly  under  the  subject 
of  the  duties  and  rights  of  private  corporations ;  ^  but  the  rule  ap- 

the  grant  fails."     Mr.  Justice  Frick  Eep.  465,   1  L.  E.  A.   466;   Fraeport 

in  Brummitt  v.  Ogden  Waterworks  Co.,  W.  Co.  v.  Praeger,  129  Pa.  605 ;  Syra- 

33  Utah  289,  93  Pac.  Eep.  828.  cuse  W.  Co.  v.  Syracuse,   116  N.  Y. 

See,  also,  Thompeon  Huston  Electric  167,   22  N.  E.  Eep.  381,  5  L.  B.  A. 

Co.  V.  City  of  Newton,  42  Jed.  Bep.  546 ;  Twitchell  v.  City  of  Spokane,  55 

723 ;  Long  Island  Water-Supply  Co.  v.  Wash.  86,  104  Pac.  Eep.   150,  24  L. 

City  of  Brooklyn,  166  U.  S.  685,  41  B.   A.,   N.   S.,   290,   33   Am.   St.  Eep. 

L.  Ed.   1165,   17  Sup.  Ct.  Eep.   718;  1021;    Madera  Water  Co.  v.   City  of 

Thomas  v.  City  of  Grand  Junction,  13  Madera,  185  Fed.  Eep.  281. 
Colo.    App.    80,    56    Pac.    Eep.    665;  i  For    public    service    corporations, 

Syracuse  W.  Co.  v.  Syracuse,  116  N.  see  Sees.  1493,  1494. 
Y.   167,  22  N.  E.  Eep.  381,  5  L.  B.  2  For  the  duty  to  furnish  water,  see 

A.  546;  Stein  v.  Bienville  Water-Sup-  Sees.  1498-1500. 

ply  Co.,   34   Fed.   Eep.   145 ;    Carlson         3  For  compulsory  service  of  water, 

V.  City  of  Helena,  39  Mont.  82,  102  see  Sec.   1506. 
Pac.  Eep.  39.  4  See  Sec.  1506. 

8  Eockland  W.   Co.  v.   Camden  etc.  5  For   damages   for  the   failure   to 

Co.,  80  Me.  544,  15  Atl.  Eep.  785,  1  furnish  water,  see  Sec.  1507. 
L.  E.  A.   388;   Watuppa   Ees.  Co.  v.  See,  also,   Chap.   83. 

Fall  Eiver,  147  Mass.  548,  18  N.  E.  6  See  Chap.  76,  Sees.  1490-1508. 
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plies  with  equal  force  to  corporations  organized  for  the  purpose  of 
furnishing  a  municipality  and  its  inhabitants  vdth  water.  There- 
fore, a  corporation  receiving  a  franchise  from  a  municipality  au- 
thorizing it  to  supply  the  inhabitants  with  water,  by  accepting  such 
franchise  and  attempting  to  operate  thereunder,  enters  into  an  im- 
plied contract  to  serve  all  the  inhabitants  of  such  mumcipality  with- 
out distinction  or  discrimination  upon  such  persons  paying  the 
established  rates  and  complying  with  the  reasonable  rules  and  regu- 
lations of  the  company^  Again,  n  may  be  said  that  the  same  duty 
is  imposed  upon  the  municipality  itself,  where  it  has  acquired  the 
ownership  of  the  water  rights  and  the  system  of  water  works.  So 
it  is  held  that  where  a  city  has  acquired  the  water  system  of  a  quasi- 
public  corporation  engaged  in  supplying  water  for  a  public  use  it 
does  so  as  a  corporation  engaged  in  supplying  a  public  use,  and  on 
its  refusal  to  furnish  those  with  water  who  are  entitled  thereto,  an 
action  in  mandamus  will  lie  to  compel  the  furnishing  of  the  water.s 

§  1444.  Right  to  fix  water  rates  by  city  ordinance  in  the  ab- 
sence of  contract, — Where  a  municipality  owns  its  own  water 
rights  and  its  system  of  water  works,  there  is  no  question  as  to  its 

7  As   was    said   in   a   recent   Idaho  Eq.  71,  62  Atl.  Eep.  474;  affirmed,  71 

case:      "It   is   not   permitted   like   a  N.   J.   Eq.    790,   71    Atl.   Rep.    1143; 

private  party  to   charge   whatever  it  Mahoney  v.  American  Land  etc.  Co.,  2 

pleases  or  to  serve  those  only  whom  it  Cal.  App.  186,  83  Pac.  Rep.  267;  Hau- 

may  choose  to  serve.     It  must,  on  the  gen  v.  Albina  etc.  Co.,  21  Ore.  411,  28 

contrary,  serve  the  inhabitants  of  the  Pac.  Rep.  244,  14  L.  E.  A.  424;  Wa- 

munieipality  from  which  it  receives  a  tauga    W.    Co.    v.    Wolfe,    99    Tenn. 

franchise    for    a    reasonable    uniform  429,  41  S.  W.  Eep.  1060,  63  Am.  St. 

compensation  to  be  established  in  con-  Rep.  841;   American  W.  Co.  v.  State, 

formity  with  law,  and  it  must  serve  46  Neb.  194,  64  N.  W.  Rep.  711,  30 

all  persons  without  distinction  or  dis-  L.  R.  A.  447,  50  Am.  St.  Rep.  610. 

crimination  who  pay  the  rate  estab-  But    see    State    ex    rel.    Foley    v. 

lished  and  comply  with  the  reasonable  HiUyard  W.  Co.,  49  Wash.  232,  94  Pac. 

rules     and     regulations    of    the    com-  Rep.  1080. 

pany. ' '     Hatch  v.  Consumers '  Co.,  17  S  Orcutt  v.  Pasadena  etc.  Co.,   152 

Idaho  204,  104  Pac.  Rep.  670.  Cal.  599,  93  Pac.  Rep.  497;   Graham 

See,    also,   Bothwell   v.   Consumers'  v.  Pasadena  etc.  Co.,  152  Cal.  596,  93 

Co.,  13  Idaho  568,  92  Pac.  Eep.  533;  Pae.  Eep.  498;   City  of  South  Pasa- 

Pocatello  Water   Co.    v.    Standley,   7  dena    v.   Pasadena   etc.   Co.,    152   Cal. 

Idaho  155,  61  Pae.  Eep.  518;  Pellows  599,    93    Pac.    Eep.    490;    Fellows   v. 

V.  Los  Angeles,  151  Cal.  52,  90  Pac.  Los  Angeles,  151  Cal.  52,  90  Pac.  Eep. 

Eep.   137;    Long   Branch   Commission  137. 
V.   Tintern  Manor  W.  Co.,  70   N.  J. 
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power  to  fix  the  rates  which  it  shall  charge  to  its  inhabitants  for  the 
use  of  the  water.  Such  rates  must,  however,  be  reasonable  and 
Avithout  discrimination  as  between  the  persons  furnished.  There- 
fore an  ordinance  which  prohibits  consumers  from  taking  from  its 
mains  any  water  except  such  as  shall  have  been  measured  by  means 
of  a  water  meter,  and  that  meters  of  the  kind  and  make  ordered  by 
the  mayor  and  council  shall  be  furnished,  or  the  expense  thereof 
borne  by  the  consumers  severally,  also  reserving  to  the  city  the  right 
to  stop  the  supply  of  water  for  a  violation  of  the  regulation,  is  held 
not  to  be  unreasonable,  but  to  be  valid.  ^ 

Again,  where  the  municipality  and  its  inhabitants  are  supplied 
with  water  by  a  private  corporation  or  other  parties  operating  under 
a  franchise  granted  to  it,  or  them,  unless  the  municipality  is  so 
bound  down  by  a  contract  with  the  private  corporation  for  a  definite 
period  of  time  in  respect  to  the  rates  which  may  be  charged  that 
an  attempted  reduction  of  those  rates  by  city  ordinance  would  be  in 
effect  the  impairment  of  the  contract,  and  therefore,  within  the  con- 
stitutional inhibition,  the  city  may  by  ordinance  fix  the  water  rates 
which  the  company  may  charge  its  consumers. 2  Such  rates  so  fixed 
must  be  reasonable  both  as  far  as  the  consumers'  rights  are  con- 
cerned and  also  with  due  regard  to  the  right  of  the  company  to 
make  a  reasonable  profit  upon  its  investment.^ 

1  Cooper  V.  City  of  Goodland,  80  function  and  can  not  be  surrendered 
Kan.  121,  102  Pae.  Eep.  244.  nor  suspended  by  the  city  council  is 

But  see  Spring  Valley  Waterworks  agreed     by     all     concerned     in     this 

V.  San  Francisco,  82  Cal.  286,  22  Pac.  action." 

Eep.  910,   1046,  6  L.  E.  A.   756,   16  See,  also,  San  Diego  etc.  Co.  v.  Na- 

Am.  St.  Eep.  116;  Albert  v.  Davis,  49  tional  City,  174  XJ.  S.  739,  43  L.  Ed. 

Neb.  579,  68  N.  W.  Eep.  945;   TwiteheU  1154,  19  Sup.  Ct.  Eep.  804. 
V.  City  of  Spokane,  55  Wash.  86,  104  3  Where  the  water  rates,  as  fixed  by 

Pac.   Eep.    150,   24  L.   E.   A.,   N.   8.,  ordinance  of  a  city  council,  produced 

290,  33  Am.  St.  Eep.  1021 ;  South  Pas-  a  revenue  of  $65,788.65  for  the  year, 

adena  v.  Pasadena  etc.  Co.,  152  Cal.  and  it  appeared  that  the  actual   op- 

590,  93  Pae.  Eep.  490;   Contra  Costa  crating   expenses    of   the   water   com- 

W.  Co.  V.  City  of  Oakland,  157  Cal.  pany  were  $40,000  for  the  year,  and 

323,  113  Pac.  Eep.  668.  that  the  actual  cost  of  the  works  was 

2  For  the  impairment  of  contracts  $750,000,  such  rates  were  held  to  be 
by  city  ordinances,  see  Sec.  1446;  wholly  insufficient  to  allow  the  com- 
Brummitt  v.  Ogden  Waterworks  Co.,  pany  the  compensation  to  which  it  was 
33  Utah  289,  93  Pae.  Eep.  828,  where  legally  entitled;  and  it  was  therefore 
it  is  said :  ' '  That  the  fixing  and  regu-  the  duty  of  the  court,  under  Consti- 
lating  of  water  rates  is  a  governmental  tution,  Article  14,  construed  with  Ar- 
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Again,  in  the  absence  of  the  fixing  of  the  water  rates  by  law  which 
a  private  company  may.  charge  to  the  inhabitants  of  a  municipality, 
or  by  contract,  ordinance,  or  in  the  franchise  itself  under  which 
the  company  operates  the  company  may  by  its  own  regulations  fix 
reasonable  water  rates ;  and  as  to  what  are  reasonable  rates  depend 
upon  the  facts  of  each  particular  case.'* 

§  1445.  The  power  of  a  mimicipality  to  fix  water  rates  by  con- 
tract with  a  water  company. — The  question  of  the  power  of  a  mu- 
nicipality to  fix  the  water  rates  which  a  private  corporation  en- 
gaged in  the  furnishing  of  a  city  and  its  inhabitants  with  water  may 
charge  for  the  use  of  the  water  furnished,  either  by  direct  contract, 
by  ordinance,  or  by  way  of  the  franchise  under  which  the  corpora- 
tion operates,  has  arisen  in  many  cases.  The  rule  of  law  upon  this 
subject  is  that  while  the  fixing  and  the  regulating  of  water  rates  is 
a  governmental  function,  which  can  not  be  surrendered  or  suspended 
by  a  city  council,  the  city  may  enter  into  such  a  contract  which  fixes 
thereby  the  temporary  rates  which  the  company  may  charge  its  con- 
sumers for  the  water  furnished  by  it.^  But,  upon  the  other  hand, 
it  is  held  that  a  municipality  has  no  power  to  enter  into  such  a  con- 

tiele    1,    Section   14,   to   declare   such  U.   S.  739,  43  L.  Ed.   1154,   19  Sup. 

ordinance  vc^id.     San  Diego  W.  Co.  v.  Ct.  Eep.   804. 

City  of  San  Diego,  118  Cal.  556,  50  4  "  Water  rates  are  established  in  or- 

Pao.  Eep.   633,  38  L.  E.  A.  460,  62  der  to  compensate  the  company  for  its 

Am.  St.  Eep.  261.  investment,  and  it  can  not.be  allowed, 

See,    also.    Spring     VaUey    Water-  in  addition  to  these  rates,  to  require 

works  v.  City  of  San  Francisco,  82  Cal.  a  citizen  to  pay  for  a  part  of  its  sys- 

286,  22  Pac.  Eep.  910,  1046,  6  L.  E.  tem   before   supplying   him   with  wa- 

A.   756,   16   Am.   St.  Eep.   116;   Eed-  ter."      BothweU    v.    Consumers'    Co., 

lands  etc.  Co.  v.  City  of  Eedlands,  121  13  Idaho  568,  92  Pae.  Eep.  533 ;  Poca- 

Cal.   365,   53   Pac.   Eep.   843,   holding  teUo  W.  Co.  v.  Standley,  7  Idaho  155, 

that  on  an  issue  as  to  the  reasonable-  61  Pac.  Eep.  518 ;  Contra  Costa  W.  Co. 

ness  of  water  rates  established  by  or-  v.  City  of  Oakland,  159  Cal.  323,  113 

dinance,  the  items    of    necessary  ex-  Pac.  Eep.  668. 

penditure  by  the  water  company  should  See,  also,  for  State  control  of  water 

not  include  the  interest  on  the  com-  rates,  Chap.  69,  Sees.  1368-1385. 

pany's  indebtedness,  nor  the  sum  the  l  Brumjnitt    v.    Ogden    Waterworks 

plant   wiU   depreciate   annually   aside  Co.,  33  Utah  289,  93  Pae.  Eep.  823; 

from  the  sum  requisite  for  its  main-  Eogers    Park   Water    Co.    v.    Fergus, 

tenanee  and  repairs.  180  U.  S.  624,  45  L.  Ed.  702,  21  Sup. 

See,  also.  Hatch  v.  Consumers'  Co.,  Ct.   Eep.   490;   affirming  Id.,  178  HI. 

17  Idaho  204,  104  Pac.  Eep.  670 ;  San  571,  53  N.  E.  Eep.  363. 
Diego  etc.  Co.  v.  National  City,  174 


ORDINANCES  AJTECTING  EXISTING  C0NTEACT3.         2605 

tract  for  long  periods  of  time  or  for  the  entire  period  of  the  life 
of  the  franchise  granted  to  the  company ;  and  that,  should  it  appear 
that  the  water  rates  charged  in  accordance  Avith  the  terms  of  such 
contract  or  franchise  at  any  time  during  its  life  under  the  then 
existing  conditions  are  excessive,  both  the  city  and  its  taxpayers 
may  sue  to  enforce  reasonable  rates.^  It  is  also  held  that  the  water 
company  itself  may  sue  to  prevent  confiscatory  rates.^ 

§  1446.  Ordinances  fixing  water  rates  affecting  existing  con- 
tracts.— Having  seen  in  the  previous  sections  that  the  power  of  a 
municipal  corporation  to  fix  water  rates  is  a  governmental  function 
which  can  not  be  contracted  away  or  suspended  by  the  municipality 
covering  long  periods  of  time,i  we  now  come  to  the  question  of  the 
power  of  a  city  council  to  fix  water  rates  by  ordinance  which  directly 
affect  the  rights  claimed  by  a  water  company  operating  under  the 
franchise  or  contract  granted  by  the  municipality,  and  the  terms 
of  which  franchise  purported  to  fix  such  water  rates  for  a  definite 
period  of  time.  In  other  words,  has  the  municipality  the  power  to 
change  the  water  rates  purported  to  have  been  fixed  by  the  franchise 
or  contract  to  the  detriment  of  the  water  company  during  the  time 
for  which  the  rates  were  fixed  by  the  terms  of  the  contract?  The 
answer  to  this  question  must  depend,  first,  upon  the  question  of  law 
as  to  the  power  of  the  municipality  to  make  such  a  binding  contract, 
and,  second,  upon  the  question  of  fact  as  to  whether  or  not  the  water 
rates  so  fixed  in  the  contract  are  reasonable,  both  as  far  as  the  rights 
of  the  consumers  and  the  rights  of  the  company  are  concerned. 
And  upon  the  first  of  these  propositions  the  authorities  hold  that  if 
the  municipality  did  not  have  the  power  conferred  upon  it  by  con- 
stitutional or  legislative  provisions  to  make  such  a  contract  covering 
a  considerable  portion  of  time,  that  an  ordinance  passed  during  the 

2  Rogers  Park  Water  Co.  v.  Fergus,  wards   County   v.   Jennings,    89    Tex. 

180  V.  S.  624,  45  L.  Ed.  702,  21  Sup.  618,  35  S.  W.  Rep.  1053. 

Ct.  Rep.   490;   affirming  Id.,  178   111.  3  Brummitt    v.    Ogden    Waterworks 

571,  53  N.  E.  Rep.  363;  Brummitt  v.  Co.,  33  Utah  289,  93  P.ac.  Rep.  828; 

Ogden  Waterworks  Co.,  33  Utah  289,  Contra  Costa  W.  Co.  r.  City  of  Oak- 

93    Pao.    Rep.    828 ;    Flynn   v.    Little  land,  159  Cal.  323,  113  Pao.  Rep.  668. 

Falls  etc.  Co.;  74  Minn.  180,  77  N.  W.  See,    also,    for    the    power    of    the 

Rep.   38,   78   N.   W.   Rep.   106;    City  State   to   fix   water   rates,   Chap.    69, 

of  Brenhp.m   v.   Brenham  Water   Co.,  Sees.   1368-1385. 

67  Tex.  524,  4  S.  W.  Rep.  143;  Ed-  i  See  See.  1442. 


2606  CONTEOL    BY   MUNICIPAL    COEPOEATIONS. 

life  of  the  contract  altering  the  rates  therein  fixed  was  not  such  an 
impairment  of  a  contract  as  to  come  within  the  constitutional  in- 
hibition.2  The  right  to  fix  water  rates  comes  within  the  police 
powers  of  the  municipality.  And,  as  said  in  a  Minnesota  ease,  "In 
short,  while  a  municipality  can  not  impair  the  obligation  of  its  con- 
tract under  the  guise  of  exercising  its  police  power,  yet  it  can  not 
surrender  or  barter  away  its  police  powers  under  the  guise  of  mak- 
ing a  contract. ' '  ^  Whepe,  howewr,  the  city  had  the  power  to  make 
such  a  contract  with  a  water  company  that  existing  water  rates  to 
private  consumers  should  not  be  reduced  during  the  life  of  the  con- 
tract, such  a  contract  can  not  be  impaired  by  an  ordinance  attempt- 
ing to  reduce  the  water  rates  where  such  rates  may  be  considered 
within  the  bounds  of  reason.* 

Upon  the  second  phase  of  the  question,  in  all  cases  the  water  rates 
under  the  existing  circumstances  must  be  reasonable,  both  as  far  as 
the  company  is  concerned  and  the  consumers  which  it  supplies.  And 
where  under  an  existing  contract  the  rates  charged  by  a  private  cor- 
poration are  clearly  excessive  and  unreasonable,  it  is  also  held  that 
a  city  council  by  ordinance  may  so  regulate  such  rates  as  to  bring 
them  within  the  limits  of  what,  under  the  circumstances  of  the  case, 
are  deemed  reasonable.^    As  was  said  by  the  Supreme  Court  of  the 

2  A  contract  giving  a  water  com-  4  Los  Angeles  v.  Los  Angeles  City 
pany  the  right  to  charge  certain  rates  W.  Co.,  177  TJ.  S.  558,  44  L.  Ed.  886, 
for  30  years  without  interference  by  20  Sup.  Ct.  Eep.  736;  affirming  Id., 
new    ordinances    changing    rates    was  88   Fed.  Eep.   720. 

held  to  be  not  authorized.  Preeport  5  County  of  Stanislaus  v.  San  Joa- 
Water  Co.  v.  Preeport,  180  U.  S.  587,  quin  etc. '  Co.,  192  XT.  S.  201,  48  L. 
45  L.  Ed.  679,  21  Sup.  Ct.  Eep.  493;  Ed.  406,  24  Sup.  Ct.  Eep.  241;  re- 
affirming Id.,  186  HI.  179,  57  N.  E.  versing  Id.,  113  Fed.  Eep.  930;  Id., 
Eep.  862.  90  Fed.  Eep.  516;  Boise  City  etc.  Co. 
See,  also,  Eogers  Park  Water  Co.  v.  Boise  City,  123  Fed.  Eep.  232,  59 
V.  Fergus,  180  XT.  S.  624,  45  L.  Ed.  C.  C.  A.  236;  Boise  City  etc.  Co.  v. 
702,  21  Sup.  Ct.  Eep.  490;  affirming  Clark,  131  Fed.  Eep.  415,  65  C.  C.  A. 
Id.,  178  HI.  571,  53  N.  E.  Eep.  363;  399;  Leadville  W.  Co.  v.  City  of  Lead- 
Danville  Water  Co.  v.  DanvUle,  180  ville,  22  Colo.  297,  45  Pac.  Eep.  362; 
U.  S.  619,  45  L.  Ed.  696,  21  Sup.  Ct.  City  of  Denver  v.  Denver  Union  W. 
Eep.  505;  affirming  Id.,  186  HI.  326,  Co.,  41  Colo.  77,  91  Pac.  Eep.  918. 
57  N.  E.  Eep.  1129;  Brummitt  v.  See,  also,  power  of  the  legislature 
Ogden  Waterworks  Co.,  33  Utah  289,  to  regulate  water  rates,  impairment 
93  Pac.  Eep.  828.  of  contracts,  Sees.  1347-1382. 

3  State  V.  St.  Paul  etc.  E.  Co.,  78 
Minn.  331,  81  N.  W.  Eep.  200. 
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United  States:  "A  reasonable  rate  the  law  assured,  and  assured 
even  against  governmental  regulation."  «  But  to  this  extent  only- 
does  the  power  of  a  city  council  go.  They  can  not  so  regulate  water 
rates  in  the  face  of  an  existing  contract  as  to  make  them  unreason- 
ably low  as  far  as  the  rights  of  the  company  are  concerned.  It 
can  not  fix  a  rate  so  low  that  it  is  in  effect  confiscatory  and  the  tak- 
ing of  private  property  without  just  compensation.'' 

§  1447.  Regulation  and  control  of  irrigation  ditches  within  a 
municipa.lity — Where  owned  by  municipality. — The  soil  within  a 
city  or  town  located  in  the  West  is  as  dry  and  arid  as  is  that  of  the 
country  outside  of  its  limits,  yet  many  of  the  "Western  cities  and 
towns  are  noted  for  their  beautiful  gardens  and  shade  trees.  This 
is  due  to  the  fact  that  water  is  supplied  for  irrigation  within  the  city 
limits  either  from  water  rights  owned  by  the  municipalities  or  from 
those  owned  by  private  individuals  or  corporations.  One  of  the  most 
•remarkable' features  of  Salt  Lake  City,  and  one  of  everlasting  curi- 
osity to  the  summer  tourists,  is  the  fact  that  during  the  hot  summer 
months  pure  water  runs  on  each  side  of  every  street  in  the  city. 
This  is  due  to  the  fact  that  the  city  not  only  owns  its  own  water 
rights  and  water  works  for  municipal  purposes  and  for  supplying 
its  inhabitants  with  ample  water  for  culinary  and  domestic  pur- 
poses, but  it  also  owns  sufiicient  water  rights  to  supply  the  entire 
city  and  those  of  its  inhabitants  who  choose  to  avail  themselves  of 
it,  with  irrigation  water  for  the  trees  and  gardens.  Again,  in  many 
instances,  where  the  limits  of  the  city  have  been  extended,  they  have 
taken  in  farming  communities  and  lands  which  were  supplied  with 
irrigation  water  from  some  source.  Of  course,  where  a  city  owns 
its  own  water  rights  and  ditches  and  canals  conveying  the  water,  it 
is  always  given  the  power  to  pass  such  ordinances  as  it  may  see  fit, 

6  Rogers   Park   W.   Co.   v.   Fergus,  Ed.  371,  29  Sup.  Ct.  Bep.  148;   San 

180  IT.  S.  624,  45  L.  Ed.  702,  21  Sup.  Diego  W.  Co.  v.  San  Diego,  118  Cal. 

Ct.  Eep.   490;   affirming  Id.,  178   111.  556,   50   Pac.   Eep.   633,   62   Am.    St. 

571,  53  N.  E.  Eep.  363.  Eep.  261;,Des  Moines  v.  Des  Moines 

See,  also,  Brumraitt  v.  Ogden  Water-  Waterworks  Co.,  95  Iowa  348,  64  N. 

works  Co.,  33  Utah  .289,  93  Pae.  Eep.  W.  Eep.   269;   Boise  City  etc.  Co.  v. 

828.  Clark,  131  Fed.  Eep.  415,  65  C.  C.  A, 

TKnoxville  Water  Co.  v.  Knoxville,  399;    Spring   Valley   Waterworks   Co, 

189  U.  S.  434,  47  L.  Ed.  887,  23  Sup.  v.  San  Francisco,  124  Fed.  Eep.  574. 
Ct.  Eep.  531;  U.,  212  U.  S.  1,  53  L,  • 
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regulating  the  use  and  distribution  of  irrigation  water  within  the 
city  limits,  and  the  care  and  maintenance  of  the  ditches  and  canals. 
Usually  in  such  cases  there  is  a  separate  branch  of  the  water  depart- 
ment, over  which  there  is  a  superintendent  of  irrigation,  who,  and 
his  subordinates,  constitute  the  executive  officers  of  this  branch  and 
attend  to  the  distribution  of  the  water  and  the  enforcement  of  the 
ordinances  relative  thereto.^ 

§  1448.  Regulation  and  contrfl  of  irrigation  ditches  within  a 
municipality — Where  owned  by  other  parties. — Where  the  water 
rights  and  the  ditches  and  canals  used  in  connection  therewith  and 
running  within  the  limits  of  a  municipality  are  owned  by  parties 
other  than  by  the  city  or  town  itself,  the  question  has  often  arisen 
as  to  the  power  of  the  municipality  to  pass  ordinances  regulating 
and  controlling  such  rights  and  ditches  and  canals  tending  to  re- 
strict the  original  rights  and  privileges  of  the  owners.  A  large, 
open  irrigation  canal  running  through  the  heart  of  a  pity  may  be 
dangerous  at  times  to  the  life  and  property  of  the  inhabitants. 
Oftentimes  children,  and  sometimes  older  persons,  fall  in  and  are 
drowned.  Their  waters  sometimes  overflow  or  seep  through  their 
banks  and  the  neighboring  property  is  flooded  and  injured;  or, 
again,  the  waters  become  stagnant  with  the  accumulation  of  rub- 
bish and  breed  disease.  "It  is  therefore  necessary  that  there  should 
be  some  control  over  such  ditches  and  canals  passing  within  the 
limits  of  municipalities  so  as  to  prevent,  as  far  as  possible,  the  inter- 
ference with  the  rights  and  property  of  the  municipality  itself  and 
the  danger  to  the  lives,  health,  and  property  of  its  inhabitants.  This 
regulation  and  control  may  come  from  two  sources:  First,  direct 
statutory  enactment  under  the  police  power  of  the  State ;  and,  sec- 
ond, by  the  way  of  municipal  ordinances  under  the  powers  granted 
by  the  constitution  and  statutes  of  the  State.  By  direct  statutory 
enactment  the  legislature  may  require  the  owners  of  such  ditches 
and  canals  operating  within  municipal  limits  to  do  certain  things 
and  perform  certain  duties  for  the  protection  of  the  public,  i    And, 

1  Levy  V.   Salt  Lake  City,  5  Utah  v.  Fowler,  11  Colo.  396,  18  Pae.  Eep. 

302,  16  Pac.  Eep.  598;  affirming  Id.,  337. 

3  Utah  63,  1  Pac.  Eep.  160;  Lehi  Irr.  i  So,  a  statute  which  required  the 

Co.  V.  Moyle,  4  Utah  327,  9  Pae.  Eep.  owners     of     such      canals      operating 

867 ;   Tsleta  v.   Babbitt,   8   Tex.   Civ.  within  the  limits  of  municipal  corpora- 

App.  432,  28  S.  W.  Eep.  702;  Boulder  .  tions  to  construct  certain  devices  such 
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again,  by  mimicipal  ordinance  the  owners  may  be  required,  under 
the  police  powers  of  the  city,  to  do  practically  the  same  things  and 
to  perform  the  same  duties  toward  the  public ;  provided,  that  in  so 
doing  the  city  council  keeps  within  the  limitation  of  the  powers 
granted  to  the  municipality  by  either  special  or  general  enactments 
of  the  legislature  and  does  not  thereby  seriously  interfere  with  the 
vested  property  rights  of  the  owners.^ 


as  lattice  work  and  slats  at  the  head 
of  flumes  to  prevent  persons  and  ani- 
mals from  being  drawn  through  the 
flumes,  was  held  to  be  valid  as  a  proper 
exercise  of  the  police  power  of  the 
State;  and,  further,  that  the  failure 
to  perform  such  statutory  duty  spe- 
cifically imposed  was  negligence  per  se, 
and  in  the  absence  of  contributory 
negligence,  a  recovery  may  be  had 
for  an  injury  thereby  occasioned. 
Platte  etc.  Co.  v.  Dowell,  17  Colo.  376, 
30  Pac.  Rep.  68. 

See,  also,  Platte  etc.  Co.  v.  Lee,  2 
Colo.  App.  184,  29  Pac.  Eep.  1036; 
Platte  etc.  Co.  v.  Anderson,  8  Colo. 
131,  6  Pac.  Eep.  515. 

"The  eoimcil  of  Baker  City  are 
empowered  by  the  charter  now  in 
force  to  make  such  reasonable  regula- 
tions by  ordinance  for  conducting 
water  along  the  streets  as  may  be  pre- 
scribed, and  when  this  has  been  done, 
the  plaintiff  must  accede  thereto." 
Baker  City  Mut.  Irr.  Co.  v.  Baker 
City,  58  Ore.  306,  110  Pac.  Eep.  392, 
113  Pac.  Eep.  9. 

The  city  has  the  power  to  destroy 
an  irrigation  ditch  in  lawfully  chang- 
ing the  grade  of  its  streets,  but  it  is 
not  a  destruction  of  the  ditch  own- 
er's easement  or  right  of  way  in  the 
streets.  City  of  Nampa  v.  Nampa  & 
Merldan  Irr.  Dist.,  10  Idaho  779,  115 
Pac.  Eep.  979. 

2  So,  it  is  held  that  a  city,  under 
its  police  power,  can  not  require  a 
ditch  which  was  constructed  through 

164— Kin.  on  Irr. 


lands  embraced  within  the  public  do- 
main of  the  United  States  prior  to 
such  lands  being  taken  in  the  city 
limits,  to  be  so  confined  and  recon- 
structed, by  boxing  and  fluming,  or 
otherwise,  as  to  prevent  the  further 
washing  and  cutting  away  of  the  prop- 
erty along  the  line  of  such  ditch,  and 
the  Court  enjoined  the  city  from 
prosecuting  the  owner  of  such  ditch 
for  the  violation  of  such  invalid  ordi- 
nance. Platte  etc.  Co.  v.  Lee,  2  Colo. 
App.  184,  29  Pac.  Eep.  1036. 

An  injunction  will  lie  restraining 
a  city  from  interference  with  the  use 
of  ditch  property  which  has  not  been 
lawfully  ascertained  and  declared  to 
be  a  nuisance.  City  of  Denver  v. 
MuUen,  7  Colo.  345,  3  Pac.  Eep.  693. 

See,  also,  S"resno  v.  Fresno  etc.  Co., 
98  Cal.  179,  32  Pac.  Eep.  943;  Platte 
etc.  D.  Co.  V.  Anderson,  8  Colo.  131, 
6  Pac.  Eep.  515. 

The  right  of  a  municipality  to  the 
exclusive  control  and  regulation  of 
water  within  its  limits,  to  which  others 
have  acquired  a  paramount  right,  prior 
to  the  incorporation  of  the  municipal- 
ity, is  based  upon  the  acquiescence  of 
such  owners.  Fisher  v.  Bountiful  City, 
21  Utah  29,  59  Pac.  Eep.  520. 

In  a  late  case  in  Oregon  it  was  held 
that  a  delay  of  two  months  in  suing 
to  enjoin  the  interference  with  a  com- 
p'any's  ditches  during  the  construction 
of  improvements  by  the  city  under  an 
ordinance  did  not  equitably  estop  the 
company  from  maintaining  an  injune- 
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And  it  is  further  held  that  where  ditches  and  canals  run  through 
a  city  and  the  water  is  used  therefrom  by  the  inhabitants  for  irriga- 
tion, although  both  the  water  rights  and  the  ditches  and  canals  may 
be  owned  by  others,  the  municipality  has  the  power  to  assume  the 
control  and  management  of  the  ditches  and  canals  and  the  method 
of  distribution  of  the  water  within  the  city  limits.  And  having  once 
acquired  the  right  to  control  and  to  regulate  the  distribution  of  the 
waters,  and  such  authority  having  been  given  to  be  exercised  for 
the  benefit  of  the  people,  this  duty  becomes  obligatory  upon  the 
municipality.^  And  where  a  city  with  the  consent  of  the  original 
appropriators  took  control  of  such  waters  and  distributed  them  to 
the  inhabitants  of  the  city,  the  right  to  exercise  such  control  vested 
in  the  city,  and  it  was  therefore  held  that  it  was  not  only  the  right 
of  the  city,  but  also  its  duty,  to  employ  such  remedies  as  the  law  or 
rules  of  equity  authorized  to  defend  and  maintain  such  right  to  con- 
trol the  use  of  such  waters  by  the  people.*  And  where  a  munici- 
pality has  once  assumed  control  of  such  waters,  it  does  so  in  its 
ministerial  capacity,  and  is  therefore  bound  to  manage  the  control 
and  distribution  with  reasonable  care  so  as  to  prevent  the  overflow 
or  seepage  of  the  water  from  such  ditches  to  the  injury  of  adjacent 
land  owners ;  and  it  is  held  that  a  city  is  liable  for  an  injury  occur- 
ring through  its  negligence  from,  water  overflowing  a  ditch  con- 
structed over  private  property.^ 

tion  against  the  city.    Baker  City  Mut.  v.  Moyle,  4  Utah  327,  9  Pae.  Eep.  867 ; 

Irr.   Co.  V.  Baker  City,  58  Ore.  306,  Springville  v.  Fulmer,  7  Utah  450,  27 

110  Pac.  Rep.  392,  113  Pac.  Eep.  9.  Pae.  Eep.  577. 

' '  It  will  be  conceded  that  there  is  4  Springville  v.  Fulmer,  7  Utah  450, 

no  statute  of  this  State  which  compels  27  Pac.  Eep.  577. 
ditch  companies  to  construct  bridges.         5  Levy  v.   Salt  Lake  City,   5  Utah 

over  highways  in  cases  where  the  high-  302,  16  Pac.  Eep.  598 ;  affirming  Id., 

way  was  not  laid  out  or  dedicated  to  3  Utah  63,  1  Pae.  Eep.  160. 
the  public  prior  to  the  construction  of  A  municipality,  the  same  as  an  in- 

the  ditch."     Boise  City  v.  Boise  City  dividual,  has  no  right  to  divert  sur- 

ete.  Co.,  19  Idaho  717,  115  Pac.  Eep.  face  water  from  the  channel  in  which 

505.  it  flows  in  the  street,  whether  natural 

See,  also,  MaeCammelly  v.  Pioneer  or  artificial,  and  however  it  may  have 

Irr.  Dist.,  17  Idaho  415,  105  Pae.  Eep.  come  into  the  street,  and  throw  it  onto 

1076.  the  land  of  another.    Larrabee  v.  Clo- 

3  Ysleta  V.  Babbitt,  8  Tex.  Civ.  App.  verdale/  131  Cal.  96,  63  Pac.  Eep.  143. 
432,  28  S.  W.  Eep.  702';  Lehi  Irr.  Co. 


PART  XII. 

CONTEOL  BY  PRIVATE  WATER  COMPANIES. 

CHAPTER  72. 

SUBJECT  IN  GENERAL  AND  CLASSIFICATION  OP  PRIVATE  WATER 

COMPANIES. 

§  1449.  Contents  of  part. 

§  1450.  The  subject  in  general. 

§  1451.  "Public  use"  and  "public  service"  distinguisbed. 

§  1452.  Classification  of  companies. 

§  1449,  Contents  of  part. — ^During  the  past  thirty  years  the 
growth  and  importance  of  irrigation,  and,  in  fact,  all  the  uses  of 
water,  based  upon  the  Arid  Region  Doctrine  of  appropriation,  are 
evidenced  by  the  vast  number  of  private  water  companies  which 
have  been  organized  and  are  now  operating  in  all  the  States  of  the 
arid  and  semi-arid  portions  of  this  country.  The  scope  of  this 
chapter  is  to  discuss,  in  all  their  phases,  the  organization  and  nature 
of  these  water  companies,  their  powers  and  duties,  and  their  rela- 
tions to  the  State,  to  other  companies,  to  their  stockholders  and  joint 
owners,  and  to  the  consumers  who  are  furnished  with  water  by  these 
companies.  The  companies  treated  in  this  part  of  our  work  are 
what  are  known  as  private  companies  or  corporations,  as  distin- 
guished from  public  corporations  or  irrigation  districts,  ^  or  munici- 
pal corporations,^  treated  in  other  chapters  of  our  work.' 

Actions  involving  corporations  as  parties  thereto  will  be  discussed 
in  the  next  part.^ 

§  1450.  The  subject  in  general. — These  private  water  companies 
are  designated  and  called  by  many  names,  such  as  "irrigation  com- 

1  Tor  irrigation  districts,  see  Chap.  2  For    municipal    corporations,    see 

70,  Sees.  1386-1432,  Chap.  71,  Sees.  1433-1448. 

3  See  Chaps.  78-83. 
(2611) 
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panics, "  "ditch  and  canal  companies,"  "reservoir  companies," 
"ditch  companies,"  "canal  companies,"  and  the  like.  But  what- 
ever they  may  be  called,  their  ultimate  object  is  usually  the  same, 
which  is  the  furnishing  of  water  to  their  stockholders,  or  co-owners, 
or  for  the  furnishing  of  water  to  consumers,  who  may  or  may  not  be 
stockholders  or  co-owners  in  the  company,  either  for  the  purpose  of 
irrigation  or  for  some  other  useful  or  beneficial  purpose.  The  ob- 
ject of  their  organization  is  for  the  combination  of  capital  or  the 
combination  of  its  equivalent  in  labor,  in  order  that  greater  results 
may  be  obtained.  As  time  has  gone  on  and  the  "West  has  become 
more  and  more  settled  up,  the  available  irrigable  lands  were  found 
to  be  further  and  further  back  from  the  streams  or  other  water 
supply.  Larger  diverting  works  and  larger  and  longer  ditches  and 
canals  are  required  to  be  constructed  in  order  to  conduct  the  water 
to  these  lands  than  were  required  by  the  early  settlers,  who  usually 
located  their  farms  upon  lands  near  the  streams,  where  with  but 
little  expense  and  labor  the  water  might  be  diverted  and  conducted 
to  their  lands.  Again,  the  waters  of  the  smaller  streams  aU  having 
been  appropriated,  resort  had  to  be  made  to  the  waters  of  the  larger 
streams,  reservoirs  for  the  storage  of  water  had  to  be  constructed, 
and  other  expenses  had  to  be  incurred  which  were  unheard  of  in  the 
early  days.  AU  this  required  a  large  amount  of  capital,  oftentimes 
far  beyond  the  means  of  any  individual  or  of  any  community  of  in- 
dividuals. Then,  again,  there  would  be  no  community  of  individ- 
uals until  the  works  were  constructed  and  the  water  available  for 
use.  In  many  sections  of  the  West,  which  are  now  thickly  settled, 
the  settlers  would  not  come  until  the  water  was  available  for  the 
lands,  for  the  reason  that  the  land  was  in  its  wild  condition,  arid 
and  barren,  and  in  order  that  it  be  successfully  cultivated  it  was 
absolutely  necessary  that  it  should  be  irrigated.  This,  therefore, 
required  a  large  investment  of  capital  in  the  advance  of  all  settle- 
ment. It  therefore  follows  that  these  private  corporations  operat- 
ing throughout  the  entire  arid  and  semi-arid  West  have  been 
of  the  greatest  influence  in  the  settlement  and  development  of  this 
part  of  our  country.  The  necessity  of  these  water  companies  or 
corporations  has  been  recognized  by  the  statutes  of  the  respective 
States  and  Territories,  and  their  formation  has  been  encouraged. 

The  results  of  irrigation  companies  and  private  corporations  far 
exceed  at  the  present  time  the  results  of  all  other  enterprises  put 
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together.  Under  the  Thirteenth  Census,  for  1910,  it  is  reported  that 
at  the  end  of  the  year  1909,  under  co-operative  enterprises,  there- 
were  4,646,039  acres  under  actual  cultivation ;  under  the  commercial 
enterprises,  1,444,806;  under  individual  and  partnership  enter- 
prises, 6,258,401  acres.  There  are  also  reported  under  the  Carey 
Act,  which  enterprises  are  operated  by  private  corporations  in  con- 
nection with  National  Government  and  State,  288,553  acres  under 
actual  cultivation  in  1909. 

§  1451.     "Public  use"  and  "public  service"  distinguished. — As 

far  as  the  use  of  the  w^ter  appropriated  and  controlled  by  private 
water  companies  is  concerned,  whether  they  are  incorporated,  or 
unincorporated,  under  the  later  authorities,  a  distinction  must  be 
observed  between  the  terms  "public  use,"  and  "public  service." 
An  individual  may  alone  be  engaged  in  the  conducting  of  water 
from  a  natural  source  of  supply  solely  for  the  purpose  of  irrigating 
his  own  tract  of  land,  and  such  a  use  of  the  water  is  deemed  a  pub- 
lic use,  for  the  utilization  of  which  he  may  condemn  a  right  of  way 
over  the  private  lands  of  others,^  yet  it  could  not  be  contended  for 
an  instant  that  this  person  was  engaged  in  a  public  service,  as  the 
term  is  used  in  connection  with  public  service  companies.^  Again, 
to  carry  our  illustration  further,  a  group  of  individuals  owning 
lands  in  the  same  immediate  neighborhood,  and  each  owning  a 
water  right,  which  he  used  to  irrigate  his  own  particular  tract,  may 
band  themselves  together  and  organize  a  water  company,  either 
incorporated,  or  unincorporated,  for  the  purpose  of  furnishing 
water  to  others,  and  the  use  to  which  the  water  is  put  is  a  public 
use,3  yet  this  company,  where  the  distribution  of  the  water  is  ex- 
clusively to  its  shareholders,  is  not  a  public  service  company,  or 
comes  within  the  restrictions  imposed  by  the  statutes  regulating 

1  Clark  V.  Nash,  198  U.  S.  361,  49  3  See  voluntary  unincorporated  asso- 
L.  Ed.  1085,  25  Sup.  Ct.  Eep.  676,  4      oiations,  Sees.   1453-1463. 

Ann.    Cas.    1171;    affirming    Id.,    27  See  mutual  corporations.  Sees.  1479- 

Utah  158,  75  Pac.  Eep.  371,  1  L.  R.  A.,  1489. 

N.  S.,  208,  101  Am.  St.  Eep.  953.  See,  also,  Lindsay  Irr.  Co.  v.  Mehr- 

See,    also,    for    the    acquisition    of  tens,  97  Cal.  676,  32  Pac.  Eep.  802; 

rights  of  way  by  power  of  eminent  do-  Hildreth   v.   Montecito   etc.    Co.,    139 

main.  Sees.  1059-1098.  Cal.   22,   7.0   Pac.   Kep.   672,   72   Pac. 

2  For    public    service    corporations,  Eep.  395. 
see  Sees.  1493-1508. 
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such  companies.*  "Public  service"  or  "quasi-public"  water  com- 
panies, may  be  defined  as  those  companies,  either  incorporated,  or 
unincorporated,  which  are  engaged  in  the  business  of  furnishing 
or  carrying  water  for  hire,  to  all  consumers  who  can  be  provided 
with  water  under  their  systems,  and  who  may  apply  for  the  same,  up 
to  the  full  capacity  of  such  systems.  Such  a  company  is,  therefore,  a 
public  agency,  and  the  use  to  which  the  water  is  put  is  also  a  public 
use.  As  was  said  by  the  Supreme  Court  of  the  United  States,  in 
a  case  arising  in  New  Mexico,  "^  all  owners  of  land  within  the 
service  capacity  of  appellee's  canal  will  possess  the  right  to  use 
the  water  which  may  be  diverted  into  such  canal,  the  use  is  clearly 
public,  and  the  appellee  is,  therefore,  a  public  agency. ' '  ^  Such 
companies  are  subject  to  all  the  rules  of  law  regulating  and  con- 
trolling public  service  companies,  more  fully  discussed  in  subse- 
quent sections  of  this  part.® 

§  1452.  Classification  of  companies. — There  are  but  two  main 
classes  of  these  private  water  companies,  and  these  are  unincor- 
porated water  companies,  ^  and  those  which  are  duly  incorporated 
under  the  laws  of  some  State  or  Territory.^  These  companies, 
either  unincorporated,  or  incorporated,  may  be  organized  solely  for 
the  purpose  of  furnishing  and  conveying  water  to  others  for  hire, 
or  they  may  be  organized,  by  associations  of  landowners,  for  the 
purpose  of  constructing  the  necessary  works  and  conveying  the 
water  to  their  own  lands  and  not  for  hire.  These  latter  may  be 
either  unincorporated,  or  incorporated,  and  are  usually  termed 
"mutual  companies." 

Unincorporated  water  companies  are  also  divided  into  two  classes : 
First,  tenancies  in  common ;  ^  and,  second,  partnerships.'* 

*  McFadden  v.  Board  of  Supvra.  of  Sup.   Ct.   Eep.   56 ;   reversing  Id.,  68 

Los  Angeles  County,  74  Cal.  571,  16  Fed.  Eep.  948. 

Pae.  Eep.  397;  Shorb  v.  Beaudry,  56  6  See  Sees.  1491-1508. 

Cal.  446.  See,  also,  for  the  regulation  of  water 

See  Sees.  1479-1489.  rates.  Chap.  69,  Sees.  1368-1385. 

5  GutierreS  v.  Albuquerque  Land  &  l  See  Sees.  1453-1463. 

Irr.  Co.,  188  TJ.  S.  545,  47  L.  Ed.  588,  2  For   incorporated   companies,   see 

23  Sup.  Ct.  Eep.  338;  affirming  Id.,  10  Sees.  1464-1508. 

N.   M.    177,   61   Pac.   Eep.   357;    and  3  See  Sees.  1454-1459. 

citing   Fallbrook   Irr.   Dist.   v.   Brad-  4  See  Sees.  1460-1462, 
ley,  164  U.  S.  112,  41  L.  Ed.  369,  17 
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For  the  purpose  of  this  work,  corporations  duly  organized  under 
the  laws  of  some  State,  or  Territory,  will  be  divided  into  two  classes : 
Corporations  organized  solely  for  the  mutual  benefit  of  the  share- 
holders,^  and  corporations  organized  for  the  purpose  Of  profit  or 
hire. 8 

It  must  be  noted  that  certain  corporations  organized  originally 
for  profit  may,  upon  the  happening  of  a  certain  contingency,  be 
afterward  absorbed  by  the  water  consumers,  and  thereafter  be- 
come corporations  for  mutual  benefit  of  shareholders  J 

It  must  be  also  noted  here  that  corporations  organized  for  the 
purpose  of  furnishing  water  to  the  general  public,  or  to  consumers, 
other  than  the  shareholders  of  mutual  corporations,  are  sometimes 
designated  as  public  service,  or  quasi-public,  corporations.^ 

5  For  mutual  corporations,  see  Chap.  the  control  over  to  its  consumers,  see 

75,  Sees.  1479-1489.  Sees.  1516-1518. 

«  For    corporations    for    profit,    see  8  For  public  service  or  quasi-publie 

Chap.  76,  Sees.  1490-1508.  corporations,  see  Sees.  1493-1508. 

7  For  corporations  organized  to  turn 
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§  1453.  Scope  of  chapter. 

§  1454.  Tenants  in  common — ^Who  are. 

§  1455.  Tenants  in  common — Rights  as  between  each  other. 

§  1456.  Tenants  in  common— ^Right  iof  partition. 

§  1457.  Tenants  in  common — Contribution  for  necessary  expenses. 

§  1458.  Tenants  in  common — Rights  as  against  third  parties. 

§  1459.  Mutual  water  associations — ^Voluntary  associations. 

§  1460.  Partnerships. 

§  1461.  Analogous  to  mining  partnerships. 

§  1462.  Right  of  majority  in  interest  to  control. 

§  1463.  Authority  of  individual  members. 

§  1453.  Scope  of  chapter. — In  this  chapter  we  will  discuss  the 
subject  of  unincorporated  water  or  ditch  companies,  including  ten- 
ants in  common,  partnerships,  and  voluntary  or  community  asso- 
ciations, also  the  rights  of  the  respective  owners  therein. 

§  1454.  Tenants  in  common — ^Who  are. — Tenants  in  common 
are  such  as  hold  lands  and  tenements  by  several  and  distinct 
titles,  and  not  by  joint  title,  but  occupy  in  common,  the  only  unity 
recognized  between  them  being  that  of  possession.  ^ 

It  has  oftentimes  happened  that  the  owners  of  several  neighbor- 
ing farms  have  together  constructed  the  ditches  and  diverting 
works,  and  have  made  the  appropriation  of  the  water  necessary  for 
the  irrigation  of  all  their  lands,  and  that,  too,  without  the  formal 
organization  of  any  company.  "Where  a  ditch  through  which  water 
is  appropriated  and  applied  to  any  beneficial  purpose  is  owned  by 
several  proprietors,  and  their  relation  is  not  defined  by  special 
agreement  to  the  contrary,  they  are  to  be  regarded  as  tenants  in 
common  of  the  ditch,  and  their  rights  are  to  be  determined  and 
governed  by  the  rules  of  law  governing  tenancy  in  common.^     So, 

iBouvier,  Law  Diet.,  Sub.,  Tenant;  996;  Beers  v.  Sharpe,  44  Ore.  386,  75 
a  Bla.  Comm.  191.  Pac.  Rep.  717 ;  Rodgers  v.  Pitt,  89  Fed. 

2  Crowder  v.  McDonnell,  21  Mont.  Rep.  420, 129  Fed.  Rep.  932 ;  Johnston 
367,  54  Pao.  Rep.  43;  Miller  v.  Lake  v.  Little  Horse  Cr.  Irr.  Co.,  13  Wyo. 
Irr.  Co.,  27  Wash.  447,  67  Pac.  Rep.      208,  79  Pac.  Rep.  22,  70  L.  R.  A.  341, 

(2616) 


TENANTS  IN  COMMON— WHO  ARE. 


2617 


too,  where  several  persons  join  in  making  an  appropriation  of  water, 
and  where  no  special,  or  other  agreement  exists  among  joint  users 
of  the  waters  of  the  ditch  as  to  their  proprietary  interests,  their 
rights  are  to  be  governed  by  the  rules  of  law  relating  to  tenants  in 
common,^  -but  as  each  ditch  may  have  a  number  of  priorities,  ap- 


110  Am.  St.  Rep.  986;  Oandelaria  v. 
VaUejos,  13  N.  M.  140,  81  Pao.  Rep. 
589;  Smith  v.  North  Canyon  W.  Co., 
16  Utah  194,  52  Pae.  Rep.  283,  aU 
citing  and  quoting  Kinney  on  Irr.,  1st 
Ed.,  See.  301. 

See,  also,  Bradley  v.  Harkness,  26 
Cal.  69,  11  Morr.  Min.  Rep.  389; 
Hayes  v.  Fine,  91  Cal.  391,  27  Pao. 
Rep.  772;  Jones  v.  Parsons,  25  Cal. 
100;  Reed  v.  Spioer,  27  Cal.  58,  4 
Morr.  Min.  Rep.  330;  Parke  Y.  Kil- 
ham,  8  Cal.  77,  68  Am.  Dec.  310,  4 
Morr.  Min.  Rep.  522;  Carpenter  v. 
Webster,  27  Cal.  524;  Duryea  v.  Burt, 
28  Cal.  569;  Griseza  v.  Terwilliger, 
144  Cal.  456,  77  Pae.  Rep.  1034; 
Decker  v.  Howell,  42  Cal.  636 ;  McCon- 
nell  V.  Denver,  35  Cal.  365,  95  Am. 
Dee.  107;  Campell  v.  Shivei'S,  1  Ariz. 
161,  25  Pae.  Rep.  540;  Cams  v.  Dal- 
ton,  56  Ore.  596,  110  Pae.  Rep.  170. 

The  dam  and  ditch  of  an  unincorpo- 
rated irrigating  ditch  association  is 
held  by  its  members  as  tenants  in 
common.  Biggs  v.  Utah  etc.  Co.,  7 
Ariz.  331,  64  Pao.  Rep.  494. 

Owners  of  a  ditch,  constructed  for 
the  purpose  of  dividing  the  waters  di- 
verted through  it,  are  tenants  in  com- 
mon. Hough  n.  Porter,  51  Ore.  318, 
372,  95  Pae.  Rep.  732,  98  Pao.  Rep. 
1083,  102  Pae.  Rep.  728. 

See,  also,  Abel  v.  Love,  17  Cal.  233, 
11  Morr.  Min.  Rep.  350;  Lytle  Creek 
etc.  Co.  V.  Perdew,  65  Cal.  447,  4  Pao. 
Rep.  426;  Frey  v.  Lowden,  70  Cal.  550, 
11  Pae.  Rep.  838;  Moss  v.  Rose,  27 
Ore.  595,  41  Pao.  Eep.  666,  50  Am. 
St.  Eep.  743. 


S'Eor  appropriation  of  water  by  ten- 
ants in  common,  see  Sec.  862. 

See,  also,  Griseza  v.  Terwilliger,  144 
Cal.  456,  77  Pao.  Eep.  1034;  Abel  v. 
Love,  17  Cal.  233,  11  Morr.  Min.  Eep. 
350;  Frey  v.  Lowden,  70  Cal.  550,  11 
Pae.  Eep.  838 ;  Lytle  Creek  W.  Co.  v. 
Perdew,  65  Cal.  447,  2  Pao.  Eep.  732 ; 
Id.,  4  Pao.  Eep.  426:  "It  is  said 
that  the  waters  are  appropriated  sev- 
erally by  those  who  did  appropriate 
them.  Concede  this  to  be  so  and  we 
can  not  perceive  that  it  makes  any 
difference.  If  they  are  tenants  in 
common  of  the  water  and  each  of  them 
are  tenants  seized  per  my  and  not 
per  tout  and  entitled  to  the  possession 
of  the  whole.  This  must  be  so,  be- 
cause no  one  of  them  can  certainly 
state  which  part  of  them  is  his  own. 
They  hold  by  unity  of  possession, 
though  their  titles  are  distinct";  and 
holding  that  where  different  persons 
separately  appropriate  the  waters  of 
a  stream,  and  are  severally  using  the 
same  under  certain  regulations  as  to 
time  and  manner  of  such  use,  they  are 
tenants  in  common,  and  each  of  them 
may  maintain  an  action  to  enjoin  a 
trespasser  from  diverting  any  portion 
of  the  water  thus  appropriated. 

When  parties  claim  their  rights 
through  the  same  diversion  and  from 
the  same  ditch,,  through  which  the  ap- 
propriation was  originally  made  by 
them  or  by  their  predecessors  in  inter- 
est, they  are  tenants  in  common. 
Hough  V.  Porter,  51  Ore.  318,  372,  95 
Pao.  Eep.  732,  98  Pao.  Eep.  1083,  102 
Pao.  Eep.  728. 
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propriators  of  different  dates  may  be  tenants  in  common  in 'the 
dam  and  ditch,  or  other  works,  without  losing  their  priority  of  ap- 
propriation, and,  too,  without  there  being  any  tenancy  in  common 
in  the  water  rights.*  Tenants  in  common  may  also  agree  among 
themselves  as  to  how  and  when  the  water  appropriated  by  all  may 
be  used  by  the  respective  co-tenants.^ 

Where  both  the  construction  of  the  diverting  works,  and  the 
works  necessary  to  conduct  th*  water  to  the  place  of  use  are 
constructed  and  owned  by  several  persons  acting  together,  they 
are  tenants  in  common,  both  in  the  works  and  in  the  water  rights, 
and  their  respective  rights  in  each  are  to  be  determined  according 
to  the  law  of  tenancy  in  common.® 

But  where  two  persons  join  in  an  appropriation  and  diver- 
sion of  water,  and  conduct  the  same  through  a  common  ditch 
for  a  certain  distance,  with  the  understanding  that  each  was 
entitled  to  one-half  of  the  water,  and  the  water  was  turned  from 
the  common  ditch  to  be  used  on  each  one's  separate  and  individual 
land,  it  was  held  under  "these  circumstances,  the  right  of  unity  of 
possession  necessary  to  constitute  a  tenancy  in  common  did  not 
extend  to  the  right  of  user,  which  was  essential  to  the  existence  of 
such  a  tenancy  in  a  water  right. ' '  '^ 

There  is  a  conflict  of  authority  as  to  whether  or  not  riparian 
owners  are  tenants  in  common  in  the  use  of  the  waters  of  the  same 

4 Farmers'   High  Line   etc.   Co.   v.  seem  to  be  objectionable  in  itself." 

Southworth,  13  Colo.  Ill,  21  Pac.  Eep.  Johnston  v.  Little  Horse  Cr.  Irr.  Co., 

1028,  4  L.  B.  A.  767;  Nichols  v.  Me-  13  Wyo.  208,  79  Pac.  Eep.  22,  70  L. 

Intosh,  19  Colo.  22,  34  Pac.  Kep.  278 ;  E.  A.  341,  110  Am.  St.  Eep.  986. 

Eomminger  v.  Squires,  9  Colo.  327,  12  6  See  cases  cited  supra. 

Pac.  Eep.  213.  See,   also,   Shilling   v.   Eominger,   4 

It  was  held  in  a  late  California  case  Colo.  100;  Moss  v.  Eose,  27  Ore.  595, 

that   though   a   conveyance   created   a  41   Pac. .  Eep.   666,   50   Am.   St.   Eep. 

tenancy  in  common  between  the  parties  743 ;   Biggs  v.  Utah  etc.  Co.,  7  Ariz, 

as   to  the   ditch  with  a  right  to  the  331,    64   Pac.   Eep.    494;    Eodgers   v. 

grantee  to  extend  it,  it  only  gave  the  Pitt,  129  Fed.  Eep.  932,  89  Fed.  Eep. 

grantee,  as  a  subsequent  appropriator, '  420. 

a  right  to  the  excess  .water  not  used  7  City  of  Telluride  v.  Davis,  33  Colo, 

on  the  land  of  the  grantor.     Hufford  355,  80  Pac.  Eep.  1051,  108  Am.  St. 

V.  Dye,  Cal.  ,  121  Pac.  Eep.  Eep.    101. 

400.  To  constitute  a  tenancy  in  common 

5  ' '  Such  an  agreement  between  sev-  in  a  water  right,  there  must  be  a  right 

eral '  persons    who    have   appropriated  to  unity  of  user  of  the  water,  and,  if 

water  as  tenants  in  common  does  not  such  right  was  destroyed,  the  common 
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stream,  flowing  by  their  lands.  It  was  said  in  a  recent  Oregon 
case :  8  "  One  of  the  distinctions  between  appropriation  of  water 
and  use  by  a  riparian  proprietor  is  that  the  former  contemplates 
tenancy  in  severalty,  while  the  latter  is  essentially  a  tenancy  in 
common  with  all  other  riparian  proprietors  on  the  same  stream, ' '  ^ 
but  the  English  authorities  hold  that  the  law  of  tenancy  in  common 
has  no  application.  ^^ 

§  1455.    Tenants  in  common — Rights  as  between  each  other. — 

Where  the  title  to  a  water  right  is  in  tenants  in  common,  the  right 
of  one  to  the  use  of  the  water  as  against  his  co-tenants  will  be  pro- 
tected by  the  courts.  The  law  may  be  considered  as  well  settled 
that,  where  any  one  of  two  or  more  co-tenants  in  the  use  of  the 
water  of  a  stream,  which  has  been  appropriated  by  them  for  a  bene- 
ficial purpose,  diverts  for  his  own  use  a  greater  quantity  of  the 
water  than  of  right  belongs  to  him,  and  to  the  extent  to  diminish 
the  quantity  to  which  the  others  are  entitled,  in  consequence  of 
which  they  are  damaged,  and  their  rights  violated,  such  parties  are 
entitled  to  an  injunction  enjoining  the  wrong-doer  from  diverting 
the  water  to  their  injury.  ^     One  tenant  in  common  may  change  the 

tenancy  ceases  to   exist.     Norman  v.  ton,    19   Ore.   99,   26   Pao.   Eep.   661, 

Corbley,  32  Mont.  195,  79  Pao.  Eep.  where  it  was  held  that  in  the  absence 

1059.  of  direct  proof  to  the  contrary,  that 

See,  also,  Crowder  v.  McDonald,  21  it  was  evidence  of  a  tacit  agreement 

Mont.  367,  54  Pac.  Eep.  43.  between  them  that  each  should  be  en- 

8  CavinesB  v.  Le  Grande  Irr.  Co.,  titled  to  enjoy  an  equal  share  of  the 
Ore.  ,  119  Pac.  Eep.  731.  flow  of  the  stream,  which  a  court  of 

9  See,  also,  Charnock  v.  Higuerra,  equity  in  a  proper  case  would  enforce 
111  Cal.  473,  44  Pac.  Eep.  171,  32  L.  In  a  division  of  the  water,  seepage 
E.  A.  190,  52  Am.  St.  Eep.  195;  Pratt  and  evaporation  must  be  considered, 
V.  Lamson,  2  Allen  (Mass.)  287;  Eob-  where  the  diversion  is  not  at  the  same 
erts  V.  Claremont  etc.  Co.,  74  N.  H.  place.  Anderson  v.  Cook,  25  Mont. 
217,  66  Atl.  Eep.  485,  24  Am.  St.  330,  64  Pac.  Eep.  873,  65  Pac.  Eep. 
Eep.  962.  113,  66  Pao.  Eep.  504;  Cams  v.  Dal- 

10  See  Shury  v.  Piggott,  339  Poph.  ton,  56  Ore.  596,  110  Pac.  Eep.  170, 
169,  79  Eng.  Eeprint  1263,  81  Eng.  where  it  is  held  that  a  tenant  in  com- 
Eeprint    280.  mon  in  an  irrigation  ditch  or  water 

1  Lorenz  v.  Jacobs,  63  Cal.  73 ;  Mc-  right  may  sue  for  unlawful  interf er- 

GiUivary  v.  Evans,  27  Cal.  92,  11  Morr.  ence  therein  by  another  tenant. 

Min.  Eep.  209 ;  City  of  Salem  Co.  v.  A  court  of  equity  has  the  power  to 

Salem    Flouring    Mills    Co.,    12    Ore.  ascertain  and  determine  the  extent  of 

374,  7  Pac.  Eep.  497;  Combs  v.  Slay-  the   rights   of  pro^jcrty  flowing  in  a 
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beneficial  use  of  the  water  from  that  to  which  it  was  originally  ap- 
plied to  some  other  use,  provided  that  the  rights  of  his  co-tenants, 
or  those  of  others,  are  not  seriously  injured  thereby.^  As  the  pos- 
session of  the  right  by  a  part  of  the  co-tenants  is  the  possession  of 
the  rights  of  all,  the  mere  non-user  by  one  for  a  period  of  time 
does  not  affect  his  right  to  resume  the  use,  even  where  all  of  the 
water  was  used  during  the  interval  by  the  other  co-tenants.^  It, 
therefore,  must  follow  that  there  i^  no  element  of  hostility  in  such 
possession,  and  that  such  a  holding  will  not  operate  to  acquire  the 
right  by  prescription,  or  even  set  the  statute  of  limitations  running 
toward  that  end,  until  there  has  been  an  actual  ouster  and  notice 
to,  or  knowledge  of,  the  co-tenant  out  of  possession  of  the  hostile 
intention  upon  the  part  of  his  co-tenants.*  To  show  an  ouster  of 
one  tenant  in  common  by  his  co-tenant  requires  much  stronger  and 
more  convincing  evidence  than  is  necessary  to  sustain  an  ordinary 
claim  of  adverse  possession.  As  was  said  in  a  recent  case  decided 
by  the  Supreme  Court  of  Washington:  ^  "We  recognize  the  well- 
established  rule  that,  when  adverse  possession  is  relied  upon  as  an 
ouster,  either  the  tenant  out  of  possession  must  have  actual  notice 


natural  water  course,  acquired  by  per- 
sons who  hold  and  are  entitled  to  them, 
and  to  regulate,  between  or  among 
them,  the  use  in  the  flow  of  the  water 
in  such  a  way  as  to  maintain  equality 
of  rights  in  the  enjoyment  of  the 
common  property.  Frey  v.  Lowden, 
70  Cal.  550,  11  Pae.  Eep.  838. 

See,  also,  Meagher  v.  Hardenbrook, 
11  Mont.  385,  28  Pac.  Eep.  451;  Nich- 
ols V.  Mcintosh,  19  Colo.  22,  34  Pac. 
Eep.  278;  Campell  v.  Shivers,  1  Ariz. 
161,  25  Pae.  Eep.  540 ;  Lytle  Creek  v. 
Perdew,  65  Cal.  447;  Id.,  2  Pac.  Eep. 
732,  4  Pac.  Eep.  426 ;  Eodgers  v.  Pitt, 
129  Fed.  Eep.  932,  89  Fed.  Eep.  420. 

2  For  the  change  of  the  use  of 
water,  see  Sees.  869-871. 

A  tenant  in  common  in  certain  water 
rights  for  mining  purposes,  its  use 
for  mining  having  been  abandoned, 
may  recapture  and  use  his  proportion 
of  the  water  for  irrigation  or  other 
lawful  purposes.    Meagher  v.  Harden- 


brook, 11  Mont.  385,  28  Pae.  Eep.  451. 

3  Smith  V.  North  Canyon  W.  Co.,  16 
Utah  194,  52  Pac.  Eep.  283,  where  it 
is  said:  "The  possession  of  one  ten- 
ant in  common  is  the  possession  of  all 
his  eo-tenants." 

See,  also,  Beers  v.  Sharpe,  44  Ore. 
386,  75  Pae.  Eep.  717. 

i  For  the  acquisition  of  rights  by 
prescription,  see  Sees.  1033-1058; 
Smith  V.  North  Canyon  W.  Co.,  16 
Utah  194,  52  Pae.  Eep.  283;  Beers  v. 
Sharpe,  44  Ore.  386,  75  Pac.  Eep. 
717;  Unger  v.  Mooney,  63  Cal.  586, 
49  Am.  Eep.  100;  Colman  v.  Clements, 
23  Cal.  245;  Morrill  v.  Morrill,  20 
Ore.  96,  25  Pac.  Eep.  362,  11  L.  E.  A. 
155,  23  Am.  St.  Eep.  95;  Wheeler  v. 
Taylor,  32  Ore.  421,  52  Pac.  Eep. 
183,  67  Am.  St.  Eep.  540;  Oliver  v. 
Burnett,  10  Cal.  App.  403,  102  Pac. 
Eep.  223. 

6  Church  V.  State, Wash.  — '■ — , 

117  Pac.  Eep.  711. 
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of  the  adverse  holding,  or  the  hostile  character  of  the  possession 
must  be  so  manifest,  open,  and  notorious  that  notice  on  his  part  will 
be  presumed." 

One  of  the  incidents  of  tenancy  in  common  is  that  each  member 
has  the  right  to  sell  or  assign  his  interest,  or  any  portion  thereof, 
as  he  sees  fit,  with  or  without  the  consent  of  the  other  co-tenants, 
and  the  purchaser  of  such  interest,  or  interests,  succeeds  to  all  the 
rights  of  the  vendor,^  but  one  co-tenant,  in  the  absence  of  special 
authority,  can  not  transfer  any  greater  interest  than  that  owned 
by  him.  7 

It  is  within  the  general  powers  of  a  court  of  equity  to  settle  by 
proper  decree  aU  disputes  between  tenants  in  common  as  to  the 
diversion  and  use  of  the  water,  and  to  appoint  a  commissioner 
to  distribute  the  water.  In  some  of  the  States  special  proceedings 
are  provided  for  when  two  or  more  joint  owners  are  unable  to 
agree  as  to  the  relative  distribution  of  the  water  appropriated  by 
both.  But  it  is  held  that  this  special  proceeding  does  not  exclude 
a  joint  owner  from  obtaining  relief  by  the  ordinary  legal  and 
equitable  remedies  in  an  action  for  damages,  or  for  an  injunetion.s 
Again,  a  tenant  in  common  of  a  water  ditch,  and  the  water  right 
used  through  the  same,  where  they  are  in  the  possession  of  his  co- 
tenants  who  are  selling  the  water  rights,  may  maintain  an  action 

6  Biggs  V.  tJtah  Irr.  D.  Co.,  7  Ariz.  v.  Cook,  25  Mont.  330,  64  Pae.  Eep. 
331,  64  Pao.  Eep.  494,  where  it  is  873,  65  Pao.  Eep.  113,  66  Pae.  Eep. 
said:     "One  of  the  incidents  of  ten-      504. 

ancy  in  common  is  that  a  change  in  s  Stoner  v.   Mau,   11  W70.  366,  72 

its  membership  does  not  affect  the  re-  Pae.  Eep.  193;  Id.,  73  Pae.  Eep.  548. 

lations  of  the  tenants,  and  that  each  The  distributor  of  water  in  an  ir- 

tenant  may  sell  or  encumber  his  in-  rigation  ditch,  appointed  as  provided 

terest  at  pleasure,  without  regard  to  by  Eev.  Stat.,  1899,  Sees.  908,  916,  as 

the  knowledge,  consent,  or  wish  of  his  amended  by  the  laws  of  1903,  p.  122, 

co-tenant."  Chap.  93,  acts  officially  by  virtue  of 

A  water  right  may  be  sold  in  parts  his   appointment,    and    has    exclusive 

and  the  purchasers  with  them  become  control  of  the  ditch  for  the  purpose  of 

tenants  in  common.     Eose  v.  Mesmer,  dividing   and    distributing   the    water 

142  Cal.  322,  75  Pae.  Eep.  905;  Bull-  received  into  the  same  until  he  is  re- 

erdick  v.  Hermsmeyer,  32  Mont.  541,  moved  from  office.    Mau  v.  Stoner,  14 

81  Pae.  Eep.  334.  Wyo.  183,  83  Pae.  Eep.  218,  15  Wyo. 

7  Beers  v.  Sharpe,  44  Ore.  386,  75  109,  87  Pae.  Eep.  434,  89  Pae.  Eep. 
Pae.  Eep.  717;  Amett  v.  Linhart,  21  466. 

Colo.  188,  40  Pae.  Eep.  355;  Anderson 
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to  recover  his  share  of  the  rents  and  profits  against  his  co-tenants  in 
possession,  and  collecting  the  same.^ 

§  1456.  Tenants  in  common — Eight  of  partition. — ^Although  the 
ditch,  dam,  and  other  works  for  diverting  and  conveying  the  water 
to  the  place  of  use  are  real  property,^  there  is  one  peculiarity  which 
arises  from  the  very  nature  of  such  real  property,  and  that  is,  that 
it  is  not  subject  to  a  suit  in  partition.  Such  works  can  not  be  cut 
up  into  several  portions,  and  so  d^ded  among  the  respective  own- 
ers thereof.  Neither  could  the  Court  decree,  with  any  justice,  where 
two  persons  were  the  owners,  that  one  should  have  one  end  of  the 
ditch,  and  the  other  person  the  other  end.  Neither  could  the  ditch 
be  divided  between  them  horizontally  in  the  middle,  and  one  person 
be  decreed  the  owner  of  one  side,  and  the  other  the  other  side,^  but 
water  rights  under  certain  circumstances  may  be  divided  in  a  par- 
tition suit,  especially  where  such  a  division  will  not  injure  the  rights 
of  the  respective  owners.  This  may  be  done  by  a  suit  in  equity  by 
either  apportioning  the  time  and  extent  of  the  use,  or  by  a  sale 
of  the  rights  and  a  division  of  the  proceeds.^ 

§  1457.  Tenants  in  common — Contribution  for  necessary  ex- 
penses.— Each  tenant  in  common  is  individually  bound  to  keep  the 
ditch  or  other  works  in  repair.  Those'  making  such  repairs  may 
compel  a  contribution  upon  the  part  of  those  who  failed  to  bear 

9  Abel  V.  Love,  17  Cal.  233,  11  Morr.  mon,   incapable   of   partition   at  law, 

Min.  Eep.  350.  may   be   the   subject   of   partition   in 

1  See  Sees.  833,  834.  equity,  either  by  apportioning  the  time 

.  2  MoGillivray  v.  Evans,  27  Cal.  92,  and  extent  of  use,  or  by  a  sale  of  the 

11    Morr.    Min.    Eep.    209;    Head    v.  right  and  a  division  of  the  proceeds." 

Amoskeag  Mfg.  Co.,  113  U.  S.  9,  28  Citing  Smith  v.  Smith,  10  Paige  470; 

L.  Ed.  889,  5  Sup.  Ct.  Eep.  441;  Len-  De  Witt  v.  Harvey,  4  Gray  486;  Mc- 

fers  V.  Henke,  73  Dl.  405,  24  Am.  St.  Gillivray  v.  Evans,  27  Cal.  92;  Lorenz 

Eep.  263;   Allard  v.  Carleton,   64  N.  v.    Jacobs,    59    Cal.    262;    Brown    v. 

H.    24,    3    Atl.   Eep.    313;    Brown    v.  Cooper,  98  Iowa  444,  67  N.  W.  Eep. 

Cooper,  98  Iowa  444,  67  N.  W.  Eep.  S78,  33  L.  E.  A.  61;  Warren  v.  West- 

378,  33  L.  E.  A.  61,  60  Am.  St.  Eep.  brook  Mfg.  Co.,  86  Me.   32,  29  Atl. 

190.  Eep.  927,  26  L.  E.  A.  284. 

sVerdugo  etc.  Co.  v.  Verdugo,  152  That  riparian  rights  to  the  use  of 

Cal.  655,  93  Pac.  Eep.  1021 ;  Head  v.  water  may  be  apportioned  between  the 

Amoskeag  Mfg.  Co.,  113  TJ.  S.  9,  28  L.  riparian   owners,   see    Chap.    78,    See. 

Ed.  889,  5  Sup.  Ct.  Eep.  441,  where  it  1538. 
is  said:     "Water  rights  held  in  com- 
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their  share  of  the  expense,  or  lahor.  So,  where  plaintiff  and  de- 
fendants were  tenants  in  common  of  a  ditch,  and  the  plaintiff  neg- 
lected to  repair  his  portion  of  the  same,  and  the  defendant  stopped 
up  the  ditch,  and  thereby  prevented  the  water  from  flowing  to  the 
plaintiff's  lands,  it  was  held  that  the  defendant  had  no  right  to  stop 
up  the  ditch,  for  the  reason  that,  being  a  tenant  in  common,  he 
was  equally  bound  to  make  the  repairs,  and  that  he  was  liable  in 
damages  for  his  act.^ 

But  where  the  expenses  have  been  borne  by  a  portion  of  the  co- 
tenants,  in  the  most  of  the  States  there  are  statutory  provisions  for 
a  contribution  of  these  expenses  between  co-tenants  or  co-owners 
of  a  ditch,  or  other  works,  for  the  necessary  repairs,  from  those 
who  have  failed  in  the  first  instance  to  bear  their  proportion.  But 
it  is  held  that  the  work  done  for  which  the  money  or  labor  was 
expended,  must  be  necessary,  and  be  of  some  actual  benefit  to  the 
co-owner,  in  order  to  make  him  liable  for  his  share.  ^  These  neces- 
sary expenses  may  include  the  expenses  of  collection,  including  at- 
torneys' fees,  of  the  proportion  from  the  parties  who  have  refused 
to  pay  their  share  of  the  necessary  expenses  of  maintenance.^ 


1  Moss  V.  Eose,  27  Ore.  595,  41  Pao. 
Rep.  666. 

The  fact  that  a  person  entitled  to 
the  use  of  one-half  of  the  water  of  an 
irrigation  ditch  is  denied  such  right 
by  the  other  owner  is  no  defense  to  an 
action  by  the  latter  for  damage  caused 
by  the  former  digging  another  trench 
and  appropriating  all  the  water.  Ar- 
nett  V.  Linhart,  21  Colo.  188,  40  Pac. 
Eep.  355. 

See,  also,  Smith  v.  North  Canyon 
W.  Co.,  16  Utah  194,  52  Pac.  Kep. 
283 ;  Kimball  v.  Gearhart,  12  Cal.  27, 
1  Morr.  Miu.  Eep.  615;  Cams  v.  Dal- 
ton,  56  Ore.  596,  110  Pac.  Eep.  170, 
holding  that  the  defaulting  owner  is 
liable  for  his  pro  rata  of  the  necessary 
expenses. 

Fillmore  City  v.  Fillmore  Eoller  Mill 
Co.,  36  Utah  339,  103  Pac.  Eep.  967, 
where  it  was  held  that  a  co-tenant  can 
not  be  compelled  to  contribute  for  the 
expenses  in  replacing  a  dam  or  recon- 


structing a  ditch  where  the  original 
ones  had  been  washed  out  at  a  point 
other  than  where  they  were  previously 
located,  unless  it  be  shown  that  the 
new  works  answered  the  same  purpose 
and  gave  the  co-tenant  the  same  rights 
as  he  previously  had. 

See,  also,  Eogers  v.  West  Eiverside 

etc.  Co., Cal.  App. ,  124  Pac. 

Eep.  447. 

2  Arroyo  etc.  Co.  v.  Bequette,  149 
Cal.  543,  87  Pac.  Eep.  10,  where  it  is 
held  that  a  co-tenant  can  be  compelled 
to  contribute  his  share  of  the  expenses 
for  repairs  made  above  his  point  of 
diversion,  but  not  for  those  made  be- 
low that  point. 

3  Where  the  expenses  of  maintain- 
ing and  repairing  an  irrigating  canal 
is  to  be  borne  ratably  by  the  parties 
entitled  to  convey  water  through  the 
same  in  proportion  to  the  amount  of 
Witter  used,  the  expenses  of  collecting 
their  ratable  proportion  from  the  par- 
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§  1458.    Tenants  in  conunon — Rights  as  against  third  parties. — 

As  co-tenants  of  a  water  right,  they  are  entitled  to  use  all  of  the 
water  appropriated  by  them.  Therefore,  when  an  outsider  wrong- 
fully diverts  from  them,  or  one  of  them,  he  is  injuring  each  and  all 
of  them.  He  may  be  doing  more  injury  to  the  one  who  is  entitled 
to  the  use  of  the  water  at  the  time  he  is  diverting  it  than  to  the 
other  co-tenants;  but,  he  is  at  all  times,  when  he  is  so  wrongfully 
diverting  the  water,  guilty  of  a  t$.espass  on  the  right  of  each  and 
every  one  of  the  co-tenants.  It  therefore  follows  that  each  co-tenant 
has  the  right  to  have  the  preventive  powers  of  the  court  put  a 
stop  to  the  illegal  acts  of  a  trespasser,  and  that,  too,  without  join- 
ing in  the  suit  all  of  the  other  co-tenants  as  parties  plaintiff.^  So, 
too,  whether  they  are  joint  appropriators,  holding  the  estate  as  joint 
tenants,  or  as  tenants  in  common,  the  right  is  the  same  as  against 
the  common  enemy.    Each  has  the  right,  without  joining  the  others. 


ties  who  have  refused  to  pay  is  a  part 
of  the  necessary  expenses  of  mainte- 
nance, since,  unless  the  rate  due  from 
such  parties  is  collected,  there  would 
be  no  fund  for  maintenance  and  re- 
pair. Kogers  v.  Eiverside  etc.  Co.,  132 
Cal.  9,  64  Pac.  Eep.  95. 

1  That  one  tenant  in  common  may 
preserve  the  common  estate  for  the 
benefit  of  his  co-tenants,  see  Cache 
La  Poudre  Irr.  Co.  v.  Larimer  &  Weld 
Bes.  Co.,  25  Colo.  144,  53  Pae.  Eep. 
318,  71  Am.  St.  Eep.  123;  affirming 
Id.,  8  Colo.  App.  237,  45  Pac.  Eep. 
525,  where  it  is  said:  "One  tenant  in 
common  may  preserve  the  entire  es- 
tate held  in  common.  This  doctrine  is 
applicable  where  the  common  estate  is 
a  water  right,  so  long  as  the  tenant  in 
common  has  both  the  necessity  for  use, 
and  actually  uses  the  water  for  a 
beneficial  purpose." 

See,  also,  Meagher  v.  Hardenbrook, 
11  Mont.  385,  28  Pac.  Eep.  451;  Moss 
V.  Eose,  27  Ore.  595,  41  Pac.  Eep. 
666;  Union  Consol.  M.  Co.  v.  Taylor, 
100  U.  S.  37,  25  L.  Ed.  541,  5  Morr. 
Min.  Eep.  323;  Clymer  v.  Dawkins,  44 


tr.  8.  3  How.  674,  11  L.  Ed.  778; 
Vanwinkle  v.  Curtis,  3  N.  J.  Eq.  2 
Green  Ch.  422;  Smith  v.  North  Can- 
yon W.  Co.,  16  Utah  194,  52  Pac.  Eep. 
283 ;  Union  M.  &  M.  Co.  v.  Dan- 
berg,  81  Fed.  Eep.  73;  Miller  &  Lux 
v.  Eickey,  127  Fed.  Eep.  573;  Lytle 
Creek  etc.  Co.  v.  Perdew,  65  Cal.  447, 
2  Pae.  Eep.  732,  4  Pac.  Eep.  426; 
Eodgers  v.  Pitt,  129  Fed.  Bep.  932, 
89  Fed.  Eep.  420. 

When  parties  claim  their  rights 
through  the  same  diversion  and  from 
the  same  works  through  which  the  ap- 
propriation was  originally  made  by 
them  or  by  their  predecessors  in  inter- 
est, they  are  tenants  in  common;  and 
it  is  held  by  the  Oregon  Court  that 
where,  in  a  suit  with  others  on  the 
stream  involving  rights  thereon,  no 
Issues  are  framed  between  such  ten- 
ants in  common,  their  relative  rights 
may  be  left  undetermined  and  only 
the  rights  as  against  other  parties  to 
the  suit  will  be  decreed  in  the  action. 
Hough  v.  Porter,  51  Ore.  318,  95 
Pac.  Eep.  732,  98  Pae.  Eep.  1083,  102 
Pac.  Bep.  728. 
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to  protect  the  whole  estate  against  the  acts  of  a  trespasser,^  and, 
where,  in  a  suit  against  others  on  the  stream  involving  the  rights 
thereon  no  issues  are  framed  between  tenants  in  common,  their  rela- 
tive rights  may  be  left  undetermined,  and  only  their  rights  as  a 
whole  as  against  the  other  parties  of  the  suit  wiU  be  decreed.^ 

§  1459.    Mutual  water  associations — ^Voluntary  associations. — ^It 

has  oftentimes  happened  throughout  the  West  that  a  number  of 
landowners,  liAdng  in  the  same  community,  and  along  the  same 
source  of  water  supply,  for  the  purpose  of  better  protecting  their 
rights,  and  the  divisioji  of  the  water  of  the  stream  between  the  re- 
spective owners,  without  formally  incorporating,  have  banded  them- 
selves together  into  voluntary  associations.  These  associations  are 
sometimes  called  "community  associations,"  or  "mutual  associa- 
tions," and  the  ditches  and  canals  are  referred  to  as  "community 
ditches,  or  canals."  These  associations  are  organized  for  the  pur- 
pose of  constructing  the  necessary  works  for  the  diversion  of  the 
water,  and  to  conduct  it  only  to  the  lands  of  the  members  of  the  as- 
sociation, and  not  for  hire.  The  only  distinctions  between  these 
voluntary  associations,  and  mutual  corporations,  is  that  the  latter 
are  formally  incorporated  under  the  laws  of  some  State  or  Terri- 
tory, while  the  former  are  not.^  The  title  to  the  water  rights  re- 
mains in  the  individual  members,  and  is  not  in  the  association. 
These  associations  are  oftentimes  organized  with  a  considerable 
degree  of  formality,  officers  being  elected,  and  by-laws,  rules,  and 
regulations  being  adopted  for  the  government  of  the  respective 
rights  of  its  members,  and  of  the  general  affairs  of  the  association.^ 
By  associating  themselves  together  in  this  manner  the  water 
users  become  tenants  in  common  of  all  of  the  waters  which  all  of 
the  members  of  the  association  own,  or  control,  and  also  of  the  di- 
verting works,  ditches,  and  canals,  used  in  connection  with  the 
same;  and  each  landowner  of  such  association  is  entitled  to  his 
distributive  share  of  the  water,  according  to  his  rights.    The  title 

2  Lytle  Creek  W.  Co.  v.  Perdew,  65  i  For  mutual  corporations,  see  Sees. 
Cal.  447,  4  Pae.  Bep.  426,  2  Pae.  Kep.      1479-1489. 

732;    Carpenter   T.   Webster,    27    Cal.  Helm,  C.  J„  in  Combs  v.  Agricul- 

524;  Williams  v.  Sutton,  43  Cal.  71.      tural  D.   Co.,   17  Colo.   146,  28  Pae. 

3  Sough  V.  Porter,  51  Ore.  318,  372,      Rep.  966,  31  Am.  St.  Eep.  275. 

95  Pae.  Eep.  732,  98  Pae.  Kep.  1083,  2  Biggs  v.  Utah  etc.  Co.,  7  Ariz.  331, 

102  Pae.  Eep.  728.  64  Pae.  Eep.  494. 

165— Kin.  on  Irr. 
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to  the  water  rights  not  being  in  the  association,  as  is  the  case  where 
there  is  a  corporation,  but  in  the  individual  members  of  the  asso- 
ciation, according  to  each  one 's  respective  share,^  and,,  as  evidencing 
the  share  of  water  to  which  each  member  is  entitled,  sometimes  a  cer- 
tificate is  issued  to  him  by  the  association,  duly  executed  by  the 
officers  thereof,  which  certificate  is  somewhat  similar  to  stock 
certificates  issued  by  corporations.  But  whether  the  shares  of  an 
individual  members  of  these  associations  are  represented  by  certifi- 
cates, or  not,  as  is  the  case  of  otli!fer  tenants  in  common,  he  has  the 
right  to  sell,  or  assign  his  interest,  or  any  portion  thereof,  as  he 
sees  fit,  with  or  without  the  consent  of  the  other  members  of  the 
association,  and  the  purchaser  of  such  interest  or  interests  suc- 
ceeds to  all  the  rights  of  the  vendor.*  A  person  joining  such  a 
voluntary  association  does  not  vest  in  the  majority  the  power  to 
injure  the  rights  of  such  person.  So,  by  entering,  into  such  a  com- 
munity enterprise,  the  minority  does  not  vest  in  the  majority  the 
power  to  change  the  course  of  the  ditch  constructed  by  the  asso- 
ciation to  the  injury  of  the  rights  of  the  minority,  and  an  injunc- 
tion against  such  a  change  will  be  granted  by  the  Court.^  The  as- 
sociations thus  created  are  not  endowed  with  the  general  powers 
pertaining  to  corporations.  They  have  only  the  powers  expressly, 
or  by  necessary  implication,  granted  to  them  by  the  Acts  creating 
them,  and  no  more.^ 

In  some  jurisdictions  the  status  of  these  voluntary  associations 

3  "By  associating  together  under  the  porated  voluntary  association  to  its 
irrigation  laws  of  1876,  Eolfson  and  members,  and  treated  by  them  as  evi- 
his  associates  became  tenants  in  com-  dence  of  the  right  to  control  its  prop- 
mon  of  the  waters  of  that  stream,  and  erty,  and  to  appropriate  water  by 
each  land  owner  of  such  district  was  means  of  a  common  ditch,  must  be 
equally  entitled  to  the  use  of  the  water  .  construed  as  water  right  contracts, 
brought  into  such  district,  according  and  a  sale  thereof  by  the  holder  is, 
to  their  rights,  by  paying  their  pro-  in  effect,  a  conveyance  of  his  inter- 
portionate     share    of     the    expense."  ests  in  the  property. 

Smith  V.   North   Canyon  W.   Co.,   16  5  Candelaria  v.'  Vallejos,  13  N.  M. 

Utah  194,  52  Pac.  Eep.  283;  HUdreth  140,  81  Pac.  Kep.  589. 

V.  Montecito  Cr.  W.  Co.,  139  Cal.  22,  Por   the   right   of   the   majority  to 

72  Pac.  Eep.  395;  Candelaria  v.  Val-  control  in  voluntary  associations,  see 

lejos,   13   N.   M.   140,   81   Pac.   Eep.  Sec.  1462. 

589.  6  See  Elmore  v.  Drainage  Commis- 

4  Biggs  V.  Utah  etc.  Co.,  7  Ariz.  331,  sioners,  135  HI.  269,  25  N.  E.  Eep. 
64   Pac.    Eep.    494,    lyhere  it  is  held  1010,  25  Am.  St.  Eep.  363. 

that  certificates  issued  by  an  unincor- 


PABTNERSHIPS,  2627 

is  defined  by  statute.  This  is  especially  true  in  Arizona  and  New- 
Mexico,  where  the  community  ditch,  or  "public  acequia,"  was  the 
usual  and  ordinary  means  for  the  diversion  and  distribution  of 
the  water.  Each  village  or  group  of  farmers  constructed  its  own 
common  ditch.  The  management  and  control  of  this  ditch  was  regu- 
lated by  law,  and  not  by  the  agreements  and  contracts  of  the  con- 
sumers of  the  water  diverted  by  it.  Hence,  every  landowner  under 
such  a  ditch,  whether  he  used  the  water  or  not,  was  required  ta 
contribute  his  quota  of  labor,  or  money,  required  in  the  mainte- 
nance and  preservation  of  the  ditch.  Such  ditches  are  recognized 
and  treated  as  public  property,  in  much  the  same  way  that  a  public 
road  under  our  laws  is  regarded.  In  these  jurisdictions  it  is  pro- 
vided that  all  community  ditches,  or  acequias,  or  rather  the  com- 
munities using  them,  shall  be  considered  as  corporations,  or  bodies 
corporate,  with  power  to  sue  or  be  sued  as  such.''  In  this  re- 
spect, the  old  Spanish  and  Mexican  laws  were  closely  followed  in 
the  early  statutes  of  these  Territories.^ 

§  1460.  Partnerships. — There  is  no  doubt  but  that  diverting 
works,  ditches,  canals,  and  water  rights,  may  be  owned  and  con- 
trolled as  partnership  property,  as  is  the  case  with  any  other  prop- 
erty; and,  when  so  held,  for  the  purpose  of  changing  the  partner- 
ship relations,  or  settling  the  partnership  affairs,  such  property  will 
be  subject  in  equity  to  all  the  incidents  of  other  partnership  prop- 
erty. And  oftentimes  the  determination  of  the  respective  rights 
in  controversy  regarding  interests  in  ditch  and  canal  properties, 
together  with  the  water  rights,  in  the  "Western  States  depends  upon 
the  question  whether  such  property  was  held  as  partnership  prop- 
erty, in  the  strict  sense  in  which  this  term  was  used,  or  was  held 
in  the  more  common  mode  of  holding  such  property  in  common.  So, 
where  three  persons  became  the  equal  owners  in  two  ditches,  and 
they  formed  a  partnership,  the  ditches  forming  the  main  part  of 
the  partnership  property,  and  they  owed  partnership  debts,  and 
one  of  the  partners  mortgaged  his  interest  in  the  property  'to  se- 

7  Comp.  Laws  N.  M.,  1887,  Sec.  8 ;  Eiver  Val.  C.  Co.,  7  Ariz.  376,  65  Pae. 
Candelaria  v.  Vallejos,  13  N.  M.  140,      Rep.  332. 

81  Pao.  Kep.  589 ;  Comp.  Laws.  Ariz.,  8  For  the  Mexican  and  Spanish  laws 

Chap.  55,  Sees.  1,  3,  7;  Slosser  v.  Salt      regulating  water  rights,  see  Chap.  30, 

Sees.  570-584, 
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cure  his  individual  debt,  it  was  held  in  an  early  California  case 
that  the  mortgagee  acquired  only  the  mortgagor's  interest  in  the 
surplus  after  the  payment  of  the  partnership  debts;  and,  if  these 
debts  equaled,  or  exceeded  the  value  of  the  property,  and  it  was 
afterwards  sold  by  the  partners  to  pay  the  partnership  debts,  the 
mortgagee,  as  against  the  purchaser,  held  no  interest  in  the  prop- 
erty, liable  to  be  sold,  and  the  mortgage  could  not  be  foreclosed.  ^ 
Again,  such  was  the  case  where  decedent  posted  notices  of  appro- 
priation of  water,  intending  to  acquire  a  partly  completed  irrigation 
canal,  and  use  it  in  distributing  the  water  appropriated.  Being 
without  sufficient  means,  he  interested  two  other  persons,  it  being 
agreed  that  a  corporation  should  be  formed  to  carry  on  the  enter- 
prise. Decedent  conveyed  all  his  rights  to  the  other  parties  in  trust, 
to  be  conveyed  by  them  to  the  corporation  on  its  formation.  After- 
ward one  of  these  parties  obtained,  individually,  a  lease  on  the 
canal,  and  posted  notices  of  appropriation  substantially  covering 
the  water  claimed  under  the  previous  notices.  Upon  a  suit  to 
establish  a  constructive  trust  in  the  enterprise,  it  was  held 
that  the  decedent  and  the  defendants  were  partners  in  the  enter- 
prise until  the  formation  of  the  corporation,  and  that  the  defend- 
ants were  trustees  of  the  partnership,  holding,  as  such,  the  rights 
conveyed  by  the  decedent.^  So,  again,  where  the  owner  of  the  legal 
title  to  a  canal  and  water  right  entered  into  a  partnership,  and 
retained  the  legal  title  at  all  times  to  such  canal  and  water  right, 
and  the  partnership  was  thereafter  dissolved,  and  a  partnership 
settlement  had,  a  subsequent  deed,  by  the  outgoing  partner,  to  any 
interest  he  might  formerly  have  had  in  such  canal  and  water  right, 
passed  no  title.^ 

In  the  ownership  and  control  of  water  rights  and  other  property 
incident  thereto,  oftentimes  the  relations  of  the  several  owners 
have  some  of  the  incidents  of  both  tenancy  in  common  and  a  co- 

1  Jones  V.  Parsons,  25  Cal.  100 ;  477,  14  Pao.  Bep.  198,  where  it  was 
'Goodenow  v.   Ewer,   16   Cal.   461,   76     held  that  no  partnership  existed. 

Am.  Dee.  540;   Lytle  Cr.  W.   Co.  v.  One  partner  in  a  water  right  ac- 

Perdew,  65  Cal.  447,  2  Pae.  Eep.  732,  quired  by  appropriation  can  not  sell 

•  4  Pao.  Eep.  426;  Bradley  v.  Harkness,  and  convey  the  interest  of  Ms  co-part- 

26  Cal.  69,  11  Morr.  Min.  Eep.  389.  ner.     Henderson  v.   Nichols,   67   Cal. 

2  Beckwith  v.  Sheldon,  154  Cal.  393,  152,  7  Pac.  Eep.  412. 

•97  Pao.  Eep.  867.  3  Briggs  v.  Murray,  29  Wash.  245, 

See,  also,  Pitzell  v.  Leaky,  72  Cal.      69  Pao.  Eep.  765. 
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partnership.  As,  for  example,  there  may  be  a  tenancy  in  common 
in  the  ownership  of  the  ditch,  and  a  strict  partnership  between  the 
owners  thereof  for  the  purpose  of  diverting  the  water  and  selling 
it  to  consumers.  The  rule  that  applies  to  mining  claims  also  applies 
to  ditch  property  and  water  rights.  The  title  to  the  claims  may  be 
held  by  the  parties  as  tenants  in  common,  while  upon  the  other 
hand,  there  may  be  a  strict  business  partnership  for  the  purpose 
of  working  the  claims  and  selling  the  ore  produced  therefrom;  or 
there  may  be  a  partnership,  both  in  the  ownership  of  the  mining 
property,  and  in  the  working  of  the  same.  Whether  the  relation- 
ship of  the  owners  is  one  or  the  other,  must  depend  upon  the  facts 
in  each  particular  case.*  So,  where  two  corporations  entered  into 
an  agreement  that  the  proceeds  from  the  sales  of  water,  after  de- 
ducting operating  expenses,  including  the  necessary  extension  of 
pipes,  were  to  be  divided  between  the  two  companies,  and  two 
trustees  were  named  in  the  contract,  one  appointed  by  each  cor- 
poration, who  were  given  general  charge  under  the  contract,  it  was 
held  that  no  partnership  was  created  between  the  two  corporations, 
for  the  reason  that  the  contract  did  not  cover  all  of  the  business  of 
either  party,  though  the  whole  of  the  business  of  each  corporation 
related  to  the  sale  of  water.^ 

As  is  the  case  with  a  tenancy  in  common,  so  it  is  with  a  partner- 
ship; some  of  the  statutes  of  the  States  provide  that  in  case  of  a 
dispute  as  to  the  division  of  the  water  between  the  respective  part- 
ners, a  distributor,  or  a  commissioner,  will  be  appointed  to  divide 
the  water  between  the  owners  thereof.* 

4  Bradley  v.  Harkness,  26  Cal.  69,  6  The  jurisdiction  of  the  District 
11  Morr.  Min.  Eep.  389 ;  Duryea  v.  Court  to  appoint  a  distributor  of  water 
Burt,  28  Cal.  569;  Henderson  v.  Nich-  flowing  in  a  partnership  irrigation 
ols,  67  Cal.  152,  7  Pac.  Bep.  412;  ditch,  authorized  by  Rev.  Stat.,  1899, 
O'Connor  v.  North  Truekee  D.  Co.,  17  Sees.  908,  916,  as  amended  by  Laws, 
Nev.  245,  30  Pac.  Eep.  882.  1903,  p.  122,  Chap.  93,  does  not  de- 

"A  mere  joint  ownership  or  com-  pend  on  the  consent  of  the  parties,  bat 

munity   of  interest   in   property   does  on  the  filing  of  a  verified  petition  al- 

not   necessarily   constitute  a   partner-  leging  joint  ownership   of  the   ditch, 

ship,  though  the  income  from  it  may  that  the  parties  can  not  agree  on  a 

be  divided."     Consolidated  Canal  Co.  distribution  of  the  water,  and  pray- 

V.  Peters,  5  Ariz.  80,  46  Pac.  Eep.  74.  ing    for    the    appointment  of  a   dis- 

5  San  Diego  W.  Co.  v.  San  Diego  tributor.  Mau  v.  Stoner,  15  "Wyo.  109, 
Flume  Co.,  108  Cal.  549,  41  Pac.  Eep.  87  Pac.  Eep.  434;  Id.,  14  Wyo.  183, 
495,  29  L.  E.  A.  839.  83  Pac.  Eep.  218. 


2630  ITNINCOEPOBATED   COMPANIES, 

§  1461.  Analogous  to  mining  partnerships. — ^Unless  otherwise 
defined  by  specific  agreements  between  them,  the  relations  between 
the  owners  of  ditch  and  canal  property,  and  the  water  rights  used 
in  connection  therewith,  where  they  are  defined  as  a  co-partnership, 
are  more  in  the  nature  of  what  are  known  in  the  "West  as  mining 
partnerships  than  those  of  the  ordinary  trading  partnerships.  This 
undoubtedly  grew  out  of  the  fact  that  the  water  rights  first  appro- 
priated under  the  Arid  Region  Dottrine  of  appropriation  were  first 
used  for  the  purpose  of  working  the  mining  claims  in  California.^ 
As  was  said  by  Mr.  Justice  Field,  in  an  opinion  rendered  in  the  Su- 
preme Court  of  the  United  States,^  "Mining  partnerships  as  dis- 
tinct associations,  with  different  rights  and  liabilities  attaching  to 
their  members  from  those  attaching  to  members  of  ordinary  trad- 
ing, partnerships,  exist  in  all  communities ;  indeed,  without  them 
successful  mining  would  be  attended  with  difficulties  and  embarrass- 
ments much  greater  than  at  present."  In  an  ordinary  partnership 
one  can  not  buy  in,  or  sell  out,  an  interest.  Such  an  act  would  of 
itself  work  a  dissolution  of  the  partnership  and  necessitate  its  final 
settlement  and  closing  out.  Upon  the  other  hand,  in  a  mining 
partnership,  this  very  thing  can  be  done,  and  that,  too,  without  a 
dissolution  of  the  partnership. ^ 

See,  also,  Stoner  v.  Mau,  11  Wyo.  his  interest  in  the  partnership  to  a 

366,  72  Pao.  Eep.  193,  73  Pae.  Eep.  stranger,  and  that  sueh  sale  injures  no 

548.  right  or  property  of  the  other  asso- 

1  For  the  history  of  the  doctrine,  ciates.  Much  less  does  the  purchase 
see  Sees.  595-626.  by  one  associate  of  the  share  of  an- 

2  Kahn  v.  Central  Smelting  Co.,  102  other  inflict  any  wrong  upon  the  other 
TT.  S.  641,  26  L.  Ed.  266.  members  of  the  partnership.    There  is 

S  Bissel  V.  Foss,  114  TJ.  S.  252,  29  no  relation  of  trust  or  confidence  be- 
L.  Ed.  126,  5  Sup.  Ct.  Rep.  851,  where  tween  mining  partners  which  is  vio- 
it  is  said:  "This  case  settles  two  lated  by  the  sale  and  assignment  by 
propositions:  First,  that  the  members  one  partner  to  a  stranger  or  one  of 
of  a  mining  association  have  no  right  the  associates  of  his  share  in  the  prop- 
to  object  to  the  admission  of  a  erty  and  business  of  the  association." 
stranger  into  the  association  who  buys  See,  also,  Duryea  v.  Burt,  28  Cal. 
the  share  of  one  of  the  associates;  569;  Settembre  v.  Putnam,  30  Cal. 
and,  second,  that  the  sale  and  assign-  490;  Taylor  v.  Castle,  42  Cal.  367; 
ment  by  one  of  the  associates,  of  his  Montgomery  v.  Harrington,  58  Cal. 
interest,  does  not  dissolve  the  mining  270;  McConnell  v.  Denver,  35  Cal. 
partnership.  It  follows  from  these  365;  Bradley  v.  Harkness,  26  Cal.  69, 
propositions  that  one  member  of  a  11  Morr.  Min.  Eep.  389;  Skillman  v. 
mining  partnership  has  the  right,  with-  Lachman,  23  Cal.  198,  83  Am.  Dec.  96. 
out  consulting  Ms  associates,   to   sell 
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§  1462.  Right  of  majority  in  interest  to  control. — Whether  the 
status  of  the  parties  of  an  uriineorporated  water  company  be  that 
of  tenants  in  eommon,  or  partners,  ^  as  to  the  general  policy  which 
shall  govern  the  afEairs  of  the  company,  the  general  rule  of  law  is 
that  the  majority  in  interest  has  the  right  to  control.  As  from  the 
nature  of  this  kind  of  property  it  oftentimes  happens  that  it  can 
only  be  used  in  its  entirety,  it  is  at  times  indispensable  to  the  suc- 
cessful conduct  of  the  business,  that  those  owning  the  major  portion 
of  the  property  should  have  the  power  to  control  the  policy  of  the 
company  in  cases  where  all  can  not  agree,  otherwise  the  operations 
might  be  wholly  discontinued,  or  worked  to  a  disadvantage.  "A 
majority  of  such  tenants  in  common  have  the  right  to  control  the 
affairs  of  the  ditch.  .  .  .  Neither  law  nor  equity  will  aid  a 
stubborn  minority  in  preventing  the  majority  from  doing  an  act 
for  the  manifest  good  of  the  whole  community,  where  no  one  is 
injured,  but  all  are  benefited. ' '  2  The  proposition  contained  in 
the  above  quotation  must  be  conceded,  whereby  the  policy  adopted 
by  the  majority  does  not  materially  injure  the  vested  rights  of  the 
minority.  But  to  go  still  further,  as  held  in  the  majority  opinion 
of  the  same  case,  while  under  the  original  community  plan,  no 
power  was  vested  in  the  majority  to  change  at  will  the  location  of 
the  main  ditch,  so  as  to  injuriously  affect  the  rights  of  the  minority, 
except  by  the  consent  of  such  minority,  where  the  maintenance  of 
the  ditch  becomes  a  practical  impossibility  this  rule  does  not  obtain, 
and  such  main  ditch  may,  under  such  circumstances  named,  be 
changed  to  an  extent  sufficient  to  avoid  such  insuperable  obstacle, 
and  that,  too,  without  the  consent  of  the  minority  to  the  change.^ 

1  For  tenants  in  common,  see  Sees.  140,  81  Pac.  Eep.  589,  but  where  an 
1455-1458.  injunction  against  such  a  change  was 

For    partnerships,    see    Sees.    1460-  affirmed  for  the  reason  that  the  right 

1462.  to  have  the  original  community  ditch 

2  Mills,  C.  J.,  in  dissenting  opinion,  run  through  or  near  the  lands  of 
Candelaria  v.  Vallejos,  13  N.  M.  140,  the  plaintiffs  upon  its  ancient  course 
81  Pae.  Rep.  589,  citing  Kinney  on  was  a,  property  right  in  the  plaintifiEs, 
Irr.,  1st  Ed.,  Sec,  304;  Abel  v.  Love,  secured  by  the  original  mutual  agree- 
17  Cal.  233,  11  Morr.  Min.  Eep.  350;  ment  by  which  the  ditch  was  con- 
Bartholomew  V.  Fayette  Irr.  Co.,  31  structed  upon  such  course,  and  "where 
Utah  1  86  Pac.  Eep.  481,  120  Am.  it  would  take  away,  to  a  certain  ex- 
St.  Eep.  912;  afirmed  in  31  Utah  220,  tent,  the  value  of  property  which  has 
87  Pac.  Eep.  707.  been  improved  in  reliance  upon    that 

3  Candelaria  v.  Vallejos,  13  N.  M.  agreement. '' 
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Therefore,  it  may  be  stated  as  a  general  proposition  that,  not- 
withstanding the  danger  at  times  of  the  abuse  of  power  in  such 
cases,  what  may  be  necessary  and  proper  for  the  carrying  on  of 
the  business  of  voluntary  associations,  and  mining  partnerships, 
for  the  joint  benefit  of  all  interested  should  he  determined  by  those 
holding  in  the  aggregate  the  major  part  of  the  property,  especially 
where  the  rights  of  the  minority  owners  are  not  materially  injured. 
And,  if  the  powers  which  are  thus  altempted  to  be  exercised  are  not 
necessary  and  proper  for  the  general  success  of  the  enterprise,  those 
whose  interests  are  materially  injured  thereby,  have  a  right  to  re- 
sort to  the  courts  for  redress,  either  by  way  of  an  action  for  dam- 
ages, or  for  injunctive  relief.* 

Neither  has  such  an  association  composed  of  the  majority  of 
the  water  users  from  a  certain  stream  a  right  or  the  power  to  in- 
terfere with,  or  regulate,  the  use  of  the  water  of  the  minority  own- 
ers who  did  not  join  the  association.  As  was  said  in  a  Utah  case : 
"Assuming  now,  that  a  majority  of  the  tenants  in  common,  in  a 
meeting  where  all  are  entitled  td  representation  and  to  participate 
in  the  proceedings,  have  power  to  control  the  minority  with  respect 
to  the  regulation  and  distribution  of  the  water  when  no  vested  right 
of  the  minority  is  impaired  by  the  exercise  of  such  power,  still- a  ma- 
jority of  such  co-tenants  may  not  control  the  minority  at  a  meeting 
or  proceeding  in  which  they  have  no  right  of  representation  nor 
voice  in  the  action  taken."  ^ 

§  1463.  Authority  of  individual  members. — The  power  of  the 
individual  members  of  an  unincorporated  water  company  to  bind 
the  company,  or  his  associates,  also  depends  upon  the  status  of  the 
company.  If  it  is  a  strict  business  partnership  one  member  has 
this  power;  but,  upon  the  other  hand,  if  the  company  is  a  mere 
tenancy  in  common,  one  member  can  neither  bind  his  co-tenants, 
nor  the  association,  without  direct  authority  granted  to  him  for 

4  Candelaria  v.  Vallejos,  13  N.  M.  B  Bartholomew  v.  Fayette  etc.  Co., 

140,    81    Pao.    Eep.    589;    Elmore   v.  31   Utah   1,   86   Pae.   Eep.   481,    120 

Drainage  Commissioners,  135  lU.  269,  Am.    St.    Eep.    912;     Id.,    31    Utah 

25  N.  E.  Eep.  1010,  25  Am.  St.  Eep.  220,   87   Pac.    Eep.    707;     Pisher  v. 

363;   Abel  v.  Love,   17  Cal.   233,   11  Bountiful  City,  21  Utah  29,  59  Pac. 

Morr.   Min.   Eep.   350;   Dougherty  v.  Eep.  520. 
Creary,  30  Cal.  290,  89  Am.  Deo.  116  j 
Duryea  v.  Burt,  28  Cal.  569. 
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that  purpose.  In  a  partnership,  each  partner  has  the  authority 
to  represent  all  the  partners,  and  to  bind  them  by  his  acts  so  far 
as  they  relate  to  the  partnership  business.^ 

But,  where  the  company,  or  association,  is  founded  upon  a  ten- 
ancy in  common,  a  member  of  such  association  has  no  general  au- 
thority by  virtue  of  such  membership  to  bind  either  the  associa- 
tion or  his  co-tenants  by  his  contracts.  The  same  proposition  is 
true  as  to  mining  partnerships.  One  mining  partner  has  not  the 
power  to  bind  his  associates  by  engagements  with  third  persons  to 
the  same  extent  that  an  individual  partner  of  an  ordinary  trading 
concern  is  competent  to  bind  the  firm  of  which  he  is  a  member.^ 
Although  a  tenancy  in  common  may  have  some  of  the  incidents  of 
a  partnership,  the  powers  of  the  several  members  are  different 
from  those  of  the  members  of  the  commercial  partnerships.  They 
are  not  formed  from  the  delectus  personae,  from  which  principle 
the  rights  and  obligations  of  ordinary  trading  partnerships  are 
derived.  They  are  founded  upon  a  union  of  property  of  the  indi- 
vidual owners.  Therefore,  the  p6wer  of  one  member  of  such  an 
association  is  limited  to  what  is  directly  granted  him  by  his  co- 
tenants.  However,  full  power  may  be  granted  to  one  co-tenant  to 
bind  them.  So,  if  an  unincorporated  ditch  company  duly  author- 
izes its  superintendent  to  give  the  company  notes  for  materials 
purchased  by  the  company,  all  members  of  the  association  are  bound 
thereby,  whether  they  were  such  members  at  the  time  when  the 
materials  were  purchased  or  not.^ 

1  San  Diego  W.  Co.  v.  San  Diego  365;  Jones  v.  Clark,  42  Cal.  180; 
Flume  Co.,  108  Cal.  549,  41  Pae.  Eep.  Skillman  v.  Laehman,  23  Cal.  198,  83 
495,  29  L.  K.  A.  839;  Duryea  v.  Am.  Dec.  96  Bradley  v.  Harkness,  26 
Burt,  28  Cal.  569;  Jones  v.  Clark,  42  Cal.  69,  11  Morr.  Min.  Rep.  389;  Set- 
Cal.  180.  tembre  v.  Putnam,  30  Cal.  490. 

2  For  mining  partnerships,  see  See.  3  MeConnell  v.  Denver,  35  Cal.  365. 
1461;    MeConnell  v.  Denver,  35  CaL 
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actment. 

§  1468.  General  powers  of  water  corporations. 

§  1469.  The  purposes  of  a  corporation  must  be  determined  from  its  articles. 

§  1470.  Power  of  acquiring  water  rights  by  appropriation. 

§  1471.  Power  of  acquiring  water  rights  by  purchase — Prescription. 

§  1472.  Power  of  acquiring  water  rights  by  condemnation. 

§  1473.  Power  of  acquiring  water  rights  by  purchase  of  other  entire  sys- 
tems and  rights. 
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§  1478.  The  exemption  from  taxation. 

§  1464.  Incorporated  water  companies — In  general. — Incorpo- 
rated water  companies  are  those  which  are  duly  organized  under 
the  corporate  laws  of  some  State,  or  Territory.  For  the  purposes 
of  this  work  we  have  divided  these  corporations  into  two  classes :  ^ 
First,  corporations  which  are  organized  solely  for  the  mutual  bene- 
fit of  its  stockholders  ;2  second,  corporations  organized  solely  for 
the  purpose  of  furnishing  water  to  others  than  to  its  stockholders, 
and  for  the  express  purpose  of  profit.^ 

There  are  certain  rules  of  law  which  appertain  to  all  corpora- 
tions regardless  of  the  above  classifications.  In  this  chapter  we 
will  discuss  the  steps  necessary  to  be  taken  for  the  organization  of 
corporations,  their  general  powers,  and  the  relation  of  corporations 
to  consumers. 

1  For  the  classification  of  water  S  Tor  corpoiations  for  profit,  see 
Bompanies,  see  Sec.  1452.                           Sees.  1490-1508. 

2  For  mutual  corporations,  see  Sees. 
1479-1489. 

(2634) 
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§  1465.  Objects  of  incorporating. — The  principal  objects  for  the 
organization  of  water  corporations  is  to  secure  in  the  aggregate  a 
larger  amount  of  working  capital,  in  order  that  larger,  better,  and 
more  permanent  diverting  works,  larger  and  longer  ditches  may  be 
constructed,  and  thereby  a  greater  area  of  land  may  be  brought 
under  cultivation  by  means  of  the  same  works,  thereby  insur- 
ing a  greater  economy  in  the  use  of  water,  and  at  a  smaller  cost, 
than  though  the  same  area  of  land  was  brought  under  irrigation 
and  cultivation  through  many  works  constructed  by  individual  ef- 
fort. Then,  again,  the  difficulties  arising  where  the  ownership  and 
control  of  the  ditch  property  and  the  water  rights  used  in  connec- 
tion therewith  are  in  two  or  more  individuals,  either  as  tenants  in 
common,  1  or  as  partners  with  their  different  ideas  for  the  manage- 
ment and  operation  of  the  property,  and  especially  of  those  of  "an 
obstinate  minority,"  and  the  troubles  occasioned  in  securing  the 
contribution  from  the  co-owners  for  the  necessary  expenses  of 
maintenance,^  compel,  at  times,  the  organization  of  a  corporation 
in  order  that  the  affairs  of  the  company  and  the  operation  of  the 
common  property  may  be  governed  by  one  distinct  policy,  and 
under  a  definite  and  single  management.  As  was  said  in  an  Ari- 
zona case:  3  "The  great  cost  of  constructing  dams,  and  canals, 
and  the  maintenance  of  these  when  constructed,  and  the  advantages 
in  the  way  of  conservation  and  saving  of  water  which  result  on 
the  erection  and  maintenance  of  large  and  permanent  dams  and 
canals,  preclude  the  policy  of  restricting  the  owj^ership  and  control 
of  such  dams  and  ditches  to  actual  appropriators.  The  difficulties 
arising  from  the  ownership  and  control  of  such  means  of  diversion 
fay  one  or  more  individuals  as  tenants  in  common  are  such  as  to 
make  it  necessary,  almost,  that  corporations  be  organized  for  this 
purpose.  Such  corporations  have  been  organized,  and  their  rights 
to  the  ownership  and  control  of  their  property  have  been  recog- 
nized, in  aU  the  arid  States  and  Territories. ' '  *    And,  therefore,  the 

1  For  tenants  in  common,  see  Sees,  and  maintaining  canals  or  ditches  that 
1454-1458.  *^®  business  of  agriculture,  in  portions 

2  For  contribution  of  expenses,  see  of  the  State,  can  be  successfully  car- 
Sec.  1457.           "  '^^^  °^-    '^^^  average  farmer  is  often 

3  Slosser  v.  Salt  Kiver  Valley  Canal  too  poor  to  make  the  expenditure  nec- 
Co.,  7  Ariz.  376,  65  Pac.  Bep.  332.  essary    in    owning    and    operating    a 

4 ' '  But  it  is  only  by  the  outlay  of  main  ditch  of  his  own.  Besides,  it  is 
large  sums  of  money  in  constructing     almost  always  a  matter  of  economy  to 
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recognition  of  the  necessity  for  these  water  corporations  has  been 
both  by  statutory  law,^  and  by  the  decisions  of  the  courts  in  every 
State  and  Territory  of  the  arid  and  semi-arid  West,  including 
that  of  the  Supreme  Court  of  the  United  States,  ^  and  their  forma- 
tion has  been  encouraged,  and  their  conduct  and  operations  regu- 
lated.7 

§  1466.  Organization  of  watery,  corporations. — ^As  private  cor- 
porations exist  only  by  virtue  of  the  laws  of  the  State,  or  Territory, 
under  which  they  are  organized,  the  statutes  of  the  State,  or  Terri- 
tory, must  be  strictly  followed  in  respect  to  the  requisites  required 
in  its  articles  of  incorporation.  Although  the  general  corpora- 
tion laws  usually  apply,  in  most  of  the  States  of  the  arid  and 
semi-arid  West,  there  are  special  provisions  of  the  statutes  gov- 
erning the  organization  and  operations  of  water  companies,  es- 
pecially when  they  are  organized  for  the  purpose  of  the  irrigation 
and  reclamation  of  lands.  ^     These  special  statutes  also  regulate 


convey  water  long  distances  through  a 
single  large  main,  and  there  distribute 
it  to  the  consumers  by  means  of  smaU 
laterals. ' '  Golden  Canal  Co.  v.  Bright, 
8  Colo.  144,  6  Pae.  Eep.  142. 

6  For  statutes  relating  to  water  cor- 
porations of  the  various  States,  see 
Part  XIV. 

6  Gutierres  v.  Albuquerque  Land  & 
Irr.  Co.,  188  U.  S.  545,  47  L.  Ed. 
588,  23  Sup.  Ct.  Eep.  338;  affirming 
Id.,  10  N.  M.  177,  61  Pae.  Eep.  357. 

"Individuals  may  organize  a  com- 
pany, either  by  or  without  incorpora- 
tion, for  the  construction  of  an  irri- 
gating ditch,  and  may  by  such  means 
divert  the  unappropriated  waters  of  a 
natural  stream.  They  may  provide 
that  their  several  interests  in  such  en- 
terprise shall  be  represented  by  shares 
of  stock. ' '  Combs  v.  Agricultural  X>. 
Co.,  17  Colo.  146,  28  Pae.  Eep.  966, 
31  Am.  St.  Eep.  275. 

See,  also,  Wheeler  v.  Northern  Colo. 
Irr.  Co.,  10  Colo.  582,  17  Pae.  Eep. 
487,  3  Am.  St.  Eep.  603;   Thorpe  v. 


Tenem  D.  Co.,  1  Wash.  566,  20  Pae. 
Eep.  588;  McEadden  v.  Los  Angeles 
County,  74  Cal.  571,  16  Pae.  Eep.  397. 

T  See.for  the  regulation  of  the  water 
rates  which  may  be  charged.  Chap. 
69,  Sees.  1368-1385. 

Eor  the  regulation  of  corporations, 
see  the  following  sections. 

1  Eor  special  statutes  governing 
such  corporations,  see  Part  xrv. 

A  corporation  organized  under  the 
laws  of  a  Territory  have  the  same 
rights  in  this  respect  as  those  organ- 
ized under  the  laws  of  a  State.  Gu- 
tierres V.  Albuquerque  etc.  Co.,  188 
U.  S.  545,  47  L.  Ed.  588,  23  Sup.  Ct. 
Eep.  338;  affirming  Id.,  10  N.  M. 
177,  61  Pae.  Eep.  357. 

Prima  facie  proof  of  the  existence 
of  a  corporation  is  made  by  the  in- 
troduction by  its  original  articles  of 
incorporation,  and  the  extension  or  re- 
newal thereof.     Eeno  v.  Eeno  Juchem 

D.  Co., Colo. ,  119  Pae.  Eep. 

473. 
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these  corporations  respecting  their  powers  of  securing  water  rights 
and  rights  of  way,  the  protection  of  these  rights,  and  the  duties  of 
such  corporations  and  their  liabilities. 

The  provisions  of  the  statutes  relative  to  the  filing  of  the  articles 
of  incorporation  of  the  State  where  the  corporation  is  organized 
must  also  be  strictly  complied  with.  And,  where  the  corporation  is 
organized  under  the  laws  of  one  State,  or  Territory,  and  its  opera- 
tions are  carried  on  in  another,  the  statutes  relative  to  the  filing  of 
the  articles  in  the  latter  must  also  be  complied  with.  There  must 
also  be  an  acceptance  of  the  constitution  and  laws  of  the  State  where 
the  operations  are  to  be  carried  on.^  If  a  foreign  corporation  is 
not  willing  to  subject  itself  to  the  burden  imposed  by  the  consti- 
tution and  laws  of  the  State  wherein  it  is  to  carry  on  its  operations, 
relative  to  the  appropriation,  distribution,  and  sale  of  waters,  it 
should  not  go  into  that  State,  and  avail  itself  of  the  rights  of  ap- 
propriation conferred  by  the  same  constitution  and  laws.  Taking- 
those  benefits,  it  assumes  the  corresponding  burden,  and  will  not 
thereafter  be  heard  to  assert  the  one  and  repudiate  the  other.  It 
is,  therefore,  held  that,  if  a  foreign  corporation  does  not  comply 
with  the  laws  of  the  State  where  its  operations  are  proposed  to  be 
carried  on,  it  has  no  power  to  acquire  water  right  by  appropriation 
under  the  laws  of  such  State.^    It  therefore  follows  that  the  stat- 

2  A  foreign  corporation  coming  into  79;  affirmed,  174  TJ.  S.  739,  43  L.  Ed. 

California   and   acquiring   water   and  1154,  19  Sup.  Ct.  Eep.  804. 
water  rights  under  the  provisions  of  3  "  The    appellant    corporation    did 

the   State  constitution    (Const.,   1879,  not  comply  with  the  laws  of  this  State 

Art.  14,  See.  1),  which  declares  that  (Utah),  and  has  no  power  to  engage 

the  use  of  water  appropriated  for  sale,  in  its  business  of  mining,  or  to  acquire 

rent,  or  distribution  is  a  public  use,  any  water  rights  under  the  laws  of  this 

subject  to  the  regulation  and  control  State.     .     .     .     The  appellant  eorpo- 

by  the  State,  and  that  the  rates  of  ration  never  filed  with  the  Secretary  of 

compensation  shall  be  fixed  annually  State  of  the  State  of  Utah  -a,  copy  of 

by    cities,    counties,    and    towns,    will  its  articles  of  incorporation,  by  either 

not  be  heard  to  assert  that  the  consti-  name  under  which  it  was  incorporated, 

tution  and  laws  under  which  it  has  and  never  accepted  the  laws   or  the 

acquired  such  rights  are  in  contraven-  constitution  of  Utah,  nor  has  it  ap- 

tion  of  the  Constitution  of  the  United  pointed  any  agent  or  fixed  any  place 

States.     Such  corporation  may,  how-  of   business   within   the   State   as   re- 

ever     question   the   reasonableness    of  quired   by   law.     The   defendant   cor- 

the  rates  established  by  any  municipal-  poration,  therefore,  is  not  entitled  to 

ity.     San  Diego  Land  &  Town  Co.  v.  the  benefit  of  the  laws  of  this  State 

City  of  National  City,  74  Eed.  Eep.  with  reference  to  corporations."    Tel- 
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utes  of  both  the  States  where  the  corporation  is  organized  and 
where  its  operations  are  proposed  to  be  carried  on,  must  be  strictly- 
complied  with.  And,  where  the  statute  requires  that  the  articles 
of  incorporation  must  be  filed  in  the  county  where  the  property  of 
the  company  is  located  and  its  operations  carried  on,  this  provision 
must  also  be  complied  with.* 

§  1467.  Organization  of  wateii  companies — Incorporation  by 
legislative  enactment.— Although  the  most  of  the  States  of  the 
Union  have  general  corporation  laws  under  which  all  private  cor- 
porations must  be  organized,  in  some,  however,  the  power  of  incor- 
poration lies  only  with  the  legislature  itself.  Therefore,  in  order 
to  incorporate  a  company  in  one  of  these  States,  its  promoters  must 
have  presented  to  that  body  a  bill  to  that  effect,  which  must  be 
passed  the  same  as  any  other  bill,  before  it  becomes  a  law;  and, 
upon  its  passage,  a  charter  is  issued  by  the  State  to  such  corpora- 
tion, granting  the  powers  therein  set  forth.  However,  the  authority 
granted  by  the  legislature  to  corporations  so  organized,  to  acquire 
water  rights,  does  not  confer  the  water  rights  themselves.  Water 
rights  can  only  be  acquired  in  the  manner  prescribed  by  the  law 
of  the  State  where  such  rights  are  sought  to  be  acquired,  whether 
it  is  by  a  corporation,  or  by  a  private  individual,  ^  and  a  cor- 
porEition  organized  by  legislative   enactment  stands   on  no   bet- 

luride  Pr.   Trans.  Co.  v.  Bio  Grande  it   was    contended   by   the   appellant, 

W.  E.  Co.,  175  U.  S.  639,  44  L.  Ed.  that  by  it^  charter  from  the  Territory 

305,  20   Sup.  Ct.  Eep.  245;   Id.,  187  of  Kansas,  confirmed  by  the  Territory 

XJ.  S.  569,  47  L.  Ed.  307,  23  Sup.  Ct.  of  Colorado,  it  acquired  the  exclusive 

Eep.    178;    see   same   case   below,   23'  right  to  all  the  waters  of  the  South 

Utah  22,  63  Pac.  Eep.  995.  Platte  Eiver,  and  the  exclusive  privi- 

See,  also,  State  v.  Southern  P.  E.  lege  of  using  the  same  for  mechan- 
Co.,  52  La.  Ann.  1822,  28  So.  Eep.  ical,  agricultural,  mining,  arid  city 
372;  Oregon  E.  &  Nav.  Co.  v.  Ore-  purposes;  and  where  the  Coxirt  held 
gonian  E.  Co.,  130  V.  S.  1,  32  L.  Ed.  that  there  was  no  law  or  decision  of 
837,  9  Sup.  Ct.  Eep.  409;  Barse  Live  either  Kansas  or  Colorado  which  de- 
Stock  Co.  V.  Eange  Valley  Cattle  Co.,  clares  that  a  party  may  secure  a  legis- 
16  Utah  59,  50  Pae.  Eep.  630.  lative  grant  to  the  exclusive  use  of 

i  Emigrant  D.  Co.  v.  Webber,  108  waters    of    a    natural    stream,    which 

Gal.  88,  40  Pac.  Eep.  1061;  would  allow  the   same   to   remain  in 

1  Mud  Creek  Irr.  Co.  v.  Vivian,  74  abeyance  for  a  long  series  of  years 

Tex.  170,  11  S.  W.  Eep.  1078;  Platte  without   making  use  of  the  exclusive 

Water  Co.  f.  Northern  Colo.  Irr.  Co.,  privilege  so  granted;   and  that,  from 

12  Colo.  525,  21  Pac.  Eep.  711,  where  the  earliest  times,  rights  to  the  bene- 
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ter  footing  in  this  respect  than  corporations  organized  under 
general  laws,  or  than  private  individuals;  although  some  of  the 
legislatures,  at  an  early  day,  attempted  to  confer  upon  certain 
corporations  and  individuals  certain  special  r.ights.2  This  was  at- 
tempted by  the  Territory  of  Utah,  and  it  was  undoubtedly  these 
illegal  Acts  which  prompted  Mr.  Justice  Boreman  in  rendering  the 
opinion  in  the  case  of  Munroe  v.  Ivie,^  to  say:  "Water  is  some- 
thing that  the  appellants  could  not  control  in  any  other  way  than 
by  appropriation.    They  could  not  go  and  dig  ditches  and  bring 


ficial  use  of  water  from  natural 
streams  have  been  acquired  by  di- 
version, through  prior  appropriation, 
rather  than  by  grant. 

2  See  for  example  the  early  Act  of 
the  legislature  of  the  State  of  Deseret 
(now  Utah),  approved  Jan.  9,  1850, 
wherein  it  was  provided:  "Be  it 
ordained  by  the  General  Assembly  of 
the  State  of  Deseret:  That  Brigham 
Young  have  the  sole  control  of  City 
Creek  and  Canyon;  and  that  he  pay 
into  the  public  treasury  the  sum  of  five 
■hundred  doUars  therefor."  Comp. 
Laws  Utah  Territory,  1855,  p.  63. 

And  again  the  Act  approved  Jan. 
9,  1851,  wherein  it  is  provided:  "See. 
1.  Be  it  ordained  by  the  General  As- 
sembly of  the  State  of  Deseret :  That 
Heber  C.  Kimball  have  the  exclusive 
privilege  of  conveying  the  waters  of 
North  Mill  Creek  Canyon,  and  the 
waters  of  the  canyon  next  north, 
to  wit:  about  half  a  mile  distant,  to 
some  convenient  point  below  the  mouth 
of  the  two  canyons,  and  of  appropri- 
ating the  same  to  the  use  of  a  saw 
mill,  grist  mill,  and  other  machinery. 

"Sec.  2.  Nothing  herein  contained 
shall  prevent  the  waters  aforesaid 
from  being  used,  whenever  and  wher- 
ever it  is  necessary  for  irrigating." 
Comp.  Laws  Utah  Territory,  1855, 
p.  64. 

See,  also,  the  Act  to  incorporate  the 
Provo  Canal  and  Irrigation  Company, 


approved  Jan.  17,  1853,  where  in  Sec- 
tion 2  it  is  provided  that:  "The 
aforesaid  company  shall  have  the  right 
and  privilege,  and  the  same  are  hereby 
conferred,  to  take  out  one-half  of  the 
waters  of  the  Provb  Eiver,  at  or  near 
the  mouth  of  the  canyon."  Comp. 
Laws  of  Utah,  1855,  p.  233. 

Many  other  examples  of  a  similar 
character  might  be  cited.  The  ille- 
gality of  these  Acts  need  not  be  com- 
mented upon.  And,  with  a  quotation 
from  another  illegal  Act  attempting 
to  legalize  the  above  and  other  illegal 
Acts,  we  will  leave  the  subject  with- 
out comment.  The  Act  referred  to 
was  that  approved  Jan.  14,  1854,  Sec- 
tion 1  of  which  provides  as  follows: 
"Sec.  1.  Be  it  enacted  by  the  Gov- 
ernor and  Legislative  Assembly  of  the 
Territory  of  Utah :  That  all  ques- 
tions of  law,  and  the  admissibility  of 
testimony,  shall  be  decided  by  the 
Court;  and  no  laws  nor  parts  of  laws 
shall  be  read,  argued,  cited,  or  adopted 
in  any  court,  during  any  trial,  except 
those  enacted  by  the  Governor  and 
Legislative  Assembly  of  this  Territory, 
and  those  passed  by  the  Congress  of 
the  United  States,  when  applicable; 
and  no  report,  decision,  or  doings  of 
any  court  shall  be  read,  argued,  cited, 
or  adopted  as  precedent  in  any  other 
trial."  Comp.  Laws  of  Utah,  1855, 
p.   260. 

3  2  Utah,  535, 
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water  down  and  let  it  run  to  waste.  If  they  failed  to  appropriate 
it,  any  stranger  could  appropriate  it,  and  it  was  not  necessary 
that  such  stranger  should  be  a  member  of  the  irrigating  company, 
nor  could  such  eompany  injure,  or  trample  upon  his  rights.  This 
is  a  free  country  and  the  lands  are  open  to  all,  and  the  appropria- 
tion of  the  water  is  open  to  all  and  the  legislature  can  not  pass 
any  law  that  will  put  it  into  the  power  of  an  irrigating  company  to 
control  and  manage  the  waters  of  angr  part  of  the  Territory,  regard- 
less of  the  rights  of  parties.  Nor  will  the  Court  allow  irrigating 
companies  to  become  engines  of  oppression." 

For  an  example  of  incorporation  by  legislative  enactment,  see 
the  case  where  the  Willamette  Woolen  Manufacturing  Company 
was  incorporated  by  an  Act  of  the  Territorial  legislature  of  Ore- 
gon, on  the  17th  day  of  December,  1856,  and  thereby  had  conferred 
upon  it  "power  to  bring  water  from  the  Santiam  Eiver  to  any 
place  near  Salem,"  and  Section  6  of  the  Act  providing:  "Said 
corporation  shall  have  the  exclusive  right  to  the  hydraulic  powers 
and  privileges  created  by  the  water  which  is  taken  from  the  San- 
tiam Eiver,  and  may  use,  rent,  and  sell  the  same,  or  any  portion 
thereof,  as  it  may  deem  expedient. ' '  ^ 

§  1468.  General  powers  of  water  corporations. — The  general 
powers  of  private  incorporated  water  companies,  although  limited 
by  their  articles  of  incorporation,  and  the  laws  of  the  respective 
States  under  which  they  are  incorporated,  and  where  their  opera- 
tions are  carried  on,i  are  still  many  and  varied.  They  have  the 
power  to  make  direct  appropriations  of  the  water  of  the  natural 
streams  and  other  sources  of  water  supply,  either  for  the  purpose 
of  applying  such  waters  themselves  to  some  beneficial  uses  or  pur- 
poses, or  for  the  express  purpose  of  selling  the  rights  to  others  who 
will  so  apply  them.^  They  may  also  acquire  the  title  to  water 
rights  by  purchase ;  ^  and,  in  some  of  the  States,  by  condemnation 
proceedings.    Among  the  powers  granted  to  these  corporations  is 

4  Willamette   etc.    Co.   v.   Bant   of  1  See  See.  1469. 

British  Columbia,   119  U.   S.   191,  30  2  Eight    of   corporations   to   appro- 

L.  Ed.  384,  7  Sup.  Ct.  Eep.  187;  see,  priate  water,  see  Sees.  684,  1470. 
also,  the  case  of  Salem  Capital  Kour  s  For  the  sale  of  water  rights,  see 

Mills  V.  Stayton  etc.  Co.,  33  Fed.  Eep.  Chap.  53,  Sees.  994-1032. 
146^  inTolving  the  same  facts. 
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the  right  to  acquire  rights  of  way  for  their  diverting  works,  ditches, 
and  canals,  either  by  purchase,  or  by  the  right  of  eminent  domain.'* 
They  also  have  the  power  of  taking  advantage  of  the  various  right 
of  way  Acts  of  Congress.^  They  have  the  power  to  construct  the 
necessary  diverting  works,  ditches,  canals,  and  the  other  works 
necessary  to  divert,  the  waters  from  the  natural  sources  of  supply, 
and  to  conduct  them  to  the  place  of  use.  They  may  also  sell  the 
water  rights  to  the  water  appropriated  to  ethers  than  to  the  stock- 
holders of  the  corporation.®  They  may  also  limit,  by  their  articles 
of  incorporation,  the  power  to  furnish  water  only  to  the  stock- 
holders of  the  corporations,  who  must  then  be  land  owners,  or  in  the 
position  to  apply  the  water  to  some  beneficial  use,  or  purpose. ''^ 
They  may  be  specially  organized  to  work  in  co-operation  with  the 
National  Government  in  irrigation  projects  constructed  and  oper- 
ated under  the  National  Reclamation  Act.*  And,  again,  they  may 
be  organized  to  work  in  co-operation  with  both  the  National  Gov- 
ernment and  a  State,  as  is  the  case  where  such  private  corporations 
are  organized  to  take  advantage  of  the  Carey  Act.^ 

They  may  be  given  the  power  to  raise  money  for  their  opera- 
tions by  the  mortgaging  of  their  property  for  security  of  the  pay- 
ment of  the  money  so  borrowed.^"  They  may  also  raise  money  for 
the  sale  of  water  rights,^^  or  by  assessments  levied  upon  the  out- 
standing stock  of  the  corporation.12 

4  Eor  the  sale  of  ditches  and  canals,  of  those  terms.  See  Wheeler  v.  North- 
see  Sec.   1003.  em  Colo.   Irr.   Co.,   10   Colo.   582,   17 

For  rights  of  way  over  the  public  Pae.  Eep.  487,  3  Am.  St.  Eep.  603; 

lands,  see  Sees.  927-971.  Wyatt  v.  Larimer   etc.   Co.,   18   Colo. 

For  rights    of    way    over    private  298,   33   Pao.   Eep.   144,   36   Am.   St. 

lands,  see  Sees.  972-993.  Eep.  280;  reversing  Id.,  1  Colo.  App. 

5  See  Chap.   51,  Sees.  927-971.  480,  29  Pac.  Eep.  906. 

6  For  the  power  of  corporations  to  See,  also,  for  the  relation  of  com- 
sell  water  rights,  see  See.  1492.  pany   to   consumers,    Sees.    1475-1477. 

It  must  be  noted,  however,  that  in  7  For  mutual  corporations,  see  Sees, 

those    States    which    regard   the    con-  1479-1489. 

sumer    as    the    appropriator    of    the  8  See     water     users '     associations, 

water,   and,  therefore,   the   owner   of  Sees.  1281-1286. 

the  water  right,  and  the  water  com-         8  For  the  Carey  Act,  see  Chap.  67, 

pany  as  merely  the  carrier  of  the  wa-  Sees.  1312-1336. 
ter  for  hire,  that  it  is  held  that  the  10  See  Sees.  1019-1022. 

terms  "selling"  and  " renting "  water  11  See  Sees.  703,  1492-1507. 

or   water   rights   is   a   misapplication  12  For  assessments,  see  See.  1489. 

166— Kin.  on  Irr. 
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The  statutes  of  the  various  States  of  the  arid  and  semi-arid  "West 
encourage  the  organization  of  these  corporations  and  their  opera- 
tions. Th^y  protect  the  property  rights  of  these  companies  and 
provide  severe  penalties  for  their  injury  and  destruction.  In  a  num- 
ber of  the  States,  owing  to  the  fact  that  the  operations  of  ditch  and 
canal  companies  so  increase  the  value  of  the  taxable  property  in 
the  neighborhood,  the  irrigation  works  of  the  companies  are  made 
exempt  from  taxation,  either  for  ascertain  number  of  years  after 
their  organization  or  perpetually.  In  most  of  the  States,  there 
are  statutory  provisions  providing  for  the  fixing  of  maximum  rates 
for  water  rights  which  may  be  charged  for  the  sale  of  water  by 
these  companies ;  and,  when  the  rate  is  fixed,  according  to  the  stat- 
ute, the  companies  affected  thereby  must  comply  with  it.^^  These 
corporations  are  made  liable  in  damages  for  all  injuries  to  the 
property  of  others  which  may  be  caused  by  their  negligence.^* 

These  subjects  have  already  been  discussed  in  this  work,  or  will 
be  discussed  in  the  succeeding  sections. 

§  1469.  The  purposes  of  a  corporation  must  be  determined  from 
its  articles. — The  purposes  for  which  a  corporation  is  organized  are 
limited  to  such  as  are  expressly  defined  in  its  articles  of  incorpora- 
tion, except  such  as  are  expressly  incidental  to  such  purposes.  ^  The 
articles  of  incorporation  under  the  general  corporate  laws  of  a  State, 
with  the  provisions  defining  their  effect,  constitute  the  charter  of 
a  corporation ;  and  from  them  the  purposes  of  a  corporation,  and 
the  uses  to  which  its  property  may  be  put,  must  be  ascertained  and 
limited.2  So,  in  a  case  decided  in  Utah,  where  the  object  and  busi- 
ness of  a  canal  company,  as  expressed  in  its  articles  of  incorpora- 
tion, were  "to  construct  (the  canal  described)  for  the  purpose  of 
diverting  a  portion  of  the  Jordan  River  from  its  present  channel, 
and  causing  it  to  flow  into"  Great  Salt  Lake  at  a  point  named, 
"thereby  preventing  the  western  portion  of  Salt  Lake  City  and 

13  Tor  water  rates,  see  Chap.  69,  what  is  expressed,  it  remains  that  the 
Sees.  1368-1385.  charter  of  a  corporation  is  the  meas- 

14  See  Chap.  83.  ure  of  its  powers  and  that  the  enumer- 

1  Bavis  V.  nagstaflf  M.  Co.,  2  Utah  ation  of  these  powers  implies  the  ex- 
74;  4  Thomp.  Corp.,  See.  5638.  elusion   of   aU   others."     Thomas   v. 

2  ' '  Conceding  that  the  rule  agpli-  West  Jersey  E.  Co.,  101  IT.  S.  71,  25 
cable    to    all    statutes,   that    what   is  L.  Ed.  950. 

iairly  implied  is  as  much  granted  as 
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the  lands  along  the  Jordan  River  from  being  submerged  in  times 
of  high  water,  and  making  practicable  the  draining,  irrigating,  and 
cultivating  of  large  tracts  of  land  hitherto  unavailable  for  agri- 
cultural purposes;  and  to  this  end  the  association  may  construct 
and  maintain  all  necessary  dams,  headgates,  flumes,  and  other  means 
which  may  be  necessary  to  control,  regulate,  and  distribute  said 
water  for  the  purposes  herein  indicated, ' '  it  was  held,  that  the  pur- 
pose of  the  canal,  and  the  powers  the  corporation  was  authorized  to 
exercise,  must  be  determined  from  its  articles  of  incorporation,  and 
not  from  the  opinions  of  witnesses.  It  was  also  held  that  the  two 
purposes  enumerated  in  the  articles  were,  first,  the  diversion  of  a 
portion  of  the  water  of  the  river  to  prevent  overflow  of  adjacent 
lands ;  and,  second,  the  irrigation  and  cultivation  of  lands.  And  ■ 
that  the  enumeration  of  these  two  purposes  implies  the  exclusion 
of  all  others,  and  forbids  the  use  of  the  canal  for  drainage  to  the 
exclusion  of  its  use  for  irrigation,  or  for  irrigation  to  the  exclusion 
of  its  use  for  drainage;  and,  further,  that  the  use  of  the  canal  for 
the  drainage  of  water  unfit  for  irrigation  excludes  the  use  of  its 
waters  for  irrigation  or  domestic  purposes.  Therefore,  the  drain- 
age of  water  through  it,  unfit  for  irrigation,  is  excluded.^  Again, 
it  was  held  by  the  same  Court,  that  a  corporation,  the  object  of 
which  is  "to  construct,  manage,  and  control  the  number  of  canals 
and  ditches  hereinafter  described,  taken  from  Huntington  creek," 
followed  by  the  number  and  description  of  each  canal  and  ditch, 

S  North   Point   Oonsol.    Irr.    Co.   v.  In  re  Barre  Water  Co.,  62  Vt.  27,  20 

Utah  etc.  Co.,  16  Utah  246,  52  Pac.  Atl.  Rep.  109,  9  L.  R.  A.  195. 

Rep.  168,  40  L.  R.  A.  851,  67  Am.  St.  See,  also,  Gould  v.  Maricopa  C.  Co., 

Eep.  607.  8  Ariz.  429,  76  Pac.  Rep.  598;   Mud 

The  words  ' '  other  purposes ".  in  a  Creek  Irr.  Co.  v.  Vivian,  74  Tex.  170, 

charter  giving  a  company  the  right  to  11  S.  W.  Rep.  1078;  Diana  Shooting 

furnish  water  "  for  the  extinguishment  Club  v.  Lamereaux,  114  Wis.   44,   89 

of   fires   and   for   domestic,    sanitary,  N.  W.  Eep.  880,  91  Am.  Dee.  898. 

and  other  purposes ' '  must  be  consid-  ' '  The  powers  of  a  corporation  are 

ered,  in  determining  the  right  of  emi-  defined  and  limited  by  its  articles.   Es- 

nent    domain,    to    mean    "other    like  pecially  as  against  a  stranger,  it  can 

purposes,"  or  "other  like  public  pur-  not  go  beyond  them."    Caviness  v.  La 

poses,"  and  did  not  include  the  fur-      Grande  Irr.  Co.,  Ore.  ,  119 

nishing     power      for     running     small  Pac.  Rep.  731. 

motors   for  light   manufacturing,   for  See,    also,   Just   v.    Idaho    Canal   & 

which   water   could   be   taken   to   the  Imp.  Co.,  16  Idaho  639,  102  Pac.  Eep, 

detriment  of  mill  owners  on  the  stream.  381. 
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"for  the  purpose  of  diverting  the  waters  of  said  creek"  through  the 
canals,  or  ditches,  for  irrigation,  and  which  is  empowered  to  con- 
struct all  the  necessary  works  to  "control,  regulate,  and  distribute 
the  said  waters  for  the  purposes  herein  mentioned, ' '  is  not  author- 
ized to  construct  reservoirs  for  storing  water;  and,  hence,  an  as- 
sessment on  the  capital  stock  for  the  construction  of  such  reser- 
voirs was  void.4  But  in  a  Colorado  case,  where  it  was  contended 
that,  by  the  declared  objects  of  a  c^poration,  it  was  a  mutual  com- 
pany, that  it  was  not  organized  for  the  purpose  of  carrying  water 
for  hire;  and  that  its  only  obligation  in  the  matter  of  carrying 
water  was  to  supply  its  stockholders,  it  was  held  by  the  Court  that 
there  was  nothing  in  the  articles  to  indicate  that  it  might  not  be 
the  legitimate  business  of  the  corporation  to  carry  and  supply  water 
for  irrigation  generally  to  those  owning  lands  within  the  vicinity 
of  the  ditch,  and,  therefore,  mandamus  would  lie  to  compel  the 
delivery  of  the  water  to  others  than  to  its  stockholders.^ 

Should,  however,  the  original  articles  of  incorporation  not  meet 
the  requirements,  they  may  be  amended,  under  the  conditions  im- 
posed by  the  statutes  of  the  respective  States.^ 

The  powers  of  a  corporation  being  limited  to  those  contained  in 
its  articles  of  incorporation  and  as  granted  by  the  constitution  and 
laws  of  the  State  where  it  is  organized,  it  follows  that  a  corpora- 
tion organized  under  the  laws  of  one  State  can  not  bring  into  an- 
other State,  where  its  operations  are  proposed  to  be  carried  on, 
more  or  greater  powers  than  those  with  which  it  was  endowed  by 
its  charter  in  the  State  where  organized.^ 

It  is  held  in  Montana  that  a  Certificate  of  incorporation  issued  by 
the  Secretary  of  State  shall  be  prima  facie  evidence  of  the  cor- 
porate character  of  the  company,  but  this  does  not  refer  to  a  corpora- 

4  Seeley  v.   Huntington  etc.   Assn.,  have  existence  under  the  express  laws 

27  Utah  179,  75  Pao.  Eep.  367.  of  the  State  where  it  is  created,  and 

6  Combs  V.  Agricultural  D.  Co.,  17  can   exercise  no   power   which  is   not 

Colo.  146,  28  Pac.  Eep.  966,  31  Am.  granted  by  its  charter  or  some  legis- 

St.  Eep.  275.  lative  Act."     Telluride  Power  Trans. 

6  McDermont  v.  Anaheim  etc.  W.  Co.  v.  Eio  Grande  W.  E.  Co.,  175  TJ. 
Co,,  124  Cal.  112,  56  Pac.  Eep.  779.  S.   639,  44  L.  Ed.   305,  20   Sup.   Ct. 

7  "A  corporation  of  Colorado  com-  Eep.  245;  Id.,  187  U.  S.  569,  47  L. 
ing  into  this  State  (Utah)  can  not  Ed.  307,  23 '  Sup.  Ct.  Eep.  178;  see 
bring  with  it  powers  with  which  it  is  same  ease  below,  23  Utah  22,  63  Pae. 
not  endowed  in  Colorado.    It  can  only  Eep.  995. 
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tion  organized  prior  to  1895,  since  up  to  that  time  there  was  no  pro- 
vision for  the  issuance  of  certificates  of  incorporation.* 

§  1470.    Power  of  acquiring  water  rights  by  appropriation. — 

These  private  water  corporations  have  the  power  of  acquiring  ex- 
clusive rights  to  the  waters  of  the  natural  streams  and  other  sources 
of  water  supply,  the  same  as  any  individual,  or  group  of  individ- 
uals. ^  There  are  several  methods  by  which  these  rights  to  water 
may  be  acquired,  and  one  is  by  the  direct  appropriation  of  the 
water  by  the  corporation  and  in  the  corporate  name,  under  the 
rules  of  law  as  embodied  in  the  Arid  Region  Doctrine  of  appropria- 
tion.2  And,  for  this  purpose,  a  corporation  organized  and  exist- 
ing under  the  laws  of  one  of  the  States  of  the  Union,  and  operat- 
ing in  the  same  State,  or  a  corporation  duly  organized  under  the 
laws  of  one  State  and  operating  in  another  State,  having  complied 
fully  with  the  laws  of  the  latter,  are  to  be  considered  citizens  within 
the  law  for  this  purpose.^  Upon  the  same  theory  it  is  decided  by 
the  Supreme  Court  of  the  United  States,  that  a  corporation  cre- 
ated under  the  laws  of  one  of  the  States  of  the  Union,  all  of  whose 
members  are  citizens  of  the  United  States,  is  competent  to  locate, 
or  join  in  the  location  of  a  mining  claim  upon  the  public  lands  of 
the  United  States,  in  like  manner  as  individual  citizens.*  So  it 
is  held  that  a  corporation,  in  its  corporate  name,  can  both  appro- 
priate mining  lands  upon  the  public  domain,  by  complying  with 
the  mining  laws  relative  to  the  location  of  the  same,  and  that  it  can 
also  appropriate,  in  its  corporate  name,  the  water  necessary  for 
the  operations  to  be  carried  on  upon  those  lands,  by  complying 
with  the  rules  of  law  of  the  Arid  Region  Doctrine  of  the  appropria- 
tion of  waters.  In  fact,  it  is  now  well  settled  in  all  the  "Western 
States  that  a  corporation's  title  to  water  rights  by  appropriation 

8  Billings  Eealty  Co.  v.  Big  Ditch  For  the  appropriation  of  water,  see 

Co.,  43  Mont.  251,  115  Pac.  Eep.  828.  Chap.  38,  Sees.  706-732. 

1  For  who  may  make  appropriations  3  North  Noonday  Min.  Co.  v.  Orient 
of  water,  see  Chap.  36,  Sees.  678-689.  M.  Co.,  6  Sawy.  299,  1  Fed.  Eep.  522. 

See,  also,  tenants  in  common,  Sees.  4  McKinley  v.  Wheeler,   130  XT.   S. 

1454-1458.  630,  32  L.  Ed.  1048,  9  Sup.  Ct.  Eep. 

Partnerships,  Sees.  1461-1463.  638. 

2  For  the  Arid  Eegion  Doctrine  of  See,   also,   Thomas  v.  Chisholm,   13 
appropriation,  see  Chap.  31,  Sees.  585-  Colo.  105,  21  Pac.  Eep.  1019. 

594. 
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is  recognized  and  upheld,  and  that,  too,  regardless  of  the  fact  as 
to  whether  the  corporation  itself  applies  the  water  to  some  bene- 
ficial use  or  purpose,  or  rents  or  sells  it  to  others  who  so  apply  it.^ 
The  appropriation  of  water  by  corporations  follows  the  general 
rule  of  the  Arid  Eegion  Doctrine  as  to  the  priority  of  right,  as 
though  the  appropriation  was  made  by  individuals.  If  the  appro- 
priation is  prior  in  time  it  has  the  superior  right.  But,  upon  the 
other  hand,  if  other  rights  have  vested  in  and  to  the  use  of  the'waters 
of  a  certain  stream,  or  other  source  of  water  supply,  prior  to  those 
of  the  company,  its  appropriation  is  subsequent  and  subject  to 
those  rights.  Identically  the  same  rules  govern  in  this  respect  as 
govern  appropriations  between  private  individuals.^  As  was  held 
by  the  Supreme  Court  of  Colorado,  individuals  may  organize  a 
company,  either  by  or  without  incorporation,  for  the  construction 
of  an  irrigating  ditch,  and  may  by  such  means  divert  the  unappro- 
priated waters  of  a  natural  stream.  They  may  provide  that  their 
several  interests  in  such  enterprise  shall  be  represented  by  shares 
of  stock.  But  neither  the  company  itself,  nor  any  stockholder  of 
the  company,  can  thus  withhold  the  water  from  beneficial  use,  nor 
reserve  it  for  future  use  of  junior  appropriators  to  the  prejudice 
of  prior  appropriators,  nor  to  the  exclusion  of  those,  who,  in  the 
meantime,  may  undertake  in  good  faith  to  make  a  vaHd  appropria- 
tion thereof.'^ 

B"In  this    State    a    corporation's  Morr.   Min.  Eep.   526;    Heyneman  v. 

title  to  water  either  by  appropriation  Blake,  19  Cal.  579;   Stein  Canal  Co. 

or   prescription   lias   been   recognized  v.  Kern  Island  etc.  Co.,  53  Cal.  563; 

and  upheld  from  the  earliest  day."  Lakeside  D.  Co.  v.  Crane,  80  Cal.  181, 

Montecito  Valley  "W.   Co.  v.   City  of  22  Pae.  Eep.  76;  South  Tuba  W.  Co. 

Santa  Barbara,  144  Cal.  578,  77  Pae.  v.   Eosa,   80  Cal.   333,   22   Pac.   Eep. 

Eep.  1113.  222;  San  Luis  W.  Co.  v.  Estrada,  117 

See,  also,  Gutierres  v.  Albuquerque  Cal.   168,  48  Pae.  Eep.   1075;    Gould 

Land  &  Irr.  Co.,  188  TJ.  S.  545,  47  v.  Maricopa  etc.  Co.,  8  Ariz.  429,  76 

L.  Ed.  588,  23  Sup.  Ct.  Eep.  338;  af-  Pac.  Eep.  598. 

firming  Id.,   10   N.   M.   177,   61  Pac.  6  Eor  the  rights   of  the  prior  and 

Eep.  357;  Slosser  v.  Salt  Eiver  Valley  subsequent     appropriators,    see    Sees. 

C.  Co.,  7  Ariz.  376,  65  Pae.  Eep.  332;  776-786. 

Farmers'  Ind.  D.  Co.  v.  Agricultural  7  Combs  v.  Agricultural  Ditch  Co., 

D.  Co.,  22  Colo.  513,  45  Pae.  Eep.  444,  17  Colo.  146,  28  Pac.  Eep.  966,  31 
55  Am.  St.  Eep.  149;  reversing  Id.,  3  Am.  St.  Eep.  275;  Farmers'  High  Line 
Colo.  App.  255,  32  Pae.  Eep.  722;  C.  Co.  v.  Southworth,  13  Colo.  Ill,  21 
Bear  Eiver  etc.  Co.  v.  New  York  M.  Pae.  Eep.  1028,  4  L.  E.  A.  767; 
Co.,  8  Cal.  327,  68  Am.  Dec.  325,  4  "Wheeler  v.  Northern  Colo.  Irr.  Co.,  10 
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§  1471.  Power  of  acquiring  water  rights  by  purchase — Prescrip- 
tion.— One  of  the  poWers  usually  granted  to  private  water  cor- 
porations by  their  charters  is  to  purchase  water  rights,  and  this 
power  has  often  been  exercised. ^  The  subject  of  the  sale  of  water 
rights  has  been  treated  in  a  previous  portion  of  this  work,  and  but 
a  short  discussion  here  is  necessary.  The  fact  that  a  corporation  is 
the  purchasing  party  involves  no  new  principle  relative  to  the 
sale  or  transfer  of  water  rights,  provided  that  the  articles  of  in- 
corporation give  it  the  power  to  make  such  purchases.  As  a  gen- 
eral rule,  one  corporation  has  the  power  to  purchase  water  rights, 
either  from  the  individuals  owning  the  same,  or  it  may  purchase 
such  rights  from  another  corporation.^  But  the  corporation  can 
not  purchase  more  than  its  grantor  has  to  sell.  Therefore,  where 
a  corporation  succeeded  to  the  rights  of  a  former  company  and  the 
rights  of  other  individual  owners,  it  took  only  the  property  of  the 
latter,  which  the  former  owned,  subject  to  any  rights  of  an  indi- 
vidual in  the  water  rights  of  the  old  company  not  surrendered  by 
him  to  the  new  company.^ 

Water  rights  may  also  be  acquired  by  private  incorporated  water 
companies  by  adverse  user  sufficient  to  amount  to  title  by  pre- 
scription. No  new  or  different  rules  of  law  are  prescribed  for  the 
acquisition  of  water  rights  by  corporations  by  this  means  than  are 
prescribed  for  their  acquisition  by  the  same  means  by  individuals. 

Colo.  582,  17  Pae.  Rep.  487,  3  Am.  St.  North  Point  Consol.  Irr.  Co.  v.  Utah 

Rep.  603 ;  New  Mercer  D.  Co.  v.  Arm-  etc.  Co.,  16  Utah  246,  52  Pac.  Rep. 

strong,   21   Colo.   357,   40   Pae.   Rep.  168,   40   L.   R.   A.   851,   67   Am.   St. 

989.  Rep.  607;  Doyle  v.  San  Diego  etc.  Co., 

1  For  the  sale  of  water  rights,  see  46  Fed.  Rep.  709 ;  Bliss  v.  Kaweah 
Sees.  995-1024.  Canal  &  Irr.  Co.,  65  Cal.  502,  4  Pac. 

2  The  right  of  a  company,  Incorpo-  Rep.  507. 

rated  "to  obtain  an  additional  water  Evidence   that  a  corporation  is  in 

supply,  for  those  then  owning  rights  possession  of  certain  works,  and  that 

in  a  certain  ditch, ' '  to  purchase  from  it  had  for  several  years  collected  water 

another    company,    composed    of    the  rates,  and  had  increased  the  extent  of 
same  stockholders,  the  existing  rights  ■   its     works     during    such    possession, 

in  such  ditch  can  be  questioned  only  shows   a   presumption    of    ownership, 

by  the  State.     Water-Supply  etc.  Co.  Reno  W.  Co.  v.  Leete,  17  Nev.  203,  30 

V.  Tenney,  24  Colo.  344,  51  Pac.  Rep.  Pac.  Rep.  702. 

505.  3  Beck  v.  Pasadena  etc.  Co.,  130  Cal. 

See,  also,  State  ex  rel.  Bradford  v.  50,   59  Pac.  Rep.  387,  62  Pac.  Rep. 

Western  Irr.  C.  Co.,  40  Kan.  96,  19  219. 
Pae.  Rep.  349,  10  Am.  St.  Rep.  166; 
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This  subject  has  been  sufficiently  discussed  in  a  previous  chapter.* 
But  an  officer  of  a  corporation  occupies  such  a  fiduciary  relation 
to  the  company  that,  during  his  term  of  office,  he  can  not  acquire 
any  interest  by  adverse  user  in  the  water  rights,  or  other  property 
owned  by  the  corporation.^ 

§  1472.    Power  of  acquiring  water  rights  by  condemnation. — ^In 

certain  eases  corporations  in  the  exercise  of  the  powers  granted  to 
them  to  acquire  water  rights  may  also  acquire  such  rights  by  con- 
demnation proceedings  by  virtue  of  the  power  of  eminent  domain, 
but  this  power  is  to  be  exercised  only  for  a  public  use,  and  upon 
the  payment  of  just  compensation.  In  fact,  it  may  be  said  that  the 
right  to  exercise  the  power  of  eminent  domain  by  means  of  con- 
demnation proceedings  for  the  acquisition  of  water  rights  is 
limited  to  private  corporations  of  a  quasi-public  nature,  ^  to  public 
corporations,^  and  to  municipal  corporations.^  The  author  has  no 
case  in  mind  where  a  private  corporation  was  held  to  have  the  right 
to  condemn  a  water  right  for  its  own  private  use,  and  the  same  is 
not  allowed  by  law.  And,  in  this  respect  the  law  governing  con- 
demnation proceedings  differs  from  the  law  where  the  action  is 
brought  to  condemn  a  right  of  way  over  the  lands  of  others.  Under 
the  more  modern  authorities,  including  late  cases  decided  by  the 
Supreme  Court  of  the  United  States,  it  is  held  that  one  person  may 
condemn,  under  the  power  of  eminent  domain,  a  right  of  way  over 
the  lands  of  others  for  a  ditch  or  canal  and  that,  too,  where  it  was 
to  be  used  only  for  the  purpose  of  conducting  water  to  the  private 
lands  of  the  eondemner.*  The  general  subject  of  eminent  domain 
has  been  discussed  sufficiently  in  another  chapter  of  this  work.^ 

4  See  Chap.  54,  Sees.  1033-1058.  i  See  Sees.  1059-1098. 

5  Center  Creek  etc.  Co.  v.  Lindsay,         2  See  irrigation  districts.  Sees.  1386- 
21  trtah  192,  60  Pae.  Eep.  559.  1432. 

A  corporation  is  not  estopped  from  3  Por    municipal    corporations,    see 

challenging  the  validity  of  a  contract  Sees.  1433-1448. 

made  on  behalf  of  its  directors,  inter-  Por  the  acquisition  of  water  rights 

ested  therein  adversely  to  the  corpo-  by  the  power  of  eminent  domain,  see 

ration,  by  laches  on  the  part  of  such  Chap.  55,  Sees.  1059-1098. 

directors  in  not  causing  the  contract  4  Clark  v.  Nash,  198  U.  S.  361,  49 

to  be  set  aside,  but  allowing  the  other  L.  Ed.    1085,   25   Sup.   Ct.   Eep.   676, 

party  to  expend  money  on  the  strength  4  Ann.   Cas.   1171 ;   affirming  Id.,   27 

of  the  contract.     Goodell  v.  Verdugo  Utah  158,  75  Pae.  Eep.  371,  1  L.  E. 

etc.  Co.,  138  Gal.  308,  71  Pae.  Eep.  A.,  N.  S.,  208,  101  Am.  St.  Eep.  953. 

354.  5  See  Chap.  55,  Sees.  1059-1098. 
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§  1473.  Power  of  acquiring  water  rights  by  purcbase  of  other 
entire  systems  and  rights. — ^Not  only  may  a  corporation  purchase 
from  individuals  or  other  corporations  certain  portions  of  their 
property  and  rights,  i  but  an  incorporated  water  company  has  the 
power  to  purchase  from  another  corporation,  and  the  latter  cor- 
poration has  the  power,  with  the  assent  of  the  requisite  number  of 
stockholders  required  by  the  law,  to  legally  sell  and  convey  to 
another  corporation  aU  of  its  property,  including  its  water  rights, 
rights  of  way,  diverting,  and  carrying  works,  franchises,  and  busi- 
ness, and  all  other  personal  and  real  property  of  whatsoever  kind 
or  nature,  if  the  same  is  done  in  good  faith,  and  not  for  the  pur- 
pose of  delaying  or  defrauding  creditors.^  Again,  an  officer  who  is 
the  owner  of  all  of  the  stock  of  a  corporation  may  dispose  of  its 
property  with  the  consent  of  the  nominal  directors.^ 

But  the  rights  of  consumers  which  vested  under  the  operations 
of  the  selling  corporation  are  not  affected  by  the  transfer  to  another 
company,  but  they  have  the  right  to  have  the  water  supply  "con- 
tinued by  whomsoever  may  be  in  control  thereof. ' '  * 


1  See  Sec.  1471. 

2  "With  the  consent  of  the  stock- 
holders thereof,  holding  of  record  at 
least  two-thirds  of  its  issued  capital 
stock  (expressed  in  the  prescribed 
manner),  any  corporation  in  this  State 
may  make  a  valid  sale,  lease,  assign- 
ment, transfer,  or  conveyance  of  its 
business,  franchises,  and  property,  as 
a  whole."  South  Pasadena  v.  Pasa- 
dena etc.  Co.,  152  Cal.  590,  93  Pae. 
Eep.  490. 

"If  the  corporation  could  convey  a 
part,  it  could  convey  all,  if  its  stock- 
holders assented,  and  its  creditors,  if 
it  had  any,  did  not  interfere  or  object. 
.  .  .  It  had  absolute  jus  dispb- 
nendi."  State  ex  rel.  Bradford  v. 
Western  etc.  Co.,  40  Kan.  96,  19  Pae. 
Eep.  319,  10  Am.  St.  Eep.  166. 

See,  also.  The  Miners'  Ditch  Co.  v. 
Zellerbaeh,  37  Cal.  543,  99  Am.  Dec. 
300;  Colorado  etc.  Co.  v.  Eoeky  Ford 
etc.  Co.,  3  Colo.  App.  545,  34  Pae. 
Eep.  580  J  Western  etc,  Co.  v.  Chap- 


man, 8  Kan.  App.  778,  59  Pae.  Eep. 
1098;  Hildreth  v.  Montecito  etc.  Co., 
139  Cal.  22,  70  Pae.  Eep.  672,  72 
Pae.  Eep.  395;  Stanislaus  W.  Co.  v. 
Bachman,  152  Cal.  716,  93  Pae.  Eep. 
858,  15  L.  E.  A.,  N.  S.,  359;  Orcutt 
V.  Pasadena  etc.  Co.,  152  Cal. -599,  93 
Pae.  Eep.  497. 

A  stockholder  of  a  quasi-publie  cor- 
poration, engaged  in  supplying  water 
for  a  public  use,  is  bound  by  the  action 
of  two-thirds  of  the  stockholders  and 
the  directors,  consenting  to  a  transfer 
of  the  property,  franchise,  and  busi- 
ness of  the  corporation.  Graham  v. 
Pasadena  etc.  Co.,  152  Cal.  596,  93 
Pae.  Eep.  498. 

8  Toyaho  Creek  Irr.  Co.  v.  Hutchins, 
21  Tex.  Civ.  App.  274,  52  S.  W.  Eep. 
101. 

4  South  Pasadena  v.  Pasadena  etc. 
Co.,  152  Cal.  590,  93  Pae.  Eep.  490; 
Hildreth  v.  Montecito  etc.  Co.,  139  Cal. 
22,  70  Pae.  Eep.  672,  72  Pae.  Eep. 
395;   Stanislaus  W.  Co.  v.  Bachman, 
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§  1474.  Acquisition  of  rights  of  way  —  Purchase  —  Prescrip- 
tion— Condemnation. — ^Private  ineorporated  water  companies  are 
universally  granted  the  right  to  acquire  rights  of  way  for  their 
diverting  works,  ditches,  and  canals  over  the  lands  of  others.  This 
is  true,  regardless  of  the  fact  as  to  whether  the  lands  are  owned  by 
the  United  States,  and,  therefore,  are  a  part  of  the  public  domain,  ^ 
whether  they  are  owned  by  a  State,^  by  another  corporation  or 
company,  or  by  private  individualai^  These  rights  of  way  may  be 
acquired  by  all  of  the  methods  known  to  law  for  the  acquisition  of 
such  property.  Eights  of  way  may  be  acquired  by  purchase,*  by 
the  adverse  user,  amounting  to  prescription,^ .  by  condemnation 
proceedings,  by  virtue  of  the  power  of  eminent  domain,^  by  lease,'' 
or  by  license.^ 

These  subjects  have  also  been  discussed  in  previous  portions 
of  this  work,  and  no  further  discussion  here  is  necessary. 

§  1475.    Relation  to  consumers— Title  to  the  water  rights. — ^In 

order  to  make  a  valid  appropriation  of  water,  there  must  not  only 
be  a  diversion  of  the  water  from  the  natural  streams,  or  other  source 
of  water  supply,  but  there  must  also  be  an  actual  application  of  the 
water,  within  a  reasonable  time,  to  some  beneficial  use  or  purpose.^ 
It  therefore  follows  that,  where  the  company  is  not  itself  the  con- 
sumer, but  simply  furnishes  and  distributes  the  water  to  others, 
in  order  to  perfect  the  appropriation,  it  takes  the  joint  ac- 
tion of  both  the  corporation  and  the  consumers.  Therefore,  where 
the  water  is  furnished  and  distributed  to  consumers  by  incorpo- 
rated companies,  there  has  arisen  in  the  different  States  a  consider- 
able divergence  of  opinion  between  the  authorities,  as  to  the  owner- 
ship of  the  title  of  the  water  rights.  In  Colorado,  and  in  some  of 
the  other  States  following  its  rule,  it  is  held  that  the  title  to  the 

152  Cal.  716,  93  Pae.  Eep.  858,  15  3  For  rights  of  way  over  private 
L.  E.  A.,  N.  S.,  359;  Western  ete.  Co.      lands,  see  Chap.  52,  Sees.  972-993. 

V.  Chapman,  8  Kan.  App.  778,  59  Pae.  4  See  Sees.  1003,  1004. 

Eep.  1098 ;  Crow  v.  San  Joaquin  ete.  5  See  Sees.  1044,  1045. 

Co.,  130  Cal.  309,  62  Pae.  Eep.  562,  6  See  Sees.  1059-1098. 

1058.  1  See  Sees.  1003,  1004. 

1  For  rights  of  way  over  the  public  8  See  Sees.  981-985. 

lands,  see  Chap.  51,  Sees.  927-970.  i  For   the  appropriation   of  water, 

2  For  rights  of  way  over  State  lands,     see  Chap.  38,  Sees.  706-732. 
see  See.  971. 
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water  rights  is  in  the  consumer,  and  that  the  company  is  merely  the 
carrier  of  the  water.2  While  in  other  States,  it  is  held  that  the 
consumers'  relation  to  the  company  is  that  of  contract  only;  and 
that  such  consumers  have  no  proprietary,  right  in  either  the  water 
rights,  or  in  the  works  necessary  for  the  utilization  of  the  same.^ 
As  to  strictly  mutual  water  corporations,  or  those  corporations 
organized  by  several  land  owners,  and  themselves  the  consumers  of 
the  water,  for  the  better  protection  of  their  rights,  and  also  for  the 
better  distribution  of  the  water  between  them,  and  to  whom  only 
the  corporation  furnishes  water,  it  must  be  conceded  that  the  equi- 
table title  to  the  water  rights,  and  to  the  works,  is  in  the  consum- 
ers, even  though  as  former  owners  of  the  rights  such  shareholders 
have  made  a  conveyance  of  the  same  to  the  corporation.  Such  a 
conveyance  must  be  considered  to  be  one  in  trust,  and  that  the  cor- 
poration as  the  trustee  for  all  of  its  shareholders,  holds  the  legal 
title,  both  to  the  water  rights  and  to  the  system  of  diverting  and 
carrying  works,  merely  for  the  purpose  of  protecting  the  rights 
of  all  its  shareholders,  and  of  better  distributing  the  water  to  them, 
according  to  the  respective  holdings  of  each  in  the  corporation.* 


2  For  water  companies  as  carriers 
merely,  see  Sec.  1476. 

3  For  water  companies  as  owners  of 
the  water  rights,  see  Sec.  1477. 

4  For  mutual  water  corporations,  see 
Sees.  1479-1489. 

See  the  case  of  Wadsworth  D.  Co. 
V.  Brown,  39  Colo.  57,  88  Pae.  Bep. 
1060,  where  the  Court  held  that  a 
stockholder  of  a  mutual  ditch  corpo- 
ration had  the  right  to  withdraw  his 
portion  of  the  water  from  the  entire 
water  diverted  by  the  company,  and 
to  change  the  point  of  diversion  of 
such  water,  so  long  as  the  rights  of 
others  are  not  thereby  injuriously  af- 
fected. 

Goodell  V.  Verdugo  Canyon  Water 
Co.,  138  Cal.  308,  71  Pac.  Eep.  354, 
where  the  corporation  was  organized 
for  the  purpose  of  developing  and  dis- 
tributing water  to  its  stockholders  for 
irrigation  and  domestic  uses,  it  is 
said:      "The   stockholders   were   and 


are  the  owners  of  the  water  of  said 
canyon,  which  was  developed  and  con- 
trolled by  the  company  for  the  benefit 
of  the  stockholders  by  a  system  of 
pipes  and  other  facilities  for  its  dis- 
tribution, and  ever  since  its  organiza- 
tion it  has  continued  to  distribute  said 
water  for  the  benefit  of  its  stockhold- 
ers, including  plaintiff,  pursuant  to 
and  in  accordance  with  the  rules  and 
regulations  established  by  it  for  that 
purpose. ' ' 

See,  also.  Supply  Ditch  Co.  v.  El- 
liott, 10  Colo.  327,  15  Pae.  Bep.  691, 
3  Am.  St.  Eep.  586;  Eocky  Ford  C. 
Co.  V.  Sampson,  5  Colo.  App.  30,  36 
Pac.  Bep.  638;  Farmers'  Ind.  D.  Co. 
V.  Agricultural  D.  Co.,  22  Colo.  513, 
45  Pac.  Eep.  444,  55  Am.  St.  Bep.  149 ; 
reversing  Id.,  3  Colo.  App.  255,  32 
Pac.  Bep.  722;  Montrose  Canal  Co.  v. 
Loutsenheiser  D.  Co.,  23  Colo.  233,  48 
Pac.  Eep.  532;  Center  Creek  v.  Lind- 
say, 21  Utah  192,  60  Pac.  Eepi.  559; 
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It  therefore  follows  that  it  is  only  where  corporations  are  organ- 
ized for  the  purpose  of  furnishing  water  to  others  than  to  its  stock- 
holders for  profit  or  hire,  that  the  question  arises  as  to  which  holds 
the  title  to  the  water  rights,  the  consumer  or  the  corporation.^  But 
as  to  these  latter  corporations,  regardless  of  the  question  as  to 
whether  they,  are  deemed  to  hold  the  title  to  the  water  rights  and 
sell  or  rent  the  use  of  the  water,  according  to  the  terms  of  their 
contracts  with  consumers,  or  whether  they  are  regarded  merely  as 
the  carrier  of  the  water  for  the  consumers,  who  are  deemed  to  hold 
the  title,  they  are  regarded  as  public  service  or  quasi-public  cor- 
porations,^ and  are  subject,  under  its  police  powers,  to  the  same 
reasonable  regulations  imposed  by  the  State  where  their  operations 
are  carried  onJ  So  it  seems  to  us  that  there  has  been  a  whole  lot 
of  useless  discussion  by  the  courts,  and  others,  as  to  who  was  the 
owner  of  the  title  to  the  water  rights. 

§  1476.  Belation  to  consumers — ^Where  the  company  is  deemed 
merely  the  carrier — Colorado  rale. — The  courts  of  Colorado  were 
the  first  to  advance  the  theory  that  an  incorporated  company,  or- 
ganized for  the  purpose  of  furnishing  water  to  others  than  tc^  its 
stockholders,  for  profit  or  hire,  was  merely  the  carrier  of  the 
water,  sometimes  analogous  to  what  is  known  in  law  as  a  common 
carrier,  and  that  the  consumers  of  the  water,  or  the  persons  to 
whom  the  company  sold  or  rented  the  rights  to  the  use  of  the 
water,  and  who  actually  applied  the  same  to  the  beneficial  use  or 
purpose,  were  the  appropriators  of  the  water,  in  whom  the  title 
to  the  water  rights  was  vested.     This  was  due  to  a  somewhat 

Fuller  V.  Azusa  etc.  Co.,  138  Cal.  204,  For  the  regulation  of  water  rates, 

71  Pae.  Eep.  98;  Eiohey  v.  East  Bed-  see  Chap.  69,  Sees.  1368-1385. 

lands  etc.  Co.,  141  Cal.  221,  74  Pae.  "The  status  of  the  defendant  com- 

Eep.  754.  pany  could  in  no  aspect  affect  these 

'    See,  also,  for  the  relation  of  mutual  rights.     Its   duty   to   these   plaintiffs 

corporations  to  their  shareholders.  See.  would  be  the  same  whether  that  duty 

1482.  was  to  furnish  water  under  their  eon- 

5  For  corporations  for  profit,  see  tracts  as  proprietor  or  carrier  of  wa- 
Secs.  1490-1508.  ter."     Wyatt  v.  Larimer  etc.  Co.,  18 

6  See  See.  1493.  Colo.  298,  33  Pae.  Eep.  144,  36  Am. 

7  For  public  service  or  quasi-public  St.  Eep.  280 ;  reversing  Id.,  1  Colo, 
corporations,  see  Sees.  1492-1508.  App.  480,  29  Pae.  Eep.  906. 

For   State    regulations,    see    Sees. 
1495,  1508. 
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strained  construction  of  the  Colorado  constitution,  which,  among 
other  things,  provides:  "The  water  of  every  natural  stream  not 
heretofore  appropriated,  within  the  State  of  Colorado,  is  hereby- 
declared  to  be  the  property  of  the  public,  and  the  same  is  dedi- 
cated to  the  use  of  the  people  of  the  State."  "The  right  to  divert 
the  unappropriated  water  of  any  natural  stream  for  beneficial  uses 
shall  never  be  denied.  Priority  of  appropriation  shall  give  the 
better  right  as  between  those  using  the  water  for  the  same  purpose. ' ' 
"All  persons  and  corporations  shall  have  the  right  of  way  across 
public,  private,  and  corporate  lands  for  the  construction  of  ditches, 
and  canals,  for  the  purpose  of  conveying  water"  for  beneficial 
uses.i  However,  the  Supreme  Court  of  Colorado  has  been  consistent 
in  this  holding,  and  it  may  therefore  be  considered  as  the  settled  law 
in  that  State.2 

In  fact,  as  far  as  Colorado  is  concerned,  there  seems  to  be  but 
one  case  decided  by  its  appellate  courts  which  held  to  the  contrary 
to  the  above  doctrine.  This  was  a  decision  by  the  Court  of  Ap- 
peals,3  wherein  it  was  held  that  the  liability  of  a  corporation  for 
failing  to  supply  a  certain  amount  of  water  to  the  holders  of  water 

1  Colo.   Const.,  Art   16,    Sees.    5-7.  Co.,  17  Colo.  146,  28  Pac.  Eep.  966, 

See  Part  XIV.  31  Am.  St.  Eep.  275;  Farmers'  High 

2 ' '  The  constitution  unquestionably  Line  etc.  Co.  v.  Southworth,  13  Colo, 

contemplates  and  sanctions  the  busi-  111,  21  Pac.  Eep.   1028,  4  L.  E.   A. 

ness  of  transporting  water,  for  hire,  767;    Strickler    v.    Colorado    Springs, 

from  natural  streams  to  distant  eon-  16  Colo.  61,  26  Pac.  Eep.  313,  25  Am. 

Burners.      The    Colorado    doctrines    of  St.  Eep.  245 ;  Farmers '  High  Line  etc. 

ownership  and  appropriation   (as  de-  Co.   v.    New   Hampshire   etc.    Co.,   40 

clared  in  the  constitution,  statutes,  and  Colo.  467,  92  Pac.  Eep.  290 ;  Standart 

decisions)  necessarily  give  the  carrier  v.  Farmers'  etc.  Co.,  25  Colo.  202,  54 

of    water    an    exceptional    status;    a  Pac.  Eep.  626;  Grand  Valley  Irr.  Co. 

status    difEering   in    some    particulars  v.  Lesher,  28  Colo.  273,  65  Pac.  Eep. 

from   that    of   the    ordinary    common  44;  Wyatt  v.  Larimer  etc.  Co.,  18  Colo, 

carrier.     Certain   peculiar  rights   are  289,  33  Pac.  Eep.  144,  36  Am.  St.  Eep. 

acquired  in  connection  with  the  water  280;  reversing  Id.,  1  Colo.  App.  480, 

diverted.     .     .     .     But,  giving  these  29  Pac.  Eep.   906;   Wright  v.   Platte 

rights  all  due  significance,  I  can  not  Valley  Irr.  Co.,  27  Colo.  322,  61  Pac. 

consent   to   the   proposition   that   the  Eep.  603;  La  Junta  etc.  Co.  v.  Hess, 

carrier  becomes  a  'proprietor'  of  the  6  Colo.  App.  497,  42  Pac.  Eep.  50; 

water  diverted."     Wheeler  v.  North-  Northern  Colorado  etc.  Co.  v.  Pouprit, 

ern  Colo.   Irr.   Co.,  10   Colo.  582,   17  47  Colo.  490,  108  Pac.  Eep.  23. 

Pac.  Eep.  487,  3  Am.  St.  Eep.  603.  3  Wyatt  v.  Larimer  etc.  Co.,  1  Colo. 

See,  also,  Combs  v.  Agricultural  D.  App.  480,  29  Pac.  Eep.  906. 
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rights,  according  to  contract,  could  not  be  determined  upon  the 
theory  that  the  company  was  a  common  carrier,*  but  this  case  was 
again  appealed  to  the  Supreme  Court  of  the  State,  and  while  de- 
ciding the  case  upon  other  grounds,  the  Court,  in  reversing  the 
Court  of  Appeals,^  said:  "But,  inasmuch  as  the  views  expressed 
in  that  opinion  are  so  at  variance  with  numerous  decisions  of  this 
Court,  we  feel  impelled  to  express  our  disapproval  thereof,  and 
our  adherence  to  the  doctrine  heretofore  announced  by  this  Court 
in  relation  to  the  status  of  canal  companies  organized  for  the  pur- 
pose of  carrying  water  for  general  purposes  of  irrigation.    We  ad- 


4  Mr.  Justice  Eeed  in  delivering  the 
opinion  of  the  Court  upon  the  sub- 
ject in  question  said:  "In  a  ease  like 
the  present  the  facts  and  conditions 
stated  in  the  complaint  divest  the  ap- 
pellee of  every  legal  element  necessary 
to  constitute  it  a  common  carrier. 
Take  the  earliest  definition  of  a  'com- 
mon carrier'  and  we  have,  'to  render 
a  person  liable  as  a  common  carrier 
he  must  exercise  the  business  of  carry- 
ing as  a  public  employment,  and  must 
undertake  to  carry  goods  for  all  per- 
sons indiscriminately,  and  hold  himself 
out  as  ready  to  engage  in  the  trans- 
portation of  goods  for  him  as  a  busi- 
ness.' Coggs  V.  Bernard,  1  Salk  26, 
2  Ld.  Eaym.  909,  92  Eng.  Eep.,  F.  E., 
107;  Ingate  v.  Christie,  3  Car.  &  K. 
61;  Chit.  Carr.  15.  Adopted  and  rec- 
ognized as  correct  in  1  Kent,  Com., 
p.  498,  Sec.  40;  Story  Bailm.,  See.  495; 
Satterlee  v.  Groat,  1  Wend.  272;  Citi- 
zens Bank  v.  Nantucket  Steamboat 
Co.,  2  Story  161,  Fed.  Cas.  No.  2730; 
and  generally  in  aU  subsequent  Ameri- 
can decisions.  Anderson's  Law.  Diet., 
'Common  Carrier:  One  who  under- 
takes, for  hire  or  reward,  to  transport 
the  goods  of  such  as  choose  to  employ 
him,  from  place  to  place. '  See  Dwight 
V.  Brewster,  1  Pick.  50:  'If  the  car- 
rier be  employed  in  carrying  for  one 
or  a  definite  number  of  persons,  by 


way  of  special  undertaking,  he  is  only 
a  private  carrier. '  Eedf .  Car.,  Sec.  19. 
These  definitions  are  so  elementary 
that  they  would  not  be  stated  except 
.  for  purposes  of  illustration,  to  show 
that  in  the  case  presented  the  corpora- 
tion is  not  brought  within  the  defini- 
tion in  any  respect  of  either  a  'com- 
mon' or  'private'  carrier,  coming 
nearer  the  definition  of  private  than 
'common'  carrier,  but  lacking  several 
indispensable  elements  of  either.  In 
order  to  constitute  a  carrier  of  either 
class  (1)  the  goods  or  thing  to  be  car- 
ried must  be  the  property  of  the  bail- 
or; (2)  The  thing  must  be  delivered 
by  the  bailor  to  the  carrier  to  be  trans- 
ported; (3)  the  carrier  must  transport 
and  deliver  to  the  consignee  the  iden- 
tical goods  delivered  to  him  for  trans- 
portation; (4)  a  person  who  contracts 
to  transfer  and  deliver  to  another,  at 
a  given  place,  a  certain  portion  of  a 
common  lot  of  material,  to  be  separ- 
ated from  it  at  the  place  of  the  con- 
sumer, to  which  the  consumer  had  no 
title  prior  to  transportation  and  deliv- 
ery, is  in  no  legal  sense  a  carrier,  but 
a  vendor  of  the  commodity." 

B  Wyatt  V.  Larimer  etc.  Co.,  18  Colo. 
298,  33  Pac.  Eep.  144,  36  Am.  St. 
Eep.  280;  reversing  Id.,  1  Colo.  App. 
480,  29  Pae.  Eep.  906. 
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here  to  the  doctrine  that  such  a  canal  company  is  not  the  proprietor 
of  the  water  diverted  by  it,  but  that  it  must  be  regarded  as  an 
intermediate  agency  existing  for  the  purpose  of  aiding  consumers 
in  the  exercise  of  their  constitutional  rights,  as  well  as  a  private 
enterprise  prosecuted  for  the  benefit  of  its  owners." 

The  Colorado  rule  of  treating  the  consumer  as  the  appropriator, 
and  the  owner  of  the  water  rights,  and  the  corporation  merely  as 
the  carrier  of  the  water,  has  been  followed  in  other  jurisdictions, 
which  do  not  have  the  same  constitutional  provisions  as  Colorado, 
and,  therefore,  upon  other  grounds.  Take,  for  example,  Arizona, 
where  it  is  held  that  a  corporation,  not  the  owner  or  possessor  of 
arable  and  irrigable  land,  though  it  may  lawfully  construct  a  dam, 
canal,  or  other  condmt  of  water,  and  divert  water  from  a  stream 
for  irrigation  purposes,  does  not  thereby  become  the  appropriator, 
or  owner  of  the  water  so  diverted,  for  the  reason  that  in  that  State 
the  ownership  and  possession  of  arable  and  irrigable  land  are 
essential  to  the  acquisition  of  the  right  of  appropriation  of  water 
from  a  natural  stream  for  the  purposes  of  irrigation.  ^  In  Kansas 
it  is  held  that  irrigation  companies  authorized  to  carry  water  for 
hire  are  quasi-public  carriers,  and  as  such,  are  under  the  same  rules 
as  to  the  regulation  of  rates  as  other  public  carriers.^  And  Ne- 
braska 8  and  New  Mexico  adhere  to  the  same  rule.® 

§  1477.  Relation  to  consumers — Where  the  company  is  deemed 
the  appropriator  and  owner  of  the  rights. — In  other  jurisdictions 
of  the  West,  than  those  mentioned  in  the  preceding  section,  ^  the 
status  of  a  water  corporation,  organized  for  profit,  is  regarded  as 

6  Slosaer  v.  Salt  Eiver  etc.   Co.,  7  v.  Slosser,  9  Ariz.  102,  76  Pac.  Eep. 

Ariz.   376,  65  Pac.  Eep.   332;   Id.,  9  1125. 

Ariz.  104,  96  Pae.  Eep.  1117?  Gould  7  Lake  Koen  etc.  Co.  v.  Klein,  63 

V.  Maricopa  etc.  Co.,  8  Ariz.  429,  76  Kan.  884,  65  Pac.  Eep.  684. 

Pae.  Eep.  598;   Hargrave  v.  Hall,   3  8  Farmers'  Irr.  Dist.  v.  Frank,  72 

Ariz.    252,    73    Pac.    Eep.    400;    Salt  Neb.  136,  100  N.  W.  Eep.  286. 

Eiver  etc.  Co.  v.  Nelssen,  10  Ariz.  9,  9  Albuquerque  etc.  Co.  v.  Gutierres, 

85  Pae.  Eep.  117,  12  L.  E.  A.,  N.  8.,  10  N.  M.  177,  61  Pac.  Eep.  357;  af- 

711;    Oury  v.   Goodwin,   3  Ariz.   255,  firmed,  188  TJ.  S.  545,  47  L.  Ed.  588, 

26  Pac.  Eep.  376;   Montezuma  Canal  23  Sup.  Ct.  Eep.  338;   Farmers'  etc. 

Co.  V.  Smithville  Canal  Co.,  11  Ariz.  Co.  v.  Brumbaugh,  81  Neb.  641,  116 

99,  89  Pac.  Eep.  512;  Marlar  v.  Mari-  N.  W.  Eep.  512. 

copa  etc.   Co.,   9   Ariz.   102,   96  Pac.  i  See  Sec.  1476. 
Eep.  1116;  Salt  Eiver  VaUey  etc.  Co. 
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something  more  than  that  of  merely  the  carrier  of  water  for  con- 
sumers, and  as  the  appropriator  and  owner  of  the  water  rights; 
and  that  the  consumer  has  no  proprietary  right,  either  in  the  water 
rights,  or  the  system  of  works,  aside  from  the  rights  given  under 
^the  contract  with  the  water  company.  But,  as  there  can  not  be  a 
valid  or,  at  least,  a  subsisting  appropriation  of  water,  unless  there 
be  an  actual  application  of  the  water  to  some  beneficial  use  or 
purpose,^  and  as  the  company  itsel^^is  not  a  consumer  of  the  water, 
or  so  applies  it,  the  question  has  arisen  as  to  how  a  valid  appropria- 
tion might  be  effected  by  such  a  corporation.  And,  for  this  purpose, 
it  is  held  that  the  company  is  enabled  to  finally  consummate  its 
appropriation  through  the  agency  of  its  consumers.  It  therefore 
follows  that  the  situation  of  the  company  and  the  consumer,  under 
this  holding,  is  exactly  reversed  from  the  situation  of  the  same  par- 
ties, where  the  company  is  considered  merely  the  carrier  of  the 
water,  and  discussed  in  the  previous  section.^  And,  instead  of  the 
company  being  regarded  as  the  "intermediate  agency  existing  for 
the  purpose  of  aiding  consumers, ' '  who  are  regarded  as  the  owners 
of  the  water  rights,*  the  consumers  are  regarded  as  the  agents  of 
the  company  in  the  consummation  of  the  appropriation  by  the 
company,  which  is  considered  the  owner  of  the  water  rights.^    How- 

2  For  the  appropriation  of  water,  ' '  The  appropriation  of  waters  car- 
see  Chap.  38,  Sees.  706-732.  ried  in  the   diteh  operated  for  sale, 

3  See  Sec.  1476.  rental,  and  distribution  of  waters,  does 

4  Wyatt  V.  Larimer  etc.  Co.,  18  Colo,  not  belong  to  the  water  users,  but 
298,  33  Pac.  Eep.  144,  36  Am.  St.  Eep.  rather  to  the  company."  Farmers' 
280;  reversing  Id.,  1  Colo.  App.  480,  Co-op.  D.  Co.  v.  Riverside  Irr.  Dist., 
29  Pac.  Eep.  906.  14  Idaho  450,  94  Pac.  Eep.  761. 

5  ' '  Irrigation  companies  construct  See,  also.  Souther  v.  San  Diego  etc. 
ditches  and  canals,  and  divert  water  Co.,  112  Fed.  Eep.  228,  121  Fed.  Eep. 
by  means  thereof,  for  the  purpose  of  347,  57  C.  C.  A.  561. 

irrigating  lands  lying  under  their  dis-  In  an  action  brought  by  a  user  of 

tributing  works,  but  their  property  is  water  against  an  irrigation  company, 

-  valueless  without  consumers. ' '     Hard  based  upon  a   contract  between  such 

v.  Boise  etc.  Co.,  9  Idaho  589,  76  Pac:  company  and  such  user,  in  which  the 

Eep.  331,  65  L.  E.  A.  407.  user  seeks  to  have  his  rights  to  the 

"Thus  the  appropriator  is  enabled  use   of   the  water   determined  in  ac- 

to  complete  and  finally  establish  his  cordance  with  the  contract,  it  is  error 

appropriation  through  the  agency  of  for  the  trial  court  to  render  a  decree 

the  user."     Nevada  D.   Co.   v.   Ben-  in  favor  of  such  user,  as  an  appro- 

nett,  30   Ore.   59,   45  Pac.  Eep.   472,  priator  of  water,  not  based  on  such 

60  Am.  St.  Eep.  777.  contract.     Jackson   t.    Indian    Creek 
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ever,  it  is  held  that  the  title  to  the  water  rights  having  been  once 
perfected  in  the  company,  by  appropriation  through  the  joint  ac- 
tions of  the  company  and  consumers,  and  the  right  to  the  use  of 
the  water  having  been  once  sold  to  a  consumer,  it  becomes  a  per- 
petual right  of  that  consumer,  "subject  to  defeat  only  by  failure 
to  pay  annual  water  rents  and  comply  with  the  lawful  require- 
ments as  to  the  conditions  of  the  use. ' '  ® 

It  is,  therefore,  held  in  a  recent  case  in  Idaho  that  a  purchaser 
of  a  perpetual  water  right  from  an  irrigation  company,  with  the 
right  to  receive  the  water  so  purchased  from  the  company's  canal, 
carries  with  it  such  a  right  in  the  appropriation  itself,  and  such 
an  easement  or  servitude  in  the  canal  system  as  to  authorize  and 
enable  the  purchaser  himself  to  go  upon  the  property  and  protect 
the  appropriation,  and  maintain  the  diversion  and  repair  the 
canal,  and  carry  the  water  through  the  canal  system  to  the  extent 
of  the  purchaser's  water  right,  in  the  event  the  company  fails, 
neglects,  or  refuses  to  do  soJ 

§  1478.  The  exemption  from  taxation.v-In  order  to  induce  the 
organization  and  operation  of  irrigation  corporations,  the  constitu- 
tions and  statutes  of  a  number  of  States  provide  that  their  property, 
and  systems  of  works  shall  be  exempt  from  taxation,  or  shall  be 
exempt  from  taxation  for  a  certain  period  after  their  organization.  ^ 
This  is  upon  the  theory  that  the  State  will  be  recompensed  from  the 
added  assessable  value  of  the  lands  upon  which  the  water  is  used.2 
In  some  of  the  States,  however,  this  exemption  extends  only  to  those 
companies  where  the  ditches  and  other  works  are  owned  and  used 

etc.  Co.,  16  Idaho  430,  101  Pae.  Bep.  428;   Stanislaus  W.  Co.  v.  Bachman, 

814.  152    Cal.    716,.    93    Pae.   Eep.    858; 

6  Farmers '  Co-op.  D.  Co.  v.  Eiver-  Knowles  v.  New  Sweden  Irr.  Dist.,  16 

side  Irr.  Dist.,  14  Idaho  450,  94  Pao.  Idaho  217,  101  Pae.  Eep.  81;  Leavitt 

Eep.  761.  ■y-  Lassen  Irr.  Co.,  157  Cal.   82,   106 

"This    right    is    perpetual,    if    the  Pae.    Eep.    404;    Lassen    Irr.    Co.    v. 

owner  of  the  rights  keeps  up  his  an-  Long,  157  Cal.  94,  106  Pae.  Eep.  409. 

nual  payments. ' '     Hard  t.  Boise  etc.  T  Idaho   Fruit   Land   Co.   v.    Great 

Co.,  9  Idaho  589,  76  Pae.  Eep.  331,  65  Western   Beet    Sugar    Co.,    18    Idaho 

L.  E.  A.  407;   Creer  v.  Bancroft  W.  1,  107  Pae.  Eep.  989. 

Co.,  13  Idaho  407,  90  Pae.  Eep.  228 ;  i  For   the   statutes   of   the   various 

WUterding  v.  Green,  4  Idaho  773,  45  States,  see  Part  XIV. 

Pae.  Eep.  134;  Bardsly  v.  Boise  Irr.  2  See  Statutes  of  the  States,  Part 

etc.  Co.,   8   Idaho  155,  67  Pae.   Eep.  XIV. 

167 — ^Kin.  on  Irr. 
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by  the  individuals  and  corporations  for  irrigating  lands  owned  by 
such  individuals  and  corporations,  or  the  individual  members  there- 
of. In  other  words,  the  works  must  be  owned  by  mutual  companies, 
or  corporations,  in  order  to  be  exempt  from  taxation.  This  is  the 
case  in  Colorado,  and  a  number  of  the  other  States.^  And,  there- 
fore, the  property  of  all  corporations  organized  for  the  purpose  of 
profit  from  the  sale  of  water  rights,  or  for  the  carriage  of  water 
for  hire,  is  not  exempt  from  taxation.'*  And  in  California  if  is 
held  that,  where  a  corporation  was  authorized  to  acquire  property, 
appropriate  and  distribute  water,  construct  canals,  and  establish, 
collect,  and  receive  rates,  water  rents,  and  was  authorized  to  exer- 
cise the  right  of  eminent  domain,  the  actual  exercise  of  such  powers 
by  the  construction  of  canals  in  a  county  other  than  that  in  which 
the  corporation's  principal  place  of  business  was  located,  consti- 
tuted the  use  of  a  franchise  by  the  corporation  in  such  county  which 
was  there  subject  to  taxation. ^ 

3  Empire    etc.    Co.    v.    Eio    Grande  For  mutual  incorporated  companies, 

County,   21   Colo.   244,   40   Pac.   Eep.  see  Sees.   1479-1489. 

449;   reversing  1  Colo.  App.  205,  28  For   irrigation    districts,    see   Sees. 

Pac.  Rep.  482.  1386-1432. 

See,  also,  Haiku  Sugar  Co.  v.  For-  4  Murray   v.    Montrose   County,    28 

nander,   6   Hawn.   532;    Alexander   v.  Colo.  427,  65  Pae.  Rep.  26. 

Fornander,  6  Hawn.  322 ;   In  re  As-  5  San   Joaquin   etc.   Co.   v.   Merced 

sessment  of  Taxes,  C.  W.  Booth,   15  County,  2  Cal.  App.  593,  84  Pac.  Rep. 

Hawn.  516.  285. 

For    mutual    unincorporated    com- 
panies, see  Sees.  1453-1463. 


CHAPTEE  75. 

MUTUAL   WATER    CORPORATIONS. 

§  1479.  Scope  of  chapter. 
§  1480.  Definition  and  objects. 
§  1481.  Title  to  water  rights. 

§  1482.  Relation  between  corporation  or  its  officers  and  the  shareholders. 
§  1483.  Shares  of  stock  in  mutual  corporations  represent  water  rights. 
§  1484.  Rights  represented  by  shares  of  stock  as  appurtenances. 
§  1485.  The  sale  and  transfer  of  shares  in  mutual  corporations. 
§  1486.  Duties  and  liabilities  of  such  a  company. 
§  1487.  Rights  of  stockholders. 

§  1488.  Power  of  corporations  to  make  rules  and  regulations. 
§  1489.  Power  of  mutual  water  corporations  to  levy  and  enforce  assess- 
ments. 

§  1479.  Scope  of  chapter. — Having  discussed  the  organization 
of  private  water  corporations,  ^  and  the  general  powers  with  which 
they  are  all  endowed  by  their  articles  of  incorporation,  or  charter, 
and  under  the  constitution  and  laws  of  the  State  under  which  they 
are  organized,  and  where  their  operations  are  carried  on,  regard- 
less of  any  classification,  we  will  now  take  up  the  particular  Mnds  of 
these  corporations,  as  classified  by  us  in  a  previous  seetion,^  and 
the  first  of  which  we  have  designated  as  "mutual  water  corpora- 
tions." In  this  chapter  we  will  discuss  the  subject  as  particularly 
relating  to  this  clg.ss  of  corporations. 

§  1480.  Definition  and  objects. — ^Mutual  water  corporations 
may  be  defined  as  those  private  corporations  which  are  organized 
for  the  express  purpose  of  furnishing  water  only  to  the  sharehold- 
ers thereof,  and  not  for  profit,  or  hire.i  Their  main  purpose  is 
the  same  as  that  for  the  organization  of  mutual,  or  voluntary  asso- 
ciations, discussed  in  a  previous  section  of  this  chapter.^     Such  eor- 

1  See  Sees.  1464-1478.  These  associations  may  or  may  not  be 

2  See  Sec.  1452.  incorporated. ' '    Helm,  C.  J.,  in  Combs 
l"By   the  phrase,    'mutual    ditch      v.  Agricultural  D.  Co.,  17  Colo.  146, 

companies,'      I      mean      associations      28  Pac.  Rep.   966,  31   Am.   St.  Eep. 

formed  by  consumers  for  the  purpose      275. 

of  conveying  water  solely  to  irrigate  2  See  See.  1453. 

their  own  lands,  and    not    for  hire. 

(2659) 
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porations  can  not  be  deemed  "public  service,"  or  "quasi-public" 
corporations,  as  they  are  not  organized  for  the  purpose  of  either 
furnishing,  or  carrying  water  to  all  whose  lands  are  so  situated 
that  they  may  be  irrigated  from  the  system  of  works  of  the  cor- 
poration.3  In  fact,  it  has  many  times  happened  that  the  co-owners, 
as  tenants  in  common,  or  as  owners,  in  those  voluntary  associations, 
or  "community  associations,"  who  together  own  the  ditches,  canals, 
and  other  works,  and  the  water  rights  used  in  connection  there- 
with, have  duly  incorporated  their  company  under  the  law  of  some 
State,  or  Territory,  and  have  conveyed  their  respective  rights  to 
the  corporation,  in  order  to  more  effectively  manage  and  control  the 
distribution  of  the  water  between  themselves,  and  for  the  self-pro- 
tection of  the  invasion  of  others  against  those  others.    Oftentimes 


3  See  distinction  between  "public 
use ' '  and  ' '  public  service, ' '  Sec.  1451. 

See,  also,  for  public  service  or 
quasi-public  corporations.  Sec.  1493. 

A  corporation  organized  as  a  mu- 
tual company  is  held  to  be  under  the 
duty  to  furnish  others  than  its  share- 
holders with  water  when  it  has  a  sur- 
plus amount  of  water.  Baker  City 
Mut.  Irr.  Co.  v.  Baker  City,  58  Ore. 
306,  110  Pac.  Eep.  392,  113  Pac. 
Eep.  9. 

A  corporation  organized  for  the 
purpose'  of  supplying  water  for  the 
use  of  the  owners  and  occupants  of 
the  land  within  a  certain  particular 
district  may  adopt  by-laws  limiting 
the  right  to  the  use  of  the  water  of 
the  corporation  exclusively  to  its  own 
stockholders,  and  as  such  the  board  of 
supervisors  of  a  county  have  no  power 
to  fix  the  rate  at  which  water  shall 
be  sold,  rented,  or  distributed.  Mc- 
Fadden  v.  Board  of  Suprs.  of  Los 
Angeles  Co.,  74  Cal.  571,  16  Pac. 
Eep.  397. 

For  the  fixing  of  water  rates,  see 
Sees.   1368-1385. 

See,  also.  Cache  La  Poudre  Irr.  Co. 
V.  Larimer  &  Weld  etc.  Co.,  25  Colo. 
144,   53   Pac.   Eep.   318,   71   Am.    St. 


Eep.  123;  afSrming  Id.,  8  Colo.  App. 
237,  45  Pae.  Eep.  525,  where  such  a 
corporation,  organized  by  tenants  in 
common,  is  called  a  "mutual  ditch 
company. ' ' 

There  is  no  presumption  of  law  that 
a  eorppration  organized  to  furnish 
water  is  one  organized  for  profit.  "It 
would  be  entirely  legal  for  an  irri- 
gating canal  and  diteh  company  to  be 
incorporated  to  distribute  water  gra- 
tuitously." Applegarth  v.  McQuiddy, 
77  Cal.  408,  19  Pae.  Eep.  692. 

See,  also.  Barton  v.  Eiverside  etc. 
Co.,  155  Cal.  509,  101  Pac.  Eep.  790, 
23  L..  E.  A.,  N.  S.,  331;  Hildreth 
V.  Montecito  etc.  Co.,  139  Gal.  22,  70 
Pae.  Eep.  672,  72  Pae.  Eep.  395;  Ar- 
royo Ditch  Co.  V.  Baldwin,  155  Cal. 
280,  100  Pae.  Eep.  874;  Shorb  v. 
Beaudry,  56  Cal.  446;  McDermont  v. 
Anaheim  etc.  Co.,  124  Cal.  114,  56 
Pae.  Rep.  779;  Swanger  v.  Porter,  87 
Neb.  764,  128  N.  W.  Eep.  516,  in 
which  mutual  irrigation  companies 
are  defined. 

See,  also.  Garrison  v.  North  Pasa- 
dena etc.  Co., Cal. ,  124  Pae. 

Eep.  1009. 

See,  also,  cases  cited  in  the  follow- 
ing sections. 
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the  scope  of  the  corporation  is  limited  to  the  owners  of  rights  taken 
from  the  stream  through  a  single  ditch  or  canal.  Again,  it  has 
often  happened  that  the  rights  of  all  parties  who  take  the  water 
from  a  certain  stream,  or  other  source  of  water  supply,  are  incor- 
porated into  one  company.*  Of  course,  one  can  not  be  compelled 
to  go  into  one  of  these  corporations,  and  merge  his  vested  rights, 
either  to  the  water,  or  to  the  diverting  and  conveying  works,  unless 
he  sees  fit.  Therefore,  many  of  these  corporations  only  include  the 
rights  of  a  part  of  the  co-owners  of  the  same  ditch  or  the  common 
source  of  supply,  leaving  the  other  co-owners,  whose  rights  are  in 
nowise  changed  by  the  action  of  the  others,  to  fight  it  out  alone.^ 
However,  owing  to  the  many  advantages  of  having  the  operation 
and  distribution  of  the  water  controlled  by  one  organization  having 
authority,  and  the  many  disadvantages  to  each  of  the  co-owners 
in  endeavoring  to  run  their  affairs  either  alone,  or  by  the  means  of 
voluntary  associations,  the  tendency  has  been,  during  the  recent 
years,  toward  the  merging  of  interests  into  corporations.  As  was 
well  stated  in  an  Arizona  case :  ' '  The  difficulties  arising  from  the 
ownership  and  control  of  such  means  of  diversion  by  one  or  more 
individuals  as  tenants  in  common  are  such  as  to  make  it  necessary, 
almost,  that  corporations  be  organized  for  this  purpose."  ^ 

§1481.  Title  to  water  rights. — ^In  the  formation  of  mutual 
water  or  irrigation  corporations  it  is  the  usual  mode  of  procedure 
for  the  owners  of  the  original  rights  to  deed  to  the  corporation  their 
water  rights  and  rights  in  the  works,  and  then  to  take  shares  of 
stock  for  the  same  in  the  exact  proportion  as  the  value  of  the  indi- 
vidual rights  granted  bears  to  the  whole  value  of  the  property 
granted  by  all.    It  therefore  follows  that,  where  this  is  done,  the 

4  See,  for  water  users'  associations,  1,  86  Pac.  Eep.  481,  120  Am.  St.  Eep. 
Sees.  1281-1286.  912;  affirmed  in  31  Utah  220,  87  Pao. 

5  Where  a  corporation  is  formed  by  Eep.  707 ;  Pisher  v.  Bountiful  City, 
a  combination  of  some  of  the  land  21  Utah  29,  59  Pac.  Eep.  520;  Arroyo 
owners  or  private  appropriators,  it  D.  Co.  v.  Dorman,  137  Cal.  611,  70 
has  no  right  to  control  or  regulate  the  Pae.  Eep.  737;  Puller  v.  Azusa  Irr. 
use  of  the  owners  who  did  not  come  Co.,  138  Cal.  204,  71  Pac.  Eep.  98. 

in  the  corporation,  although  those  in  6  Slosser  v.   Salt  Eiver  Valley  etc. 

the  corporation  are  a  majority  of  all  Co.,  7  Ariz.  376,  65  Pac.  Eep.  332. 
the  water  users  from  the  stream.  Bar-  See,'  also,  McPadden  v.  Los  Angeles 

tholomew  v.  Fayette  Irr.  Co.,  31  Utah  County,  74  Cal.  571,  16  Pac.  Eep.  397. 
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legal  title  to  these  rights  is  in  the  corporation,  while  the  equitable 
title  remains  in  the  original  owners,  or  their  grantees.  In  other 
words,  the  company  holds  the  legal  title  to  the  property  in  trust  for 
its  respective  shareholders,  the  terms  of  the  trust  to  be  governed 
by  the  articles  of  incorporation,  or  the  by-laws  of  the  same.^ 

A  mutual  irrigation  corporation  may  dissolve,  in  which  case  the 
water  rights  revert  to  the  shareholders  in  proportion  to  their  hold- 
ings  in  the  corporation.  Upon  this  subject  the  California  code  pro- 
vides: "Nothing  herein  prohibits  a  division  and  distribution  of 
the  capital  stock  of  any  corporation  which  remains  after  the  pay- 
ment of  all  its  debts  upon  its  dissolution,  or  the  expiration  of  its 
terms  of  existence."  ^ 

§  1482.  Relation  between  corporation,  or  its  officers,  and  the 
shareholders. — The  relations  between  private  incorporated  water 
companies,  whether  organized  as  mutual  corporations,^  or  as  cor- 
porations for  profit  or  hire,^  is  that  of  contract,  and  the  rights  and 
duties  of  both  parties  grow  out  of  the  contract  implied  in  a  sub- 
scription for  stock,  and  construed  by  the  provisions  of  their  char- 
ters, or  articles  of  incorporation.^  From  this  contract  springs  a 
trust  relation  between  the  company  and  its  stockholders  or  share- 
holders, with  which  the  corporation  is  charged  to  conduct  the  com- 
mon business  in  the  interests  of  the  stockholders,*  and,  furthermore, 
the  corporation  being  a  trustee  for  its  stockholders,  it  is  bound  to 
protect  their  interests.^    It  therefore  follows  that,  not  only  may 

1  Fuller  v.  Azusa  etc.  Co.,  138  Cal.  i  For  mutual  corporations,  see  See. 
204,  71  Pae.  Eep.  98;  Eichey  v.  East      1480. 

Eedlauds  etc.   Co.,   141   Cal.   221,   74  2  For   corporations    for   profit,   see 

'  Pao.  Eep.  754;  Euhnke  v.  Aubert,  58  geeg.  1490-1508. 

Ore.  6,  113  Pae.  Eep.  38;  Eocky  Ford  3  Supply   Ditch   Co.   v.   EUiott,    10 

etc.  Co.  V.  Sampson,  5  Colo.  App.  .30,  Colo.  327,  15  Pae.  Eep.  691,  3  Am. 

36    Pae.    Eep.    638;    Caviness    v.    La  gi   tj.      goA 

Grande  Irr.  Co.,  Ore.  ,  119  '  t,    ,      -n    j   ^      ,   r,  „ 

„       ^       „„,  4  Eoeky  Ford  Canal  Co.  v.   Samp- 

Pac.  Eep.  731. 

2  2  Kerr's  Cye.  Codes,  See.  309;  «°°'  ^  ^°^°-  ^P?"  ^°'  ^^  ^^"^  ««P- 
see,  also,  Id.,  See.  361a.  ^^8;   Miller  v.  Imperial  ete.  Co.  No. 

See,  also.  South  Pasadena  v.  Pasa-  «'   ^^^   Cal.   27,   103   Pae.-  Eep.   227, 

dena  ete.  Co.,  152  Cal.  590,  93  Pao.  24  L.  E.  A.,  N.  S.,  372. 
Eep.  490.  '  ' '  '^^^  corporation  is  a  trustee  for 

See,  also,  the  next  section,  No.'  1482,  its  stockholders,  and  is  bound  to  pro- 

and  authorities  cited.  tect   their  interests."     Supply  Ditch 
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such  a  corporation,  but  the  law  imposes  the  duty  upon  a  corpora- 
tion to  maintain  an  action,  in  its  corporate  name,  to  secure  or  pro 
tect  its  water  rights,  or  other  property,  as  representing  its  stock- 
holders, without  joining  them  as  parties  in  the  action.^ 

The  officers,  managers,  or  governing  board,  also  hold  trust  rela- 
tions, both  to  the  corporation,  and  to  its  stockholders.  And,  there- 
fore, the  validity  of  a  contract  illegally  entered  into  by  the  board 
of  directors,  who  were  personally  interested  in  the  same,  may  be 
challenged  by  the  stockholders.'^  Neither  can  the  officers  of  a  cor- 
poration, on  account  of  this  trust  relation,  acquire  rights  or  prop- 
erty, by  adverse  user  amounting  to  prescription,  during  their  terms 
of  ofSce.8  However,  where  the  interests  do  not  conflict,  officers  and 
directors  of  a  corporation  taking  water  from  a  certain  stream,  may 
make  separate  and  distinct  appropriations  from  the  same.stream.^ 

§  1483.  Shares  of  stock  in  mutual  corporations  represent  water 
rights. — As  in  the  case  with  other  corporations,  mutual  water  cor- 
porations issue  to  their  shareholders  shares  of  stock,  which  shares 
represent  the  proportionate  ownership  of  each  in  the  corporate  prop- 
erty. And,  while  these  corporations  may,  or  may  not,  have  a  cap-, 
ital  stock,  as  is  the  case  where  the  corporation  is  organized  for 
profit,!  the  basis  for  the  division  of  the  total  property  of  the  cor- 

Co.  V.  Elliott,  10  Colo.  327,  15  Pao.  32  Pao.  Eep.  722;  Riverside  Water  Co. 

Rep.  691,  3  Am.  St.  Rep.  586.  v.  Sargent,  112  Cal.  230,  44  Pae.  Rep. 

"A   corporation  owning  and   oper-  560;   Supply  Ditch  Co.  v.  Elliott,  10 

ating  a  ditch  becomes  a   trustee  for  Colo.   327,   15  Pac.  Rep.   691,   3   Am. 

its  stockholders  and  is  bound  to  pro-  St.  Eep.  586;  Thorpe  v.  Tenem  Ditch 

tect  their  interests."     Farmers'  Ind.  Co.,  1  Wash.  566,  20  Pac.  Eep.  588. 

D.  Co.  V.  Agricultural  D.  Co.,  22  Colo.  7  Goodell  v.  Verdugo  etc.  Co.,  138 

513,   45 -Pae.   Eep.   444,   55   Am.   St.  Cal.  308,   71  Pac.  Eep.   354;   Butter- 

Eep.  149,  reversing  Id.,  3  Colo.  App.  field  v.  O'Neill,  19  Colo.  App.  7,  72 

Cas.  255,  32  Pae.  Eep.  722.  Pac.  Eep.  807, 

6  Montrose    Canal    Co.    v.    Loutsen-  8  Center  Creek  v.  Lindsay,  21  Utah 

hizer  D.   Co.,   23   Colo.   233,  48  Pac.  192,  60  Pac.  Eep.  559. 

Eep.  532,  wherein  it  is  said :      ' '  The  9  Farm   Inv.   Co.   v.   Alta   etc.   Co., 

ditch  company  is  the  proper  party  to  28  Colo.  408.  65  Pac.  Rep.  22. 

maintain  the  action,  it  being  trustee  For   the   relation   between   corpora- 

for  its  stockholders  and  consumers."  tions  for  profit  and  the  consumers,  see 

See,  also,  Farmers'  Ind.  D.  Co.  v.  Sees.  1475-1477. 

Agricultural  D.,  Co.,  22  Colo.  513,  45  i  For    corporations    for   profit,    see 

Pac.  Rep.  444,  55  Am.  St.  Eep.  149;  Sees.  1490-1508. 

reversing  Id.,  3  Colo.  App.  Cas.  255,         See  Wannamaker  v.  Pendleton, . 
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poration  and  the  issuance  of  the  shares  of  stock  to  those  entitled 
thereto,  is  usually  different.  The  total  number  of  the  shares  of 
stock  issued  by  these  mutual  companies  is  usually  based  upon  the 
total  quantity  of  the  water  which  the  corporation  owns  or  controls. 
This  is  stated  in  a  number  of  different  ways.  It  may  be  based  upon 
the  total  number  of  cubic  feet  per  second  of  time  which  the  cor- 
poration owns  or  controls;  and,  therefore,  each  shareholder  owns 
such  an  interest  in  the  corporatioJf  as  the  number  of  cubic  feet 
which  his  shares  represent  bear  to  the  total  number  of  cubic  feet 
owned  by  the  corporation.^  It  may  also  be  based  upon  some  other 
standard  of  measurement,  as  the  acre-foot, ^  or  upon  the  flow  as 
represented  by  the  "miner's  inch."  *  Again,  it  may  be  based  upon 
the  total  number  of  acres  irrigated  by  the  water  furnished  by  the 
company,  and  each  shareholder  owning  such  an  interest  in  the  cor- 
poration as  the  number  of  acres  irrigated  by  him  bears  to  the  total 
number  of  acres  irrigated  by  the  water  furnished  by  the  corpora- 
tion. Where  this  is  the  case,  each  share  usually  represents  the 
water  which  wiU  irrigate  one  acre  of  land,  the  shares  being  often- 
times referred  to  as  so  many  "acres  of  water."  ^ 

Colo.  App.  ,  121  Pae.  Rep.  108,  made   five   inches   of   water   to   each 

where  the  capital  stock  of  a  corpora-  share  of  stock;  Supply  D.  Co.  v.  El- 

tion   was    $30,000,    divided   into    100  liott,  10  Colo.  327,  15  Pao.  Rep.  391, 

shares  of  $300  each.  3   Am.    St.   Bep.   586,   where   it   was 

'2  In  La  Junta  etc.  Co.  v.  Hess,  6  made   ten   inches   of  water  for   each 

Colo.  App.  497,  42  Pae.  Rep.  50,  as  share  of  stock;  Riehey  v.  East  Eed- 

to  what  was  a  water  right  was  defined  lands  etc.  Co.,  141  Cal.  221,  74  Pae. 

as    follows:      "That   is   to    say,   the  Rep.  754. 

right    to    the    use    of   water    flowing  B "  In    some    instances    such    com- 

through  the  canal  of  said  first  party,  panies  have  issued  what  are  termed 

each    water    right    representing    1.44  'water  rights'  to  land  owners,  which 

cubic  feet,  of  water  flowing  under  a  give  to  the  latter,  on  certain  terms 

weir  per  second."  and  conditions,  a  permanent  right  to 

3  For  standard  of  acre-foot,  see  Sec.  the  service  of  such  companies  through 
894.  their  canals  of  water  for  the  irrigation 

4  For   the   miner's   inch,   see   Sees,  of  their  lands.    In  other  instances  the 
889-891.  practice    has    been    to    recognize    the 

See  O'Connor  v.  North  Truckee  D.  right   of  a  stockholder  to   this  serv- 

Co.,  17  Nev.  245,  30  Pae.  Rep.  882,  ice  by  virtue  of  his  holding  shares  of 

where  the  basis  was  made  one  inch  of  stock."     Slosser  v.   Salt   River  Val- 

water  to   each  share   of   stock;    Hall  ley  C.  Co.,  7  Ariz.  376,  65  Pae.  Rep. 

V.  Eagle  Rock  etc.  Co.,  5  Idaho  551,  332, 
51  Fac.  Rep.  110,  where  the  basis  was 
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Where  each  share  of  stock  represents  so  much  water,  the  delivery 
of  such  water  to  the  shareholder  is  analogous  to  the  payment  of  a 
cash  dividend  in  corporations  organized  for  profit,  discussed  in  a 
future  chapter  of  this  part.^  Again,  before  incorporation,  where, 
by  agreement,  all  the  owners  of  the  waters  of  the  creek  were  each 
entitled  to  receive  in  his  regular  turn  all  the  water  from  the  creek 
for  a  "run"  of  a  certain  number  of  hours,  according  to  the  area  of 
land  irrigated  by  him,  until  all  of  the  owners  had  had  one  turn, 
when  the  course  of  delivery  was  repeated  in  the  same  order,  for 
convenience  the  stock  of  the  corporation  was  issued  upon  the  same 
basis.  It  was  divided  into  a  number  of  shares  equal  to  the  aggre- 
gate number  of  hours'  use  of  the  water  necessary  to  give  one  turn 
to  each  of  the  shareholders,  and  each  share  of  stock  was  made  to 
represent  one  hour's  run  of  water. '^  In  one  case  which  has  come  to 
the  writer's  notice,  that  of  the  Brown  &  Sanford  Ditch  Company, 
incorporated  at  an  early  day,  the  stockholders  of  which,  prior  to 
incorporation,  owned  a  certain  amount  of  the  flow  of  Big  Cotton- 
wood Creek,  in  Salt  Lake  County,  Utah,  the  basis  of  incorporation 
was  made  the  total  number  of  rods  that  the  main  ditch  was  in 
length;  each  shareholder  owning  the  proportion  of  the  water  car- 
ried therein  as  the  number  of  rods,  which  he  himself  constructed, 
bears  to  the  total  number  of  rods  that  the  ditch  was  long ;  the  shares 
being  referred  to  as  so  many  "rods  of  water."  ^ 

But  whatever  may  be  the  basis  of  incorporation  of  these  mutual 
companies,  in  the  absence  of  anything  to  the  contrary  in  the  articles 
of  incorporation  or  by-laws,  each  share  of  stock  is  made  the  exact 
equivalent  to  any  other  share;  and  each  shareholder  in  such  com- 
pany is  entitled  to  that  proportion  of  the  water  carried  through  its 
ditch  or  canal,  that  the  amount  of  his  shares  or  stock  bears  to  the 
whole  amount  of  the  shares  or  stock  of  the  corporation.^ 

But,  in  order  to  have  the  stock  of  value,  the  water  represented 

6  For  corporations  organized  for  The  defendant  company  having  been 
profit,  see  Chap.  76.  organized  to  supply  water  for  irrigat- 

7  In  re  Thomas  Estate,  147  Cal.  236,  Ing  purposes  to  its  stockholders,  the 
81  Pac.  Eep.  539.  interest    of    each    stockholder   in   the 

8  See  Eept.  of  State  Engineer  of  water  carried  was  in  exact  proportion 
Utah  for  year  1899.  to  the  amount  of  his  stock."     Eocky 

9  ' '  Each  share  of  stock,  in  respect  Ford  etc.  Co.  v.  Sampson,  5  Colo.  App. 
to  the  benefits  to  which  it  entitles  its  30,  36  Pac.  Eep.  638. 

holder,  is  equal  to  every  other  share.  "The  stock  is  mere  evidence  of  the 


2666  MUTUAL  WATER  C0KP0EATI0N8. 

• 

thereby  must  be  applied  to  a  beneficial  use  or  purpose.  The  mere 
holding  of  shares  or  stock  in  such  a  corporation,  representing  cer- 
tain water  rights,  without  use,  can  not  prevent  later  comers  from 
making  a  valid  appropriation  of  the  water  represented  thereby.  As 
was  said  in  a  Colorado  case:  "But  neither  the  company,  nor  any 
stockholder  of  the  company,  can  thus  withhold  the  water  from  bene- 
ficial use,  nor  reserve  it  for  future  use  of  junior  appropriators  to 
the  prejudice  of  prior  appropriators,  nor  to  the  exclusion  of  those 
who  in  the  meantime  may  undertake,  in  good  faith,  to  make  a  valid 
appropriation  thereof. ' '  1° 

An  action  for  an  injunction  will  lie  against  a  mutual  water  cor- 
poration, brought  by  stockholders  thereof,  to  enjoin  the  issuance 
of  additional  stock,  upon  the  showing  that  all  of  the  water  owned, 
or  controlled  by  the  corporation  is  needed  by  the  original  stock- 
holders thereof.  11 

§  1484.  Rights  represented  by  shares  of  stock  as  appurtenances. 
— We  have  discussed  the  subject  of  water  rights  as  appurtenances  to 
land  in  another  chapter  of  this  work.i  "We  there  held  that,  a.lthough 
under  certain  conditions,  water  rights  might  be  deemed  to  be  ap- 
purtenant to  certain  tracts  of  land,  and  would  pass  to  the  grantee 
with  a  sale  and  transfer  of  the  land,  they  could  not  be  made  an  in- 
separable appurtenance,  so  that  they  could  not  be  sold  and  trans- 
ferred separate  and  apart  from  the  land,  for  the  reason  that  water 
rights  are  but  a  species  of  property,  and  a  person  has  the  right  to 

holder's  title  to  a  certain  amount  of  v.  Colorado  Springs,  16  Colo.  61,  26 

water."  George  v.  Eobinson;  23  Utah  Pae.  Rep.  313,  25  Am.  St.  Rep.  245. 
79,  63  Pac.  Rep.  819.  11  In  a  suit  by  stockholders   of  a 

See,  also,  Richey  v.  East  Redlands  mutual  water  company  to  enjoin  the 

etc.  Co.,   141   Cal.  221,   74  Pac.  Rep.  issue  of  additional  shares  of  stock,  it 

754;    Rocky   Ford'  etc.   Co.   v.   Samp-  is  error  to  strike  from  the  complaint 

son,   5   Colo.   App.   30,   36   Pac.   Rep.  allegations   that   plaintiffs'     land   re- 

638;    O'Connor  v.   North  Truokee  D.  quired   all   the   water   to   whieh   they 

Co.,  17  Nev.  245,  30  Pae.  Rep.  882;  were  entitled,   and  that  at   all  times 

Oppenlander  v.  Left  Hand  D.  Co.,  18  all   of   the   water    controlled   by   the 

Colo.  142,  31  Pae.  Rep.  854.  company  was  necessary  to  supply  the 

10  Combs  V.  Agricultural  T>.  Co.,  17  original  stockholders.     MeDermont  v. 

Colo.  146,  28  Pac.  Rep.  966,  31  Am.  Anaheim  Union  "W.  Co.,  124  Cal.  112, 

.St.  Rep.  275;   Crescent  Canal  Co.  v.  56  Pac.  Rep.  779. 
Montgomery,   143   Cal.   248,   76   Pac.  i  See  Chap.  53,   Sees.   1005-1016. 

Rep.  1032,  65  L.  R.  A.  940;  Strickler 


SHAEES    0¥   STOCK   AS   APPUETENANCES.  2667 

sell  all,  or  any  portion,  of  the  property  with  which  he  may  be 
vested.2 

The  question  as  to  whether  or  not  water  rights  represented  by 
shares  of  stock  in  mutual  corporations  were  appurtenant  to  cer- 
tain tracts  of  land,  and,  therefore,  whether  or  not  the  title  to  the 
same  passed  with  a  sale  of  the  land,  without  there  being  a  formal 
transfer  of  the  stock  on  the  books  of  the  company  has  arisen  in  a 
number  of  cases.  The  general  rule  of  law  in  this  regard  is  that 
such  water  rights  represented  by  shares  of  stock  are  not  appurte- 
nant to  the  land  of  the  owner  of  the  shares,  and  a  conveyance  of 
the  land  only,  does  not  carry  with  it  such  shares  of  stock.3  The 
corporation  laws  of  all  the  States  provide  that  the  title  to  stock  in 
a  corporation  can  only  pass  by  a  transfer  of  the  same  on  the  books 
of  the  company.  It  therefore  follows  that,  when  the  land  is  gold, 
together  with  the  water  right  represented  by  stock  in  such  a  cor- 
poration, that  the  stock  should  also  be  transferred  to  the  grantee.* 

Many  attempts  have  been  made  by  corporations,  either  in  their 
articles  or  by-laws,  to  make  the  water  rights  represented  by  shares 
therein  inseparable  appurtenances  to  certain  specific  tracts  of  land.^ 
But  these  attempts  are  sometimes  frustrated  by  the  operations  of 
the  corporations  under  their  powers.  So,  where  the  by-laws  of  a 
corporation  provided  that :  ' '  Shares  of  stock  in  this  company  shall 
not  be  transferable  except  with  the  land  for  which  it  is  issued,  and 
a  conveyance  of  the  land  shall  legalize  a  transfer  of  the  stock  to  the 
purchaser,"  and  the  company  assessed  the  stock,  and  sold  some  of 
the  same  for  delinquent  assessment,  to  others  than  to  the  owners  of 

2  That  water  rights  can  not  be  made  tural  D.  Co.,  17  Utah  146,  28  Pac. 
an  inseparable  appurtenance  to  land,  Eep.  966,  31  Am.  St.  Eep.  275;  Striek- 
see  Sees.  1015,  1016.  ler  v.  Colorado  Springs,  16  Colo.  61, 

3  Shares  of  stock  owned  by  an  exe-  26  Pac.  Eep.  313 ;  Eaton  v.  Larimer 
cution  defendant  in  an  irrigation  cor-  &  Weld  Irr.  Co.,  35  Colo.  16,  83  Pac. 
poration  are  not  appurtenant  to  the  Eep.  627;  Oppenlander  v.  Left  Hand 
lands  owned  hy  him,  although  he  irri-  D.  Co.,  18  Colo.  142,  31  Pae.  Eep; 
gates  sueh  lands  with  water  from  a  854;  George  v.  Eobinson,  23  Utah  79, 
canal    owned    by    such    corporation.  63  Pac.  Eep.  819. 

Wells  V.  Price,  6  Idaho  490,  56  Pac.  4  See  Supply  D.  Co.  v.  Elliott,  10 

Eep.  266.  Colo.   237,   15  Pae.  Eep.  961,  3   Am. 

See,  also,  Struby-Estabrook  etc.  Co.  St.  Eep.  586. 

V.  Davis,   18   Colo.   93,   31   Pac.  Eep.  5  See  water  users'  associations  un- 

495;  Snyder  V.  Murdock,  20  Utah  419,  der   the   National    Eeclamation    Act, 

59  Pae.  Eep.  91;   Combs  v.  Agrieul-  Sees.  1281-1286. 
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the  land  for  which  the  stock  was  issued,  it  was  held  that  a  pur- 
chaser of  the  stock  was  entitled  to  certificates,  without  special  in- 
dorsement, as  to  the  lands  upon  which  the  water  must  be  used,  and 
in  such  form  as  to  admit  of  their  free  assignment ;  and  that  the  by- 
law related  only  to  voluntary  transfers  by  shareholders,  and  had 
no  application  to  a  transfer  effected  by  the  corporation  itself.^ 

However,  it  was  held  in  a  California  case  that  the  conveyance  by 
the  original  owner  of  a  water  righ4  which  was  appurtenant  to  a 
certain  tract  of  land,^  to  a  mutual  water  corporation,  for  the  better 
management  and  distribution  of  the  water,  did  not  segregate  the 
water  from  the  land  as  such  appurtenance,  but  merely  changed  its 
form;  and,  hence,  under  the  Civil  Code,  Section  1311,  providing 
that  every  devise  of  land  conveys  all  the  estate  of  the  devisor,  and, 
therefore,  that  a  devise  of  land  carried  with  it  the  shares  of  stock 
in  the  company,  as  appurtenant  to  the  land.;  and,  therefore,  it  was 
entirely  proper  for  the  trial  court  to  direct  a  transfer  of  the  certifi- 
cates of  stock  to  the  devisee.^  So,  again,  where  a  tract  of  land  is 
conveyed,  "with  the  water  right  appurtenant  thereto,"  or  a  sim- 
ilar expression  used  in  the  deed,  and  the  shares  of  stock  repre- 
senting the  water  right  were  not  assigned  to  the  purchaser,  such  a 
conveyance  must  be  deemed  in  law  an  assignment,  and  the  pur- 
chaser can  compel  a  transfer  of  the  stock  and  delivery  to  him  of  all 
water  which  was  actually  appurtenant  to  the  land  at  the  time  of  the 
transfer.^ 

It  was  held  in  a  late  case  in  California  that  the  contract  as  em- 
bodied in  the  articles  of  incorporation  may  restrict  the  use  of  water 
in  a  mutual  irrigation  company  to  land  devoted  exclusively  to  the 
use  of  each  stockholder.io 

The  Civil  Code  of  California  also  provides:  "Any  incorporatio^n 
organized  for  or  engaged  in  the  business  of  selling,  distributing, 
supplying,  or  delivering  water  for  irrigation  purposes,  or  for  do- 
mestic use,  may  in  its  by-laws  provide  that  water  shall  only  be  so 
sold,  distributed,  supplied,  or  delivered  to  owners  of  its  capital  stock, 

6  Spurgeon  v.  Santa  Ana  Valley  Irr.  8  In  re  Thomas  Estate,  147  Cal. 
Co.,   120  Cal.   71,  52  Pae.  Rep.   140,      236,  81  Pae.  Rep.  539. 

39  L.  R.  A.  701.  9  Booth  v.  Chapman,  59  Cal.  149. 

7  For  what  are  in  fact  appurte-  lo  Miller  v.  Imperial  W.  Co.,  156 
nances,  see  Sees.  1011,  1012.                     Cal.  27,  103  Pae.  Rep.  227,  24  L.  R. 

A.,  N.  S.,  372. 
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and  that  such  stock  shall  be  appurtenant  to  certain  lands  when  the 
same  are  described  in  the  certificate  issued  therefor;  and  when 
such  certificate  shall  be  so  issued,  and  a  certified  copy  of  such  by- 
law recorded  in  the  office  of  the  county  recorder  in  the  county  where 
such  lands  are  situated,  the  shares  of  stock  so  located  on  any  land 
shaU  only  be  transferred  with  such  lands,  and  shall  pass  as  an  ap- 
purtenance thereto."  ^^ 

§  1485.    The  sale  and  transfer  of  shares  in  mutual  corporations, 

— ^As  we  have  seen  in  the  preceding  sections,  shares  of  stock  in  these 
mutual  water  corporations  represent  some  definite  and  specific 
water  right,  and  usually  also  represent  a  corresponding  interest  in 
the  ditch,  canal,  or  other  works,  used  in  utilizing  such  water  right. 
Where  this  is  the  case,  a  different  rule  appertains  when  it  comes  to 
the  sale  and  transfer  of  these  water  rights  so  represented  by  shares 
of  stock  in  a  corporation,  than  that  which  usually  governs  the  sale 
and  transfer  of  independent  water  rights.  The  general  rule  for  the 
sale  and  transfer  of  independent  water  rights,  not  represented  by 
shares  of  stock  in  some  corporation,  is  that  it  must  be  made  by  deed 
executed  and  delivered  with  all  the  formalities  required  by  the  laws 
of  the  State  where  the  same  is  made,  for  the  sale  and  transfer  of 
the  title  to  other  real  property.^  But,  where  the  title  to  water 
rights,  and  the  ditch,  canal,  and  other  works,  is  in  one  of  these  mu- 
tual corporations,  which  issues  shares  of  stock  representing  both 
the  water  rights  and  the  works  by  the  means  of  which  the  water 
rights  are  used,  such  shares  are  considered  in  law  personal  property, 
and  a  sale  and  transfer  of  these  shares  operate  as  a  sale  and  trans- 
fer of  both  the  water  rights  and  the  interest  in  the  works.  In  other 
words,  the  right  to  the  use  of  the  water  follows  the  shares  of  stock.^ 

11  2  Kerr's  Cye.  Code,  See.  324.  ditch.     Cache  La  Poudre  Irr.  Co.  v. 

1  For  the  sale  and  transfer  of  water  Larimer   &  Weld  Bes.   Co.,   25   Colo, 
rights,  see  Chap.  53,   Sees.  994-1032.  144,   53   Pae.   Eep.   318,   71   Am.   St. 

2  Where  water  rights,  and  the  ditch  Rep.  123. 

through  which  they  are  enjoyed,  are  "The  stock  of  such  a  corporation 

owned    by    tenants    in   common,    who  is  mere  personal  property,   and  may 

form     a     corporation,     which    issues  be  sold  and  transferred  independent 

shares  of  stock  representing  both  the  of  any  land;  and  the  sale  carries  with 

water  rights  and  the  ditch,  a  transfer  it  the  right  to  the  use  of  water  on 

of  its  shares  operates  as  a  transfer  any  land  or  for  any  purpose  the  new 

of    both    the    water    rights    and    the  owner    may    choose.     The    stock    is 
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And  in  such  cases  a  transfer  upon  the  books  of  the  corporation  is 
sufficient  to  pass  the  title  to  the  water  right.^  But  the  transferee 
has  no  right  to  take  the  water  until  the  proper  transfer  of  the  stock 
is  made  on  the  books  of  the  corporation.*  But  where  a  transfer 
has  not  been  properly  made,  a  suit  in  equity  may  be  maintained 
to  quiet  title  to  stock  and  to  the  water  right.^  A  sale  and  proper 
transfer  of  certificate  may  be  made  without  a  sale  of  the  land  upon 
which  the  water  was  formerly  apalied.^     So,  where  stock  in  an 


merely  evidence  of  the  holder's  title 
to  a  certain  amount  of  water." 
George  v.  Eobinson,  23  Utah  79,  63 
Pac.  Eep.  819. 

See,  also,  Oppenlander  v.  Left  Hand 
D.  Co.,  18  Colo.  142,  31  Pae.  Eep. 
854;  Combs  v.  Agricultural  D.  Co., 
17  Colo.  146,  28  Pac.  Eep.  966,  31  Am. 
St.  Eep.  275;  Snyder  v.  Murdoek,  20 
Utah  419,  59  Pac.  Eep.  91;  Brock- 
man  V.  Grand  Canal  Co.,  8  Ariz.  541, 
76  Pac.  Eep.  602;  Struby  etc.  Co.  v. 
Davis,  18  Colo.  93,  31  Pae.  Eep.  495, 
36  Am.  St.  Eep.  266;  Oligarchy  etc. 
Go.  V.  Farm  Inv.  Co.,  40  Colo.  291^ 
88  Pae.  Eep.  443;  Grand  Valley  etc. 
Co.  V.  Lesher,  28  Colo.  273,  65  Pae. 
Eep.  44;  Owen  v.  Pomona  etc.  Co., 
131  Cal.  530,  64  Pac.  Eep.  253;  Me- 
Fadden  v.  Board  of  Supervisors  of 
Los  Angeles  County,  74  Cal.  571,  16 
Pac.  Eep.  397;  Eaton  v.  Larimer  etc. 
Co.,  35  Colo.  16,  83  Pae.  Eep.  627; 
Thomas  Estate,  147  Cal.  236,  81  Pac. 
feep.  539;  True  v.  Eocky  Ford  etc. 
Co.,  36  Colo.  43,  85  Pae.  Eep.  842; 
Farmers'  etc.  Co.  v.  White,  32  Colo. 
114,  75  Pac.  Eep.  416;  Eichey  y. 
East  Eedlan^._  etc.  Co.,  141  Cal. 
221,  74  Pac.  Eep.  754;  Fuller  v. 
Azusa  etc.  Co.,  138  Cal.  204,  71  Pae. 
Eep.  98;  Swanger  v.  Porter,  87  Neb. 
764,    128    N.   W.   Eep.   516;    Wanna- 

maker  v.  Pendleton,  Colo.  App. 

,  121  Pac.  Eep.  108. 

Where  the  land  of  an  owner  of 
stock  in  a  mutual  irrigation  Company 


was  sold  under  a  deed  of  trust,  but 
the,  stock  was  not  transferred,  the 
grantor  in  the  deed  of  trust  and  the 
present  owner  of  the  stock  are  neces- 
sary parties  to  an  action  by  the  pur- 
chaser under  the  deed  of  trust  to  en- 
force the  rights  formerly  held  by  the 
grantor  as  a  stockholder  in  the  irriga- 
tion company.  Oligarchy  Ditch  Co.- 
V.  Farm  Inv.  Co.,  40  Colo.  291,  88 
Pac.  Eep.  443. 

Shares  of  stock  in  a  water  corpora- 
tion can  only  be  subjected  to  debt  by 
seizure  under  attachment  or  execution 
in  the  manner  prescribed  by  the  stat- 
ute. Wells  v.  Price,  6  Idaho  490,  56 
Pac.  Eep.  266. 

3  Taleott  V.  Mastin,  20  Colo.  App. 
488,  78  Pae.  Eep.  973;  Cache  La 
Poudre  Irr.  Co.  v.  Larimer  &  Weld 
Ees.  Co.,  25  Colo.  144,  53  Pac.  Eep. 
318,  71  Am.  St.  Eep.  123;  George  v. 
Eobinson,  23  Utah  79,  63  Pae.  Eep. 
819;  Spurgeon  v.  Santa  Ana  etc.  Co., 
120  Cal.  71,  52  Pac.  Eep.  140,  39  L. 
E.  A.  701. 

See,  also,  cases  cited  supra. 

4  Supply  Co.  V.  Elliott,  10  Colo.  327, 
15  Pac.  Eep.  691,  3  Am.  St.  Eep.  586. 

5  Wannamaker    v.    Pendleton,    ■ 

Colo.  App.  ,  121  Pac.  Eep.  108. 

6  Oppenlander  v.  Left  Hand  D.  Co., 
18  Colo.  142,  31  Pac.  Eep.  854;  Cache 
La  Poudre  etc.  Co.  v.  Larimer  etc. 
Co.,  25  Colo.  144,  53  Pac.  Eep.  318, 
71  Am.  St.  Eep.  123;  Oligarchy  etc. 
Co.  V.  Farm  Investment  Co.,  40  Colo. 
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irrigation  company  was  transferred  on  the  books  of  the  company 
to  a  trustee  under  a  deed  of  trust,  no  further  transfer  was  neces- 
sary. ^  Again,  the  certificates  of  stock  evidencing  the  water  right 
may  be  pledged  to  secure  the  payment  of  a  debt ;  and,  upon  a  de- 
fault in  the  payment  of  the  debt  the  stock  may  be  sold  in  accordance 
with  the  law  governing  such  sales,  and  the  purchaser  thereof  may 
thereby  secure  a  good  title  to  the  water  right.^  And  the  assign- 
ment of  a  certificate  of  stock  estops  the  transferer  from  claiming 
any  further  title  in  the  stock  as  against  subsequent  bona  fide\  trans- 
ferees, although  such  assignment  be  not  registered.^  But  where 
stock  is  pledged,  the  pledgee  has  no  right  to  enforce  the  pajonent 
of  the  debt  secured  thereby  by  withholding  the  water  from  the 
pledger's  land,  until  the  lien  on  the  stock  has  been  foreclosed  ac- 
cording to  law,  although  the  stock  stands  in  the  name  of  the  pledgee 
upon  the  books  of  the  company,  lo  And,  where  the  pledgee  of  water 
stock  is  compelled  to  pay  assessments  to  the  company  in  order  to 
save  the  stock  and  water  right  from  sale,  he  has  the  right  to  demand 
repayment  thereof  from  the  pledger  and  equitable  owner,  i^  And, 
again,  where  an  assessment  by  the  corporation  is  invalid,  a  pledgee 
of  corporate  stock  may  maintain  an  action  to  have  it  so  declared.  ^^ 

§  1486.  Duties  and  liabilities  of  such  a  company. — The  relation 
between  a  mutual  water  corporation  and  its  members  is  one  of  con- 
tract. The  members  convey  their  property  interests,  which  they 
formerly  held  as  individuals,  tenants  in  common,  or  copartners,  to 
the  corporation  for  the  express  purposes  which  are  defined  in  their 

291,  88  Pac.  Bep.  443 ;  Grand  Valley  grantee.    Eichardson  v.  Longmont  etc. 

etc.   Co.   V.  Lesher,  28  Colo.   273,   65  Co.,  19  Colo.  App.  483,  76  Pac.  Eep. 

Pae.  Eep.  44.  546. 

7  Oligarchy  D.  Co.  v.  Farm  Inv.  Co.,  9  Eichardson'  v.  Longmont  etc.  Co., 
40  Golo.  291,  88  Pac.  Eep.  443;  Eich-  supra;  Snyder  v.  Murdock,  20  Utah 
ardson  v.  Longmont  etc.  Co.,  19  Colo.  419,  59  Pac.  Eep.  91 ;  Oligarchy  D.  Co. 
App.  483,  76  Pac.  Eep.  546.  v.  Farm  Inv.  Co.,  40  Colo.  291,  88  Pac. 

8  Where    certain    stock    certificates  Eep.  443. 

were  issued  by  a  corporation  to  a  trus-  10  Mabb  v.   Stewart,   133  Cal.  556, 

tee  to  secure  a  debt  of  a  certain  stock-  81  Pac.  Eep.  1073,  65  Pac.  Eep.  1085. 

holder,    and    on    foreclosure    of   "the  11  Mabb  r.  Stewart,  supra. 

pledge  the  stock  was  purchased  by  the  12  Farmers'    Pawnee   Canal   Co.   v. 

creditor,  a  transfer  of  the  stock  by  the  Henderson,  46  Colo.  37,  102  Pac.  Eep, 

trustee  by  deed  was  effectual  to  pass  1063. 
the  equitable  title  in  the  shares  to  the 
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articles  of  incorporation,  or  charter,  and  the  corporation  undertakes 
to  faithfully  carry  out  these  purposes.  This  is  a  contract  which 
the  law  implies;  and  from  it  arises  the  trust  with  which  the  cor- 
poration is  charged  to  conduct  the  common  business  in  the  inter- 
ests of  the  shareholders.  And  as  each  share  of  stock  is  equal  to 
every  other  share,  the  owners  thereof  are  entitled  to  such  benefit 
therefrom,  by  way  of  water  dividends,  as  the  holding  of  each  bears 
to  the  whole  amount  of  stock  of  the  corporation.  It  therefore'  fol- 
lows tnat  it  is  the  duty  of  a  mutual  water  corporation  organized 
to  furnish  water  exclusively  to  its  stockholders  to  furnish  such  a 
proportion  of  water  to  each  of  its  shareholders  as  the  number  of 
shares  of  each  bear  to  the  whole  number  of  shares  of  the  stock  of 
the  company.  As  was  well  said  in  a  late  California  case:  ^  "In 
the  case  at  bar  the  stockholder's  rights  to  have  water  furnished  on 
his  land  is  not  based  on  any  special  contract  entered  into  by  him 
with  the  corporation,  but  is  an  inseparable  adjunct  of  his  member- 
ship, and  it  is  a  plain  duty  resting  on  the  corporation  in  the  exer- 
cise of  its  corporate  functions  to  furnish  him  such  water."  And 
where  such  a  corporation  fails  to  so  furnish  the  proper  proportion 
of  water  to  one  of  its  shareholders,  it  is  liable  for  the  damages 
resulting  from  such  failure.^  There  is  no  duty  imposed  by  the  law 
on  corporations,  organized  strictly  for  the  purpose  only  of  furnish- 
ing water  to  its  own  shareholders,  to  furnish  water  to  others  than  its 
shareholders.  3 

1  Miller  v.  Imperial  W.  Co.,  156  water,  plaintiff  knew  that  there  were 
Cal.  27,  103  Pae.  Eep.  227,  24  L.  E.  assessments  due  and  unpaid,  and  re- 
A.,  N.  8.,  327.  fused   to    pay   them,   and   disclaimed 

2  Kocky  Ford  etc.  Co.  v.  Sampson,  the  ownership  of  the  stock,  and  that 
5  Colo.  App.  30,  36  Pae.  Eep.  638.  the   defendant,   acting    on    such   dis- 

"It   must   necessarily   follow   that,  claimer    of    ownership,     directed    the 

from  any  neglect  or  failure  to  prop-  company    to    divert    the    water,    then 

erly  discharge  its  duty  in  this  respect,  plaintiff  can  not  recover.     Held  erro- 

it  would  be  liable  to  the  stockholder  neously   refused.      Mabb    v.    Stewart, 

who  is  injured  thereby  to  the  extent  133  Cal.  556,  65  Pae.  Eep.  1085. 

of   the   damages    suffered   by  him. "  s"  Had    the    defendant     company 

O'Connor  v.  North  Truckee  D.  Co.,  17  confined  its  diversion  and  carriage  of 

Nev.  245,  30  Pae.  Eep.  882.  water  to  the  extent  of  supplying  its 

In  an  action  to  recover  for  wrong-  shareholders  who   are   the   owners  or 

fully  diverting  water  from  plaintiff's  possessors    of    arable    and    irrigable 

land,    defendant    requested    a    charge  land,  to  the  extent  of  their  needs,  as 

that  if,  prior  to  the  diversion  of  the  mere  agent  of  such  appropriators,  it 
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It  is  also  made  the  duty  of  these  corporations  of  keeping  its  ditch, 
canal,  or  other  works  in  repair,  although  necessarily  involving 
expense,  which  may  be  covered  hy  the  levying  of  the  Jiecessary  as- 
sessments upon  the  stock  of  the  shareholders.  This  is  so  not  only 
that  the  property  may  be  utilized  as  far  as  present  needs  are  con- 
cerned, but  in  order  to  preserve  the  property  and  prevent  its  future 
destruction.*  A  corporation  which  is  organized  merely  to  facili- 
tate distribution  of  water  among  individual  appropriators,  though 
they  do  not  surrender  their  rights  to  it,  is  yet  in  such  a  privity  of 
estate  with  them  as  to  enable  it  to  defend  in  behalf  of  the  stock- 
holders any  litigation  affecting  their  rights  to  the  use  of  water.^ 


§  1487.  Rights  of  stockholders. — The  stockholders  in  mutual 
water  corporations  have  certain  individual  rights  which  are  not 
released  by  the  conveyance  of  their  water  interests  to  such  a  cor- 
poration, and  which  they  may  exercise,  provided  that  the  rights  of 
the  other  shareholders,  or  of  the  corporation,  are  not  injured  there- 
by. It  therefore  follows  that  a  shareholder  has  the  right  to  change 
the  point  of  diversion  if  others  are  not  injured.  ^     So  a  stockholder 


would  have  remained  a  mere  private 
ditch  compaBy,  and  would  have  owed 
no  duty  to  others  than  its  sharehold- 
ers." Slosser  v.  Salt  Biver  etc.  Co., 
7  Ariz.  376,  65  Pae.  Eep.  332;  Gould 
V.  Maricopa  etc.  Co.,  8  Ariz.  429,  76 
Pac.  Eep.  598;  McFadden  v.  Board 
of  Suprs.  Los  Angeles  Co.,  74  Cal. 
571,  16  Pac.  Eep.  397;  Combs  v.  Ag- 
ricultural D.  Co.,  17  Colo.  146,  28 
Pae.  Eep.  966,  31  Am.  St.  Eep.  275. 

It  is  held  in  a  late  case  in  Cali- 
fornia that  whether  or  not  the  acts 
of  a  mutual  corporation  in  distribut- 
ing the  water  are  ultra  vires,  the 
question  can  not  be  raised  by  a  stran- 
ger diverting  water  above  on  the  same 
stream.  Arroyo  D.  &  W.  Co.  v.  Bald- 
win, 155  Cal.  280,  100  Pac.  Eep.  874. 

See,  also.  Sees.  1482,  1483. 

Per  the  duty  of  public  service  cor- 
porations to  furnish  water,  see  Sees. 
1497-1502. 

See  State  v.  Twin  Falls  Canal  Co., 

168— Kin.  on  Irr. 


Idaho  ,  121  Pac.  Eep.  1039, 

where  a  corporation  was  organized  by 
the  stockholders  to  take  over  the  water 
rights,  works,  etc.,  of  the  old  corpo- 
ration, and  to  operate  and  hold  the 
same  in  trust  for  the  settlers  and  land 
owners  within  said  project,  and  where 
it  is  held  that,  although  such  corpo- 
ration was  not  organized  for  profit, 
but  was  organized  for  the  purpose  of 
carrying  out  the  provisions  of  the  con- 
tract, and  to  perform  a  public  duty, 
and  in  case  of  refusal  to  perform  such 
duty,  mandamus  would  lie  to  compel 
it  to  do  so. 

4  HaU  V.  Eagle  Eock  etc.  Co.,  5 
Idaho  551,  51  Pac.  Eep.  110;  Iowa 
etc.  Co.  V.  Temescal  Water  Co.,  95 
Fed.  Eep.  320. 

See,  also,  for  assessments.  See.  — . 

6  Caviness  v.  La  Grande  Irr.  Co., 
Ore.  ,  119  Pac.  Eep.  731. 

1  A  stockholder  in  a  mutual  ditch 
company  has  the  right  to  change  the 
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has  the  right,  under  the  same  conditions,  that  others  are  not  injured 
thereby,  to  either  himself  change  the  place  of  the  use  of  the  water 
furnished  by  such  a  company  or  to  sell  the  shares  to  others  who 
may  make  such  a  change.^  So,  also,  the  shareholders  in  a  mutual 
ditch  company  may  enp-oin  the  company  from  disposing  of  any  of 
the  water  diverted  to  any  other  persons  than  to  ioTia  fide  share- 
holders in  the  corporation,  where  the  effect  of  this  would  be  to 
deprive  such  shareholders  of  some  oi^the  water  to  which  they  were 
entitled.3 

A  stockholder  has  the  right  of  mandamus  to  restore  his  rights  in 
a  mutual  water  company  of  which  he  has  been  wrongfully  deprived. 
As  was  said  in  a  late  California  case:*  "Nothing  is  more  thor- 
oughly established  than  the  rule  that  mandamus  will  lie  to  restore 
to  his  corporate  rights  a  member  of  a  corporation  who  has  been 
improperly  disfranchised  or  irregularly  removed  from  his  connec- 
tion with  the  corporation,  and  yet  his  right  in  this  regard  generally 
rests  wholly  on  his  contract  of  membership.  The  same  rule  appears 
to  us  to  be  applicable  where  the  member  is  being  excluded  from 
participation  in  the  benefits  afforded  by  the  corporation  to  its  mem- 
bers, and  there  is  no  other  adequate  remedy." 

§  1488.    Power  of  corporations  to  make  rules  and  regulations. — 

As  is  the  ease  with  other  water  corporations,  mutual  corporations 
may  also  adopt  such  rules  and  regulations  not  in  violation  of  law 
governing  the  distribution  and  use  of  the  water  furnished  among 

point   of   diversion   of   his   water,   so  2  Cache  La  Poudre  Irr.  Co.  v.  Lari- 

long  as  the  rights  of  others  are  not  mer  &  Weld  Ees.  Co.,  25  Colo.  144,  53 

injuriously   affected    thereby.     Wads-  Pac.  Eep.  318,  71  Am.  St.  Eep.  123. 

worth   Ditch  Co.   v.   Brown,   39   Colo.  Por  the  right  to  change  the  place  of 

57,  88  Pac.  Eep.  1060,  and  where  the  use,  see  Sees.  867,  868. 

Court   said :      ' '  We  know  of  no  rea-  3  McDermont  v.   Anaheim   etc.  Co., 

son     why     discrimination    should     be  124  Cal.  112,  56  Pac.  Eep.  779. 

made  against  the  right  claimed,  when  See,  also.  La  Junta  etc.  Co.  v.  Hess, 

the  one  who  asserts  it  is  under  a  mu-  6   Colo.   App.  497,  42  Pae.  Eep.   50; 

tual  ditch."  Blakely  v.  Pt.  Lyon  etc.  Co.,  31  Colo. 

See,  also,  Knowles  v.   Clear  Creek  224,  73  Pac.  Eep.  249. 

Co.,  18  Colo.  209,  32  Pac.  Eep.  279;  4  Miller    v.    Imperial    W.    Co.,    156 

Wadsworth  D.  Co.  v.  Brown,  39  Colo.  Cal.  27,  103  Pae.  Eep.  227,  24  L.  E. 

57,  88  Pac.  Eep.   1060.  A.,  N.  S.,  372. 

Por  right  to  change  point  of  diver- 
iion,  see  Sees.  857-859. 
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their  shareholders  as  are  equitable  and  reasonable  under  the  circum- 
stances of  the  case.i  In  fact,  a  strictly  mutual  corporation  may- 
go  even  to  a  greater  extent  than  corporations  organized  for  profit 
or  hire  in  limiting  its  duties  to  furnish  water  only  to  its  own  share- 
holders by  rules  and  regulations.  Such  a  corporation  owes  no  duty 
in  this  respect  to  others  than  its  shareholders. 2  And,  therefore,  it 
may  legally  adopt  a  by-law  limiting  the  furnishing  of  the  water 
owned  or  controlled  by  it  to  its  own  shareholders  only.3  But  a  by- 
law of  such  a  corporation  limiting  the  right  of  its  shareholders  as 
provided  by  law  to  change  their  point  of  diversion  has  no  effect,  un- 
less authorized  by  the  charter  or  articles  of  incorporation  or  assented 
to  by  the  stockholders  whose  rights  are  affected.* 

The  statutes  of  California  provide  that  the  by-laws  of  a  water 
company  may  restrict  the  use  of  the  water  to  the  lands  of  the  share- 
holders so  that  the  stock  and  right  to  the  use  of  the  water  shall 
only  be  transferred  with  the  lands  upon  which  the  water  was  used, 
provided  the  by-law  is  recorded  in  the  office  of  the  county  recorder.  ^ 

§  1489.  Power  of  mutual  water  corporations  to  levy  and  en- 
force assessments. — One  of  the  main  objects  of  the  incorporation 
of  these  mutual  companies  is  to  obviate  the  difficulties  arising  in 
enforcing  the  pro  rata  contributions  of  the  co-owners  of  the  water 
rights  for  the  maintenance  of  the  works  and  other  necessary  ex- 
penses, as  is  usually  the  case  where  the  owners  are  tenants  in  com- 
mon, or  voluntary  unincorporated  associations.  1  In  every  commu- 
nity there  are  always  some  who  refuse  or  fail  from  some  reason  or 

1  For  rules  and  regulations  of  eor-  Gould  v.  Maricopa  Canal  Co.,  8  Ariz, 
porations  for  profit,  see  Sec.  1505.  429,  76  Pae.  Kep.  598;  Combs  v.  Ag- 

"But    these    mutual   rights   to    the  ricultural   D.    Co.,    17    Colo.    146,    28 

use    of   water   were   subject   to    rules  Pac.  Eep.  966,  31  Am.  St.  Eep.  275. 

and    regulations    and    to    assessments  3  McFadden  v.  Board  of  Suprs.  of 

to  cover  expenses,  which,  by  common  Los  Angeles  Co.,  74  Cal.  571,  16  Pac. 

consent,  seem   to  have  been  enforced  Eep.  397. 

through  a  zanjero  or  superintendent. "  4  Knowles  v.   Clear  Creek  etc.   Co., 

Fuller  V.  Azusa  Irr.  Co.,  138  Cal.  204,  18  Colo.   209,   32  Pac.  Eep.   279. 

71  Pac.  Eep.  98.  6  Laws  Cal.,   1907,   p.   854. 

See,   also,   McFadden  v.   Board   of  See,  also,  2  Kerr's  Cyc.  Codes,  p. 

Suprs.   of   Los   Angeles   Co.,   74   Cal.  348,  Sec.  324. 

571,  16  Pac.  Eep.  397.  1  For  the  contribution  of  necessary 

2  Slosser  v.   Salt  Eiver  Valley  etc.  expenses,  see  Sec.  1457. 
Co.,  7  Ariz.  376,  65  Pao.  Eep.  332; 
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are  slow  in  paying  their  proportion  of  the  necessary  expenses  foi 
the  running  of  their  own  affairs.  The  truth  of  this  statement  ap- 
pears oftener  where  the  burden  can  be  shifted  upon  others  who  are 
joined  with  them  in  a  common  enterprise,  as  is  the  case  where 
parties  are  associated  together  under  the  loose  methods  of  a  ten- 
ancy in  common,  or  voluntary  unincorporated  associations. 2  By 
merging  the  rights  into  a  corporation  this  difficulty  is  almost  en- 
tirely obviated,  and  each  sharehoMer  may  be  compelled  to  con- 
tribute his  proportion  of  all  necessary  expenses  or  forfeit  his  right 
to  the  use  of  the  water.  The  corporate  laws  of  all  the  States  pro- 
vide for  the  levying  of  assessments  necessary  for  carrying  on  the 
affairs  of  the  company,  and  of  paying  the  expenses  of  maintenance 
and  repairs,  which  are  a  continual  cause  of  expenditure  of  all  water 
companies.  Therefore,  by  becoming  a  stockholder  in  one  of  these 
mutual  water  corporations,  one  by  implication  enters  into  a  contract 
with  the  company  to  pay  all  assessments  upon  his  stock,  levied 
pursuant  to  the  governing  statute  of  the  State,  articles  of  incor- 
poration, and  by-laws  of  the  company  of  which  such  person  wiU  be 
presumed  to  have  had  notice.^  And,  furthermore,  it  makes  no 
difference  in  this  regard  whether  the  stock  is  fully  paid  or  not. 
For  it  often  happens  that  "unless  the  paid-up  stock  of  the  corpora- 
tion can  be  assessed  to  meet  the  expenses  of  keeping  its  property  in 
repair  the  utility  of  the  property  is  lost,  the  purposes  for  which 
the  corporation  was  organized  is  defeated,  and  the  destruction  of 
its  property  is  only  a  question  of  a  very  short  time."  *  Of  course, 
in  order  to  render  such  assessment  valid,  the  purpose  for  which  it 
is  levied  must  come  within  the  purposes  of  the  corporation  as  set 

2  See  Sees.  1453-1463.  thorized  by  three-fourths  vote  of  all 

3  Callahan  v.  Chilcott  Diteh  Co.,  37  the  stockholders,  it  is  proper  and  legal 
Colo.  331,  86  Pac.  Eep.  123.     •  for  such  an  assessment  to  be  made, 

4  HaU  V.  Eagle  Rock  etc.  Co.,  5  and  the  collection  thereof  enforced 
Idaho  551,  51  Pac.  Eep.  110,  where  under  the  provisions  of  the  statute, 
it  was  held  that,  where  a  corporation  See,  also,  Mabb  v.  Stewart,  133  Cal. 
organized  for  the  purpose  of  eon-  556,  65  Pac.  Eep.  1085;  Id.,  147  Cal. 
strueting  a  canal  to  be  used  for  the  413,  81  Pac.  Eep.  1073;  Spurgeon  v. 
distribution  of  water  for  irrigation  ■  Santa  Ana  Val.  Irr.  Co.,  120  Cal.  71, 
purposes  upon  the  lands  of  the  stock-  52  Pac.  Eep.  140,  39  L.  E.  A.  701; 
holders  in  such  corporation,  whose  ar-  Curtin  v.  Arroyo  etc.  Co.,  147  Cal.- 337, 
tides  of  incorporation  provide  for  the  81  Pac.  Eep.  982. 

assessment  of  paid  up  stock,  when  au- 
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forth  in  the  articles  of  incorporation,  or  charter ;  and,  also,  the  pro- 
cedure as  prescribed  by  the  statute  of  the  State  governing  the  same, 
and  as  set  forth  in  the  articles  or  by-laws  of  the  corporation,  must 
be  strictly  followed.  So,  where  the  articles  prescribed  th-at  the 
purposes  of  the  corporation  were  "to  construct,  manage,  and  con- 
trol" the  ditches  described,"*"  for  the  purpose  of  diverting  the  waters 
of  said  creek,"  and  "to  control,  regulate  and  distribute  the  said 
waters  for  the  purposes  mentioned  herein,"  it  was  held  in  a  Utah 
case  that  such  a  corporation  had  no  power  to  build  reservoirs  for 
the  purpose  of  storing  water,  and  that  an  assessment  levied  for 
that  purpose  was  "unauthorized,  and,  therefore,  null  and  void."  ^ 
In  Nebraska  it  is  held  that  in  the  absence  of  statutory  authority  or 
power  given  by  the  articles  of  incorporation  there  can  be  no  assess- 
ment against  or  on  paid-up  stock  of  a  corporation.®  Again,  it  is 
held  that  upon  the  consideration  of  the  transfer  of  certain  rights 
to  a  corporation,  where  a  written  contract  required  the  corporation 
to  convey  certain  water  rights,  free  from  all  assessments,  until  the 
grantee  should  use  the  rights,  or  should  sell  them  to  other  parties, 
and  in  lieu  of  such  conveyance  the  corporation  issued  shares  of 
stock  representing  the  water  rights,  a  pledgee  of  the  stock  did  not 
thereby  become  a  purchaser  in  the  sense  that  the  stock  became  sub- 
ject to  assessment,  and  such  an  assessment  was  held  to  be  void,  and 
that  the  Court  ^ould  also  grant  further  relief  by  ordering  the  cor- 
poration to  transfer  the  stock  on  the  books  of  the  company  so  as  to 
effectuate  its  decree.'^ 

In  ordinary  corporations  for  profit  assessments  levied  are  liens 
only  upon  the  shares  of  stock  of  the  owner,  which  shares  may  be 

6  Seeley  v.   Huntington  etc.   Assn.,  so  as  to  render  him  liable  for  the  as- 

27  Utah  179,  75  Pae.  Eep.  367.  sessment.       Patterson    v.     Brown    & 

6  Enterprise  D.  Co.  v.  Moffit,  58  Champion  D.  Co.,  3  Colo.  App.  511, 
Neb.  642,  79  N.  W.  Eep.  560,  45  L.  34  Pac.  Eep.  769. 

E.  A.  647,  76  Am.  St.  Eep.  122.  The   enforcement  of  an  assessment 

7  Farmers'  Pawnee  Canal  Co.  v.  will  not  be  enjoined  until  the  def end- 
Henderson,  46  Colo.  37,  102  Pae.  Eep.  ant's  claim  for  unliquidated  damages 
1063.  on  account  of  the  company's  alleged 

Where  a  corporation  sold  some  of  failure  to  furnish  the  water  can  be 

its  stock  for  non-payment  of  assess-  judicially  determined  and  applied  to 

ments,  and  bid  the  same  in,  in  which  the    assessment    as    a  counter  claim 

the  stockholder  acquiesced,  it  can  not  thereto.     Iowa   etc.   Co.   v.    Temescal 

on  its  own  motion  treat  the  sale  as  Water  Co.,  95  Eed.  Eep.  320. 
invalid,  and  reinstate  the  stockholder, 
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sold  in  accordance  with  law  to  pay  such  lien.  In  mutual  corpora- 
tions an  assessment  is  a  lien,  both  upon  the  shares  of  stock  and  the 
water  rights  represented  thereby.  In  the  Water  Users'  AssociEi- 
tions  organized  under  the  respective  States,  for  operation  in  con- 
nection with  the  Government  under  the  National  Reclamation  Act, 
the  by-laws  provide  that  assessments  are  a  lien  upon  the  shares  of 
the  stockholders,  the  water  represented  thereby,  and  upon  the  lands 
•  where  the  water  is  used.*  It  may  be  stated  in  this  connection  that 
in  such  associations  the  assessments  are  levied  not  only  to  pay  for 
the  maintenance  of  the  works  and  other  necessary  expenses,  but 
also  to  pay  for  the  water  rights  famished  by  the  Government  under 
the  National  Eeelamation  Act,  and  according  to  law  and  to  the 
rules  and  regulations  prescribed  by  the  Secretary  of  the  Interior.^ 

8  For  water  users'  associations,  see         9  For  the  National  Eeelamation  Act, 
Sees.   1281-1286.  eee  Chap.  65,  Sees.  1235-1286. 
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§  1490.  Scope  of  chapter. 

§  1491.  Corporations  organized  for  profit — In  general. 

§  1492.  Right  to  organize  for  the  purpose  of  profit. 

§  1493.  Corporations  for  profit — Public  service  or  quasi  public  corporations. 

§  1494.  Public  service-^Charges  which  may  be  made. 

§  1495.  Power  of  state  to  regulate — At  common  law. 

§  1496.  Power  of  state  to  regulate— By  constitutional  provisions — By  legis- 
lative enactment. 

§  1497.  State  regulations — Duty  to  furnish  water. 

§  1498.  Duty  to  furnish  water  without  unreasonable  conditions. 

§  1499.  Duty  to  furnish  water — ^Without  discrimination  or  preference. 

§  1500.  Duty  to  furnish  water — Order  of  priority. 

§  1501.  Duty  to  have  adequate  works  and  to  keep  them  in  repair. 

§  1502.  Duty  to  furnish  water — Order  of  priority — ^Rule  as  to  prorating  in 
times  of  scarcity. 

§  1503.  Power  to  make  rules  and  regulations  for  furnishing  water. 

§  1504.  Rules  governing  the  collection  of  water  rates. 

§  1505.  Rules  for  the  regulation  of  use  of  water  by  consumers. 

§  1506.  Duty  to  furnish  water — Compulsory  service. 

§  1507.  Duty  to  furnish  water — Damages  for  failure. 

§  1508."  State  regulations — For  protection  of  rights  of  company. 

§  1490.  Scope  of  chapter.— In  this  chapter  we  will  discuss  the 
law  relative  to  the  powers  of  water  corporations  organized  for  profit, 
the  power  of  the  State  to  regulate,  and  their  duty,  as  public  service, 
or  quasi-public  corporations,  to  furnish  water  to  consumers;  how 
such  duty  may  be  enforced,  and  the  liabilities  of  a  company  for 
violating  such  duty. 

Under  the  chapter  relating  to  water  rights  we  have  discussed  how 
the  State  may  control  the  rates  to  be  charged  by  irrigation  and  water 
companies.^. 

§  1491.  Corporations  organized  for  profit — ^In  general. — The 
second  class  of  incorporated  water  companies  under  our  classifica- 
tion 1  are  those  organized  for  the  construction  of  the  necessary 
ditches,  canals,  and  other  diverting,  and  carrying  works,  and  for 

1  See  Chap.  69,  Sees.  1368-1385.  i  See  Sec.  1452. 
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the  purpose  of  furnishing  water  to  others  than  to  its  stockholders, 
either  by  selling  the  rights  to  use  the  water,  or  by  renting  the  same, 
and  for  the  further  express  purpose  of  making  a  profit  thereby  for 
the  stockholders  of  the  corporation.  There  are  no  material  differ- 
ences between  corporations  organized  for  this  purpose  and  other  or- 
dinary business  corporations.  Strictly  speaking,  they  are  private 
corporations,^  as  distinguished  from  public,^  or  municipal  corpora- 
tions,* although  as  far  as  their  duties  are  concerned,  and  their  regu- 
lation and  control  by  the  State,  they  are  sometimes  termed  "public 
service,"  or  "quasi-public"  corporations.^  They  are  organized 
under  the  laws  of  some  State,®  and,  in  order  to  operate  in  some  other 
State,  they  must  comply  with  the  laws  of  the  latter,  relative  to  the 
filing  of  their  articles,  and  comply  with  the  other  general  provisions 
required  to  enable  a  corporation  of  one  State  to  do  business  in  an- 
other.'^ They  are  given  such  powers  as  may  be  prescribed  by  their 
articles  of  incorporation,  and  the  laws  of  the  State  where  organized, 
and  they  are  subject  to  all  the  limitations  and  restrictions  of  those 
laws,  and  also  of  the  laws  of  the  State  where  their  operations  are 
carried  on.s  They  may  appropriate  water,^  construct  the  necessary 
works  for  the  diversion,  and  for  conducting  the  water  to  the  place, 
of  use.  And,  for  this  purpose,  they  may  acquire  rights  of  way  over 
the  public  lands  of  the  United  States,  or  those  of  a  State  ;i°  and  they 
may  also  acquire  rights  of  way  over  the  private  lands  of  others, 
either  by  purchase,  prescription,  or  condemnation  proceedings.^^ 
They  may  sell,  rent,  or  otherwise  dispose  of  the  water  rights  ac- 
quired under  the  restrictions  imposed  by  the  law  of  the  State  rela- 
tive to  the  rates  which  may  be  charged,!^  and  they  may  make  con- 
tracts, not  in  violation  of  such  laws,  regulating  the  sale  and  distribu- 
tion of  the  water.  13 

2  San  Diego  Plume  Co.  v.  Souther,  8  For  the  powers  of  corporations,  see 
90  Fed.  Eep.   164,  32   C.  C.   A.   548,      Sees.  1470-1473. 

61  U.  S.  App.  134;  Id.,  104  Fed.  Eep.         »  See  Sees.  684,  1470. 

706,  44  C.  C.  A.  143.  10  For   rights   of  way   over  public 

3  See  irrigation  districts,  Chap.  70,  lands,  see  Chap.  51,  Sees.  927-971. 
Bees.   1386-1432.  ll  For  the  acquisition  of  rights  of 

4  See  Chap.  71,  Sees.  1433-1448.  way  over  private  lands,  see  Chap.  52, 
BSee  Sees.  1492,  1493.  Sees.  972,  973. 

6  For  the  organization  of  corpora-  12  For  water   rates,   see   Chap.   69, 

tions,  see  Sees.  1466,  1467.  Sees.  1368-1385. 

T  See  Sees.  1466,  1467.  is  For    contracts,    see    Sees.    1500- 

1529. 
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In  those  States,  however,  where  the  water  company  is  regarded 
merely  as  the  carrier  of  the  water  for  hire,  it  is  held  that  the  terms 
"selling"  and  "renting"  water  are  a  misapplication  of  those  terms, 
and  that  the  company  has  no  water  which  it  can  "sell,"  or  "rent," 
and  that  the  only  remuneration  which  the  company  can  collect  is 
a  reasonable  compensation  for  its  services  for  diverting  and  carry- 
ing the  water  to  the  place  of  use.i*  They  may  protect  their  rights 
acquired  by  suits  at  law  and  in  equity  in  the  corporate  name.^^ 
There  is  also  one  material  difference  between  these  corporations  and 
mutual  water  companies  discussed  in  the  previous  chapter,^®  and 
that  is,  they  may  declare  dividends  in  cash  upon  their  capital  stock, 
and  pay  the  same  to  their  stockholders,  while  mutual  corporations 
pay  their  dividends  in  water  to  the  shareholders,  who  use  the  same 
upon  their  lands.  ^^ 

§  1492.  Right  to  organize  for  the  purpose  of  profit. — ^It  is  well 
settled  by  the  laws  of  all  the  States  that  private  water  corporations 
may  be  lawfully  organized  for  the  appropriation  of  water  from  the 
natural  streams,  or  other  sources  of  water  supply,  for  the  express 
purpose  of  selling  of  water  rights  to  consumers,  or  for  the  purpose 
of  conveying  water  for  hire ;  and,  that  too,  for  the  sole  purpose  of 
making  a  profit  for  their  stockholders.  Not  only  has  this  right  been 
recognized  and  protected,  but  the  organization  and  operation  of  such 
corporations  has  been  encouraged,  both  by  the  statutory  laws  of  all 
the  States  and  Territories  included  within  the  arid  and  semi-arid 

14  Wheeler   v.   Nerthern   Colo.    Irr.  no  citation  of  authority  to  show  that 

Co.,  10  Colo.  582,  17  Pac.  Rep.  487,  the  words  'purchase'  and  'sale,'  to- 

3  Am.  St.  Rep.  603,  where  it  is  said:  gether  with  other  words  of  like  im- 

"A    cursory    reading    of   the   statute  pprt,  used  in  this  connection  by  the 

might  convey  the  impression  that  the  legislature,  must  receive  a  correspoud- 

legislature    regarded    the    carrier    as  ing  interpretation." 

possessing  a  salable  interest  in  this  See,  also,  Wyatt  v.  Larimer  etc.  Co., 

water,  and  the  constitutional  phrase  18   Colo.   298,  33   Pac.   Rep.   144,   36 

(Art.  16,  Sec.  8),  'to  be  charged  for  Am.   St.   Rep.   280;    reversing   Id.,   1 

the  use  of. water,'  relating  to  the  car-  Colo.  App.  480,  29  Pac.  Rep.  906. 

rier's    compensation, .  might    at    first  See,  also,  for  relation  of  company 

glance  seem  to  recognize  a  like  own-  to  consumer.  Sees.  1475-1477. 

ership  in  such  use.    But  construing  all  15  For  parties  to  actions,  see  Chaps, 

the  provisions  of  that  instrument  bear-  78-83. 

ing  upon  the  subject  vn  pari  materia,  16  See  Chap.  75,  Sec.  1479. 

the  correctness  of  both  these  inferences  17  See  Sec.  1483. 
must  be  denied.    .    .    .    It  requires 


2682  CORPORATIONS  FOE  PROFIT. 

West,  but  also  by  Congressional  laws.  As  was  said  by  the  Supreme 
Court  of  the  United  States,  upon  this  subject :  "Irrigation  corpora- 
tions are  recognized  in  the  legislation  of  Congress,  and  the  rights 
conferred  are  not  limited  to  such  corporations  as  are  mere  combina- 
tions of  owners  of  irrigable  land."  ^ 

It  was  held  by  the  Supreme  Court  of  the  United  States  that  a  cor- 
poration organized  under  a  Territory  has  the  same  right  to  make  ap- 
propriations of  water  as  one  organSled  under  a  State.2 

A  very  common  method  of  the  organization  of  these  corporations 
for  profit  is  through  the  efforts  of  promoters.  Generally  speaking, 
promoters  of  corporations  are  regarded  as  trustees,  and  the  utmost 
good  faith  required  of  them.  As  was  said  in  a  late  case  in  Wash- 
ington :  3  "  The  courts  generally  deal  -with  promoters  as  trustees, 
and  require  them  to  act  with  the  utmost  good  faith.  They  can  not 
be  permitted  to  reap  a  harvest  of  secret  profits  for  themselves  at 
the  expense  of  existing  stockholders  whose  funds  have  provided 
financial  support  for  the  corporate  enterprise.  If,  without  the 
knowledge  or  consent  of  such  stockholders,  the  promoters  cause 
funds  of  the  corporation  to  be  so  disbursed  as  to  secure  undisclosed 
profits  for  themselves,  they  may  be  called  to  account." 

§  1493.  Corporations  for  profit — Public  service,  or  quasi-public 
corporations. — All  water  corporations  organized  for  the  purpose 
of  furnishing  or  carrying  water  to  consumers,  either  for  sale  or 
hire,  in  order  to  make  a  profit  for  the  stockholders,  come  strictly 
within  the  class  of  corporations  known  as  "public  service,"  or 

1  Gutierres  t.  Albuquerque  Land  &  appropriation  of  water  from  a  nat- 

Irr.   Co.,    188   U.   S.   545,   47   L.   Ed.  ural  stream  and  distribute  it  to  those 

588,  23  Sup.  Ct.  Eep.  338;  af&rming  who  may  require  it   for  purposes  of 

Id.,  10  N.  M.  177,  61  Pae.  Eep.  357.  irrigation,  and  that,  too,  whether  such 

See    Slosser    v.    Salt    Eiver    Valley  corporation  has   land   connected  with 

Canal  Co.,  7  Ariz.  367,  65  Pac.  Kep.  such  irrigation  system  or  not.   Hager- 

332;    Wheeler  v.   Northern  Colo.  Irr.  man  Irr.  Co.  v.  McMurry,  16  N.  M. 

Co.,  10  Colo.  582,  17  Pae.  Eep.  487,  172,  113  Pac.  Eep.  823. 

3  Am.  St.  Eep.  603;  Golden  Canal  Co.  See,  also,  for  corporations  operating 

V.  Bright,  8  Colo.   144,   6  Pac.  Eep.  under  the  Carey  Act,  Sees.  1312-1336. 

142 ;  Combs  v.  Agricultural  D.  Co.,  17  2  Gutierres  v.  Albuquerque  etc.  Co., 

Colo.  146,  28  Pac.  Eep.  966,  31  Am.  188  U.  S.  545,  47  L.  Ed.  588,  23  Sup. 

St.  Eep.  275.  Ct.  Eep.  338. 

In   New   Mexico  it  is  held  that  a  3  Mangold   v.    Adrian   Irr.    Co,,   60 

corporation  has  the  right  to  make  an  Wash.  286,  111  Pac.  Eep.  173, 
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"quasi -public"  corporations,  which  we  have  defined  as  those  com- 
panies engaged  in  the  business  of  furnishing  or  carrying  water  for 
hire,  to  all  consumers  who  can  be  provided  with  water  under  its 
system,  and  who  apply  for  the  same,  up  to  the  full  capacity  of  such 
system. 1  And,  regardless  of  the  question,  as  to  whether  such  cor- 
poration is  considered  the  appropriator,  and  therefore  the  owner  of 
the  water  rights,  or  is  regarded  simply  as  the  carrier  of  the  water 
for  the  consumers,  who  are  deemed  the  appropriators  and  the  owners 
of  the  rights,^  such  corporation  is  charged  with  a  public  duty,  or 
trust,  and  is  subject  to  all  the  general  rules  of  law  regulating  and 
controlling  these  and  other  public  service,  or  quasi-public  corpora- 
tions. ^ 

Under  the  constitution  and  laws  of  all  the  States,  such  corpora- 
tions are  at  least  quasi-public  servants,  or  agents.  They  do  not 
stand  in  the  attitude  of  private  individuals  contracting  for  the  sale 
or  use  of  their  own  private  property.  Neither  do  they  stand  in  the 
same  position  before  the  law  as  groups  of  individuals  who  have  as- 
sociated themselves  together,  either  as  voluntary  associations,*  or 
even  as  mutual  corporations,  for  the  purpose  of  better  managing 
and  controlling  the  property  of  all,  and  of  distributing  the  water 
only  to  their  own  shareholders,  who  are  also  the  consiuners  of  the 

1  For  the  distinction  of  "public  Mahoney  v.  American  etc.  Co.,  2  Cal. 
use"  and  "public  service,"  see  Sec.  App.  186,  83  Pac.  Eep.  267;  Hanes 
1451.  V.   Idaho   Irr.   Co.,  Idaho  , 

2  For  the  distinction  as  to  the  own-  122  Pac.  Eep.  859. 

ership  of  the  water  rights,  see  Sees.  A    mutual    corporation    furnishing 

1475-1477.  water    generally   for   irrigation    only, 

3  For  the  police  powers  of  a  State  when  there  is  a  surplus  in  its  ditch 
to  regulate  and  control  putjlic  service  over  and  above  the  requirements  of  its 
corporations,  see  Sees,  1495,  1496.  shareholders,  is  impressed  with  a  pub- 

FoT  the  regulation  of  water  rates,  lie   character  and  holds   its   property 

see  Sees.  1368-1385,  1494.  subject  to  an  exercise  of  the  police 

That  such  a  corporation  is  a  public  power  of  the  State  to  a  greater  degree 

service    or    quasi-publio     corporation,  than   does   a   private   person.      Baker 

and    therefore    a   public    agency,    see  City  Mut.  Irr.  Co.  v.  Baker  City,  58 

Price   V.   Riverside   etc.   Co.,   56   Cal.  Ore.  306,  110  Pae.  Eep.  392,  113  Pac. 

431;    McCreary  v.   Beaudry,    67   Cal.  Eep.  9. 

120,  7  Pae.  Eep.  264;  Fellows  v.  Los  See,  also,  Garrison  v.  North  Pasa- 

Angeles,   151   Cal.   52,   90   Pac.   Eep.      dena  etc.  Co., Cal. ,  124  Pac. 

137;  South  Pasadena  v.  Pasadena  etc.  Eep.  1009. 

Co.,  152  Cal.  590,  93  Pae.  Eep.  490;  4  See  Sees.   1453-1463. 
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water.5  These  corporations,  organized  primarily  for  profit  to  tlieir 
stockholders,  exist  largely  for  the  benefit  of  others.  They  are  per- 
mitted to  acquire  water  rights,  which,  in  order  to  hold,  must  be  ap- 
plied by  others  to  a  beneficial  use  or  purpose  and  which,  when  so 
applied,  the  law  protects  as  against  others  subsequently  diverting 
waters  from  the  same  natural  stream,  or  other  source  of  water  sup- 
ply. ^  They  may  exercise  the  power  of  eminent  domain,  both  for 
the  condemnation  of  rights  of  way,''^and,  in  certain  instances,  water 
rights.  8  Their  business  is  affirmatively  sanctioned  by  the  constitu- 
tions and  laws  of  the  respective  States  and  the  laws  of  Congress; 
and  they  are  granted  charters  by  the  States,  enabling  them,  in  their 
corporate  right,  to  transact  such  business.  Reasonable  profits,  or 
emoluments,  are  permitted  to  their  stockholders,  but  they  have  other 
duties  to  perform  than  to  declare  excessive  dividends  upon  their 
stock,  or  to  charge  such  rates  for  the  use  of  water  as  will  be  too  great 
a  burden  to  the  consumers.^  Therefore,  as  well  stated  by  the  Colo- 
rado Court,  in  an  early  ease,  such  a  corporation,  "in  consideration 
of  this  express  recognition,  together  with  the  privileges  and  protec- 
tion thus  given,  it  is,  for  the  public  good,  charged  with  certain  du- 
ties and  subjected  to  a  reasonable  control."  i" 

5  See  Sees.  1479-1489.  23  Sup.  Ct.  Eep.  338;   affirming  Id., 

6  For  rights  of  corporations  to  ap-  10  N.  M.   177,  61  Pao.  Eep.  357. 
propriate  water,  see  Sees.  684,  1470.  "One  of  the  obligations  the  com- 

7  See  Sees.  1059-1098.  pany   assumed   was   to   sell  water   at 

8  See  Sees.  1087,  1088.  reasonable    prices. ' '      Spring    Valley 

9  For  the  regulation  of  water  rates,  Waterworks   v.    Sehottler,    110   U.    8. 
see  Sees.   1368-1385.  347,  28  L.  Ed.  173,  4  Sup.  Ct.  Eep.  48. 

10  Mr.  Justice  Helm,  in  Wheeler  v.         See,  also,  for  the  regulation  of  wa- 
Northern  Colo.  Irr.  Co.,  10  Colo.  582,  ter  rates.  Chap.  69,  Sees.  1368-1385. 
17   Pac.   Eep.   487,   3   Am.   St.   Eep.         "It  was,  therefore,  the  duty  of  the 
603.  defendant   under   the   law,   as    estab- 

"As  all  owners  of  land  within  the  lished  in   this   State,   to   furnish   the 

service    capacity    of    appellee's    canal  plaintiff  water  upon  tender  of  estab- 

wiU  possess  the  right  to  use  the  water  lished  rates."     Crow  v.  San  Joaquin 

which  may  be  diverted  into  such  canal,  etc.  Co.,  130  Cal.  309,  62  Pao.  Eep. 

the  use  is  clearly  public,  and  appellee  562,  1058. 

is   therefore   a   public   agency,   whose  For  the   duty  of  a  corporation  to 

right  to  divert  the  water  and  whose  furnish  water,  see  Sees.  1497-1502. 

continued  existence  is  dependent  upon  The  power  of  a  corporation  to  con- 

the   application  by  it   within   a   rea-  tract   with   consumers   for   the    deliv- 

sonable    time    to    a    beneficial    use."  ery  of  water  is  limited  by  the  ability 

Gutierres  v.  Albuquerque  Land  &  Irr.  of  the  company  to  supply  and  deliver 

Co.,   188  U.   S.   545,   47  L.   Ed.   588,  the  water.   Wyatt  v.  Larimer  &  Weld 
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As  to  whether  or  not  a  corporation  organized  for  the  furnishing 
and  distribution  of  water  is  one  organized  for  profit,  and  thus  a 
public  service,  or  quasi-public  corporation,  is  a  question  of  fact, 
and  depends  upon  the  facts  and  circumstances  of  each  particular 
case.    There  is  no  presumption  of  law  that  a  corporation  organized 


Irr.  Co.,  18  Colo.  298,  33  Pa,e.  Eep. 
144,  36  Am.  St.  Eep.  280;  reversing 
Id.,  1  Colo.  App.  480,  29  Pae.  Eep. 
906. 

For    Umitation    of    power    to    oon- 
traet,  see  Sees.  1500-1529. 

That  canal  corporations  are  quasi- 
public  servants,  charged  with  certain 
duties  and  subject  to  reasonable  con- 
trol, see,  also,  Lanning.  v.  Osborne, 
76  Fed.  Eep.  319;  Atlantic  Trust  Co. 
V.  Woodbridge  etc.  Co.,  79  Fed.  Eep. 
39;  Id.,  79  Fed.  Eep.  501;  Id.,  86 
Fed.  Eep.  975;  San  Joaquin  etc.  Co. 
V.  Stanislaus  County,  90  Fed.  Eep. 
516;  Boise  etc.  Co.  v.  Boise  City,  123 
-Fed.  Eep.  232,  59  C.  C.  A.  236;  Junc- 
tion Creek  etc.  Co.  v.  City  of  Durango, 
21  Colo.  194,  40  Pae.  Eep  356; 
Farmers'  Ind.  D.  Co.  v.  Agricultural 
D.  Co.,  22  Colo.  513,  45  Pae.  Eep. 
444,  55  Am.  St.  Eep.  149;  reversing 
Id.,  3  Colo.  App.  255,  32  Pae.  Eep. 
722;  Preseott  Irr.  Co.  v.  Flathers,  20 
Wash.  454,  55  Pae.  Eep.  635;  Can- 
delaria  v.  Vallejos,  13  N.  M.  140,  81 
Pae.  Eep.  589;  Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  Eep. 
286;  Sammons  v.  Kearney  Pr.  &  Irr. 
Co.,  77  Neb.  580,  110  N.  W.  Eep. 
308,  8  L.  E.  A.,  N.  S.,  404;  Gould 
V.  Maricopa  Canal  Co.,  8  Ariz.  429, 
76  Pae.  Eep.  598;  dismissed,  195  U. 
S.  639,  49  L.  Ed.  356,  25  Sup.  Ct. 
Eep.  792;  Slosser  v.  Salt  Eiver  etc. 
Co.,  7  Ariz.  376,  65  Pae.  Eep.  332; 
Hayois  v.  Salt  Eiver  etc.  Co.,  8  Ariz. 
285,  71  Pae.  Eep.  944;  Colorado  Canal* 
Co.  V.  McFarland  &  Southwell,  50 
Tex.    Civ.   App.    92,   94   8.   W.    Eep. 


400,  109  S.  W.  Eep.  435;  Souther  v. 
San  Diego  etc.  Co.,  112  Fed.  Eep.  228, 
121  Fed.  Eep.  347,  57  C.  C.  A.  561; 
Price  V.  Eiverside  etc.  Co.,  56  Cal. 
431;  Cozzens  v.  North  Fork  D.  Co., 
2  Cal.  App.  404,  84  Pae.  Eep.  342; 
People  V.  Stephens,  62  Cal.  209;  Hil-  ' 
dreth  v.  Montecito  W.  Co.,  139  Cal. 
22,  70  Pae.  Eep.  672,  72  Pae.  Eep. 
395;  Merrill  v.  South  Side  Irr.  Co., 
112  Cal.  433,  44  Pae.  Eep.  720;  Me- 
Crary  v.  Beaudry,  67  Cal.  120,  7  Pae.  ' 
Eep.  264;  Colorado  Canal  Co.  v.  Mc- 
Farland, 50  Tex.  Civ.  App.  92,  94  S. 
W.  Eep.  400,  109  S.  W.  Eep.  435; 
Oreutt  V.  Pasadena  etc.  Co.,  152  Cal. 
599,  93  Pae.  Eep.  497;  Graham  v. 
Pasadena  etc.  Co.,  152  Cal.  596,  93 
Pao.  Eep.  498;  Wilterdihg  v.  Green, 
4  Idaho  773,  45  Pae.  Eep.  134;  Hard 
V.  Boise  etc.  Co.,  9  Idaho  589,  76 
Pae.  Eep.  331,  65  L.  E.  A.  407; 
Bardsly  v.  Boise  etc.  Co.,  8  Idaho 
155,  67  Pae.  Eep.  428;  Lowe  v.  Yolo 
County  etc.  Co.,  157  Cal.  503,  108  Pae. 
Eep.  207;  afSrming  Id.,  8  Cal.  App. 
167,  96  Pae.  Eep.  397;  Western  Irr. 
Co.  V.  Chapman,  8  Kan.  App.  778,  59 
Pae.  Eep.  1098;  State  ex  rel.  Craw- 
ford V.  Minnesota  etc.  Co.,  20  Mont. 
198,  50  Pae.  Eep.  420 ;  Leavitt  v.  Las- 
sen Irr.  Co.,  157  Cal.  82,  106  Pae. 
Eep.  404;  Hatcli  v.  Consumers'  ete. 
Co.,  17  Idaho  204,  104  Pao.  Eep.  670 ; 
Green  v.  Byers,  16  Idaho  178,  101 
Pae.  Eep.  79,  citing  9  Cyc,  p.  450; 
Western  Irr.  Co.  v.  Chapman,  8  Kan. 
App.  778,  59  Pae.  Eep.  1098;  Farm- 
ers' etc.  Co.  V.  Brambaugh,  81  Neb. 
641,  116  N.  W.  Eep.  512. 
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for  this  purpose  is  one  organized  for  profit.^^  The  same  may  be 
said  as  to  what  constitutes  a  public  use.^^  j^  -^^s  said  in  a  late 
California  ease:  ^^  "The  term  'public  use,'  is  a  term  of  indefinite 
signification.  The  statute  authorizes  the  right  of  eminent  domain  in 
behalf  of  certain  public  uses,  among  which  are  included  'electric 
power  lines.'  While  what  is  a 'public  use  is  a  judicial  question,  yet 
in  a  doubtful  case,  the  legislative  declaration  is  of  great  persuasive 
force."" 

§  1494.  Public  service — Charges  which  may  be  made. — ^A  sale 
and  transfer  of  all  property  rights  may  be  made  by  one  public  serv- 
ice corporation  to  another  corporation,  but  the  title  to  the  use  of 
the  water  sold  consumers  by  the  vendor  can  not  be  affected  by  such 
transfer.  Even  the  foreclosure  and  sale  under  a  mortgage  can  not 
affect  their  rights.  ^  The  purchaser  under  any  sale  must  assume  the 
obligations  of  the  vendor,  and  is  under  the  same  public  duties.^ 

A  change  may  also  be  made  in  the  nature  of  a  corporation.  It 
may  change  from  a  mutual  corporation,  or  one  organized  for  the 
express  purposes  of  distributing  water  to  its  own  shareholders  only, 
to  a  public  service  corporation,  by  offering  water  to  the  general 
public  for  sale,  rental,  or  distribution.^ 

11  Applegarth  v.  MeQuiddy,  77  Cal.  Eep.  296,  holding  that  the  title  to 
408,   19  Pac.  Eep.   692.  the  use  of  water  can  never  be  affected 

See,  also,  for  mutual  corporations,  in  any  way  by  any  subsequent  transfer 

Sees.   1479-1489.  of  the  canal  or  ditch  company,  or  by 

12  For  public  use,  see  the  chapters  any  subsequent  foreclosure  of  any 
upon  eminent  domain.  Sees.  1065-1074,  bond,  mortgage,  or  other  lien. 

and    irrigation    districts,    Sees.    1405-  2  South  Pasadena  v.  Pasadena  Land 

1407.  &  Water  Co.,  152  Cal.   590,  93  Pac. 

13  Tuolumne  W.  Co.  v.  Frederick,  Eep.  490;  Stanislaus  W.  Co.  v.  Baeh- 
13  Cal.  App.  498,  110  Pac.  Eep.  134.  man,  152  Cal.  716,  93  Pac.  Eep.  858, 

14  Citing   Lindsay  I.   Co.   v.   Mehr-  15  L.  E.  A.,  N.  S.,  359;   Graham  v. 
tens,  97  Cal.  676,  32  Pac.  Eep.  802;  Pasadena  Land  &  Water  Co.,  152  Cal.  . 
Walker  v.   Shasta  Pr.   Co.,   160   Fed.  596,    93    Pac.    Eep.    498;    Orcutt    v. 
Eep.  856,  87  C.  C.  A.  660,  19  L.  E.  A.,  Pasadena  Land  &  Water  Co.,  152  Cal. 
N.  S.,  725.  599,  93  Pac.  Eep.  497;  Farmers'  etc. 

See,  also,  Leavitt  v.  Lassen  Irr.  Co.,  Co.   v.    Henderson,   46    Colo.    37,   102 

157    Cal.    82,     106    Pac.    Eep.    404;  Pac.  Eep.  1063;*Clague  v.  Tri-State 

Northern  Lt.  &  Pr.  Co.  v.  Stacher,  13  etc.  Co.,  84  Neb.  499,  121  N.  W.  Eep. 

Cal.  App.  404,  109  Pac.  Eep.  896.  «70,  133  Am.  St.  Eep.  637. 

1  Hewitt    V.     Great    Western   Beet  3  Combs  v.  Agricultural  Ditch  Co., 

Sugar   Co.,   20   Idaho   285,    118   Pac.  17   Colo.   146,  28  Pac.  Eep.   966,   31 
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But  a  corporation  can  not  change  its  nature  from  a  public  serv- 
ice corporation  to  a  mutual,  or  exclusive  corporation,  having  once 
entered  the  class  of  public  service  corporations  for  profit.  Such  a 
corporation  must  furnish  the  water  to  all  applicants  who  may 
legally  apply  therefor,  without  discrimination.* 

The  question  never  seems  to  have  arisen  as  to  whether  a  public 
service  corporation  could  voluntarily  abandon  all  service  and  cease 
to  do  business  as  such  corporation,  although  in  a  recent  case  decided 
in  California,  the  Court  intimates  that  such  might  be  done.  But  the 
Court  held  that  such  a  corporation  must  either  comply  with  the  law 
of  public  service,  or  permit  the  use  of  its  property  and  plant  in  pre- 
vious use  and  necessary  for  the  service  of  the  consumers.^ 

The  usual  changes,  relative  to  point  of  diversion,  place  of  use, 
and  the  use  of  the  water  itself,  by  the  consumers  furnished  with  the 


Pac.  Eep.  275;  Leavitt  v.  Lassen  Irr. 
Co.,  157  Cal.  82,  106  Pac.  Eep.  404; 
Slosser  v.  Salt  Eiver  etc.  Co.,  7  Ariz. 
376,  65  Pae.  Eep.  332. 

4  Leavitt  v.  Lassen  Irr.  Co.,  157 
Cal.  82,  106  Pae.  Eep.  404. 

See,  however,  Jaekson  v.  Indian  etc. 
Co.,  18  Idaho  513,  110  Pae.  Eep.  251. 

5  Fellows  V.  Los  Angeles,  151  Cal. 
52,  90  Cal.  137,  in  which  it  is  said: 
"We  do  not  mean  to  say  that  a  cor- 
poration engaged  in  the  distribution  of 
water  to  public  uses  may  not  abandon 
its  property  and  quit  the  business, 
without  being  subject  to  mandatory 
proceedings  to  compel  it  to  continue 
to  carry  it  on.  It  may  find  it  im- 
possible to  go  on.  Its  supply  may  be- 
come exhausted,  or  bo  insufficient  for 
paramount  needs;  the  rates  fixed  by 
law  may  be  too  small  to  enable  it  to 
operate  at  a  profit,  or  without  sub- 
stantial loss;  or,  it  may  conclude, 
without  reason  which  the  law  would 
consider  sufficient,  that  it  will  not 
continue.  In  case  of  a  natural  per- 
son it  might  become  physically  im- 
possible. We  do  not  intend  to  declare 
that  in  any  such  case  mandatory  proc- 


ess would  be  issued  to  compel  the  per- 
sonal performance  of  the  duty.  These 
questions  are  not  now  involved,  and 
we  express  no  opinion  concerning 
them.  But  in  such  a  case  it  can  not 
continue  in  absolute  control  of  the 
water  and  waterworks  appropriated 
to  the  public  service.  If  a  proper  de- 
mand, by  a  person  entitled,  is  made 
upon  it  for  the  continuance  of  the 
service,  it  must  either  comply  or  per- 
mit the  use  of  the  property  and  plant 
in  previous  use  and  necessary  for  the 
service  by  the  demandant,  or  by  the 
persons  beneficially  interested,  to  the 
end  that  he,  or  they,  may  continue  to 
devote  the  property  to  the  public  serv- 
ice to  which  it  is  dedicated." 

See  Spring  Valley  Water  Co.  v.  San 
Francisco,  165  Fed.  Eep.  667,  in 
which  it  is  said:  "But  once  enlisted 
in  the  public  service  the  company 
can  not  withdraw." 

See,  also,  Gould  v.  Maricopa  etc. 
Co.,  8  Ariz.  429,  76  Pac.  Eep.  598; 
Farmers'  Canal  Co.  v.  Frank,  72  Neb. 
136,  100  N.  W.  Eep.  286;  Laighton 
V.  City  of  Carthage,  175  Fed.  Eep. 
145. 
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water  from  public  service  corporations,  may  also  be  made,  provideS 
that  the  rights  of  others  are  not  injured  by  such  change.' 

§  1495.  Power  of  State  to  regulate — At  common  law. — ^The 
classification  of  incorporated  water  corporations  as  public  service, 
or  quasi-public  corporations,  is  not  dependent  upon  any  new  prin- 
ciple of  law ;  neither  is  it  peculiar  to  corporations  organized  for  the 
purpose  of  appropriating,  carrying,  and  distributing  water  to  con- 
sumers ;  nor  is  it  peculiar  to  those  States  wherein  the  Arid  Kegion 
Doctrine  of  appropriation  is  in  vogue.  This  classification  is  applied 
to  all  corporations  organized  for  profit  and  which  depend  upon  the 
general  public  for  their  subsistence,  and  for  the  accumulation  of  that 
profit;  it  is  applied  in  every  State  of  the  Union,  both  by  their  statu- 
tory laws  and  the  decisions  of  their  courts.  It  probably  has  been 
applied  to  railroad  corporations  oftener  than  to  any  others;  and 
more  often  to  the  subject  matter  of ^e  charges  which  these  com- 
panies may  make  for  their  services  Vc^he  public.^  But  it  has  also 
been  applied  to  public  warehouses,^'  to  water  companies  engaged  in 
furnishing  water  to  municipalities  and  the  inhabitants  thereof,^  to 
companies  engaged  in  the  furnishing  of  gas,*  to  telephone  com- 
panies,^ and  to  all  other  private  corporations  rendering  services  to 
the  general  public,  thus  making  them  quasi-public  in  their  nature, 
and  which  depend  upon  the  public  for  their  continued  operations, 
and  from  the  payment  of  whose  services  to  the  public  they  derive  the 
profits  for  their  stockholders.    Neither  does  this  depend  upon  the  na- 

6  For  changes  wMeh  maj  be  made,  point   for  diverting  it,  he  could  not 

see  Sees.  856-873.  thereafter  select  another  point. 

See,  also,  Knowles  v.   Clear  Creek  i  Chicago  &  N.  W.  E.  Co.  v.  People, 

etc.  Co.,   18   Colo.   209,  32  Pac.  Eep.  56  111.  365,  8  Am.  St.  Eep.  690;  Vin- 

279;  Hard  v.  Boise  etc.  Co.,  9  Idaho  cent  v.  Chicago  etc.  E.  Co.,  49  HI.  33. 

589,  76  Pac.  Eep.  331,  65  L.  E.  A.  2  Munn  v.  People  of  Illinois,  94  V. 

407;    Gould  v.   Maricopa   etc.   Co.,   8  S.  113,  24  L.  Ed.  77. 

Ariz.  429,  76  Pac.  Eep.  598.  3  City   of  Danville  v.   Danville  W. 

But  see  Eedwater  Land  &  Canal  Co.  Co.,  178  HI.  299,  53  N.  B.  Eep.  118, 

V.  Jones, S.  D.  — -,  130  N.  W.  69  Am.  St.  Eep.  304;   Wood  v.  City 

Eep.   85,   where  the  Court  held  that  of  Auburn,  87  Me.  287,  32  Atl.  Eep. 

where  the  defendant  was  entitled  to  906,  29  L.  E.  A.  376. 

take  water  from  the  plaintiff  corpora-  4  Shepard  v.  Milwaukee  Gas  Co.,  6 

tion's   ditch   for  irrigation   purposes.  Wis.   539,  70   Am.  Dee.  479. 

it  was  immaterial  at  what  point  upon  5  State  v.  Kinloch,  93  Mo.  App.  349, 

the   ditch   defendant  chose   to   divert  67  8.  W.  Eep.  684. 

the  water,  though,  if  he  selected,  one 
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ture  of  the  title  with  which  such  a  corporation  holds  to  the  property. 
This  title  may  be  in  absolute  fee  simple,  or  it  may  be  held  only  upon 
sufferance,  as  is  the  case  with  water  rights,  which  can  be  held  only 
so  long  as  the  water  is  applied  to  some  beneficial  use,  or  purpose. 
Neither  does  this  classification  depend  upon  any  statutory  law  fixing 
the  status  of  such  corporations,  but  their  status  may  be  fixed  by 
decisions  of  the  courts  of  a  State,  under  the  common  law,  and  their 
operations  and  charges,  in  a  measure,  may  be  thus  regulated.  At 
least  the  courts,  without  specific  statute,  may  determine  what  acts 
of  such  a  corporation  are  illegal,  and  what  charges  for  services  are 
illegal  and  extortionate.^ 

This  power  to  govern  and  regulate  these  quasi-publie  corpora- 
tions rests  in  the  general  police  powers  granted  to  a  sovereign  State, 
which  powers  are  defined  by  the  Supreme  Court  of  the  United 
States,  as  "nothing  more,  or  less,  than  the  powers  of  government 
inherent  in  every  sovereignty,  that  is  to  say,  the  power  to  govern 
men  and  things."  '^  This  power  of  a  State  to  govern  and  regulate 
such  companies  is  not  based  upon  the  right  of  ownership,  but  upon 
the  right  of  sovereignty.*  Nor  does  such  right  of  the  State  depend 
upon  the  contract.^ 

§  1496.  Power  of  State  to  regulate — By  constitutional  provi- 
sions— By  legislative  enactment. — In  many  of  the  States  there  are 
to  be  found  constitutional  provisions  and  legislative  enactments 
providing  for  the  regulation  and  control  of  public  service  corpora- 

6  "In  the  absence  of  legislation  on  Eep.  404;   State  ex  rel.  Shropshire  v. 

the  subject,  it  would,  for  these  rea-  Superior  Court  of  Pacific  County,  51 

sons,  be  held  at  common  law,  to  have  Wash.  386,  99  Pac.  Eep.  3.   ' 

submitted   itself   to   a   reasonable   ju-  T  License   Cases,   46   U.   S.   5   How. 

dicial  control,   invoked   and  exercised  583,  12  L.  Ed.  504;   Munn  v.  People 

for  the  common  good,  in  the  matter  of  Illinois,  94  U.  S.  113,  24  L.  Ed.  77. 

of  regulations  and  charges. "    Wheeler  8  See  Moore  v.  Smaw,  17  Cal.  199, 

V.   Northern   Colo.   Irr.   Co.,   10   Colo.  79  Am.  Dec.  123,  12  Morr.  Miu.  Eep, 

582,  17  Pac.  Eep.  487,  3  Am.  St.  Eep.  418,    a   leading   case   upon   the    ques 

603.  tion,  distinguishing  between  the  right> 

See,  also,  Price  v.  Eiverside  W.  Co.,  of  the  Government  as  a  propriety 
56  Cal.  431;  People  v.  Stephens,  62  and  as  a  sovereign. 
Cal.  209;  Merrill  v.  South  Side  Irr.  9  "These  things  are  not  of  con- 
Co.,  112  Cal.  433,  44  Pac.  Eep.  720;  tract;  they  appertain  to  the  sover- 
Spring  Valley  etc.  Co.  v.  San  Fran-  eignty  of  the  State  and  can  not  be 
Cisco,  165  Fed.  Eep.  667;  Leavitt  v.  bargained  away."  Spring  Valley  W. 
Lassen  Irr.  Co.,  157  Cal.  82,  106  Pac.  Co.  v.  San  Francisco,  61  Cal.  3. 

169— Kin.  on  Irr. 
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tions,  and  especially  those  appropriating,  or  carrying  water  for 
distribution  to  consumers.  These  provisions  have  been  discussed  to 
a  great  extent  in  our  chapter  upon  the  subject  of  the  dedication  of 
water  rights  by  a  State,i  and  also  in  the  chapter  upon  the  subject 
of  the  right  of  a  State  to  control  water  rights.^  They  will  also  be 
further  discussed  in  Part  XIV,  in  which  we  abstract  the  laws  of  the 
various  States,  and  therefore  no  further  extended  discussion  of  these 
provisions  need  be  made  here.  These  powers  have  been  and  may  be 
exercised  by  the  States,  by  the  means  of  legislative  enactments, 
which  is  the  more  usual  method,  or  they  may  be  exercised  by  the 
courts  even  without  any  constitutional  provisions,  or  legislative  en- 
actments. As  was  said  in  an  early  case  upon  the  subject:  ^  "The 
duty  exists  without  any  express  statutory  words  imposing  it,  wher- 
ever the  public  use  appears";  and  as  was  also  said  in  an  Indiana 
case,*  and  quoted  with  approval  in  a  late  California  case :  ^  "  'No 
statute  has  been  deemed  necessary  to  aid  the  courts  in  holding  that, 
when  a  person,  or  company,  undertakes  to  supply  a  demand  which 
is  affected  by  a  public  interest,  it  must  supply  all  alike  who  are  like 
situated,  and  not  discriminate  in  favor  of,  nor  against  any.'  It 
therefore  follows  that,  although  the  constitutional  provisions  and 
statutory  laws  must  be  strictly  followed,  relative  to  the  regulation 
and  control  of  these  companies,  the  courts  without  such  provisions 
and  laws  have  full  power  to  make  such  regulations  upon  their  own 
responsibility."  ^ 

§  1497.  State  regulations— Duty  to  furnish  water. — ^Private 
water  corporations,  organized  for  the  purpose  of  profit  or  hire, 
whether  they  are  deemed  the  appropriators  of  the  water  and,  there- 
fore, the  owners  of  the  water  rights,  or  whether  they  are  considered 
merely  the  carriers  of  the  water,i  are  required,  as  public  service,, 
or  quasi-public,  corporations,^  to  treat  the  general  public,  or  such 
a  portion  of  the  public  as  wish  to  take  advantage  of  the  water  serv- 
ice of  the  company,  as  nearly  on  equal  terms,  and  without  discrimi- 

1  See  Chap.  18,  Sees.  372-389.  6  Leavitt   v.   Lassen   Irr.   Co.,    157 

2  See  Chap.  69,  Sees.  1368-1385.  Cal.  82,  106  Pao.  Eep.  404. 

8  Price  V.  Eiverside  W.  Co.,  56  Cal.         6  See  power  to  regulate  corporations 

443.  at  conmion  law,  Sec.  1495. 

4  State  ex  rel.  Wood  v.  Consumers'  l  For  the  relation  of  company  to 

Gas  Trust  Co.,   157  Ind.  345,  61  N.  consumers,  see  Sees.  1475-1477. 
E.  Eep.  674,  55  L.  B.  A.  245.  2  See  Sees.   1493-1495. 
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nation,  having  due  regard  to  priorities,^  as  it  is  possible,  up  to  the 
full  extent  of  the  capacity  of  their  respective  systems,  and  to  the 
fuU  amount  of  the  water  appropriated  or  controlled  by  such  a  com- 
pany. This  is  one  of  the  regulations  required  in  every  State  of  the 
West,  where  such  corporations  are  in  operation,  both  as  regards  the 
furnishing  or  carrying  of  the  water  to  the  consumers,  and  also  as 
to  the  rates  which  may  be  charged  for  such  services,  which  subject 
has  been  discussed  in  a  previous  chapter  of  this  work.*  As  was  said 
by  the  United  States  Supreme  Court :  "  As  aU  owners  of  land  within 
the  service  capacity  of  appellee's  canal  will  possess  the  right  to  use 
the  water  which  may  be  diverted  into  such  canal,  the  use  is  clearly 
a  public  use."  ^  "Without  such  regulations  by  the  State,  one  of  the 
principal  natural  resources  thereof  would  be  controlled  and  monopo- 
lized by  these  corporations,  in  total  disregard  of  the  rights  of  the 
consumers,  who  are  necessary  by  their  actual  use  of  the  water  to 
perfect  the  appropriation ;  ^  and,  such  corporations,  instead  of  being 
"the  intermediate  agency  existing  for  the  purpose  of  aiding  con- 
sumers," ''  might  become,  and  likely  would  become,  engines  of  op- 
pression, both  of  the  consumers  and  against  the  general  welfare  of 
the  State.  Therefore,  under  the  constitutions  of  some  of  the  States,^ 
and  under  the  statutes  and  decisions  of  all,  it  is  made  the  duty  of 
such  a  corporation  to  sell,  rent,  or  distribute  the  water  upon  the 
demand  of  any  consumer,  and  the  tender  by  him  of  the  established 
rates.  In  other  words,  whenever  water  is  appropriated  for  distribu- 
tion, or  sale,  the  public  has  a  right  to  use  it.  Water  appropriated 
for  distribution  and  sale  by  a  private  corporation  to  others  is,  ipso 

3  For  the  priority  of  rights  of  eon-     Co.  v.  Eiverside  Irr.  Dist.,  14  Idaho 
Burners  taking  their  water  from  pub-    •  450,  94  Pae.  Eep.  761. 

lie  sendee  corporations,  see  See.  1500.  See,  also,  Hard  v.  Boise  City  Irr, 

4  For  water  rates,  see  Chap.  69,  Sec.      Co.,  9  Idaho  589,  76  Pae.  Eep.  331, 
1368.  65  L.  E.  A.  407. 

6  Gutierres  v.  Albuquerque  etc.  Co.,  See,  also,   for  the  relation   of   the 

188  tr.  S.  545,  47  L.  Ed.  588,  23  Sup.  company  to  the  consumers.  Sees.  1475- 

Ct.  Eep.  338;  affirming  Id.,  10  N.  M.  1477. 

177,  61  Pae.  Eep.  357.  7  Wyatt  v.  Larimer  etc.  Co.,  18  Colo. 

6 "  The  appropriation  and  diversion  298,   33   Pae.  Eep.   144,   36   Am.   St. 

of  water  by  a  ditch  company  that  is  Eep.  280. 

not  prepared  to  use  the  water  itself  s  For   the  State   constitutions,   see 

is  practically  valueless  without  the  wa-  Part  XIV. 
ter  consumers."    Farmers'  Co-op.  D. 
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facto,  devoted  to  a  public  use.^  And,  although  the  relations  be- 
tween the  corporation  and  consumer  may  depend  somewhat  upon 
contract,  1°  the  statutory  right  of  the  consumer  to  have  the  water 
furnished  is  not  modified,  or  destroyed,  by  the  fact  that  he  has 
maintained  contract  relations  with  the  company.  ^^  Therefore,  each 
member  of  the  community  who  desires  to  become  an  actual  and  iona 
fide  consumer,  upon  making  application  to  the  company  therefor, 
and  by  paying  or  tendering  the  i»te  fixed  for  supplying  it,  has 
a  right  to  the  use  of  a  reasonable  quantity  of  the  water  in  a 
reasonable  manner  sufficient  for  the  beneficial  use  or  purpose  to 
which  he  wishes  to  apply  it;  ^^  provided,  of  course,  that  the 
company  still  has  water  under  its  control  which  has  not 
theretofore  been  disposed  of  to  others.^^  J^^  ^^s  said  in 
a  leading  Colorado  case  upon  the  subject:  "A  refusal  to 
supply  water  by  the  carrier,  to  be  justifiable,  must  rest  upon 
something  more  substantial  than  the  mere  will  of  the  car- 
rier. ' '  1*  And  the  duty  of  the  company  is  the  same,  whether  that 
duty  is  to  furnish  water  as  proprietor  of  the  water  rights,  or  the 
mere  carrier  of  the  water  for  the  consumers,  who  are  the  owners  of 
the  water  rights.^^    And  the  fact  that  consumers  of  water  have 

9  MeCrary  v.  Beaudiy,  67  Cal.  120,  15  Wyatt  v.  Larimer  &  Weld  Irr. 
7  Pae.  Bep.  264.                                         Co.,  18  Colo.  298,  33  Pae.  Eep.  144, 

See,    also.   People   v.    Stephens,    62  36    Am.    St.    Eep.    280;    reversing    1 

Cal.  209;   Merrill  v.  South  Side  Irr.  Colo.  App.  480,  29  Pae.  Eep.  906. 

Co.,  112  Cal.  433,  44  Pae.  Eep.  720 ;  A  corporation  which  is  incorporated 

Fresno  etc.  Co.  v.  Park,  129  Cal.  437,  for  various  purposes,  among  which  is 

62  Pae.  Eep.  87;   Price  v.   Biverside  that  of  furnishing  water  to  eonsum- 

W.   Co.,   56   Cal.   433;    Munn  v.   Dli-  era,  can  not  escape  the  pubUo  duty  as- 

nois,  94  U.  S.  113,  24  L.  Ed.  77.  sumed  by  it  as  such  corporation  under 

10  For    contracts   with   water   com-  a  statute  authorizing  the  organization 
panics,   see   Sees.   1500-1529.  of  water  companies,  of  furnishing  wa- 
ll San  Diego  etc.  Co.  v.  Sharp,  97  ter  to  aU  those  who  come  within  the 

Fed.  Eep.  394,  38  C.  C.  A.  220;  af-  class  or  community  for  whose  benefit 

finning  Id.,  89  Fed.  Eep.  295.  it  was  created,  by  the  assertion  of  a 

12  For  the  economical  use  of  water,  right  as  another  sort  of  a  corporation 
see  Sees.  875-885.  to  apply  aU  the  water  to  its  own  use 

13  That  a  company  can  not  con-  or  to  that  of  its  grantees.  Price  v. 
tract  in  excess  of  its  capacity,  see  Sec.  Eiverside  etc.  Co.,  56  Cal;  433. 

1511.  See,  also,  the  ease  of  Combs  v.  Ag- 

14  Combs  V.  Agricultural  D.  Co.,  17  ricultural  D.  Co.,  17  Colo.  146,  28 
Colo.  146,  28  Pae.  Eep.  966,  31  Am.  Pae.  Bep.  966,  31  Am.  St.  Eep.  275, 
St.  Eep.  275.  where  the  contention  was  that  the  cor- 


STATE    EEGULATIONS— DUTY    TO    FUENISH    WATEE.     2693 


poration  was  a  mutual  corporation 
and  organized  to  supply  only  its  own 
stockholders. 

It  is  the  well  settled  doctrine  of 
this  State  that  a  water  company  en- 
gaged in  the  administration  of  the 
public  use  of  distributing  water  to  the 
inhabitants  of  a  community  or  neigh- 
borhood, whether  inside  or  outside 
of  a  city  or  town,  is  under  the  duty 
and  obligation  to  supply  the  water  in 
proper  proportion  to  the  persons  com- 
posing the  class  for  which  the  use  was 
created.  Fellows  v.  City  of  Los  An- 
geles, 151  Cal.  52,  90  Pae.  Eep.  137. 

The  mere  failure  of  the  owner  of  a 
water  right  to  go  to  the  company  each 
year  and  pay  the  stipulated  price  for 
carrying  his  water  does  not  entitle  the 
company  to  enter  into  a  contract  with 
another  person  for  the  carrying  of 
such  water.  Cooper  v.  Shannon,  36 
Colo.  98,  85  Pac.  Eep.  175,  118  Am. 
St.  Eep.  95. 

That  it  is  the  duty  of  such  com- 
panies to  furnish  water,  see,  also, 
Golden  Canal  Co.  v.  Bright,  8 '  Colo. 
144,  6  Pae.  Eep.  142;  Wheeler  v. 
Northern  Colo.  Irr.  Co.,  10  Colo.  582, 
17  Pae.  Eep.  487,  3  Am.  St.  Eep.  603 ; 
South  Boulder  D.  Co.  v.  Marfell,  15 
Colo.  302,  25  Pac.  Eep.  504;  People 
ex  rel.  Standard  v.  Farmers'  etc.  Co., 
25  Colo.  202,  54  Pac.  Eep.  626;  re- 
versing Id.,  8  Colo.  App.  246,  45  Pac. 
Eep.  543;  Mahoney  r.  American  etc. 
Co.,  2  Cal.  App.  186,  83  Pac.  Eep. 
267;  Crow  v.  San  Joaquin  etc.  Co., 
130  Cal.  309,  62  Pac.  Eep.  562,  1058 ; 
Lanuing  v.  Osborne,  76  Fed.  Eep.  319; 
Western  etc.  Co.  v.  Chapman,  8  Kan. 
App.  778,  59  Pac.  Eep.  1098;  Coz- 
zens  V.  North  Fork  D.  Co.,  2  Cal.  App. 
404,  84  Pac.  Eep.  342;  South  Pasa- 
dena T.  Pasadena  etc.  Co.,  152  Cal. 
590,  93  Pac.  Eep.  490;  Niday  v.  Bar- 
ker, 16  Idaho  703,  101  Pao.  Eep.  254; 
Colorado  Canal  Co.  v.  McFarland,  50, 


Tex.  Civ.  App.  92,  109  S.  W.  Eep. 
435;  Lowe  v.  Yolo  County  etc.  Co., 
157  Cal.  503,  108  Pao.  Eep.  207; 
affirming  Id.,  8  Cal.  App.  167,  96  Pac. 
Eep.  379;  Downey  v.  Twin  Lakes  etc. 
Co.,  41  Colo.  385,  92  Pac.  Eep.  946; 
Hayois  v.  Salt  Eiver  etc.  Co.,  8  Ariz. 
285,  71  Pac.  Eep.  944;  Salt  Eiver  etc. 
Co.  V.  Nelssen,  10  Ariz.  9,  85  Pac. 
Eep.  117,  12  L.  E.  A.,  N.  S.,  711,  16 
Am.  &  Eng.  Ann.  Gas.  796;  Gould  v. 
Maricopa  etc.  Co.,  8  Ariz.  429,  76 
Pac.  Eep.  598;  People  v.  Stephens, 
62  Cal.  209;  Merrill  v.  South  Side 
Irr.  Co.,  112  Cal.  433,  44  Pae.  Eep. 
720;  Leavitt  v.  Lassen  Irr.  Co.,  157 
Cal.  82,  106  Pac.  Eep.  404;  Lassen 
Irr.  Co.  V.  Long,  157  Cal.  94,  106 
Pac.  Eep.  409;  Junction  Creek  etc.  Co. 
V.  Durango,  21  Colo.  194,  40  Pac. 
Eep.  356;  Farmers'  Independent  D. 
Co.  V.  Agricultural  Ditch  Co.,  22  Colo. 
513,  45  Pac.  Eep.  444,  55  Am.  St. 
Eep.  149;  Schneider  v.  People,  30 
Colo.  493,  71  Pac.  Eep.  369 ;  Northern 
Colo.  Irr.  Co.  v.  Poupprit,  47  Colo.  490, 
108  Pae.  Eep.  23;  Wilterding  v. 
Green,  4  Idaho  773,  45  Pac.  Sep.  134; 
Hard  v.  Boise  etc.  Co.,  9  Idaho  589, 
76  Pao.  Eep.  331,  65  L.  E.  A.  407; 
Bardsly  v.  Boise  etc.  Co.,  8  Idaho  155, 
67  Pac.  Eep.  428;  Boise  etc.  Co.  v. 
Boise  City,  19  Idaho  717,  115  Pac. 
Eep.  505;  Gerber  v.  Nampa  Irr. 
Co.,  16  Idaho  1,  100  Pae.  Eep. 
80;  Id.,  19  Haho  765,  116  Pac. 
Eep.  104;  Shelby  v.  Farmers'  etc.  Co., 
10  Idaho  723,  80  Pao.  Eep.  222; 
Hatch  V.  Consumers'  etc.  Co.,  17  Idaho 
204,  104  Pac.  Eep.  670;  Knowles  v. 
New  Sweden  Irr.  Co.,  16  Idaho  217, 
101  Pac.  Eep.  81;  Western  Irr.  Co. 
V.  Chapman,  8  Kan.  App.  778,  59  Pac. 
Eep.  1098;  Farmers'  Irr.  Dis.  v. 
Frank,  72  Neb.  136,  100  N.  W.  Eep. 
286;  Sammona  v.  Kearney  Pr.  &  Irr. 
Co.,  77  Neb.  580,  110  N.  W.  Eep. 
308,  8  L.  n.  A.,  N.  S.,  404;  Gutierres 
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abused,  or  exceeded,  their  right  by  taking  more  water  than  they 
were  entitled  to,  does  not  deprive  them  of  the  right  to  insist  on 
receiving  the  amount  of  water  which  they  are  entitled  to  take.^® 

A  distinction,  however,  must  be  made  between  the  duty  of  cor- 
porations organized  for  profit  to  furnish  water  upon  application 
therefor,  and  purely  mutual  corporations  organized  for  the  express 
purpose  of  furnishing  water  to  their  own  shareholders,  discussed 
in  previous  sections  of  this  part.V  No  such  duty  devolves  upon 
mutual  corporations;  and  a  corporation  which  confines  its  services 
to  acting  as  the  private  agent  of  its  shareholders  can  not  be  com- 
pelled to  render  its  services  to  others.  ^^  g^t  where  a  company  is 
organized  ostensibly  for  the  purpose  of  furnishing  water  only  to 
its  own  shareholders,  but  under  its  articles  of  incorporation  the 
power  is  given  to  furnish  water  to  others,  and  it  has  the  water  to 
spare  such  a  company  may  be  compelled  to  furnish  water  to 
others.  19  The  mere  change  of  the  ownership  of  the  irrigating  sys- 
tem does  not  devest  the  applicant  of  such  right.^o  But  the  purchas- 
ing company  is  under  the  same  duty  to  furnish  the  water  as  the 
company  selling. 

§  1498.  Duty  to  furnish  water  without  unreasonable  conditions. 
— ^Although  a  corporation  has  the  right  to  make  all  reasonable  rules 
and  regulations  relative  to  furnishing  the  consumers  under  its 
system  with  water,  ^  it  can  not,  as  a  condition  precedent  to  the  fur- 
nishing of  the  water,  require  the  applicant  for  water  to  comply  with 

V.   Albuquerque   etc.   Co.,   188   IT.    S.  McFadden  v.  Los  Angeles  County,  74 

545,  47  L.  Ed.  588,  23  Sup.  Ct.  Eep.  Cal.  571,  16  Pac.  Eep.  397. 

338 ;  affirming  Id.,  10  N.  M.  177,  61  19  Combs  v.  Agricultural  D.  Co.,  17 

Pac.  Eep.  357;  Candelaria  t.  Vallejos,  Colo.  146,  28  Pac.  Eep.  966,  31  Am. 

13    N.    M.    140,    81  Pac.  Eep.  589;  St.  Eep.  275. 

Miller   v.    Mount   Nebo    etc.   Co.,    37  20  Western  etc.  Co.  v.  Chapman,  8 

Utah  1,  106  Pac.  Eep.  504;  Prescott  Kan.  App.  778,  59  Pac.  Eep.   1098; 

Irr.  Co.  V.  Flathers,  20  Wash.  454,  55  Hildreth  v.  Montecito  etc.  Co.,  139  Cal. 

Pac.  Eep.  635;  Hewitt  v.  Great  West-  22,   70  Pae.  Eep.   672,  72  Pae.  Eep. 

em  Beet  Sugar  Irr.  Co.,  20  Idaho  235,  395 ;    Stanislaus  W.  Co.  v.  Baehman, 

118  Pac.  Eep.  296.  152  Cal.  716,  93  Pac.  Eep.  858;  South 

16  Larimer  etc.  Co.  v.  Wyatt,  23  Pasadena  W.  Co.  v.  Pasadena,  152  Cal. 
Colo.  480,  48  Pac.  Eep.  528.  590,  93  Pac.  Eep.  490. 

17  See  Sees.  1479-1489.  i  For  rules  and  regulations  by  com- 
isSlosser  v.  Salt  Eiver  Valley  etc.     panics,  see  Sees.  1503-1505. 

Co.,  7  Aiiz.  376,  65  Pac.  Eep.  332j 
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unreasonable  regulations,^  or  demand  an  extra  fee,  or  bonus,  over 
and  above  the  established  rates,  or  what  would  be  a  reasonable  rate 
under  the  circumstanees.3  In  many  of  the  States  it  is  made  a  crim- 
inal offense  for  a  corporation  to  demand  or  accept  a  bonus  or 
royalty,  over  and  above  the  legal  rate  fixed  for  the  supply  of  water.* 
Neither  can  the  corporation  compel  the  applicant  to  comply  with 
any  other  unreasonable  condition  precedent  to  its  furnishing  the 
water.5    Therefore,  the  company  can  not  compel  the  applicant  to 


2  The  prior  purchaser  o£  water,  who 
has  complied  with  the  provisions  of 
the  statute  relative  to  the  continuance 
of  the  right,  can  not  be  required,  as 
a  condition  precedent  to  the  exercise 
of  his  right,  to  acknowledge  the  equity 
of  aU  rules  adopted  by  the  company. 
Golden  Canal  Co.  v.  Bright,  8  Colo. 
144,  6  Pae.  Kep.  142. 

A  company  has  no  right  to  insist 
upon  the  repayment  of  the  damages 
the  plaintiff  received  in  condemnation 
proceedings  for  a  right  of  way  over 
plaintiff's  land  as  a  condition  prece- 
dent tb  the  furnishing  of  the  plaintiff 
with  water,  where  a  legal  demand  was 
made,  and  at  the  same  time  a  tender 
of  the  water  rates.  Lowe  v.  Yolo 
etc.  Co.,  157  Cal.  503,  108  Pae.  Eep. 
207;  affirming  Id.,  8  Cal.  App.  167, 
96  Pae.  Eep.  379. 

s  For  the  regulation  of  water  rates, 
see  Sees.  1368-1385;  Wheeler  v.  North- 
ern Colo.  Irr.  Co.,  10  Colo.  582,  17 
Pae.  Eep.  487,  3  Am.  St.  Eep.  603; 
Schneider  v.  People,  30  Colo.  493,  71 
Pae.  Eep.  369;  People  v.  Palermo  W. 
Co.,  4  Cal.  App.  717,  89  Pae.  Eep. 
723;  Northern  Colo.  Irr.  Co.  v.  Eich- 
ards,  22  Colo.  450,  45  Pae.  Eep.  423; 
Lanning  v.  Osborne,  76  Fed.  Eep. 
319;  San  Diego  etc.  Co.  v.  National 
City,  74  Fed.  Eep.  79;  affirming  174 
U.  S.  739,  43  L.  Ed.  1154,  19  Sup.  Ct. 
Eep.  804. 

4  For  these  statutes,  see  Part  XIV, 
under  criminal  statutes. 


See,  also.  Northern  Colo.  Irr.  Co.  v. 
Eichards,  22  Colo.  450,  45  Pae.  Eep. 
423 ;  Schneider  v.  People,  •  30  Colo. 
4.93,  71  Pae.  Eep.  369;  People  v. 
Palermo  W.  Co.,  4  Cal.  App.  717,  89 
Pao.  Eep.  723;  Crow  v.  San  Joaquin 
Irr.  Co.,  130  Cal.  309,  62  Pao.  Eep. 
562,  1058;  Lowe  v.  Yolo  "W.  Co.,  157 
Cal.  503,  108  Pae.  Eep.  297;  affirming 
Id.,  8  Cal.  App.  167,  96  Pae.  Eep.  279; 
Combs  V.  Agricultural  Ditch  Co.,  17 
Colo.  146,  28  Pae.  Eep.  966,  31  Am. 
St.  Eep.  275;  Wilterding  v.  Green,  4 
Idaho  773,  45  Pao.  Eep.  134;  Green  v. 
Byers,  16  Idaho  178,  101  Pae.  Eep. 
79,  citing  9  Cye.,  p.  450;  Maudell  v. 
San  Diego  etc.  Co.,  89  Fed.  Eep.  295; 
Souther  v.  San  Diego  etc.  Co.,  112 
Fed.  Eep.  228. 

See,  also,  for  the  right  of  a  State 
to  control  water  rates,  Chap.  69,  Sees. 
1368-1385. 

5  So,  where  it  was  required  by  the 
company  that  the  applicant  niust 
either  purchase  another  half  water 
right,  or  have  some  other  person  who 
owned  at  least  a  half  water  right  draw 
his  water  from  the  same  headgate,  be- 
fore the  company  would  permit  the 
water  to  be  taken  through  a  certain 
headgate,  and  the  applicant  was  un- 
able to  purchase  the  additional  water 
right,  and  was  likewise  unable  to  find 
any  person  who  was  willing  to  draw  his 
water  through  the  same  headgate,  it 
was  held  to  be  the  duty  of  the  com- 
pany to  furnish  the  water,  and  to  put 
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sign  a  contract  containing  unreasonable  terms  as  a  condition  prece- 
dent to  his  receiving  the  water.  ^  It  can  not  demand  that  the  con- 
sumer pay  all  back  dues  and  arrears  for  water  previously  received 
by  himJ  Neither  can  a  company  demand  that  before  the  consumer 
receive  the  water  that  he  buy  a  certain  number  of  shares  of  the 
company's  stoek.^  Neither  can  the  company  demand  an  advance 
payment  for  a  perpetual  water  right,®  nor  can  a  company  require 
a  user  to  sign  a  contract  at  the  bemnning  of  each  irrigation  season 
to  the  effect  that  his  use  of  the  water  from  the  company's  canal  for 
the  season  should  give  him  no  claim  to  the  use  of  the  water  in  the 
future,  and  that  he  thereby  waives  any  right  which  he  might  have 
by  virtue  of  any  statute,  custom,  or  law,  to  the  use  of  the  water, 
after  the  expiration  of  the  period  limited  by  the  contract,  for  the 
reason  that  the  user  was  entitled  by  law  to  such  water  and  to  com- 
pulsory service  of  the  same  by  the  company  in  case  they  failed  to 
furnish  it-i**  As  was  said  in  a  recent  Idaho  case  :^^  "When  one  en- 
ters into  a  contract  by  reason  of  compulsion,  or  threats,  there  is 
nothing  but  the  form  of  a  contract,  without  its  substance.  When  a 
party  is  entitled  to  water  from  a  ditch  company  and  does  all  that 
the  laws  of  the  State  require  him  to  do  in  order  to  get  that  water, 
the  company  is  bound  to  deliver  the  water,  and  can  not  legally  re- 
quire the  party  making  the  application  to  sign  a  special  contract 
binding  him  to  do  things  which  the  law  does  not  require  him  to  do. 
And  a  contract  like  the  one  in  question,  executed  under  the  circum- 
stances alleged  in  the  answer,  is  in  contravention  of  the  laws  of  this 
State,  and  is  voidable,  if  not  void." 

in  the  headgate  at  the  expense  of  the  Colo.  146,  28  Pac.  Eep.  966,  31  Am. 

company.    Downey  v.  Twin  Lakes  etc.  St.  Eep.  275;  Gould  v.  Maricopa  etc. 

Co.,  41  Colo.  385,  92  Pac.  Eep.  946.  Co.,   8  Ariz.  429,   76  Pac.  Eep.   598; 

6  Green  v.  Byers,  16  Idaho  178,  101  Baker  etc.  Co.  v.  Baker  City,  58  Ore. 
Pac.  Eep.  79,  citing  9  Cyc,  p.  450.  306,    110    Pae.    Eep.    392,    113    Pac. 

7  The   remedy   of   the    company   in  Eep.  9. 

such  a  case  is  a  suit  to  recover  the  ar-  9  Wheeler  v.  Northern  Colorado  Irr. 

rears.    Crow  v.  San  Joaquin  etc.  Co.,  Co.,  10  Colo.  582,   17  Pae.  Eep.  487, 

130  Cal.  309,  62  Pae.  Eep.  562,  1058;  3  Am.  St.  Eep.  603. 

Kimball  v.  Northern  Colorado  Irr.  Co.,  10  Gould    v.    Maricopa    etc.    Co.,    8 

42  Colo.  412,  94  Pac.  Eep.  333 ;  Hatch  Ariz.    429,    76    Pae.    Eep.    598;    San 

V.  Consumers*  etc.  Co.,  17  Idaho  204,  Diego  Co.  v.  Sharp,  97  Fed.  Eep.  394, 

104  Pac.  Eep.  670;   Shelby  v.  Farm-  38  C.  C.  A.  220. 

ers'  etc.  Co.,  10  Idaho  723,  80  Pac.  11  Green   v.   Byers,    16   Idaho    178, 

Eep.  222.  101  Pac.  Eep.  79,  citing  9  Cyc,  p.  450. 

8  Combs  T.  Agricultural  D.  Co.,  17 
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§  1499.  Duty  to  furnish  water — Without  discrimination  or  pref- 
erence.— "Water  corporations  organized  for  profit,  being  public 
service,  or  quasi-public  corporations,  ^  to  the  full  extent  of  their  ca- 
pacity are  bound  to  furnish  water  from  their  system  of  works"  to  all 
persons  desiring  to  use  it,  on  equal  terms  and  without  discrimina- 
tion. In  this  respect  they  stand  upon  the  same  footing  as  railroad 
companies.  Neither  have  the  right  nor  power  to  place  themselves 
in  a  position  where  they  can  not  serve  every  person  on  equal  terms 
with  every  other  person.^  A  corporation  has  no  more  right  to  dis- 
criminate as  to  the  personnel  of  its  consumers,  than  it  has  to  dis- 
criminate as  to  the  rates  for  which  it  will  furnish  them  the  water. 
Therefore,  it  must  follow  that  such  a  corporation  must,  in  the  first 
instance,  furnish  the  water  to  its  consumers,  without  discrimination, 
in  the  order  of  the  legal  applications  for  the  same  and  the  tender 
of  the  established  rates,  until  the  full  capacity  of  its  system  and  the 
water  supply  which  it  owns,  or  controls,  is  exhausted.  And  any 
attempted  discrimination  in  this  respect  will  be  looked  upon  with 
disfavor  by  the  courts,  and  any  clause  in  a  contract  which,  if  en- 
forced, would  render  the  company  unable  to  serve  the  public  on 
those  terms,  or  to  carry  out  its  main  purpose  for  which  such  public 
service  corporation  was  organized,  is  illegal  and  void.^ 

1  See  See.  1493.  discrimination,  see  Lassen  Irr.  Co.  r. 

2  Sammons  v.  Kearney  etc.  Co.,  77  Long,  157  Cal.  94,  106  Pae.  Eep.  409 ; 
Neb.  580,  110  N.  W.  Eep.  308,  8  L.  Crow  v.  San  Joaquin  etc.  Co.,  130  Cal. 
E.  A.,  N.  S.,  404.  309,    62   Pae.   Eep.   562,    1058;    Sam- 

3  Where  there  was  an  attempt  upon  mens  v.  Kearney  Irr.  Co.,  77  Neb. 
the  part  of  a  company  to  give  a  sin-  580,  110  N.  W.  Eep.  308,  8  L.  E.  A., 
gle  party  an  exclusive  right  for  a  term  N.  S.,  404 ;  Hatch  v.  Consumers '  etc. 
of  years  to  use  its  entire  supply  of  Co.,  17  Idaho  204,  104  Pae.  Eep.  670 ; 
water,  which,  under  the  law,  the  irri-  Gould  v.  Maricopa  etc.  Co.,  8  Ariz, 
gation  company  was  bound  to  furnish  429,  76  Pae.  Eep.  598;  Lanning  v. 
to  the  public  on  equal  terms,  such  a  Osborne,  76  Fed.  Eep.  319;  San  Diego 
contract  is  contrary  to  public  policy  Co.  v.  Sharp,  97  Fed.  Eep.  394,  38 
and  illegal.  Sammons  v.  Kearney  etc.  C.  C.  A.  220 ;  Niday  v.  Barker,  16 
Co.,  77  Neb.  580,  110  N.  W.  Eep.  Idaho  703,  101  Pae.  Eep.  254;  Gould 
308,  8  L.  E.  A.,  N.  S.,  404;  Souther  v.  Maricopa  Canal  Co.,  8  Ariz.  429,  76 
V.  San  Diego  etc.  Co.,  112  Fed.  Eep.  Pae.  Eep-.  598;  Brp  v.  Eaywood  Canal 

228,  121  Fed.  Eep.  347,  57  C.  C.  A.  &  Mill  Co.,  Tex.  Civ.  App.  , 

561;   Leavitt  v.  Lassen  Irr.  Co.,  157  130  S.  W.  Eep.  897. 

Cal.  82,  106  I'ae.  Eep.  404.  See,  also,  for  State  control  of  water 

That  the   service  must  be  without     rates,  Chap.  69,  Sees.  1368-1385. 
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§  1500.  Duty  to  furnish  water — Order  of  priority. — Although 
the  rule  is  that  a  public  service  corporation  must  furnish  the  water 
in  the  first  instance  without  discrimination  between  its  customers,  ^ 
where  a  consumer  has  once  established  a  right  to  the  use  of  the  water 
for  one  year,  it  is  made  the  duty  of  the  company,  in  the  succeeding 
years  to  continue  to  furnish  him  the  water  in  preference  to  the  later 
applicants,  provided,  of  course,  he  still  desires  the  water  and  has 
in  no  way  forfeited  his  right  to  fSe  use  of  the  same.  It  must  be 
remembered  that  in  cases  of  this  nature  the  capacity  of  the  works 
of  these  public  service  corporations  is  limited ;  then,  again,  the  water 
which  it  owns  or  controls  is  of  a  limited  quantity.  And,  under 
these  conditions,  it  may  be  impossible  for  the  company  to  furnish  it 
to  all  persons  who  may  desire  it;  and,  therefore,  the  company  has 
the  right,  and  it  is  made  the  duty  to  discriminate  between  the  ap- 
plicants to  this  extent  only,  that  it  may  give  the  preference  right  to 
its  old  customers  rather  than  to  new,  or  later  ones.  Under  the  con- 
ditions existing,  this  is  the  only  just  and  equitable  rule  which  can 
be  adopted.  A  settler  who  has  been  induced  by  one  of  these  com- 
panies to  settle  upon  a  tract  of  land  under  its  system,  upon  the  rep- 
resentations that  the  company  wiU  furnish  him  the  water,  should 
have  reasonable  assurance  that  the  water  will  be  furnished  gubse- 
quently  to  the  first  year  of  his  settlement.  This  the  law  provides 
by  declaring  in  those  States  where  the  consumer  is  the  appropriator, 
that  he  has  a  priority  of  appropriation  to  the  extent  of  his  use ;  and, 
therefore,  he  has  the  right  to  require  the  company  to  furnish  him 
the  water  in  preference  to  later  applicants.^    And,  in  those  States 

1  See  previous  section,  No.  1499.         applied  to  respondent's  lands  during 

2  For  the  relation  of  company  to  at  least  a  part  of  one  previous  year, 
consumers,  see  Sees.  1475-1477.  and  a  part,  if  not  a  whole,  of  another 

"If  applications  for  water  be  made  year,  under  rental  rate,  and  the  use 

during   any  season  in  excess   of   the  thereof  resulted  in  a  dedication  of  the 

capacity  of  the  canal  to  furnish  it,  waters  under  the  provisions  of  Section 

the   canal   company   would   have   the  4  of  Article   16  of  the  constitution, 

right,   and,  indeed,   it  would  be  the  .and  the  canal  company  could  no  longer 

duty,   to  limit   the   contracts   for  the  deny  him  the  right  for  such  waters  as 

season  to  its  capacity  and  to  those  ap-  had  been  supplied  so  long  as  he  eon- 

propriators  possessing  the  older  rights  tinned   to   pay   the   rental   charges." 

of    appropriation."     Gould   v.    Mari-  Niday  v.  Barker,  16  Idaho  703,  101 

oopa  Canal  Co.,  8  Ariz.  429,  76  Pao.  Pae.  Eep.  254. 

Bep.  598.  Indians  having  assisted  in  the  oon- 

"  It  is  clear  that  the  water  had  been  struction   of   a   canal,   and   used   the 
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which  hold  that  the  company  is  the  appropriator  and  the  owner  of 
the  water  rights,  it  is  governed  by  special  statutes,  regulating  such 
distribution  of  the  water  by  such  corporations.^ 

"Where  a  company  has  but  a  limited  supply  of  water,  new  con- 
sumers taking  water  from  its  works  can  insist  only  on  the  use  of 
such  surplus  as  there  may  be,  and  only  at  such  times  as  there  is 
such  a  surplus.* 


§  1501.  Duty  to  have  adequate  works  and  to  keep  them  in  re- 
pair.— The  law  also  makes  it  the  duty  of  all  water  corporations  or- 
ganized for  profit,  and  therefore  public  service,  or  quasi-public  cor- 
porations, to  have  adequate  works  for  the  delivery  of  water  to  aU 


water  therefrom  for  a  number  of 
years,  are  entitled  to  a  continuation 
of  the  use  upon  their  bearing  their 
proportion  of  the  maintenance  of  the 
ditch.  Biggs  v.  Utah  etc.  Co.,  7  Ariz. 
331,  64  Pae.  Eep.  494;  Atlantic  Trust 
Co.  V.  Woodbridge  etc.  Co.,  79  Pac. 
Bep.  39;  Id.,  79  Fed.  Eep.  501,  86 
Fed.  Eep.  975;  Hard  v.  Boise  City 
etc.  Co.,  9  Idaho  598,  76  Pac.  Eep. 
331,  65  L.  E.  A.  407;  Northern  Colo. 
Irr.  Co.  V.  Eichards,  22  Colo.  450,  45 
Pae.  Rep.  423;  Golden  Canal  Co.  v. 
Bright,  8  Colo.  144,  6  Pac.  Eep.  142; 
Wheeler  v.  Northern  Colo.  Irr.  Co., 
10  Colo.  582,  17  Pae.  Eep.  487,  3 
Am.  St.  Eep.  603;  Hargrave  v.  Hall, 
3  Ariz.  252,  73  Pac.  Rep.  400;  Farm- 
ers' High  Line  etc.  Co.  v.  Southworth, 
13  Colo.  Ill,  21  Pae.  Rep.  1028,  4 
L.  R.  A.  767;  Wyatt  v.  Larimer  etc. 
Co.,  18  Colo.  298,  33  Pae.  Eep.  144,  36 
Am.  St.  Eep.  280;  Brown  v.  Farmers' 
etc.  Co.,  26  Colo.  66,  56  Pac.  Eep. 
183;  Combs  v.  Agricultural  D.  Co.,  17 
Colo.  146,  28  Pae.  Eep,  966,  31  Am. 
St.  Eep.  275;  Wilterding  v.  Green, 
i  Idaho  773,  45  Pao.  Eep.  134;  San 
Diego  etc.  Co.  v.  Sharp,  97  Fed.  Eep. 
394,  38  C.  C.  A.  220;  affirming  Id., 
89  Fed.  Rep.  295;  Mandell  v.  San 
Diego    etc.    Co.,    89    Fed,   Rep.    295; 


Western  etc.  Co.  v.  Chapman,  8  Kan 
App.  778,  59  Pac.  Rep.  1098;  Gerber 
V.  Nampa  ete.  Dist.,  16  Idaho  1,  100 
Pae.  Rep.  80;  Id.,  19  Idaho  765,  116 
Pao.  Eep.  104. 

8  Wilterding  v.  Green,  4  Idaho  773, 
45  Pae.  Eep.  134,  where  it  is  held  that 
when  such  waters  are  used  for  one 
year,  or  a  term  of  years,  the  right  to 
such  use  becomes  perpetual,  unless  lim- 
ited by  contract. 

See,  also.  Hard  v.  Boise  City  etc. 
Co.,  9  Idaho  589,  76  Pac.  Eep.  331, 
65  L.  R.  A.  407;  MerriU  v.  South 
Side  Irr.  Co.,  112  Cal.  433,  44  Pac. 
Eep.  720 ;  San  Diego  ete.  Co.  v.  Sharp, 
97  Fed.  Eep.  394,  38  C.  C.  A.  220; 
affirming  Id.,  89  Fed.  Eep.  295;  Man- 
dell V.  San  Diego  ete.  Co.,  89  Fed. 
Eep.  295. 

For  the  rule  as  to  prorating  in  times 
of  scarcity  of  water,  see  See.  1502. 

4  Gerber  v.  Nampa  Irr.  Co.,  16 
Idaho  1,  100  Pac.  Rep.  80;  Id.,  19 
Idaho  765,  116  Pac.  Eep.  104;  Niday 
V.  Barker,  16  Idaho  703,  101  Pae. 
Eep.  254,  wherein  it  is  held  that  under 
the  constitutional  provisions  of  the 
State  of  Idaho,  priority  of  appropria- 
tion gives  the  better  right  as  between 
those  using  water  furnished  by  an  ir- 
rigation company. 
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consumers  whose  lands  lie  under  the  system,  and  which,  with  rea- 
sonable effort  upon  the  part  of  the  corporation,  might  be  furnished 
with  water  therefrom.  It  is,  therefore,  made  the  duty  of  such  a 
company  to  turn  the  water  for  the  consumer  out  of  its  main  canal, 
or  lateral,  at  such  a  place  as  will  be  most  convenient  for  the  con- 
sumer, and  will  cause  less  waste  of  the  water  by  seepage  and  evap- 
oration. And,  for  this  purpose,  it  is  the  duty  of  the  corporation  to 
construct  such  headgates,  laterals,^or  other  works,  as  will  best  meet 
the  reasonable  requirements  of  the  consumers  and  of  the  law.^  AndJ 
furthermore,  it  is  made  the  duty  of  such  water  companies  to  keep 
their  ditches,  canals,  and  other  works  in  such  repair  as  to  be  able 
to  carry  the  water  to  the  several  consumers  along  the  lines  thereof, 
even  if  in  certain  instances  the  cost  of  such  repairs  exceeds  the  rental 
charges  paid  by  the  consumers.^ 

§  1502.  Duty  to  furnish  water — Order  of  priority — Rule  as  to 
prorating  in  times  of  scarcity. — But  there  is  another  phase  of  this 
question  which  has  presented  itself  a  number  of  times  to  the  courts 
upon  the  subject  of  priority  of  rights  between  consumers  furnished 
water  by  the  same  corporation,  and  that  is  as  to  what  amount  of 

1  That  it  is  the  duty  of  the  com-  2  ' '  The  further  contention  is  made 
pany  to  construct  the  necessary  head-  in  this  connection  that  to  keep  this 
gates,  at  points  where  the  water  can  lateral  in  sufficient  repair  to  deliver 
be  best  used  by  the  consumer,  see  water  to  respondent's  lands  will  en- 
Downey  V.  Twin  Lakes  etc.  Co.,  41  tail  such  an  enormous  cost  as  will 
Colo.  385,  92  Pac.  Eep.  946;  Niday  greatly  exceed  the  rental  charges  paid 
V.  Barker,  16  Idaho  703,  101  Pac.  by  the  respondent.  This  is  not  a  suf- 
Eep.  254;  International  etc.  Co.  v.  ficient  reason  for  refusing  to  deliver 
City  of  El  Paso,  51  Tex.  Civ.  App.  the  water.  We  do  not  apprehend  that 
321,    112    S.    W.    Eep.    816;    Sisk   v.  rental  charges   for  the  use  of  water 

Gravity    Canal    Co.,    ■    Tex.    Civ.  from  irrigating  canals  are  based  upon 

App.  ,  113  S.  W.  Eep.  195;  Bean  the   actual   expenses   of   carriage   and 

V.    Stoneman,    104   Cal.    49,    37    Pac.  delivery  to   each  individual  customer. 

Eep.  777,  38  Pac.  Eep.  39;   Hatch  v.  .     .     .     This    is    not    the    theory     on 

Consumers'  etc.  Co.,  17  Idaho  204,  104  which   water   rates   are   established." 

Pac.  Eep.  670;  Tarpey  v.  Lynch,  155  Niday  v.  Barker,   16   Idaho  703,  101 

Cal.  407,  101  Pac.  Eep.  10;   Crow  v.  Pac.  Eep.  254. 

San  Joaquin  etc.  Co.,  130  Cal.  309,  62  See,   also,   Bothwell   v.   Consumers' 

Pac.  Eep.  562,  1058 ;  Gerber  v.  Nampa  Co.,  13  Idaho  568,  92  Pae.  Eep.  533, 

Irr.  Dist.,  16  Idaho  1,  100  Pac.  Eep.  24  L.    E.   A.,   N.    S.,   425;    Pocatello 

80;  Id.,  19  Idaho  765,  116  Pac.  Eep.  Water  Co.  v.  Standley,  7  Idaho  155, 

104;    Green  v.   Byers,   16   Idaho   178,  61  Pae.  Eep.  518. 
101  Pae.  Eep.  79,  citing  9  Cyc.  p.  450. 
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water  consumers  are  entitled  to  in  times  of  great  scarcity,  and  when, 
on  that  account,  the  corporation  is  not  able  to  furnish  all  the  water 
which  the  old  consumers  need,  and  which  they  had  used  in  previous 
years.  The  rule  of  law  upon  this  subject  differs  in  the  different 
States,  according  as  to  whether  the  corporation  is  considered  the 
mere  carrier  of  the  water,  and  "as  an  intermediate  agency  existing 
for  the  purpose  of  aiding  consumers  in  the  exercise  of  their  rights, ' '  ^ 
or  whether  it  is  regarded  as  the  appropriator  of  the  water  and  the 
owner  of  the  water  rights.^  In  the  States  holding  to  the  former 
rule,  led  off  by  Colorado,  the  consumers  are  held  to  be  the  appro- 
priators  in  the  order  of  their  respective  priorities;  and,  therefore, 
they  must  be  furnished  the  water  by  the  company  in  the  order  of 
their  respective  priorities,  and  the  last  comers  must  bear  the  burden 
of  the  shortage  alone.  It  is  also  held  that  they  can  not  be  compelled 
to  prorate  with  those  having  later  priorities,  either  by  the  by-laws 
of  the  corporation,  or  by  a  statute  enacted  for  that  purpose. ^  But 
in  these  jurisdictions  contracts  between  the  consumers  and  the  com- 
pany, or  between  the  consumers  themselves,  to  prorate  the  water  in 
times  of  scarcity  will  be  enforced  by  the  courts.* 

But  in  those  States  which  hold  that  the  water  corporation  is  the 
appropriator  of  the  water  and  the  owner  of  the  water  rights,  the 
consumers  taking  the  water  from  the  same  system  are  considered  on 
an  equality,  regardless  of  the  time  that  each  began  the  use.  And, 
therefore,  in  times  of  scarcity,  it  is  the  duty  of  the  company  to  pro- 
rate the  water,  according  to  the  respective  rights  of  each,  and  the 

1  Wyatt  V.  Larimer  etc.  Co.,  18  See,  also.  Farmers' etc.  Co.  v.  South- 
Colo.  298,  33  Pae.  Eep.  144,  36  Am.  worth,  13  Colo.  Ill,  21  Pac.  Eep.  1028, 
St.  Eep,  280 ;  reversing  1  Colo.  App.  4  L.  E.  A.  767 ;  Combs  v.  Agricultural 
480,  29  Pae.  Eep.  906;  Combs  v.  Ag-  D.  Co.,  17  Colo.  146,  28  Pac.  Eep.  966, 
rieultural  D.  Co.,  17  Colo.  146,  28  31  Am.  St.  Eep.  275 ;  Farmers '  Ind.  D. 
Pac.  Eep.  966,  31  Am.  St.  Eep.  275.  Co.  v.  Agricultural  D.  Co.,  22  Colo.  513, 

2  For  relation  of  company  to  con-  45  Pac.  Eep.  444,  55  Am.  St.  Eep.  149 ; 
Burners,  see  Sees.  1475-1477.  Brown  v.  Farmers'  etc.  Co.,  26  Colo. 

3  "It  therefore  may  be  considered  66,  56  Pac.  Eep.  183. 

as   gtare   decisis   in   this   jurisdiction         4  0'Neil  v.  Ft.  Lyon  Canal  Co.,  39 

that   there   may  be   circumstances  in  Colo.  487,  90  Pae.  Eep.  849. 

which  water  consumers  from  the  same         See,  also,  Jackson  v.  Indian  Creek 

ditch  may  not  be  compelled  to  pro-  etc.  Co.,  16  Idaho  430,  101  Pae.  Eep. 

rate  with  each  other."    Farmers'  etc.  814. 

Co.  V.   White,  32  Colo.   114,   75  Pac.  For    duty   to    furnish   water   under 

Eep.  415.  contract,  see  Sec.  1498, 
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burden  of  the  shortage  rests  upon  all  of  the  consumers,  and  not  upon 
those  who  took  the  water  last.^ 

§  1503.  Power  to  make  rales  and  regulations  for  furnishing 
water. — ^As  is  the  case  with  mutual  corporations  organized  for  the 
purpose  of  furnishing  water  only  to  their  own  shareholders,  ^  so  it 
is  with  all  water  corporations  organized  for  the  purpose  of  furnish- 
ing water  to  others  for  profit,  thej  are  empowered  to  make  such 
reasonable  rules  and  regulations  to  govern  their  own  operations,  and 
their  dealings  with  the  consumers  of  the  water  furnished  by  them 
as  they  see  fit.^  A  company  may  limit  the  amount  of  water  that  it 
will  furnish  to  so  much  as  may  be  necessary  for  the  purposes 
for  which  it  is  used.^  These  rules  and  regulations  may  be 
embodied  in  the  articles  of  incorporation,  or  they  may  be  in  the  form 
of  by-laws  or  resolutions  formally  adopted  by  the  stockholders  or 
directors  of  the  corporation ;  or,  again,  they  may  be  contained  in  con- 
tracts between  the  company  and  its  consumers.*     Such  rules  and 


5  Souther  v.  ,San  Diego  etc.  Co.,  112 
Fed.  Eep.  228,  121  Fed.  Eep.  347, 
57  C.  0.  A.  561;  Eichey  t.  East  Eed- 
lands  etc.  Co.,  141  Cal.  221,  74  Pae. 
Eep.  754,  where  it  is  held  that  in  the 
absence  of  a  provision  to  the  con- 
trary in  the  certificates  of  stock,  or  in 
the  resolutions,  by-laws,  or  charter  au- 
thorizing their  issue,  or  other  writing, 
the  consumers  must  be  regarded  as 
being  equal  in  right. 

See,  also,  Leavitt  r.  Lassen  Irr.  Co., 
157  Cal.  82,  106  Pae.  Eep.  404. 

1  Power  of  mutual  corporations'  to 
make  rules  and  regulations,  see  See. 
1488. 

2  Shelby  t.  Farmers '  Co-op.  D.  Co., 
10  Idaho  723,  80  Pao.  Eep.  222; 
Golden  Canal  Co.  v.  Bright,  8  Colo. 
144,  6  Pao.  Eep.  142,  where  it  is  said: 
"It  is  conceded  by  counsel  in  argu- 
ment that  the  ditch  owner  may  make 
reasonable  rules,  to  be  observed  both 
by  himself  and  the  consumer,  in  the 
sale  and  distribution  of  water  from 
his  ditch." 


The  company  may  make  reasonable 
rules  as  to  the  apportionment  of  the 
water  in  times  of  scarcity,  in  States 
where  the  company  is  considered  the 
appropriator  and  the  owner  of  the 
water  rights.  Souther  v.  San  Diego 
Flume  Co.,  121  Fed.  Rep.  347,  57  C. 
C.  A.  561;  affirming  112  Fed.  Eep. 
228. 

See,  also,  Wright  v.  Platte  etc.  Co., 
27  Colo.  322,  61  Pae.  Eep.  603 ;  High- 
land D.  Go.  V.  Mumford,  5  Colo.  325; 
Cozzens  v.  North  Fork  Ditch  Co.,  2 
Cal.  App.  404,  84  Pae.  Rep.  342. 

3  Wright  V.  Platte  Val.  Irr.  Co.,  27 
Colo.  322,  61  Pae.  Rep.  603. 

4  For  contracts  with  water  com- 
panies, see  Sees.  1509-1529. 

The  law  regulating  water  rights, 
being  in  the  exercise  of  the  police 
powers  of  the  State,  is  paramount  to 
a  private  contract,  though  such  con- 
tract antedates  the  passage  of  the 
law,  and  the  rights  given  by  the  eon- 
tract  must  yield  where  they  are  in 
contravention  of  the  provisions  of  the 
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regulations,  however,  must  not  conflict  with  the  constitutional  rights 
of  the  consumers  to  receive  the  water.^  The  company  can  not  re- 
quire, as  a  condition  precedent  to  its  furnishing  the  water,  that 
consumers  comply  with  rules  which  are  clearly  unreasonable  in 
their  nature.  So,  whether  there  is  any  express  constitutional  or 
legislative  declaration  on  the  subject  or  not,  all  unreasonable  rules, 
regulations,  or  demands  upon  the  part  of  the  company  which  op- 
erate to  withhold  or  prevent  the  exercise  of  the  constitutional  or 
statutory  right  of  the  consumers  to  receive  the  water,  must  be  held 
illegal  and  void.^  And,  as  to  whether  rules  and  regulations  adopted 
by  a  company  are  reasonable,  or  unreasonable,  in  their  nature,  out- 
side of  the  question  as  to  whether  they  conflict  with  some  constitu- 
tional, or  statutory  provision,  depends  upon  the  facts  of  each  par- 
ticular case.  But  a  corporation  can  not  by  a  rule  require  a  prior 
purchaser,  who  has  complied  with  all  the  provisions  of  the  law  and 
is  entitled  to  the  water,  as  a  condition  precedent  to  the  furnishing 


statute.  White  v.  Farmers'  etc.  Co., 
22  Colo.  191,  43  Pac.  Rep.  1028,  31 
L.  E.  A.  828;  afarming  5  Colo.  App. 
1,  31  Pac.  Eep.  345. 

Since  the  obligations  of  a  private 
corporation  organized  to  sell  arid 
lands  and  to  furnish  water  for  their 
irrigation  are  quasi-public,  such  com- 
pany can  not  impose  arbitrary  restric- 
tions upon  the  supply  of  water  under 
the  guise  of  regulations.  Shafford  v. 
White  Bluffs  Land  &  Irr.  Co.,  63 
Wash.  10,  114  Pac.  Eep.  883. 

5  "  A  ditch  company  diverting  wa- 
ter from  a  natural  stream  for  general 
purposes  of  irrigation  can  not,  by  pro- 
vision or  declaration  of  its  by-laws, 
exempt  itself  or  its  stockholders  from 
the  operation  of  the  State  constitu- 
tion." Combs  V.  Agricultural  D.  Co., 
17  Colo.  146,  28  Pac.  Eep.  966,  31 
Am.  St.  Eep.  275. 

6  So,  where  the  carrier  demanded 
$10  per  acre,  in  advance,  in  addition 
to  the  yearly  rental  fixed  by  it,  it 
was  said  by  the  Court:  "But  the 
legislature  itself  can  not  establish  the 


unreasonable  rule  which  we  have  been 
considering,  which  enables  the  carrier 
to  accomplish  a  wholesale  discrimina- 
tion between  consumers,  and  deny,  if 
it  chooses,  to  a  majority  of  them,  the 
right  secured  to  them  by  the  consti- 
tution. A  regulation  or  rule  entaUing 
such  results,  whether  established  by 
the  legislature  or  carrier,  must  be  re- 
garded as  within  a  constitutional  inhi- 
bition." Wheeler  v.  Northern  Colo. 
Irr.  Co.,  10  Colo.  582,  17  Pac.  Eep. 
487,  3  Am.  St.  Eep.  603. 

See,  also,  Crow  v.  San  Joaquin  etc. 
Co.,  130  Cal.  309,  62  Pac.  Eep.  562, 
1058;  Slosser  v.  Salt  Eiver  etc.  Co., 
7  Ariz.  376,  56  Pac.  Eep.  332;  Gould 
V.  Maricopa  Canal  Co.,  8  Ariz.  429,  76 
Pac.  Eep.  598 ;  Downey  v.  Twin  Lakes 
etc.  Co.,  41  Colo.  385,  92  Pac.  Eep. 
946;.  Combs  v.  Agricultural  D.  Co.,  17 
Colo.  146,  28  Pac.  Eep.  966,  31  Am. 
St.  Eep.  275;  WUterding  v.  Green,  4 
Idaho  773,  45  Pac.  Eep.  134;  Colo- 
rado Canal  Co.  v.  Mayes,  38  Tex.  Civ. 
App.  271,  85  S.  W.  Eep.  448. 
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of  the  water,  to  acknowledge  the  equity  of  all  rules  adopted  by  the 
company^  A  public  service  corporation  can  not,  by  rules  and  regu- 
lations, refuse  to  furnish  w^ater  to  consumers  to  whom  it  has  pre- 
viously furnished  the  water,  and,  at  will,  change  the  water  to  other 
consumers.  If  this  were  so,  the  owners  of  irrigated  lands  would  be 
"at  the  mercy  of  the  corporation,  who  may  ruthlessly  destroy  the 
crops  of  the  season,  or,  in  the  case  of  orchards  and  vineyards,  the  re- 
sult of  many  seasons'  industry  by  refusing  to  continue  the  supply  of 
water. "8  So,  a  by-law  of  a  corajfany  which  provides  that  "any 
person  who  shall  for  two  successive  years  fail  to  pay  for 
water  .  .  .  shall  be  deemed  to  have  forfeited  his  right  thereto, " 
can  not  have  the  effect  of  vesting  title  to  the  water  right  in  the  com- 
pany, or  of  vesting  title  thereto  in  another,  if  the  company  delivers 
the  same  amount  of  water  to  the  other  consumer.^  So,  where  such 
a  corporation  has  by  rule  fixed  a  time  limit  within  which  applica- 
tions for  water  must  be  filed  with  it,  it  is  held  that  notwithstanding 
an  application  was  not  made  within  the  time  set,  nevertheless,  if 
the  company  has  any  water  undisposed  of,  the  statutory  right  to 
such  water  is  not  forfeited  by  such  rule.^o  In  fact,  no  -water  cor- 
poration which  is  organized  for  the  purpose  of  furnishing  water 
to  others  for  profit,  or  which,  by  a  reasonable  construction  of  their 
articles  of  incorporation  may  be  permitted  to  do  so,  can  adopt  such 
rules  or  regulations  as  will  exempt  itself  from  the  duty  of  fur- 
nishing water  to  all  applicants  who  have  complied  with  the  statu- 
tory requirements  and  are  entitled  to  the  use  of  the  water,  or  to 
discriminate  against,  or  give  any  preference  to  any  applicant,  or 
class  of  applicants,  other  than  in  regard  to  the  priority  of  rights  of 
consumers  to  the  use  of  the  water,  so  long  as  the  company  owns  or 
controls  water  which  it  might  furnish. "    As  to  the  corporation  or- 

1  Golden  Canal  Co.  v.  Bright,  8  Colo,  rules    of    distribution    as    those    who 

144,    6   Pao.   Eep.    142.  subsequently    purchase    rights.      Har- 

s  Merrill  v.  South  Side  Irr.  Co.,  112  grave  v.   Hall,   3   Ariz.   252,   73   Pao. 

Cal.  433,  44  Pac.  Eep.  720.  Eep.  400. 

See,  also,  for  the  priority  of  rights  9  Cooper  v.  Shannon,  36  Colo.  98,  85 

of  applicants,  Sec.  1502.  Pac.  Eep.  175,  118  Am.  St.  Eep.  95. 

Plaintiff,,  the  first  to  buy  and  the  10  Golden   Canal   Co.   v.   Bright,    8 

first   to   use   water   of   an   irrigation  Colo.   144,   6  Pae.  Eep.   142;   Coope* 

company,  under  a  contract  by  which  v.  Shannon,  36  Colo.  98,  85  Pac.  Eep. 

it  agrees   to   sell  him,   for   all  time,  175,  118  Am.  St.  Eep.  95. 
water  sufScient  to  irrigate  160  acres,  ii  That  prior  applicants  are  entitled 

may   not   be   subjected   to   the   same  to  the  water  first,  see  Sec.  1502. 
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ganized  only  to  furnish  water  to  its  own  shareholders,  or  strictly 
mutual  corporations,  the  rule  is  different.12 

§  1504.  Rules  governing  the  collection  of  water  rates. — A  water 
corporation  engaged  in  the  business  of  furnishing  water  to  others 
may,  by  rules  and  regulations,  require  the  claimants  of  water  from 
it  to  pay,  or  secure  to  be  paid,  in  advance  before  such  company  can 
be  required  to  furnish  any  water  to  the  applicants  for  the  same.^ 
But  the  right  of  a  company  to  enforce  such  a  rule  for  payment  in 
advance  applies  only  to  the  current  year  for  which  the  water  is 
-  required,  and  that,  too,  even  though  the  applicant  be  in  arrears 
for  previous  years.  Where  the  company  has  waived  its  right  in  this 
respect  to  collect  the  legal  l-ates  in  advance,  and  has  furnished  the 
water  which  was  not  paid  for,  any  rule,  or  regulation  of  the  com- 
pany which  requires  the  payment  of  arrearages,  as  a  condition  prece- 
dent to  the  company  furnishing  the  water  for  the  current  year  is 
void.  And,  under  this  condition  of  affairs,  the  consumer  may  com- 
pel the  company  by  an  action  in  mandamus  to  furnish  the  water.^ 


That  a  company  must  give  prefer- 
ence to  old  customers,  see  See.  1502. 

Where  the  by-laws  of  a  company 
provided,  "No  water  shall  be  sold 
from  the  company's  ditch  except  to 
stockholders,"  the  Court  held  that  in 
spite  of  the  by-law,  the  articles  of  in- 
corporation provided  that  water  might 
be  furnished  to  others,  and  that  it 
was  the  duty  of  the  company  to  so 
furnish  it.  Combs  v.  Agricultural  D. 
Co.,  17  Colo.  146,  28  Pao.  Rep.  966, 
31  Am.  St.  Rep.  275;  Eaton  v.  Lari- 
mer &  Weld  Irr.  Co.,  35  Colo.  16,  83 
Pae.  Eep.  627. 

12  For  rules  and  regulations  of  mu- 
tual corporations,  see  Sec.  1488. 

For  the  distinction  between  the 
rights  of  mutual  corporations  and  pub- 
lic service  corporations  as  to  the 
adoption  of  rules  limiting  the  right 
to  furnish  water,  see  Slosser  v.  Salt 
Biver  etc.  Co.,  7  Ariz.  376,  56  Pao. 
Eep.  332;  Gould  v.  Maricopa  Canal 
Co.,   8  Ariz.  429,   76  Pae.  Rep.   598; 

170— Kin.  on  Irr. 


Salt  River  etc.  Co.  v.  Nelssen,  10  Ariz. 
9,  85  Pae.  Eep.  117,  12  L.  R.  A.,  N. 
S.,  711. 

1  Shelby  v.  Farmers  etc.  Co.,  10 
Idaho  723,  80  Pae.  Rep.  222 ;  Wheeler 
V.  Northern  Colo.  Irr.  Co.,  10  Colo. 
582,  17  Pae.  Rep.  487,  3  Am.  St.  Rep. 
603. 

' '  The  right  of  a  party,  therefore,  to 
water  for  each  year,  depends  upon 
the  Users  complying  with  the  statute 
as  to  payment  of  compensation,  or 
tender  of  security  therefor;  and  until 
such  compensation,  or  security  there- 
for, is  actually  tendered  to  the  owner 
of  such  irrigation  canal  or  works,  no 
action  has  accrued  (mandamus)  of 
which  the  courts  will  take  cognizance. ' ' 
Bardsly  v.  Boise  etc.  Co.,  8  Idaho  155, 
67  Pae.  Eep.  428. 

2  So  where  the  rule  was,  ' '  No  land 
will  be  supplied  with  water  unless  all 
dues  and  claims  for  previous  supply 
on  that  'land  shall  have  been  paid," 
it  was  said  by  the  Court:     "If  this 
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The  remedy  of  the  company  is  by  a  suit  at  law  to  enforce  such  pay- 
ments of  arrearages,  and  not  by  rule  or  regulation  refusing  to  fur- 
nish water  until  such  arrearages  are  paid.^  And,  again,  the  com- 
pany can  not  enforce  a  rule  requiring  the  payment  for  the  water 
for  years  in  advance.'* 

§  1505.  Eules  for  the  regulation  of  use  of  water  by  consumers. 
— ^As  to  how  far  a  water  corporation  organized  for  profit  can  go  by 
rules  and  regulations  to  regulate  the  actual  use  of  the  water  by  the 
consumers  after  the  water  has  been  delivered  to  them  by  the  com- 
pany involves  a  number  of  questions,  some  of  which  have  been  dis- 
cussed under  other  heads.  As  a  general  proposition,  however,  where 
water  has  been  once  delivered  to  a  consumer,  or  to  a  ditch  from 
which  a  number  of  consumers  take  their  water,  he  or  they  may 
apply  the  water  in  any  manner  that  they  see  fit.  In  California  it 
is  provided  by  statute  that:  "No  person,  company,  or  corporation 
selling  water  for  irrigation  shall  be  permitted  to  exercise  any  con- 
trol as  to  the  use  of  water  after  the  delivery  to  the  purchaser."  ^ 
It  is  also  held,  in  a  recent  case  in  Idaho,  that  the  times  and  order  of 
use  and  the  application  of  the  water  by  several  land  owners  under 

could    be    considered   as    a    contract  sumers'  Co.,  17  Idaho  204,- 104  Pac. 

binding  upon  the  user  of  the  water  Eep.  670. 

for  all  future  time,  it  would  be  with-  *"A.  further  consideration  worthy 

out  consideration;  for  it  was  the  duty  °^  mention    in    passing,   bearing,  at 

of  the  defendant  company  to  furnish  ^^^^t,    upon    the    unreasonableness   of 

the  plaintiff  with  the  water,  whether  ^^"^  ^^^  """^Sei  upon  us,  is  the  position 

,              J  i    iv           1  i-                 i.  »j  of  the  consumer  who  pays  the  charges 

he  agreed  to  the  regulations  or  not."  .      „„              .        ,  ^  ■'                  ° 

_            „       X        •      4.     <-i      ion  r^  1  for  20  years  in  advance.     What  as- 

Crow  V.  San  Joaquin  etc.  Co.,  130  Oal.  ,       ,     .,    ^  ,, 

„ '  surance  has  he  that  the  earner  can  or 

309,  62  Pac.  Bep.  562,  1058.  .,,  ,  , .  x  ^  •  ^t.  4. 
'  ^  '  will  keep  his  engagement  during  that 
3  Shelby  V.  Farmers'  etc.  Co.,  10  ^^^^,  Its  business  is  attended  with 
Idaho  723,  80  Pac.  Eep.  222;  Kim-  considerable  hazard,  and  requires  large 
baU  V.  Northern  etc.  Co.,  42  Colo,  and  continuing  expenditures  of  money. 
412,  94  Pac.  Bep.  383;  Equitable  Se-  The  consumer  may  find  himself  with- 
eurities  Co.  v.  Montrose  etc.  Co.,  20  out  water,  and  dependent  for  the  re- 
Colo.  App.  465,  79  Pac.  Bep.  747 ;  eovery  of  his  large  advancement  upon 
Crow  V.  San  Joaquin  etc.  Co.,  130  Cal.  the  doubtful  experiment  of  suit 
309,  62  Pac.  Bep.  562,  1058;  Sheward  against  an  insolvent  company." 
V.  Citizens'  W.  Co.,  90  Cal.  635,  27  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10 
Pac.  Eep.  439;  Bardsly  v.  Boise  etc.  Colo.  582,  17  Pac.  Bep.  487,  3  Am.  St. 
Co.,  8  Idaho  155,  67  Pac.  Bep.  428 ;  Bep.  603. 

Leavitt  v.  Lassen  Irr.   Co.,   157  Cal.  1  See  laws  Cal.,  1880,  p.  16;  2  Deer- 

82,  106  Pac.  Eep.  404 j  Hatch  v.  Con-  ing's  Code  271. 
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the  same  lateral  are  matters  of  no  concern  to  the  company  furnish- 
ing the  water,  and  that  where  several  land  owners  under  the  same 
lateral  by  agreement  among  themselves  distribute  and  use  the  water 
at  the  times  and  in  the  manner  agreeable  to  themselves,  the  company 
has  no  duty,  but  that  the  requisite  quantity  of  water  for  all  flows 
through  the  headgate  into  the  lateral.  And,  therefore,  any  rule 
of  the  company  limiting  the  rights  of  such  consumers  to  the  rotation 
of  the  use  between  the  consumers  would  be  void.2  In  those  States 
where  the  company  is  deemed  the  appropriator  of  the  water  and 
the  owner  of  the  water  rights,^  the  company  may  adopt  reasonable 
rules,  whereby,  in  times  of  scarcity  of  water,  the  water  may  be  pro- 
rated among  the  consumers  during  these  periods,  so  that  all  may 
receive  a  portion  of  the  water.^  But  in  those  States  where  the  con- 
sumer is  considered  the  appropriator  and  the  owner  of  the  water 
rights,  a  corporation  can  not,  by  the  adoption  of  by-laws,  rules,  or 
regulations,  force  their  consumers  to  prorate  the  water  in  times  of 
scarcity.^  However,  a  contract  between  the  consumers  and  the 
company  in  this  respect  mil  be  enforced  by  the  courts.®  A  com- 
pany may  also  by  contract,  or  rule,  limit  the  amount  of  the  water 
which  it  win  furnish  consumers  to  that  reasonably  necessary  for 
the  use  to  which  it  is  applied.'^  It  is  also  held  that  a  company  can 
not  by  rule  prevent  a  consumer  from  changing  his  place  of  use, 
or  restrict  the  use  to  a  specific  tract  of  land,  or  prevent  him  from 
reselling  the  water.s 

2  Helphery  v.  Perault,  12  Idaho  451,  6  O'NeU  v.  Fort  Lyon  eto.  Co.,  39 
86  Pae.  Kep.  417.  Colo.  487,  90  Pao.  Eep.  849. 

3  For  the  relation  of  the  corporation  ^  Wright  v.  Platte  Val.  Irr.  Co.,  27 
to  consumers,  see  Sees.  1475-1477.  ^lolo.  322,  61  Pae.  Eep.  603. 


4  Souther  v.  San  Diego  etc.  Co.,  112 
Fed.  Eep.  228,  121  Fed.  Eep.  347,  57 


For   the   economical   use   of   water 
and    the    suppression    of    waste,    see 

„    „     .     ^„,    ^  „.       ,^  ,   .     ,.  Chap.  49,  Sees.  874-916. 

C.  C.  A.  561,  holding  that  in  times  „>,  „  ■             a        •       i      ^       -,,?« 

'             ^  8  Calkins   v.    Sorosis    etc.    Co.,    150 

of  scarcity,  consumers  must  share  rat-  ^al.   426,   88   Pae.   Eep.   1094;    Hard 

ably,  and  that   the   company  has  no  ^  -g^^^^  g^g  q^^  9  j^j^g  ggg^  ^g  -p^^^ 

right  to  prefer  some  consumers  over  Rgp.  331,  65  L.  E.  A.  407;  Stanislaus 

others.  W.  Co.  v.  Bachman,  152  Cal.  716,  93 

See,  also,  Eiehey  v.  Bast  Eedlands  Pae.   Eep.    858;     Johnson    v.    Little 

etc.  Co.,  141  Cal.  221,  74  Pae.  Eep.  Horse  Creek  eto.  Co.,   13   Wyo.   208, 

754.  79   Pae.   Eep.   22,   70  L.  E.  A.  341, 

For  right  to  priority  among  consum-  110  Am.  St.  Eep.  986. 

ers,  see  Sees.  1500,  1502.  See,  also,   that  a   water  right   can 

5  Farmers '    etc.    Co.    v.    White,    32  not  be  made  an  inseparable  appurte- 

Colo.  114,  75  Pae.  Eep.  416,  nance  to  land,  Sees.  1015,  1016. 
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§  1506.  Duty  to  furnish  water — Compulsory  service. — The  State 
regulations  of  all  the  Western  States  not  only  make  it  the  duty  of 
all  public  service,  or  quasi-public  water  corporations^  to  furnish 
water  to  all  bona  fide  consumers  and  applicants  therefor,  up  to  the 
full  extent  of  their  capacity,  but  also  provide  that,  upon  a  failure 
of  such  a  company  to  so  furnish  the  water,  such  service  may  be 
compelled.  This  may  be  done  by  mandamus,  or  injunction  pro- 
ceedings. And  the  law  may  be  cgnsidered  as  well  settled  that,  if 
such  a  company,  upon  proper  demand  by  a  bona  fide  consumer,  and 
the  payment  or  tender  of  the  established  rates  for  such  service,  and 
the  compliance  by  the  applicant  of  all  reasonable  conditions  and 
regulations  made  by  the  company,  refuses  to  furnish  the  water,  a 
proceeding  in  mandamus  may  be  maintained  to  compel  the  service, 
provided,  of  course,  that  the  coinpany  has  the  water  under  its  con- 
trol which  it  might  furnish  to  the  applicant.^    And,  again,  where 


1  For  public  service  eorporations, 
see  Sec.  1493. 

2  For  actions  for  mandamus,  see 
Sees.  1506,  1649. 

"Every  person,  company,  or  corpo- 
ration engaged  in  the  sale,  rental,  or 
distribution  of  water  may  be  com- 
pelled to  furnish  water  to  all  who 
require  it,  to  the  full  extent  of  the 
supply  of  water  under  the  control  of 
such  person,  company,  or  corporation. 
This  is  a  duty  specially  enjoined  by 
law,  and  mandate  will  lie  to  enforce 
it."  Cozzens  v.  North  Fork  Ditch 
Co.,  2  Cal.  App.  404,  84  Pae.  Eep. 
342;  Combs  v.  Agricultural  D.  Co., 
17  Colo.  146,  28  Pac.  Bep.  966,  31 
Am.  St.  Rep.  275;  Bardsly  v.  Boise 
etc.  Co.,  S.Idaho  155,  67  Pac.  Eep. 
428;  Fellows  v.  Los  Angeles,  151  Cal. 
52,  90  Pac.  Rep.  137;  McCrary  v. 
Beaudry,  67  Cal.  120,  7  Pac.  Rep. 
264;  South  Boulder  D.  Co.  v.  Marfell, 
15  Colo.  302,  25  Pac.  Eep.  504; 
Wheeler  v.  Northern  Colo.  Irr.  Co., 
10  Colo.  582,  17  Pac.  Eep.  487,  3 
Am.  St.  Eep.  603;  State  ex  rel.  Craw- 
ford V.  Minnesota  etc.  Co.,  20  Mont. 
198,  50  Pac.  Eep.  420;  People  ex  rel. 


Standart  v.  Farmers'  etc.  Co.,  25  Colo. 
202,  54  Pac.  Eep.  626;  reversing  Id., 
8  Colo.  App.  246,  45  Pae.  Rep.  543; 
WUterding  v.  Green,  4  Idaho  773,  45 
Pac.  Rep.  134;  Slosser  v.  Salt  River 
etc.  Co.,  7  Ariz.  376,  65  Pac.  Eep. 
332;  Gould  v.  Maricopa  etc.  Co.,  8 
Ariz.  429,  76  Pac.  Rep.  598;  Hayois 
V.  Salt  River  etc.  Co.,  8  Ariz.  285, 
71  Pac.  Rep.  944;  Mahoney  v.  Ameri- 
can etc.  Co.,  2  Cal.  App.  186,  83  Pac. 
Rep.  267;  South  Pasadena  v.  Pasa- 
dena etc.  Co.,  152  Cal.  579,  93  Pac. 
Rep.  490;  Merrill  v.  South  Side  Irr. 
Co.,  112  Cal.  433,  44  Pac.  Eep.  720; 
Helphery  v.  Perault,  12  Idaho  451,  86 
Pac.  Eep.  417;  State  ex  rel.  Krutz  v. 
Washington  Irr.  Co.,  41  Wash.  283,  83 
Pac.  Eep.  308,  111  Am.  St.  Eep.  1019 ; 
Perrin  v.  San  Jacinto  etc.  Co.,  4  Cal. 
App.  376,  88  Pac.  Eep.  293 ;  Hatch  v. 
Consumers'  etc.  Co.,  17  Idaho  204,  104 
Pac.  Eep.  670;  Bardsly  v.  Boise  Irr. 
Co.,  8  Idaho  155,  67  Pae.  Eep.  428; 
Niday  v.  Barker,  16  Idaho  703,  101 
Pae.  Eep.  254;  Miller  v.  Imperial  W. 
Co.,  156  Cal.  27,  103  Pac.  Eep.  227, 
24  L.  E.  A,,  N.  S.,  372. 
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the  company  had  previously  furnished  the  water  to  a  iona  fide  con- 
sumer, and  might  still  continue  to  do  so,  but  refuses  to  further  fur- 
nish it  and  cuts  off  the  supply,  an  action  for  an  injunction  will  lie 
against  the  company  by  the  consumer  to  prevent  him  from  being 
deprived  of  the  water.^ 
,  But  an  action  in  ejectment  will  not  lie  for  frequently  cutting  off 
plaintiff 's  water  by  the  placing  of  a  pressure  board  therein.* 

Upon  the  one  hand  as  the  company  can  not  require,  as  a  condi- 
tion precedent  to  the  furnishing  of  water,  the  compliance  by  the 
applicant  with  an  unreasonable  rule  or  demand,^  so  upon  the  other 
hand,  the  State  can  not.compel  such  companies  to  furnish  the  water 
to  consumers  without  a  reasonable  compensation;  "neither  can  it 
do  that  which  in  law  amounts  to  the  taking  of  private  property  for 
public  use  without  just  compensation,  or  without  due  process  of 
law."  ®  Nor  will  the  Court  compel  the  company  to  furnish  water 
by  mandamus,  in  the  absence  of  a  specific  preliminary  demand  there- 


s  For  actions  for  iBjunetion,  see 
See.   1506. 

It  is  the  settled  doctrine  of  this 
State,  that  "if  such  a  company,  upon 
proper  demand  and  tender  of  the  es- 
tablished rates,  refuses  to  furnish  the 
water,  or  threatens  to  cut  off  the  sup- 
ply, a  proceeding  in  mandamus  may 
be  maintained  or  an  injunction  issued, 
to  compel  the  service,  or  prevent  the 
deprivation  thereof."  Fellows  v.  Los 
Angeles,  151  Cal.  52,  90  Pac.  Bep.  137. 

"In  ease  of  the  estabUshmeut  of  a 
water  system  of  this  character,  all  per- 
sons to  whose  use  the  water  is  ap- 
propriated or  dedicated  are  vested 
with  a  right  to  have  the  supply  con- 
tinued by  whomsoever  may  be  in  con- 
trol thereof."  South  Pasadena  v. 
Pasadena  etc.  Co.,  152  Cal.  590,  93 
Pac.  Eep.  490. 

See,  also.  Crow  v.  San  Joaquin  etc. 
Co.,  130  Cal.  309,  62  Pae.  Eep.  562, 
1098;  McCrary  v.  Beaudry,  67  Cal. 
120,  7  Pac.  Eep.  264;  Price  v.  Eiver- 
side  etc.  Co.,  56  Cal.  431;  Mahoney 
V.  American  etc.  Co.,  2  Cal.  App.  186, 
83  Pae.  Eep.  267;  Atlantic  Trust  Co. 


V.  Woodbridge  etc.  Co.,  79  Fed.  Eep. 
39;  Id.,  79  Fed.  Eep.  501;  Id.,  86 
Fed.  Eep.  975;  Downing  v.  Agricul- 
tural D.  Co.,  20  Colo.  546,  39  Pae. 
Eep.  336. 

But  a  perpetual  mandatory  injunc- 
tion requiring  a  company  to  supply 
water  to  a  consumer  for  the  irriga- 
tion of  his  land  will  not  be  granted 
where  such  consumer  had  no  right  to 
the  water  other  than  that  which  ex- 
isted by  virtue  of  a  contract  for  a 
single  season.  Fulton  Irr.  Co.  v_ 
Twombly  etc.  Co.,  6  Colo.  App.  554, 
42  Pac.  Eep.  253. 

See,  also,  Townseud  v.  Fulton  etc. 
Co.,  17  Colo.  142,  29  Pac.  Eep.  453; 
Wheeler  v.  Northern  Colo.  Irr.  Co.,  10 
Colo.  582,  17  Pac.  Eep.  487,  3  Am.  St. 
Eep.  603 ;  Orcutt  v.  Pasadena  etc.  Co., 
152  Cal.  599,  93  Pac.  Eep.  497. 

4  Tibbitts  V.  BakeweU,  —  Cal. , 

35  Pac.  Eep.  1007. 

6  See  for  rules  and  regulations  by 
a  company.  Sec.  1505. 

6  Wilson  V.  Perrault,  6  Idaho  178, 
54  Pae.  Eep.  617. 
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for  by  the  person  claiming  the  right  to  be  so  supplied,'^  and  payment 
or  a  tender  of  the  fixed  rate,  or  a  reasonable  rate.^  Nor  would  the 
Court  require  the  company  to  furnish  water  against  impossible  con- 
ditions ;  8  nor  when  the  water  already  furnished  to  consumers  is 
up  to  the  full  maximum  capacity  of  the  works  of  the  company,  or 
the  water  rights  which  it  owns  or  controls.  i<* 

It  is  therefore  held  that  by  its  articles  or  by-laws,  a  corporation 
has  the  right  to  limit  its  service  to^  particular  tracts  of  land,  espe- 
cially where  its  supply  of  water  is  sufficient  only  to  irrigate  such 
lands.  It  is  the  universal  complaint  of  all  these  corporations  that 
their  supply  of  water  is  not  sufficient  to  irrigate  aU  of  the  lands 
under  the  project.  Therefore,  such  a  corporation  has  not  only  the 
power,  but  it  is  its  duty  to  furnish  water  only  to  those  entitled 


7  Price  V.  Eiverside  etc.  Co.,  56  Cal. 
431. 

8  For  State  control  of  water  rates, 
see  Chap.  69,  Sees.  1368-1385. 

See,  also,  Lassen  Irr.  Co.  v.  Long, 
157  Cal.  94,  106  Pac.  Eep.  409;  Leav- 
itt  V.  Lassen  Irr.  Co.,  157  Cal.  82, 
106  Pac.  Eep.  404;  Wheeler  v.  North- 
em  Irr.  Co.,  10  Colo.  582,  17  Pac. 
Rep.  487,  3  Am.  St.  Eep.  603;  San 
Diego  etc.  Co.  v.  San  Diego,  118  Cal. 
556,  50  Pac.  Eep.  633,  38  L.  E.  A. 
460,  62  Am.  St.  Eep.  261;  Salt  Eiver 
etc.  Co.  V.  Nelssen,  10  Ariz.  9,  85 
Pac.  Eep.  117,  12  L.  E.  A.,  N.  8., 
711,  16  Am.  &  Bng.  Ann.  Cas.  796; 
"Wilson  T.  Perrault,  6  Idaho  178,  54 
Pac.  Eep.  617;  Hoover  v.  DefEen- 
baugh,  83  Neb.  '476,  119  N.  W.  Eep. 
1130;  San  Joaquin  etc.  Co.  v.  Stan- 
islaus County,  155  Cal.  21,  99  Pae. 
Eep.  365;  Lanning  v.  Osborne,  76  Fed. 
Eep.  319;  City  of  PocateUo  v.  Mur- 
ray, 173  Fed.  Eep.  382. 

9  "Wo  do  not  mean  to  say  that  a- 
corporation  engaged  in  the  distribu- 
tion of  water  to  public  uses  may  not 
abandon  its  property  and  quit  the 
business,  without  being  subject  to 
mandatory  proceedings  to  compel  it  to 
continue  to  carry  it  on.    It  may  find 


it  impossible  to  go  on.  Its  supply 
may  become  exhausted  or  be  insuffi- 
cient for  paramount  needs;  the  rates 
fixed  by  law  may  be  too  smaU  to  en- 
able it  to  operate  at  a  profit,  or  with- 
out substantial  loss;  or,  it  may  con- 
clude, without  reason  which  the  law 
would  consider  sufficient,  that  it  will 
not  continue.  In  cases  of  a,  natural 
person  it  might  become  physically  im- 
possible. We  do  not  declare  that  in 
any  such  case  mandatory  process 
would  be  issued  to  compel  the  per- 
sonal performance  of  the  duty.  .  .  . 
But  in  such  a  case,  it  can  not  continue 
in  absolute  control  of  the  water  and 
waterworTcs  appropriated  to  the  public 
service."  Fellows  v.  Los  Angeles,  151 
Cal.  52,  90  Pac.  Eep.  137. 

10  A  petition  for  mandamus  to  com- 
pel a  company  to  furnish  water  which 
fails  to  allege  that  the  company  had 
water  in  sufficient  quantity  not  only  to 
supply  the  plaintiff,  but  to  supply  all 
of  the  water  takers,  in  compliance 
with  the  legal  duty  imposed  upon  it, 
is  demurrable.  Cozzens  v.  North  Fork 
D.  Co.,  2  Cal.  App.  404,  84  Pac.  Kep. 
342. 

See,  also.  Price  t.  EiveTside  etc.  Co., 
56  CaL  431. 
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thereto  within  its  capacity  and  water  supply.  As  was  held  in  a  late 
California  case.^i  it  is  not  in  derogation  of  Section  1  of  Article 
14  of  the  constitution  for  a  water  company  in  possession  of  a  limited 
amount  of  water  to  fix  the  limits  of  the  territory  to  the  irrigation  of 
which  it  shall  be  devoted  and  agree  to  supply  the  water  first  to  such 
lands,  and  then  to  supply  the  surplus  only  to  outsiders.  But,  upon 
the  other  hand,  it  is  held  that  should  such  a  company  undertake  to 
supply  parties  beyond  their  capacity,  or  more  water  than  the  com- 
pany owns  or  controls,  any  consumer  whose  rights  might  be  in- 
jured thereby,  may  secure  an  injunction  against  such  action  upon 
the  part  of  the  company.i2 

§  1507.  Duty  to  furnish  water — ^Damages  for  failure. — But  not 
only  may  a  consumer  of  water  bring  an  action  in  equity  to  compel 
a  corporation  for  profit  having  or  controlling  unsold  water,  i  to  fur- 
rush  the  water,  upon  proper  demand  and  the  tender  of  established 
rates,  but  also,  under  the  statutory  duty  of  the  corporation  to  fur- 
nish the  water,2  in  an  action  for  damages  brought  by  the  consumer 
against  the  corporation,  such  damages  may  be  recovered  as  are  the 
direct  result  of  the  failure  to  furnish  the  water.*     However,  as  the 

11  Leavitt  v.  Lassen  Irr.  Co.,  157  Pac.  Rep.  249 ;  La  Junta  etc.  Co.  t. 
Cal.  82,  106  Pae.  Rep.  404.  Hess,  6  Colo.  App.  497,  42  Pae.  Rep. 

12  Farmers'  etc.  Co.  v.  Southworth,  50;  New  La  Junta  ete.  Co.  v.  Krey- 
13  Colo.  Ill,  21  Pae.  Rep.  1028,  4  bill,  17  Colo.  App.  26,  67  Pae.  Rep. 
L.  R.   A.   767;   Wyatt  v.  Larimer  &  1026. 

Weld  Irr.  Co.,  18  Colo.  298,  33  Pae.  i  See  Sec.  1506. 

Rep.    144,   36    Am.    St.    Rep.    280;  2  For    duty   to    furnish   water,   see 

Brown  v.  Farmers'  ete.  Co.,  26  Colo.  Sees.  1498-1502. 

66,  56  Pae.  Rep.  183 ;  Gould  v.  Mari-  3  For  actions  for  damages,  see  Sees. 

copa   etc.  Co.,   8   Ariz.   429,   76   Pae.  1560  et  seq.;  Northern  Colo.  Irr.  Co. 

Rep.    598;     Broadmoor    etc.    Co.    v.  v.  Richards,  22  Colo.  450,  45  Pac.  Rep. 

Brookside  etc.  Co.,  24  Colo.   541,  52  423;   Pawnee   etc.   Co.   v.   Jenkins,   1 

Pac.  Rep.  792;  Souther  v.  San  Diego  Colo.   App.   425,   29   Pac.   Rep.   381; 

Co.,  112  Fed.  Rep.  228 ;  Water  Supply  Crow  v.  San  Joaquin  etc.  Co.,  130  Cal. 

ete.  Co.  V.  Larimer  ete.  Co.,  24  Colo.  309,  62  Pac.  Rep.  562,  1098;  Golden 

322,  51  Pac.  Rep.  496,  46  L.  R.  A.  Canal  Co.  v.  Bright,  8  Colo.   144,   6 

322;   Gerber  v.  Nampa  Irr.  Dist,  16  Pae.  Rep.  142;  Lowe  v.  Tolo  County 

Idaho   1,  100  Pac.  Rep.   80;   Id.,  19  etc.  Co.,  8  Cal.  App.  167,  96  Pac.  Rep. 

Idaho   765,   116  Pae.  Rep.   104;   Mc-  379;  affirmed,  157  Cal.  503,  108  Pae. 

Dermont  ▼.  Anaheim  etc.  Co.,  124  Cal.  Rep.  297. 

112,   56   Pac.   Rep.   779;    Lanning  t.  See,  also,  Dalton  v.  Kelsey,  58  Ore. 

Osborne,  76  Fed.  Rep.   319;   Blakely  244,  114  Pae.  Rep.  464. 

T.  Ft  Lyon  ete.  Co.,  31  Colo.  224,  73  Where   a   buyer   of   an   irrigation 
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consumer's  right  dates  only  from  the  time  of  the  lawful  demand 
and  the  tender  of  the  rate,  'in  an  action  for  damages  for  the  failure 
to  furnish  the  water,  the  defendant-  company  is  liable  only  for  the 
loss  sustained  after  such  demand  and  tender.*  Not  only  may  actual 
damages  be  recovered  for  the  failure  of  a  company  to  furnish 
water,  but  where  the  company  has  been  guilty  of  oppression,  fraud, 
or  malice,  exemplary  or  punitive  damages  may  be  recovered.^  The 
company  is  not  liable,  however,  in  the  absence  of  contract  where, 
without  fault,  the  supply  of  water  ran  short  and  for  that  reason 
it  was  unable  to  deliver  the  water.  ^ 

The  burden  of  proof  is  upon  the  corporation  where  it  has  failed 
to  supply  consumers  with  water,  to  show  good  cause  for  not 
doing  so.''^ 

§  1508.  State  regulations — For  protection  of  rights  of  company. 
— Not  only  may  a  State  provide  laws  for  the  protection  of  the  rights 
of  the  consumers  of  the  water  furnished  by  public  service  or  quasi- 
public  corporations,  1  and  prescribe  the  various  duties  of  such  cor- 
porations organized  for  profit,  as  discussed  in  the  previous  sections,^ 
but  it  may  also  provide  laws  for  the  protection  of  the  various  rights 
acquired  by  those  corporations.    These  private  water  corporations, 

plant  accepted  the  plant  when   com-  556,  65  Pae.  Eep.  1085,  where,  under 

pleted,  and  stated  in  writing  that  it  the  facts,  it  was  held  error  to  not  in- 

was  erected  according  to  the  contract,  struct  that  punitive  damages  could  not 

and  he  procured  an  extension  of  the  be  allowed. 

note  for  the  price,  based  on  his  waiver  6  Lassen  Irr.  Co.  v.  Long,  157  Cal. 

of  all  damages,  he  could  not  recover  54,  106  Pae.  Eep.  409;  Niehaus  Bros, 

damages    for   the    sellers'    failure   to  v.  Contra  Costa  W.  Co.,  159  Cal.  305, 

deliver  the  plant  in  time.     Fairbanks  113  Pae.  Eep.  375. 

etc.  Co.  V.  Stites,  Tex.  Civ.  App.  7  Gerber   v.    Nampa    Irr.   Dist.,    16 

,  125  S.  W.  Eep.  636.  Idaho   1,   100  Pae.  Eep.   80;   Id.,   19 

For  actions  for  damages  for  failure  Idaho  765,  116  Pae.  Eep.  104;  MUler 

to  furnish  water,  see  Chap.  83.  v.  Mount  Nebo   etc.   Co.,  37  Utah  1, 

See,  also,  for  damages  for  the  fail-  106  Pao.  Eep_  504. 

ure  to   furnish  water  under  contract,  See,  also,  for  actions  for  damages, 

See.  1507.  Chap.  83. 

i  Western   etc.   Co.   v.   Chapman,   8  i  That  they  are  public  service  cor- 

Ean.  App.  778,  59  Pae.  Eep.  1098.  porations,  "see  Sec.   1493. 

5  Lowe  V.  Yolo  County  etc.  Co.,   8  2  For   the   State   regulation   of  the 

Cal.  App.  167,  96  Pae.  Eep.  379;  af-  duties  of  corporations,  see  Sees.  1495- 

firmed,  157  Cal.  503,  108  Pae:  Eep.  297.  1497. 

But  see  Mabb  v.  Stewart,  133  Cal. 
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organized  for  the  express  purpose  of  profit  by  furnishing  or  carry- 
ing water  for  others,  are  expressly  recognized  by  the  constitutions, 
statutes,  and  decisions,  not  only  as  legitimate,  but  as  necessary  or- 
ganizations.3  And,  as  it  takes  the  joint  actions  of  the  corporation 
and  the  consumers  to  make  or  maintain  a  valid  appropriation — the 
one  to  divert  and  carry  the  water  to  the  place  of  use,  and  the  others 
to  actually  apply  the  water  to  some  beneficial  use  or  purpose — for 
the  successful  cultivation  of  the  arid  region,  both  the  company  and 
the  consumers  are  therefore  equally  indispensable.  It  therefore 
follows  that  such  corporations  are  entitled  to  an  equal  protection 
under  the  law,  as  are  those  who  are  the  actual  consumers  of  the 
water  furnished  by  them.*  Therefore,  not  only  will  the  law  pro- 
tect such  corporations  in  their  right  to  acquire  property  necessary 
for  their  successful  operations,  such  as  water  rights,  rights  of  way, 
and  other  real  and  personal  property,^  but  it  will  also  protect  them 
in  such  rights  and  property  after  they  have  been  once  acquired. 
Therefore,  such  a  corporation  may  maintain  in  its  corporate  name 
an  action  to  protect  its  rights  and  those  of  its  consumers,  without 
making  either  its  stockholders  or  consumers  parties,  and  that,  too, 
regardless  of  the  question  whether  the  status  of  the  corporation  is 
regarded  as  the  appropriator  of  the  water,  and,  therefore,  the  owner 
of  the  water  rights,  or  whether  it  is  regarded  as  the  mere  carrier  of 
the  water  for  the  consumers,  who  are  regarded  as  the  appropriators 

3  For  the  right  to  organize  water  tution  and  statutes  permitting)  as  to 
corporations  for  the  purpose  of  profit,  encourage  the  investment  of  capital  in 
see  See.  1491.  the    construction     of     reservoirs    and 

4  "  To  .the  successful  cultivation  of  canals  for  the  storage  and  transporta- 
that  region,  the  carrier  and  consumer  tion   of  water."     Wheeler  v.   North- 
are     therefore    equally    indispensable,  em   Colo.   Irr.   Co.,   10   Colo.   582,    17 
Hence  a  wise  legislative  policy,   and  Pac.  Eep.  487,  3  Am.  St.  Eep.  603. 
an  intelligent  judicial  construction  re-  See,  also,  Wyatt  v.  Larimer  etc.  Co., 
quire   a   careful   consideration   of   the  18  Colo.  298,  33  Pac.  Eep.  144,  36  Am. 
privileges,  powers,  and  duties  of  the  St.  ■  Eep.   280 ;    reversing  Id,.,   1   Colo, 
carrier,  as  well  as  the  rights  and  ob-  App.  480,  29  Pac.  Eep.  906. 
ligations  of  the  consumer.    The  courts  5  For  the  appropriation  of  water  by 
should  protect  the  consumer  in  the  full  corporations,  see  Sees.  684,  1470. 
enjoyment   of   his    constitutional   and          For  rights  of  way  over  public  lands, 
statutory  rights;  but  they  should  also  see  Chap.  51,  Sees.  927-971. 
jealously  guard  the  rights  of  the  ear-  For    rights    of    way    over    private 
rier,  and  so  deal  with  it  (the  eonsti-  lands,  see  Chap.  52,  Sees.  972-993. 
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and  the  owners  of  the  water  rights.®  So,  too,  regardless  of  this 
status,  such  corporations  are  also  entitled  to  a  reasonable  compensa- 
tion for  the  furnishing  of  the  water  from  the  consumers  of  the  same, 
whether  they  are  considered  as  the  owners  of  the  water  rights  and 
such  furnishing  is  by  way  of  the  sale  or  rental  of  the  same,  or 
merely  have  a  right  to  compensation  for  their  services  for  carrying 
the  water  to  the  place  of  use  by  its  consumers.  The  State  authori- 
ties can  not  fix  such  a  low  rate  ^r  the  water  or  for  the  services 
of  the  company  that  it  may  not  be  able  to  realize  for  its  stockholders 
a  reasonable  profit  for  their  investment,  or  which  would  be  con- 
fiscatory in  its  nature."^  So,  again,  the  law  protects  such  corpora- 
tions in  the  right  to  make  all  reasonable  contracts  with  the  con- 
sumers of  the  water  furnished  through  their  system  of  works,  and 
the  validity  of  all  such  legal  contracts  can  not  be  impaired  by  sub- 
sequent legislation,  or  by  decisions  of  the  courts.*  Again,  they  are 
protected  in  the  right  to  make  aU  reasonable  rules  and  regulations 
governing  the  distribution  of  the  water  to  the  respective  consumers, 
and  the  use  made  thereof  by  such  consumers.^  In  fact,  as  to  all 
phases  of  the  subject  and  as  to  all  questions  which  may  be  involved, 
the  rights  of  such  corporations  are  equally  protected  by  the  con- 
stitutions, statutes,  and  the  decisions  of  the  courts,  as  are  the  rights 
of  the  actual  consumers  of  the  water. 

-6  For  the  relation  of  such  corpora-  Co.,  22  Colo.  513,  45  Pac.  Eep.  444, 

tions    to    their    consumers,   see  Sees.  55  Am.  St.  Eep.  149;  reversing  3  Colo. 

1475-1477.  App.  255,  32  Pae.  Eep.  722. 

Therefore,  a  corporation  may  itself  7  For  the  regulation  of  water  rates, 

maintain   an  action    to    protect    the  see  Chap.  69,  Sees.  1368-1385. 

rights    of    its    stockholders    and   con-  8  For    contracts   with    corporations. 

Burners  against  another  company,  with-  see  Sees.  1509-1529. 

out  making  either  its  stockholders  and  For  the  impairment  of  contracts  af- 

eonsumers  or  those  of  the  other  com-  fecting  water  rates,  see   Sees.   1381- 

pany  parties,  or  setting  out  the  indi-  1383. 

vidual  rights  of  its  consumers.    Farm-  9  For  rules  and  regulations  by  cor- 

ers'   Ind.  D.  Co.   t.  Agricultural  D.  porations,  see  Sees.  1488,  1505. 


CHAPTER  77. 
CONTRACTS   WITH    COMPANIES, 

§  1509.  Scope  of  chapter. 

i  1510.  Corporations  for  profit — Power  to  contract. 

f  1511.  Contracts  bad  as  against  statute  or  public  policy. 

i  1512.  Contracts — Form  and  execution. 

§  1513.  Contracts — Construction. 

§  1514.  The  extent  of  rights  conferred  by  contracts. 

S  1515.  Extent  of  rights — Contracts  that  run  with  the  land. 

i  1516.  Contracts  to  turn  control  of  companies  over  to  the  consumers- 
General  scheme  and  results. 

§  1517.  Contracts  to  turn  control  over  to  consumers — The  enforcement  of 
such  contracts. 

1 1518.  Contracts  to  turn  control  over  to  consumers — Liability  on  contracts 
for  the  sale  of  excess  rights. 

S  1519.  Performance  of  contracts. 

§  1520.  Contracts— ^The  enforcement  of  performance. 

§  1521.  Recovery  on  contracts  for  water  furnished. 

§  1522.  Recovery  on  contracts  for  water  furnished  where  a  lien  on  the 
land. 

§  1523.  Reformation  of  contracts. 

§  1524.  Rescission  of  contracts. 

§  1525.  The  cancellation  or  annulment  of  contracts. 

i  1526.  Breach  of  contracts. 

§  1527.  Breach  of  contracts — Act  of  God  as  excuse  for  failure  to  perform. 

§  1528.  Breach  of  contracts — Forfeiture  of  rights. 

i  1529.  Breach  of  contracts — Damages. 

§  1509.  Scope  of  chapter, — We  have  discussed  the  subject  of 
contracts  relating  to  water  rights  between  individuals  in  another 
chapter.  1  In  this  chapter,  we  will  confine  our  discussion,  in  the 
main,  to  the  subject  of  contracts  between  corporations,  organized 
for  the  purpose  of  furnishing  water  to  others,  and  individual  con- 
sumers of  the  water  so  furnished. 

§  1510,  Corporations  for  profit — Power  to  contract. — One  of  the 
general  powers  granted  to  water  corporations  organized  for  the  pur- 
pose of  profit  is  the  power  to  make  contracts  with  their  consumers 
for  the  furnishing  of  water,  and  for  other  purposes,  and  the  condi- 

1  See  Chap.  50,  Sees.  917-926, 

(2715) 
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tions  upon  which  the  water  will  be  furnished.  The  time  has  prac- 
tically passed  in  this  country  when  a  person  can  settle  upon  a  tract 
of  land,  and,  by  his  independent  action,  or  even  associated  with  his 
neighbors,  appropriate  and  divert  water  for  the  irrigation  of  his 
land  from  some  natural  stream,  or  other  natural  source  of  water 
supply.  Practically  all  of  the  water  of  the  smaller  sources  of  supply 
has  already  been  appropriated;  and,  in  order  to  obtain  water  for 
new  lands,  it  is  necessary  to  take' it  from  the  larger  streams,  and 
to  convey  it  to  a  considerable  distance.  All  of  this  requires  large 
amounts  of  capital  in  order  to  construct  the  necessary  diverting 
and  conveying  works.  This  work  of  construction  has  been,  and  is 
now  being  performed  by  large  companies,  oftentimes  before  there 
is  a  single  settler  upon  the  land.  After  these  companies  are  ready 
to  furnish  the  water,  and  sometimes  before,  they  induce  settlers 
to  take  up  the  lands  under  their  systems  of  works,  and  agree  to  fur- 
nish them  with  water  sufficient  for  the  proper  irrigation  of  their 
lands.  1  And,  therefore,  the  most  common  method  is  for  these  water 
companies  to  furnish  the  water  to  consumers  under  written  con- 
tracts. And,  although  these  corporations  are  regarded  as  public 
service  or  quasi-public  corporations,^  therefore  subject  to  the  regu- 
lation and  control  of  the  legislature  and  the  courts  of  the  State 
where  their  operations  are  carried  on,  and  are  duty  bound  to  fur 
nish  the  water  to  all  applicants  to  the  full  extent  of  their  capacity, 
such  contracts,  where  not  in  violation  of  law,^  or  against  public 
policy,  are  regarded  as  "ordinary  contracts  between  private  indi- 
viduals," and,  without  regard  to  the  question  of  public  use,  are 
enforceable  as  such.*    But,  as  all  its  powers  come  from  the  State, 

1  See,  also.  Sees.  1498-1503.  could  be  enforced  against  the  defend- 
For  contracts  under  the  Carey  Act,      ants.     And  the  Court  said:      "It  is 

see  Sees.  1330,  1333.  left  to  the  legislature  the  power  and 

For   power   to   fix   water   rates  by      discretion   of   regulating   the   sale   of 

contract,  see  Sees.  1381-1385.  water  outside  of  municipalities  if  the 

2  See  See.  1493.  time   should   come   when,   in   its   wis- 

3  See  Sees.  1513,  1514.  dom,  it  thought  such  regulation  was 

4  In  a  leading  ease  in  California,  it  called  for,  or  to  allow  the  people  to 
is  held  that  where  the  board  of  super-  continue  to  freely  contract  on  the  sub- 
visors  had  not  fixed  the  water  rates,  ject  as  they  had  been  accustomed  eon- 
a  contract  whereby  a  water  company  tinuously  to  do  since  before  the  State 
undertook  to  furnish  water  for  irriga-  was  organized  as  a  government.  .  .  . 
tion  purposes  was  not  forbidden  by  Our  conclusion  is  that  the  contract  in- 
the  provisions  of  the  constitution,  and  volved  in  the  ease  at  bar  is  not  made 
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such  a  corporation  can  only  contract  in  the  way  allowed  by  law. 
And,  therefore,  its  powers  and  obligations,  except  those  which  grow 
out  of  contracts  lawfully  made,  depend  alone  upon  the  statute,  and 
such  alterations  and  amendments  thereof  as  may,  from  time  to 
time,  be  made  by  the  proper  authority.^  But  contracts  between 
such  a  corporation  and  its  consumers  are  not  annulled  or  rendered 
invalid  merely  by  constitutional  provisions  or  statutory  enactments 
looking  merely  to  the  public  supervision  or  the  State  control  of 
water  companies,  or  to  the  regulation  and  control  of  the  water  sup- 
ply within  the  jurisdiction  of  a  certain  State.®  And,  so,  until  there 
has  been  some  definite  law  passed  relating  to  a  particular  subject, 
or  some  definite  action  by  the  authority  in  power  regulating  the 
subject,  contracts  which  would  not  otherwise  be  invalid  will  be  en- 
forced.'' 


invalid  by  the  provisions  of  the  con- 
stitution invoked  by  appellants." 
Fresno  Canal  &  Irr.  Co.  v.  Park,  129 
Cal.  437,  62  Pae.  Eep.  87. 

See,  also,  Leavitt  v.  Lassen  Irr.  Co., 
157  Cal.  82,  106  Pae.  Eep.  404; 
Souther  v.  San  Diego  Mume  Co.,  112 
Fed.  Eep.  228;  aflE'd,  121  Fed.  Eep. 
347,  57  C.  C.  A.  561,  holding  that  a 
contract  with  the  company  to  prorate 
the  water  in  times  of  scarcity  could  be 
enforced.  So,  where  the  plaintiff  com- 
pany had  contracted  with  various  par- 
ties to  supply  them  with  water,  it  was 
held  that  this  would  not  destroy  the 
public  use.  "It  would  rather  tend  to 
show  use  by  many,  and  thus  establish 
the  use  for  the  public  benefit."  Pon- 
tantico  Waterworks  Co.  v.  Bird,  130 
N.  T.  259,  29  N.  E.  Eep.  246. 

"None  of  the  rights  to  the  waters 
of  a  running  stream,  under  the  con- 
stitution and  statutes  of  the  State, 
which  may  be  acquired  by  user,  can  in 
any  manner  affect  the  obligations  or 
relations  of  the  contracting  parties. 
The  company  was  the  owner  of  the  fee 
in  the  land  on  which  the  lake  was 
situated  and  had  an  absolute  title  to 
the  water,  with  the  right  and  privilege 


of  sale,  according  to  their  own  pleas- 
ure." Eockwell  V.  Highland  D.  Co., 
1  Colo.  App.  396,  29  Pae.  Eep.  285. 

5  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  8.  847,  28  L.  Ed. 
173,  4  Sup.  Ct.  Eep.  48. 

6  For  the  laws  of  State  control,  see 
Chap.  68,  Sees.  1337-1367. 

For  State  control  of  water  rates,  see 
Chap.  69,  Sees.  1368-1385. 

7  So,  neither  the  provision  of  the 
California  constitution  that  water  ap- 
propriated for  irrigation  is  for  a  pub- 
lic use,  nor  the  statutory  enactment 
that  the  county  commissionprs  may  fix 
the  water  rates  which  may  be  charged 
consumers  by  a  company,  affects  the 
right  of  the  company  to  contract  upon 
this  subject,  until  such  rates  are  actu- 
ally fixed  in  pursuance  to  the  law. 
San  Diego  Flume  Co.  v.  Souther,  90 
Fed.  Eep.  164,  32  C.  C.  A.  548,  61 
XT.  S.  App.  134;  Id.,  104  Fed.  Eep.  706, 
44  C.  C.  A.  143. 

See,  also,  Fresno  Canal  Co.  v.  Park, 
129  Cal.  437,  62  Pae.  Eep.  87;  Stanis- 
laus W.  Co.  V.  Bachman,  152  Cal.  716, 
93  Pae.  Eep.  858,  15  L.  K.  A.,  N.  8., 
359. 
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1 1511.  Contracts  bad  as  against  statute  or  public  policy. — ^But, 
as  we  have  discussed  ia  previous  sections,  a  corporation  formed  for 
the  purpose  of  supplying  water  to  consumers  is  a  public  service 
'  or  quasi-public  corporation,  and  as  such  is  bound  to  serve  the  public 
without  unjust  discrimination.  It  therefore  follows  that  such  a 
corporation  has  no  right  or  power  to  bind  itself  by  a  contract  which, 
if  enforced,  would  render  it  unable  to  serve  the  public  on  those 
terms,  and,  therefore,  to  render  it»jinable  to  carry  out  its  main  pur- 
pose for  which  it  was  organized.  In  other  words,  such  a  corpora- 
tion, owing  a  duty  to  the  public,  can  not  make  a  valid  contract  to 
exempt  itself  from  the  performance  of  such  duty.^ 

A  contract  requiring  a  consumer,  in  advance  of  being  furnished 
water,  to  surrender  his  pubUe  right  to  the  delivery  of  water  ia 
illegal  per  se  and  void.^ 

Although  water  companies  have  the  power  to  make  aU  reason- 
able contracts  with  the  consumers  furnished  with  water  which  are 
not  in  conflict  with  the  constitution  and  statutes  of  the  State  where 
their  operations  are  carried  on,  they  have  no  power  to  make  con- 
tracts which  do  conflict  with  the  constitutions  or  statutes,  or  those 
which  are  so  unreasonable  in  their  terms  as  to  be  against  public  pol- 

1  Sammons  v.  Kearney  Irr.  Co.,  77  rado  Irr.  Co.,  10  Colo.  582,  17  Pac. 

Neb.  580,  110  N.  W.  Kep.  308,  8  L.  Eep.  487,  3  Am.  St.  Kep.  603;  Lowe  v. 

E.  A.,  N.  a,  404,  where  it  was  held  Yolo  etc.  Co.,  157  Cal.  503,  108  Pac. 

that  it  can  not  biad  itself  to  serve  one  Eep.  207;  afE'g  Id.,  8  Cal.  App.  167, 

person  to  the  exclusion  of  all  others.  96  Pac.  Eep.  397. 

Chicago  Gaslight  Co.  v.  People's  Gas-  Irrigation  companies  authorized  to 

light  Co.,  121  m.  530,  13  N.  E.  Eep.  exercise  the  power  of  eminent  domain 

169,  2  Am.  St.  Eep.  124;  Barstow  Irr.  are  quasi-publie  corporations  and  can 

Co.  V.  Cleghon,  41  Tex.  Civ.  App.  531,  not  limit  their  liability  to  the  public 

93  S.  W.  Eep.  1020;  Colorado  etc.  Co.  by    contract.      Colorado    etc.    Co.    v. 

V.  McParland,  50  Tex.  Civ.  App.  92,  94  McFarland,  50  Tex.  Civ.  App.  92,  94 

S.  W.  Eep.  400,  109  S.  W.  Eep.  435;  S.  W.  Eep.  400,  109  S.  W.  Eep.  435. 

Green  v.  Byers,  16  Idaho  178,  101  Pac.  2  San  Diego  etc.  Co.  v.  Sharp,  97 

Eep.  79,  citing  9  Cyc.  p.  450;  WUter-  Fed.  Eep.  394,  38  CCA.  220;  Greon 

ding  V.  Green,  4  Idaho  778,  45  Pac.  v.  Byers,  16  Idaho  178,  101  Pac.  Eep. 

Eep.  134;  Gould  v.  Maricopa  etc.  Co.,  79,  citing  9  Cyc.  p.  450. 

8  Ariz.  429,  76  Pac.  Eep.  598 ;   Salt  One  maintaining  an  irrigation  canal 

Eiver  etc.  Co.  v.  Nelssen,  10  Ariz.  9,  under  the  statute  can  not  impose  nn- 

85  Pac.  Eep.  117,  12  L.  E.  A.,  N.  S.,  just  or  unreasonable  terms  by  contract 

711,  16  Am.  &  Eng.  Ann.  Cas.  796;  upon    water    users;    any    such    terms 

Combs  V.  Agricultural  Ditch  Co.,  17     being  void.     Granger  v.  Hishi,  

Colo.  146,  28  Pac.  Eep.  966,  31  Am.  St.      Tex.  Civ.  App.  >  139  8.  W.  E^. 

Eep.  275;  Wheeler  v.  Northern  Colo;  1002. 
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icy,  and  such  contracts  will  not  be  enforced  hj  the  courts.  There 
is  nothing  in  this  principle  peculiar  to  contracts  with  water  com- 
panies, but  it  applies  to  all  contracts.  We  will,  however,  cite  some 
instances  where  such  contracts  have  been  held  void,  where  made 
between  a  water  company  and  its  consumers. 

Where  in  a  contract  it  was  provided  that:  "If  the  said  ditch 
company  .  ,  .  shall  at  any  time  wilfully  or  malignantly  fail 
or  refuse  to  comply  with  the  terms  of  the  indenture  as  to  the  fur- 
nishing of  said  water,  ...  it  shall  be  lawful  for  the  party 
so  entitled  to  such  water  to  draw  from  and  take  aU  such  water  as 
he  may  be  entitled  to,"  the  clause  was  held  void  by  the  Supreme 
Court  of  Colorado,  upon  the  ground  that  "the  right  claimed  by  the 
consumer  is  a  right,  the  exercise  of  which  is  positively  prohibited 
by  the  statute  of  this  State,"  as  being  in  contravention  to  the  pro- 
visions thereof,  regulating  the  taking  and  distribution  of  water  from 
natural  streams.^  In  this  case  the  Supreme  Court  affirmed  the 
ruling  of  the  Court  of  Appeals,  which  also  held  the  contract  void, 
but  upon  different  ground:  First,  "It  is  a  right  incompatible  with 
the  right  of  control  incident  to  the  ownership  of  property";  and, 
second,  "It  is  against  public  policy,  as  tending  to  confusion  and  a 
breach  of  the  peace  in  allowing  parties  to  take  whatever  water  they 
required,  regardless  of  the  rights  of  others  having  the  same  right." 
The  Supreme  Court  termed  its  ruling  "a  safer  and  better  reason."  * 

Any  contract  providing  for  the  payment  of  a  bonus,  or  an  initia- 
tion fee,  as  a  condition  precedent  to  the  company  furnishing  the 
water,  and  over  and  above  the  legal  rates  which  the  company 
might  charge  for  the  water,  is  void  as  against  the  statute,  if  there 
is  one,^  and  as  against  public  policy,  if  there  is  no  such  statute.* 

8  White   V.   Tanners'    etc.    Co.,   22  See,  ajao,  the  ease  of  Souther  v.  San 

Colo.  191,  43  Pao.  Eep.  1028,  31  L.  Diego   ete.   Co.,   112   Fed.  Eep.   228; 

E.  A.  828.  aff'd  121  Fed.  Eep.  347,  57  C.  C.  A. 

4  Farmers '  ete.  Co.  T.  White,  5  Colo.  561,  wherein  Mr.  Justice  Eoss  criti- 
App.  1,  31  Pac.  Eep.  345,  348.  eized  the  ruling  in  the  Park  case  for 

5  Schneider  v.  People,  30  Colo.  493,  the  reason  that  the  language  therein 
71  Pac.  Eep.  369.  But*  see  Fresno  used  did  not  inhibit  contracts  which 
Canal  Co.  v.  Park,  129  Cal.  437,  62  were  discriminatory  or  were  unreason- 
Pac.  Eep.  87,  where,  construing  the  able  to  the  consumers. 

contract  involved  in  the  case,  the  Court  6  Where  a  lawful  demand  was  made 

said:      "Our   conclusion  is   that   the  for  the  water  and  the  manager  of  the 

contract  involved  in  the  case  is  not  company  showed  and  read  to  the  appli- 

made  invaUd  by  the  provision  of  the  cant  the  contract  and  said  that  the 

constitution  invoked  by  appellants. ' '  company  could  not  furnish  the  water 
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So,  also,  a  contract  requiring  as  a  condition  precedent  to  the  com- 
pany furnishing  the  water,  that  all  dues  and  charges  for  the  water 
previously  furnished  to  the  land,  or  to  the  individual,  should  be 
paid,  is  void,  both  as  against  the  statutory  duty  of  the  company  to 
furnish  water,  and  also  void  for  the  want  of  consideration^ 

A  parol  contract  to  furnish  water  "at  all  times"  is  void  under 
the  statute  of  frauds,  as  a  contract  not  to  be  performed  within  one 
year.s  Contracts  whereby  the  viiater  company  agrees  to  furnish 
more  water  than  it  owns  or  controls,  or  more  than  the  capacity  of 
its  works  will  furnish,  are  void,  and  the  company  will  be  enjoined 
from  furnishing  the  water  to  the  parties  contracting  after  its  rights 
or  capacity  has  been  exhausted,  at  the  instance  of  the  consumers 
who  had  acquired  prior  rights  within  the  capacity  of  the  company 
to  furnish  the  water.^ 


at  that  rate  unless  the  applicant  paid 
a  bonus,  it  was  held  that  the  refusal  of 
the  water  was  unwarranted,  and  the 
Court  said:  "That  the  exaction  by 
the  company  of  a  royalty  or  bonus  as 
a  condition  precedent  to  furnishing 
water  to  consumers  under  its  ditch  is 
unlawful,  is  too  well  settled  to  admit 
of  discussion."  Northern  Colo.  Irr. 
Co.  V.  Eichards,  22  Colo.  450,  45  Pae. 
Eep.  423 ;  Crow  v.  San  Joaquin  etc.  Co. 
130  Cal.  809,  62  Pac.  Eep.  562,  1058; 
Wheeler  v.  Northern  Colo.  Irr.  Co.,  10 
Colo.  582,  17  Pac.  Eep.  487,  3  Am.  St. 
Eep.  603. 

See,  also,  Leavitt  v.  Lassen  Irr.  Co., 
157  Cal.  82,  106  Pae.  Eep.  404. 

See,  also.  Sec.  1384. 

7  Crow  V.  San  Joaquin  etc.  Co.,  130 
Cal.  309,  62  Pac.  Eep.  562,  1058. 

See,  also,  for  the  duty  of  companies 
to  furnish  water.  Sees.  1498-1502. 

A  corporation  is  not  bound  by  an 
agreement  of  one  of  its  stockholders 
with  third  parties.  Lanham  v.  We- 
natchee  etc.  Co.,  48  Wash.  337,  93  Pac. 
Eep.  522. 

8  Metropolitan  etc.  Co.  v.  Topeka 
etc.  Co.  (Kan.),  132  Ped.  Eep.  702. 

9  So,    a    contract    whereby    certain 


stockholders  in  a  ditch  company  sold 
their  stock  to  a  reservoir  company,  the 
vendors  to  continue  in  possession  of 
their  certificates,  and  to  divert  water 
for  the  use  of  their  laud  to  the  same 
extent  theretofore  enjoyed,  and  the 
reservoir  company  to  have  the  right  to 
divert  for  storage  and  direct  irrigation 
the  difference  between  the  quantity  of 
water  actually  needed  by  the  vendors 
and  the  maximum  represented  by  the 
certificates  in  the  priorities  of  the 
ditch,  was  held  invalid  as  requiring  the 
water  rights  evidenced  by  the  shares 
of  stock  to  do  double  duty.  Cache  La 
Poudre  etc.  Co.  v.  Hawley,  43  Colo.  32, 
95  Pac.  Eep.  317;  Farmers'  Highline 
etc.  Co.  V.  Southworth,  13  Colo.  Ill,  21 
Pac.  Eep.  1028,  4  L.  E.  A.  767;  Lan- 
ning  V.  Osborne,  76  Ped.  Eep.  319; 
Wyatt  V.  Larimer  etc.  Co.,  18  Colo. 
298,  33  Pae.  Eep.  144,  36  Am.  St.  Eep. 
280;  rev'g  1  Colo.  App.  480,  29  Pac. 
Eep.  906;  McDermont  v.  Anaheim  etc. 
Co.,  124  Cal.  112,  56  Pae.  Eep.  779; 
Brown  v.  Farmers'  etc.  Co.,  26  Colo. 
66,  56  Pac.  Eep.  183. 

See,  also,  for  duty  to  furnish  water- 
compulsory  service,  See.  1506. 
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As  is  the  case  with  other  contracts,  these  contracts  must  he  freely 
and  voluntarily  entered  into.  Therefore,  a  contract  entered  into 
under  duress  is  voidable.  So,  where  a  party  is  entitled  to  water 
from  a  ditch  company,  and  does  everything  that  the  constitution 
and  laws  of  the  State  require  of  him  to  do  in  order  to  get  it,  the 
water  company  is  bound  to  deliver  him  the  water,  and  can  not  re- 
quire him  to  sign  a  special  contract,  binding  him  to  do  certain  things, 
which  the  law  does  not  require  him  to  do.  Such  a  contract  "is 
voidable,  if  not  void."  ^°  A  contract  by  which  a  director  obtains 
from  a  corporation  its  property  or  an  advantage  to  himself  is  void- 
able only  at  the  instance  of  the  corporation,  or  its  stockholders. ^^ 

It  may  be  stated  as  a  general  rule  of  law  upon  this  subject  that 
a  contract  made  by  a  public  service  corporation  with  a  consumer  in 
and  of  itself  is  not  in  violation  of  State  law  or  the  provisions  of  the 
constitution  of  the  State  where  it  is  to  be  enforced.  The  validity 
of  each  and  every  contract  depends  upon  its  special  terms  as  to 
whether  or  not,  in  effect,  it  comes  within  the  question  of  being  rea- 
sonable or  otherwise,  as  to  all  of  its  provisions,  and  whether  or  not 
such  a  contract  is  reasonable  is  a  question  of  fact,  and  depends  upon 
each  particular  case. 

§  1512.  Contracts — Form  and  execution. — The  usual  and  better 
form  of  water  contracts  is  to  have  them  in  writing.  However,  an 
oral  contract  for  the  perpetual  use  of  water  sufficient  to  irrigate  160 
acres  of  land,  based  upon  the  consideration  of  the  consumer  aiding  in 
the  construction  of  the  canal  of  the  company,  which  was  performed 
by  both  parties,  and  followed  by  the  possession  and  use  of  the  water 
for  several  years,  is  held  sufficient  to  maintain  an  action  for  specific 
performance  and  to  enforce  the  right  thus  acquired,  and  not  within 
the  statute  of  frauds.^     But  whixe  there  is  no  such  consideration 

10  "Where  one  enters  into  a  con-  St.  Eep.  275;   San  Diego  v.  City  of 

tract    by    reason    of    compulsion    or  National  City,  74  Fed.  Eep.  79;  Wil- 

threats,  there  is  nothing  but  the  form  terding  v.  Green,  4  Idaho  773,  45  Pac. 

of  a  contract  without  its  substance. ' '  Eep.  134 ;  Lowe  v.  Yolo  etc.  Co.,  8  Cal. 

(Jreen  v.  Byers,  16  Idaho  178,  101  Pac.  App.  204,  96  Pac.  Eep.  379. 

Eep.  79,  citing  9  Cye.  p.  450.  ii  Fudickar  v.   East  Eiverside  Irr. 

A  contract  signed  under  duress,  op-  Dist.,  109  Cal.  29,  41  Pac.  Eep.  1024; 

pression,  or  compulsion  is  void.     See  Goodell  t.  Verdugo  etc.  Co.,  138  Cal. 

See.  920.  308,  71  Pac.  Eep.  354. 

See  Combs  v.  Agrieultural  Ditch  Co.,  i  McLure  v.  Koen,  25  Colo.  284,  53 

17  Colo.  146,  28  Pac.  Eep.  966,  31  Am.  Pac.  Eep.  1058. 

171— Kin.  on  Irr. 
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as  above,  a  water  company  whose  business  is  to  furnish  water  to 
consumers,  under  a  parol  agreement,  which  it  was  contemplated 
should  be  reduced  to  writing,  but  which  was  not  so  reduced,  it  was 
held  that  a  recovery  could  not  be  had  upon  the  contract,  but  that 
the  company  could  only  recover  on  a  quantum  meruit.^ 

As  is  the  case  with  other  contracts,  contracts  with  a  water  com- 
pany must  be  duly  executed  by  the  parties  thereto.  Otherwise  it 
can  not  be  regarded  that  the  minds  of  the  parties  have  met,  and 
there  is,  therefore,  no  binding  contract  between  them.^  Such  con- 
tracts may  be  executed  by  an  agent  upon  the  part  of  the  company, 
where  he  has  been  duly  authorized  to  act  in  sueh  behalf.  In  fact, 
this  is  a  very  common  method  for  the  execution  of  such  contracts. 
But,  where  so  executed,  the  contracts  are  subject  to  the  general  rule, 
that  the  agent  must  not  be  interested  in  the  contract  adversely  to 
the  rights  of  the  company.  Neither  can  the  directors,  making  a  con- 
tract in  behalf  of  a  company,  be  interested  in  the  same  adversely 
to  the  interests  of  the  corporation,  or  the  remainder  of  the  stock- 
holders who  are  not  so  interested.*  "The  existence  of  an  agent's 
authority  is  a  question  of  fact  to  be  ascertained  by  the  jury,  but 
what  the  agent  may  do  under  the  power  conferred  is  a  question  of 
law  to  be  determined  by  the  Court."  ^ 

But  it  is  held  tliat  a   parol   con-  on  the  part  of  snch  directors  in  not 

tract  to  fnrnish  water  "at  all  times"  causing  the  contract  to  be  set  aside, 

is  void  under  the  statute  of  frauds  but  allowing  the  other  party  to  ez- 

as   a   contract   not   to   be   performed  pend  money  on  the  strength  of  the 

within   one   year.     Metropolitan   etc.  contract. 

Co.  V.  Topeka  etc.  Co.,  132  Fed.  Eep.         A  principal  is  bound  by  the  contract 

702.  of    his    agent    within    the    ostensible 

See,  also,  for  the    sale    of    water  scope  of  the  agent's  authority.    Bay 

rights    by    parol    executed    contracts,  •  City  Irr.  Co.  v.  Sweeney,  Tex. 

Sees.  998-1000.  Civ.  App.  ,  81  8.  "W.  Eep.  545. 

2  Ferre  Canal  Co.  v.  Burgin,  106  Where  an  agent  makes  a  contract 
La.  309,  30  So.  Bep.  863.  on  -  behalf  of  his  principal  in  excess 

3  Ferre  Canal  Co.  v.  Burgin,  106  of  his  authority,  he  is  personally  liable 
La.  309,  30  So.  Eep.  863.  thereon,   under   an  implied   warranty 

i  Goodell  v.  Verdugo  etc.  Co.,  138  of   authority,   even   though   he   made 

Cal.  308,  71  Pac.  Eep.  354,  where  it  no    false    representations     concerning 

was   held   that   a   corporation  is   not  his  authority.    Anderson  v.  Adams,  43 

estopped  from  challenging  the  validity  Ore.  621,  74  Pao.  Eep.    215. 

of  a  contract  made  on  its  behalf  by  s  Anderson  y.  Adams,  43  Ore.  621, 

its    directory,    interested    therein    ad-  74  Pac.  Eep.  215. 
Tersely  to  the  corporation,  by  laches 
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§  1513.  Contracts — Construction. — The  construction  of  con- 
tracts made  with  water  companies  for  the  furnishing  of  water  to 
consumers,  or  upon  other  phases  of  the  subject,  are  held  to  be  sub- 
ject to  the  usual  rules  of  construction  as  are  other  contracts.  In 
the  construction  of  such  a  contract,  its  true  intent  and  the  meaning 
of  the  intentions  of  the  parties  thereto  must  be  first  determined  from 
the  terms  of  the  Instrument  itself.  And,  therefore,  rights  of  the 
respective  parties  under  such  a  contract  are  also  to  be  governed 
by  its  express  terms.  ^ 


l"We  need  not  stop  to  inqviire 
what  are  the  rights  of  the  separate 
appropriators  of  the  water  in  the  ab- 
sence of  a  contract.  We  are  dealing 
with  those  which  grew  out  of  this  con- 
tract, bearing  in  mind  that  all  rights 
are  reserved  to  the  appellee  which  are 
not  in  terms  granted  to  the  appel- 
lant. ' '  Consolidated  Canal  Co.  t.  Mesa 
Canal  -Co.,  177  IT.  S.  296,  44  L.  Ed. 
777,  20  Sup.  Ct.  Eep.  628;  affirming 
Id.,  6  Ariz.  135,  53  Pao.  Eep.  575. 

Under  the  Eevised  Codes  of  Mon- 
tana, Section  5025,  the  intention  of 
the  parties  must  be  ascertained  in  the 
first  instance  by  reference  to  the  lan- 
guage used  in  the  contracts,  and, 
where  the  words  used  are  clear  and 
unambiguous,  interpretation  need  not 
be  resorted  to.  Quirk  v.  Eioh,  40 
Mont.  552,  107  Pac.  Eep.  821. 

A  contract  perfectly  clear  in  its 
terms,  parol  evidence  of  prior  conver- 
sations between  the  parties,  and  of 
what  was  understood  respecting  the 
consideration,  was  properly  rejected. 
Bryan  v.  Idaho  etc.  Co.,  73  Cal.  249, 
14  Pao.  Eep.  859. 

' '  The  vendors  in  an  action  for  dam- 
ages for  failure  to  comply  with  a  con- 
tract can  not  show  by  ■  oral  evidence 
that  they  were  not  required  to  fur- 
nish the  amount  of  water  specified 
in  the  contract."  Babcook-Comish 
Co.  r.  TTrquart,  53  Wash.  168,  101  Pac. 
Eep.  713. 


A  prospectus  containing  statements 
as  to  the  character  and  nature  of  con- 
tracts proposed  to  be  made  and  en- 
tered into  by  a  company  issuing  the 
prospectus,  standing  alone,  is  not  suf- 
ficient to  found  a  cause  of  action. 
Where  the  action  is  based  upon  a  writ- 
ten contract  entered  into  in  pursuance 
of  the  statements  contained  in  such 
prospectus,  the  presumption  is  the  en- 
tire contract  was  embodied  in  the 
writing,  and  the  writing  itself  is  the 
best  evidence  of  its  contents  and  the 
rights  conferred  thereunder.  Idaho 
etc.  Co.  V.  Great  Western  Beet  Sugar 
Co.,  18  Idaho  1,  107  Pac.  Eep.  989. 

"In  the  construction  of  a  written 
contract,  if  there  is  room  for  doubt 
as  to  its  true  meaning,  the  facts  and 
circumstances  out  of  which  such  con- 
tract arose  should  be  considered  and 
the  contract  construed  in  the  light  of 
such  facts  and  circumstances.  It  is 
the  universal  rule  in  the  construction 
of  contracts  that  the  intention  of  the 
parties  to  the  contract  should  be  as- 
certained, if  possible,  and  given  ef- 
fect."    State   v.    Twin   Falls    Canal 

Co.,  Idaho  ,  121  Pac.  Eep. 

1039. 

See,  also,  for  the  construction  of 
contracts,  Wyoming  Cent.  Irr.  Co.  v. 

Burroughs,  Wyo.  ,  115  Pao. 

Eep.  434;  Platte  Land  &  Water  Co.  v. 
Arnett,  88  Neb.  821,  130  N.  W.  Eep. 
752;  Wingard  v,  Copeland,  64  Wash. 
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If,  however,  from  the  terms  of  the  contract  itself,  the  meaning  is 
ambiguous  and  the  true  intent  of  the  parties  thereto  is  not  disclosed 
by  the  language  therein  employed,  then  competent  evidence  bear- 
ing on  the  construction  of  the  instrument  by  the  parties  them- 
selves,2  also  as  to  the  circumstances  surrounding  the  parties  at  the 
time  of  its  execution,  the  subject  matter  of  the  contract,  and  the 
purposes  and  objects  to  be  accomplished,  and  other  facts  and  cir- 
cumstances surrounding  each  particular  case,  may  be  considered  for 
the  purpose  of  ascertaining  the  true  intent  of  the  contract  and  the 
understanding  of  the  parties  as  to  its  terms.  And  if  it  is  possible 
to  give  such  a  construction  of  the  contract  that  will  render  it  valid, 
it  is  the  duty  of  the  Court  to  render  such  a  construction.^    Local 


214,   116   Pae.   Eep.   670;    Abbott  v. 

76  Land  &  Water  Co., Cal. , 

118   Pae.   Eep.   425;    Jones    r.    Van 

Nuys,  Cal.  ,  118  Pae.  Rep. 

541;    Lombard    v.    ScHotfeldt,    

Wash.  ,  123  Pae.  Eep.  787;  Con- 
tinental &  Commercial  Trust  &  Sav- 
ings Bank  v.  McCarty,  188  Fed.  Eep. 
273,  110  0.  C.  A.  251;  Spokane  Canal 
Co.  T.  Coffman,  54  Wash.  646,  103 
Pae.  Eep.  1106;  Evans  v.  Prosser 
Falls  Land  &  Pr.  Co.,  62  Wash.  178, 
113  Pae.  Eep.  271. 

zTilton  V.  Sterling  Coal  Co.,  28 
Utah  173,  77  Pae.  Eep.  758,  107  Am. 
St.  Eep.  689. 

The  constmetion  plaeed  upon  a  con- 
tract by  the  parties  thereto  is  impor- 
tant only  where  the  express  language 
of  the  contract  is  doubtful.  Davis  t. 
Eandall,  44  Colo.  488,  99  Pae.  Eep. 
323. 

3  Wyatt  V.  Larimer  etc.  Co.,  18  Colo. 
298,  33  Pao.  Eep.  144,  36  Am.  St. 
Eep.  280,  where  it  is  said:  "If  the 
terms  of  the  contract  admit  of  two 
meanings,  one  of  which  would  render 
the  contract  unlawful,  and  the  other 
lawful,  the  latter  construction  must 
bo  adopted." 

"Taking  the  two  papers  together, 
and  having  in  view  the  circumstances 


under  which  the  contract  was  entered 
into,  the  meaning  and  intention  of  the 
parties  can  be  understood  with  suffi- 
cient clearness.  The  contract  should 
receive  a  reasonable  interpretation, 
and  such  that  would  give  it  effect,  in- 
stead of  that  which  would  make  it 
void."  Sample  v.  Fresno  etc.  Co., 
129  Cal.  222,  61  Pae.  Eep.  1085. 

"The  least  that  can  be  said  of  this 
provision  of  the  contract  is  that  it  is 
ambiguous  and  doubtful.  Such  being 
the  case,  the  practical  construction 
plaeed  upon  it  by  the  parties  must 
control."  Mayberry  v.  Alhambra  etc. 
Co.,  125  Cal.  444,  54  Pae.  Eep.  530, 
58  Pae.  Eep.  68. 

"As  a  guide  to  a  correct  interpre- 
tation, the  law  permits  the  subject- 
matter  of  a  contract,  the  situation  of 
the  parties  at  the  time  of  the  execu- 
tion, and  all  the  surrounding  facts 
and  circumstances  to  be  taken  into 
consideration."  True  v.  Eocky  Ford 
etc.  Co.,  36  Colo.  143,  85  Pae.  Eep. 
842. 

See,  also,  Animas  etc.  Co.  v.  Small- 
wood,  Colo.  ,  125  Pae.  Eep. 

594;  Bonslett  v.  Butte  County  C.  Co., 

Cal.  App.  ,  122  Pae.  Eep. 

821. 

See,  also,  Farmers'  Pawnee  Canal 
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customs,  when  reasonable,  uninterrupted,  and  uniform,  in  a  locality 
or  district,  and  not  contrary  to  public  policy,  may  be  considered  by 
the  Court  in  the  construction  of  contracts,  and  may  affect  their  in- 
terpretation, by  raising  the  presumption  that  such  contracts  were 
made  with  respect  to  such  custom.*  The  custom  or  usage  must  also 
be  alleged  and  proven  as  any  other  fact.^  It  is  the  general  custom 
of  these  water  companies  in  contracts  for  the  furnishing  of  water 


Co.  T.  Henderson,  46  Cal.  37,  102  Pae. 
Bep.  1063;  Pomona  etc.  Co.  v.  San 
Antonio  W.  Co.,  152  Cal.  618,  93  Pae. 
Eep.  881;  Salt  Lake  City  etc.  Co.  v. 
Salt  Lake  City,  24  Utah  249,  25  XTtah 
441,  67  Pae.  Eep.  672,  71  Pae.  Eep. 
1069,  61  L.  E.  A.  648;  Brighton  v. 
Little. Co.,  14' Utah  42,  46  Pae.  Eep. 
268;  LoB  Angeles  v.  Los  Angeles  City 
W.  Co.,  124  Cal.  368,  57  Pae.  Eep. 
211,  571;  North  Point  ete.  Co.  v. 
Utah  ete.  Co.,  14  Utah  15,5,  46  Pae. 
Bep.  824;  Tilton  v.  Sterling  etc.  Co., 
28  Utah  173,  77  Pae.  Eep.  758, 
107  Am.  St.  Eep.  689;  Jenkins  v. 
Hooper  Irr.  Co.,  13  Utah  100,  44  Pae. 
Eep.    829;    Ellerbeek    v.    Salt    Lake 

City,  Utah  ,  81  Pae.  Eep. 

273;  Twin  Tails  etc.  Co.  v.  Lind,  14 
Idaho  348,  94  Pae.  Eep.  164;  Great 
Western  Sugar  Co.  v.  White,  47  Colo. 
547,  108  Pae.  Eep.  156. 

See,  also,  eases  cited  under  See. 
919. 

See,  also,  as  to  the  construction  of 
contracts,  Fresno  etc.  Co.  v.  Dun- 
bar, 80  Cal.  530,  34  Pae.  Eep.  275; 
San  Diego  Plume  Co.  v.  Chase,  87 
Cal.  561,  25  Pae.  Eep.  756,  26  Pae. 
Eep.  825;  Pallett  v.  Murphy,  131  Cal. 
192,  63  Pae.  Eep.  366;  Euss  Lumber 
Co.  V.  Museupiabe  ete.  Co.,  120  Cal. 
521,  52  Pae.  Eep.  995,  65  Am.  St. 
Eep.  186;  Hewitt  v.  San  Jacinto  ete. 
Dist.,  124  Cal.  186,  56  Pae.  Eep.  893; 
Giddings  v.  Seventy-Six  Land  &  Wa- 
ter Co.,  109  Cal.  116,  41  Pae.  Eep. 
788;  San  Diego  Plume  Co.  v.  Souther, 


90  Fed.  Bep.  164;  Hargrave  v.  Hall, 

3  Ariz.  252,  73  Pae.  Eep.  400 ;  Wright 
V.  Platte  Valley  Irr.  Co.,  27  Colo.  322, 
61  Pae.  Bep.  603;  Brighton  ete.  Co.  v. 
Little,  14  Utah  42,  46  Pae.  Bep.  268 ; 
Eockwell  V.  Highland  D.  Co.,  1  Colo. 
396,  29  Pae.  Eep.  285;  Western  etc. 
Co.  V.  Chapman,  8  Kan.  App.  778,  59 
Pae.  Eep.  1098;  Moore-Cortes  C.  Co. 
V.  Gyle,  36  Tex.  Civ.  App.  442,  82  S. 
W.  Eep.  350;  Eiverside  etc.  Co.  v. 
Biverside  ete.  Co.,  148  Cal.  457,  83 
Pae.  Bep.  1003;  Dyer  v.  Middle  Kit- 
titas Irr.  Dist.,  40  Wash.  238,  82  Pae. 
Eep.  301;  Farmers'  Pawnee  Canal  Co. 
V.  Henderson,  46  Colo.  37,  102  Pae. 
Eep.  1063;  Lanham  v.  Wenatchee 
Canal  Co.,  48  Wash.  337,  93  Pae.  Eep. 
522;  Gravity  Canal  Co.  v.  Sisk,  43 
Tex.  Civ.  App.  194,  95  S.  W.  Bep. 
724;  Miller  &  Lux  v.  California  ete. 
Co.,  163  Fed.  Eep.  462,  90  C.  C.  A.  8. 

In  an  action  by  tenants  against 
their  landlords  for  breach  of  the  land- 
lords'  agreement  to  furnish  water, 
a  contract  between  the  landlords  and 
an  irrigation  company  to  which  the 
tenants  were  not  parties,  by  which  the 
company  agreed  to  furnish  water  to 
the  landlords,  was  inadmissible  as  res 
inter  alios  acta.     Stockton  v.  Brown, 

Tex.  Civ.  App.  ,  106  S.  W. 

Eep.  423. 

4  Jenkins  v.  Hooper  Irr.  Co.,  13 
Utah  100,  44  Pae.  Eep.  829. 

6  Perrine  v.    San  Jaeinto   ete.   Co., 

4  Cal.  App.  376,  88  Pae.  Eep.  293. 
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to  have  them  prepared  on  printed  forms.  Where  this  is  the  case, 
it  must  be  considered  that  the  words  therein  selected  were  chosen  by 
the  company,  and,  if  of  doubtful  import,  they  miist  be  construed 
most  strongly  against  it.^  Contracts  between  a  company  and  the 
consumers  requiring  them  to  prorate  the  available  supply  in  times 
of  scarcity  are  valid,  and  will  be  enforced  by  the  courts,  even  in 
those  States  which  hold  that  the  consumer  is  the  appropriator  of 
the  water  and  therefore  tl?*  owner  ^f  the  water  rights.'^ 

Contracts  may  be  made  between  the  company  and  individuals,  or 
between  the  company  and  groups  of  individuals.  "Where  the  contract 
is  to  furnish  all  the  consumers  from  a  certain  ditch  or  lateral  with 
water,  whether  the  contract  is  joint  or  several  is  a  question  of  con- 
struction. Generally  where  a  certain  amount  of  water  is  to  be  fur- 
nished to  a  group  of  individuals  taking  their  water  from  the  same 
ditch  or  lateral,  the  contract  is  joint,  and  the  consumers  are  to  ap- 
portion the  water  among  themselves  according  to  their  respective 
rights,  and  it  is  only  the  duty  of  the  company  to  deliver  the  amount 
of  water  for  all,  according  to  the  quantity  and  at  the  point  named 
in  the  contract.  Where,  however,  the  language  of  the  contract  re- 
quires the  company  to  account  to  each  of  the  consumers,  respect- 
ively, or,  by  use  of  any  words,  imports  a  separate  right  of  action, 
the  contract  is  several,  and  each  consumer  may  sue  thereon  for 
damages  caused  by  the  failure  of  the  company  to  furnish  him  with 
the  quantity  of  water  named  in  the  contract.* 

The  decisions  of  the  State  courts  as  to  the  validity  of  contracts 
made  between  water  companies  and  the  consumers,  are  binding  upon 
the  Federal  Courts.^ 

6  "Doubtful  words  and  provisions  scarcity,  see  Sec.  1502;  O'Neil  v.  Ft. 
are  to  be  taken  most  strongly  against  Lyon  Canal  Co.,  39  Colo.  487,  90 
the  grantor,  he  being  supposed  to  se-  Pae.  Eep.  849;  Jackson  v.  Indian 
lect  the  words  which  are  used  in  the  Creek  etc.  Co.,  16  Idaho  430,  101  Pac. 
instrument."  Adams  v.  rrothingham,  Eep.  814;  Id.,  18  Idaho  513,  110  Pac. 
3  Mass.  352,  3  Am.  Dee.  151.  Eep.  251 ;  Souther  v.  San  Diego  Flume 

See,  also,  Nrtinan  v.  Bradley,  76  TJ.  Co.,  121  Fed.  Eep.  347,  57  C.  C.  A. 

S.  9  Wall.  394,  19  L.  Ed.  757;  People  561;  affirming  Id.,  112  Fed.  Eep.  228. 

V.  Farmers'  etc.  Co.,  25  Colo.  202,  54  8 Consolidated  Canal  Co.  v.  Peters, 

Pac.  Eep.  626;  Wyatt  v.  Larimer  etc.  5  Ariz.  80,  46  Pac.  Eep.  74. 

Co.,  18  Colo.  298,  33  Pac.  Eep.  144,  9  San  Diego  Flume  Co.  v.  Souther, 

36  Am.  St.  Eep.  280.  90  Fed.  Eep.  164,  32  C.  C.  A.  548, 

7  For  the  relation  of  the  company  61  U.  S.  App.  134;  Id.,  104  Fed.  Eep. 
to  the  consumers,  see  Sees.  1475-1477.  706,  44  C.  C.  A.  143. 

For  pro-rating  the  water  in  times  of 


EXTENT    OF   EIGHTS    CONFEEEED    BY.  2727 

§  1514.  The  extent  of  rights  conferred  by  contracts. — ^Where  a 
water  company  enters  into  a  contract  to  furnish  water  to  a  con- 
sumer, the  extent  of  the  rights  of  such  consumer  is  limited  by  the 
terms  of  the  contract.  The.  consumer  only  acquires  such  rights  as 
he  bargained  for  and  no  more.  A  contract  with  a  company  to  de- 
liver to  the  consumer  so  much  water  as  may  be  necessary  to  irri- 
gate a  certain  specified  tract  of  land,  is  construed  to  limit  the  right 
of  the  consumer  to  the  amount  of  water  necessary  to  irrigate  such 
tract.  ^  Where  the  company  agrees  to  furnish  water  sufficient  to  ir- 
rigate a  certain  number  of  acres,  the  consumer  only  acquires  the 
right  to  have  so  much  water  furnished  and  for  such  lengths  of  time, 
as  the  land,  in  its  existing  condition  requires.  So,  where  a  con- 
sumer admitted  that  he  irrigated  another  tract  of  land  from  the 
surplus  after  watering  the  tract  described,  he  admitted  the  viola- 
tion of  the  contract,  even  though  he  was  not  using  more  water  than 
the  maximum  amount  provided  for  in  the  contract.^  And,  where 
the  terms  of  the  written  contract  are  ambiguous  and  uncertain,  in 
the  determination  of  the  extent  of  the  rights  which  a  consumer 
has  under  it,  the  Court  may  resort  to  the  usual  rules  for  the  inter- 
pretation of  the  contract.3  The  extent  of  the  right  of  consumers 
to  the  use  of  water  in  times  of  scarcity  may  be  limited  by  contract 
to  a  prorate  amount  of  the  available  supply.  This  is  true  even  in 
those  jurisdictions  that  hold  that  the  consijmer  is  the  appropriator 
of  the  water  and  therefore  the  owner  of  the  water  right,  as  is  the 
ease  in  Colorado.* 

1  Wright  V.  Platte  Valley  Irr.  Co.,  2  Wright  v.  Platte  Valley  Irr.  Co., 

27  Colo.  322,  61  Pae.  Eep.  603.  27  Colo.  322,  61  Pao.  Eep.  603. 

See,  also,  PaUett  v.  Murphey,  131  3  For  the  eonstruotion  of  contracts, 

Cal.  192,  63  Pac.  Eep.  366;   Eichter  see  Sees.  919,  1513. 

V.   Union   etc.   Co.,   129   Cal.   367,   62  4  "In  the  ease  at  bar,  however,  the 

Pac.  Eep.   39;    Eerrea  v.   Cabot,   121  contracts  provide  for  pro-rating  water 

Cal.  233,  53  Pac.  Eep.  689;  Mayberry  in  times  of  scarcity,  and  are  binding 

V.   Alhambra   etc.   Co.,   125   Cal.   444,  between  the  parties."     Larimer  etc. 

54  Pac.  Eep.  530,  58  Pae.  Eep.  68;  Co.  v.  Wyatt,  23  Colo.  480,  48  Pac. 

Quirk  V.  Eieh,  40  Mont.  552,  107  Pao.  Eep.  528. 

Eep.  821.  See,   also,   Souther    v.    San    Diego 

See,  also,  for  the  extent  of  rights  Plume     Co.,    112     Fed.    Eep.     228; 

limited  by  contract.  Consolidated  Canal  afSrmed,  121  Fed.  Eep.  347,  57  C.  C. 

Co.  V.  Mesa  Canal  Co.,  177  U.  S.  296,  A.,  561;    O'Neil   v.   Ft.   Lyon   Canal 

44  L.  Ed.  777,  20  Sup.  Ct.  Bep.  628;  Co.,  39  Colo.  487,  90  Pac.  Eep.  849; 

affirming   Id.,   6   Ariz.   135,   53   Pac.  Great   Western   Sugar   Co.   v.   White, 

Eep.  575.  47    Colo.    547,    108    Pae,    Eep.    156; 
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§  1515.  Extent  of  rights — Contracts  that  run  with  the  land. — 
Valid  contracts  between  water  companies  and  their  consumers  for 
the  furnishing  of  water  may  be  expressed  in  such  terms  that  they 
"run  with  the  land."  This  is  true  not  only  as  far  as  the  land  of 
the  consumer  is  concerned,  in  creating  a  lien  in  favor  of  the  com- 
pany for  the  payment  of  the  water  furnished  by  the  company,*  but 
also  running  with  the  water  rights,  works,  and  other  property  of 
the  company,  in  favor  of  the  consumers,  and  having  the  effect  of 
securing  a  permanent  supply  of  water  to  such  consumers,  and  as 
against  the  company  or  its  grantees.  In  other  words,  such  a  con- 
tract has  the  effect  of  giving  the  consumer  a  proprietary  estate  or 
interest  in  the  water  rights  of  the  company,  its  system  of  works, 
and  other  property,  for  the  performance  of  the  obligations  to  fur- 
nish the  water  to  the  consumer  as  provided  for  in  the  contract. 
By  some  courts  this  proprietary  interest  of  the  consumer  is  deemed 
an  easement  in  the  ditch.  This  is  the  holding  in  those  jurisdictions 
where  the  consumer  is  considered  to  be  the  appropriator  of  the 
water  and  the  owner  of  the  water  right,  and  the  company  merely 
the  carrier  of  the  water.^ 

But  in  jurisdictions  where  it  is  considered  that  the  company  is 
the  appropriator,  and,  therefore,  the  owner  of  the  water  rights, 
this  proprietary  interest  is  considered  a  Hen  on  the  water  rights 
and  other  property  of  the  company,  or  a  covenant  running  with  the 
land,  in  favor  of  the  consumer  for  the  performance  of  the  act  of  fur- 
nishing the  water  as  agreed.^    But  whatever  it  may  be  termed,  such 

ShafEord  v.  White  Bluffs  Land  &  Irr.  an  easement  is  real  estate — a  freehold 

Co.,  63  Wash.  10,  114  Pac.  Eep.  883.  estate."     Fanners'  etc.  Co.  v.     New 

See,  also,  for  the  relation  of  the  Hampshire  etc.  Co.,  40  Colo.  46,  92 

company  to  the  consumer,  Sees.  1475-  Pac.  Rep.  290. 

1477.  See,   also,    Wyatt   v.    Larimer   etc. 

For  act  of  God  as  excuse  of  failure  Co.,  18  Colo.  298,  33  Pac.  Eep.  144, 

to  perform,  see  Sec.  1527.  36  Am.  St.  Eep.  280;   People  ex  rel. 

1  For  the  recovery  on  contracts  for  Standard  v.  Farmers '  etc.  Co.,  25  Colo, 
water  famished  where  a  lien  on  the  202,  54  Pac.  Eep.  626;  Grand  Valley 
land,  see  Sec.  1522.  Irr.  Co.  v.  Lesher,  28  Colo.  273,   65 

2  For  the  relation  of  the  carrier  to  Pac.  Eep.  44. 

consumers,  see  Sees.  1475-1477.  s  "If  it  had  been  provided  that  the 

' '  It  hardly  seems  necessary  to  again  agreement  to  furnish  the  water   should 

state,    as    this    Court    has    so    often  bind  the  canal  of  the  company,  there 

stated,    that    the    perpetual    right    to  would   have   been   created    thereby   a 

have  water  carried  by  a  ditch  eonsti-  lien  for  the  performance   of  the  act 

tutes  an  easement  in  the  ditch.    Such  of  furnishing  the  water  as  agreed." 
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a  contract  gives  a  property  right  to  the  consumer  in  the  property  of 
the  company  to  have  the  company  or  its  successors  continue  to  fur- 
nish the  water  in  accordance  with  the  conditions  thereof.  Such  an 
agreement  upon  the  part  of  the  company  to  furnish  the  necessary 
water  from  its  canal  from  year  to  year,  during  the  time  specified, 
and  to  deliver  it  to  the  land  of  the  consumer  for  the  irrigation 
thereof,  for  an  agreed  price,  is  in  substance  and  effect,  an  agreement 
for  the  sale  of  real  property  of  the  company.* 

In  a  late  ease  ^  the  California  Court  repudiated  the  doctrine  as 
above  set  forth,  and  especially  as  decided  in  Stanislaus  W.  Co.  v. 
Bachinan,^  and  the  other  cases  cited  above,  and  upon  this  subject 
said:  "If,  by  any  method,  however  devious,  there  can  be  carved 
out  of  this  public  trust  such  a  private  right,  it  must  obviously  result 
in  the  destruction  of  the  public  use  itself.  Nakedly  stated,  it 
amounts  to  this :  That  a  corporation  which  has  appropriated  water 
which  the  Constitution  has  declared  shall  forever  be  devoted  to  a 
public  use,  may  contract  with  A,  B,  and  C  to  supply  them  in  per- 


Stanislaus  W.  Co.  v.  Baehman,  152  Cal. 
716,  93  Pac.  Eep.  858. 

The  covenant  for  the  delivery  of 
the  water  was  a  covenant  running 
with  the  land.  Bean  v.  Stoneman,  104 
Cal.  49,  37  Pac.  Eep.  777. 

4  ' '  The  agreement  to  furnish  the 
necessary  water  from  the  canal  from 
year  to  year,  during  the  time  speci- 
fied, and  deliver  it  upon  the  Thelfall 
lands  for  the  irrigation  thereof,  for 
an  agreed  price,  was  in  substance  and 
effect  an  agreement  for  the  sale  of 
real  property  of  the  canal  company." 
Stanislaus  W.  Co.  v.  Baehman,  152 
Cal.  716,  93  Pac.  Eep.  858. 

Farmers'  etc.  Co.  v.  New  Hamp- 
shire etc.  Co.,  40  Colo.  467,  92  Pae. 
Eep.  290,  holding  that  such  a  eon- 
tract  created  an  easement  and  cove- 
nants, running  with  the  land,  binding 
upon  the  owners  of  the  ditch. 

Where  a  quasi-public  corporation 
engaged  in  supplying  water  to  the  in- 
habitants of  a  municipality  transfers 
its  property,  franchises,  and  business 


to  a  city,  the  city  acquires  the  prop- 
erty subject  to  the  obligation  to  fur- 
nish water  to  the  inhabitants  of  the 
municipality,  which  obligation  it  must 
perform.  South  Pasadena  v.  Pasadena 
etc.  Co.,  152  Cal.  590,  93  Pae.  Eep. 
490. 

See,  also,  Graham  v.  Pasadena  etc. 
Co.,  152  Cal.  596,  93  Pac.  Eep.  498 
Fudickar  v.  East  Eiverside  Irr.  Dist. 
109  Cal.  29,  41  Pae.  Eep.  1024;  Dor 
ris  v.  Sullivan,  90  Cal.  279,  27  Pac 
Eep.  216;  Hunt  v.  Jones,  149  Cal 
297,  86  Pae.  Eep.  868;  San  Diego  etc 
Co.  v.  Sharpe,  97  Fed.  Eep.  394,  38 
C.  C.  A.  220;  Mandell  v.  San  Diego 
etc.  Co.,  89  Fed.  Eep.  295;  Orcutt  v. 
Pasadena  etc.  Co.,  152  Cal.  599,  93 
Pae.  Eep.  497;  South  Pasadena  v. 
Pasadena  L.  &  W.  Co.,  152  Cal.  590, 
93  Pac.  Eep.  490. 

5  Leavitt    f.   Lassen    Irr.    Co.,    157 
Cal.  82,  106  Pac.  Eep.  404. 

6  152  Cal.   716,   93   Pac.  Eep.   858, 
15  L.  E.  A.,  N.  S.,  359. 
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petuity  with  a  given  quantity  of  this  water,  and  then,  by  assigning 
in  turn  to  A,  B,  and  C  its  rights  under  these  contracts,  confer  upon 
A,  B,  and  0  a  private  right  superior  to  and  destructive  of  the  public 
use.  If  this  can  be  done  with  one,  it  may  be  done  with  many,  and 
water  which  has  thus  been  appropriated  for  public  rental,  distribu- 
tion, and  sale  may,  by  this  legerdemain  of  the  law,  be  transferred 
into  private  ownership  and  use.     This  may  not  be  done."  "^ 

We  are  not  in  accord  with  the  Utatement  made  by  the  Court  in 
the  above  opinion.  Again,  this  statement  was  entirely  unnecessary 
in  deciding  the  actual  points  involved  in  the  case.  A  public  service 
corporation  may  be  organized  with  the  express  purpose,  upon  the 
sale  of  a  certain  number  of  its  shares  of  stock  and  water  rights,  of 
turning  over  the  management  and  control  to  the  stockholders  so 
purchasing  or  to  a  corporation  organized  by  them  for  that  purpose. 
No  matter  who  is  the  owner  or  manager  of  such  a  corporation,  it  is 
still  impressed  with  the  public  duty  of  furnishing  water  to  aU  con- 
sumers who  may  apply,  provided,  of  course,  it  has  the  waiter  to  spare. 
This  very  thing  is  done  in  other  States,  as  we  shaU  show  in  the 
following  sections.8  And  upon  this  subject,  as  was  said  by  a  late 
Idaho  case:^  "The  canal  corporation  is  not  one  organized  for 
profit,  but  is  one  organized  really  for  the  purpose  of  performing  a 
public  duty.  The  stock  of  that  corporation  represents  the  right  to 
the  water,  and  a  refusal  to  deliver  the  stock  amounts  to  a  refusal  to 
deliver  water  and  a  refusal  to  perform  the  public  duty  for  which 
the  corporation  was  organized.  Mandamus  is  therefore  a  proper 
remedy." 

§  1516.  Contracts  to  turn  control  of  companies  over  to  the  con- 
sumers— General  scheme  and  results. — In  the  formation  of  many 
irrigation  companies,  organized  for  the  purpose  of  profit  to  its  stock- 
holders, it  has  been  provided  that  perpetual  water  rights  should  be 
sold  to  the  consumers,  and  that  when  water  rights  to  the  extent  of 
the  estimated  capacity  of  the  works  of  the  corporation  shall  have 
been  sold,  the  full  management  and  control  of  the  corporation  should 
also  be  turned  over  to  the  consumers,  or  that  the  water  rights,  divert- 
ing and  conveying  works,  and  other  property  of  the  original  cor- 

7  See,  also,  Lassen  Irr.  Co.  v.  Long,  9  State  v.  Twin  Falls  Canal  Co.,  — 
157  Cal.  94,  106  Pae.  Eep.  409.  *daho  ,  121  Pae.  Eep.  1039. 

8  See  Sees.  1516-1518. 
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poration  should  be  conveyed  to  some  new  corporation  organized  by 
such  consumers.  This  scheme  originated  in  Colorado,  and,  although 
it  was  evidently  with  the  view  of  avoiding  the  Anti-Eoyalty  Act  of 
that  State,  1  it  has  resulted  in  much  good,  both  as  far  as  the  original 
company  and  its  consumers  are  concerned.  The  plan  has  also  been 
followed  by  other  corporations  operating  in  other  States,  and  has 
also  been  adopted  by  the  Government  in  the  National  Reclamation 
Act,  as  far  as  the  management  and  operation  are  concerned,^  Sec- 
tion 6  of  which  Act  provides  that  when  the  payments  required  by 
the  Act  are  made  for  the  major  portion  of  the  lands  irrigated  from 
the  waters  of  any  of  the  works  therein  provided  for,  then  the  man- 
agement and  operation  of  such  irrigation  works  shall  pass  to  the 
owners  of  the  lands  irrigated  thereby,  to  be  maintained  at  their 
expense  under  such  form  of  organization  and  under  such  rules  and 
regulations  as  may  be  acceptable  to  the  Secretary  of  the  Interior. 
However,  in  this  case  it  is  provided  that  the  title  to  the  property 
shall  remain  in  the  Government  until  otherwise  provided  by  Con- 
gress.3 

As  far  as  private  corporations  are  concerned,  this  plan  enables 
its  stockholders  to  get  quicker  and  la,rger  returns  for  the  money 
invested;  and  as  far  as  the  consumers  of  the  water  are  concerned, 
it  secures  to  them  perpetual  water  rights,  and  not  only  that,  but  it 
enables  them  to  operate  and  control  the  rights  and  works  through 
their  own  organization,  either  as  a  mutual  corporation  or  otherwise, 
as  they  see  fit.  The  general  plan  is  a  good  one,  as  far  as  all  parties 
are  concerned,  but  in  certain  instances  it  has  been  abused,  as  has 
been  the  case  where  the  company  has  sold  perpetual  water  rights  far 
beyond  either  the  capacity  of  the  works  or  of  the  supply  of  water 
owned  or  controlled  by  the  company.  But  in  these  eases  the  courts 
have  always  stepped  in  and  protected  the  rights  of  the  consumers.* 
There  are  two  general  modes  of  operation  by  companies  which  have 
adopted  this  plan:  First,  that  with  the  perpetual  water  rights 
which  are  sold  a  certain  proportion  of  the  stock  in  the  original  cor- 
poration is  also  issued  to  each  purchaser,  and  when  a  certain  amount 

1  For  the  Anti-Eoyalty  Act,  see  Sec.  under  the  Eeelamation  Act,  see  Sees. 
15S4.  1282-1286. 

2  For  the  National  Eeelamation  Act,  *  For  these  contract  rights,  see  See. 
see  Sees.  1235-1286.  1511. 

S  For     water     users '     associations 
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of  the  stock  has  been  passed  to  the  purchasers  of  water  rights  the 
control  of  the  original  company  is  turned  over  to  such  purchasers ;  5 
and,  second,  upon  the  happening  of  a  certain  contingency,  such  as 
the  sale  of  water  rights  to  the  extent  of  the  capacity  of  the  works 
of  the  company  or  of  all  the  rights  for  water  owned  or  controlled  by 
the  company,  it  is-  provided  in  the  deeds  of  conveyance  to  the  con- 
sumers that  the  original  corporation  will  deed  and  convey  aU  of  its 
property  rights  either  to  the  holders  of  the  deeds  or  to  some  new 
corporation  organized  by  the  consumers  for  the  purpose  of  owning, 
managing,  and  controlling  the  same.^ 

Under  the  provisions  of  a  contract  it  was  held  by  the  Idaho  Court 
that  the  Twin  Falls  Canal  Co.  was  organized  under  the  laws  of  that 
State  for  the  purpose  and  object  of  taking  over  and  holding  the 
title  to  the  canal  system  of  the  Twin  Falls  Land  &  Water  Co.  and 
the  water  rights  connected  therewith,  and  to  hold  the  same  in  trust 
for  the  settlers  and  land  owners  within  said  project,  and  that  each 
owner  of  a  water  right  has  proportionate  interest  in  the  entire  irri- 
gation works.'^ 

§  1517.  Contracts  to  turn  control  over  to  consumers — The  en- 
forcement of  such  contracts. — The  courts,  while  generally  uphold- 
ing the  validity  of  such  contracts  by  a  corporation,  that  upon  the 
happening  of  a  certain  contingency  it  will  turn  the  ownership  and 

B  See    Wyatt    v.   Larimer   &   Weld  where  it  was  stipulated  that  when  the 

Irr.  Co.,  18  Colo.  298,  33  Pao.  Bep.  company  should  have  sold,  and  have 

144,  36  Am.  St.  Eep.  280;  reversing  1  outstanding,    a    number    of    "water 

Colo.  App.  480,  29  Pae.  Eep.  906,  where  rights"    equal   to   the   estimated   ca- 

the  agreement  provided  that  upon  the  paoity  of  the  company  to  furnish  wa- 

happening  of  the  contingency,  to  wit,  ter,    and   two-thirds    of    those   rights 

the   disposition  of   a  certain  amount  should  have  been  fully  paid  for  accord- 

of  water  rights,  the  company    should  ing  to  the  terms  of  the  contract,  then 

issue  to  the  consumers  a  certain  num-  the  title  to  the  canal  and  the  other 

ber  of  shares  in  the  corporation,  which  works   should  pass  to  the  holders  of 

would  be  evidence  of  their  right  to  the  deeds. 

the   control  and  management   of  the         See,  also,  Jackson  v.  Indian  Creek 

property.  etc.  Co.,  16  Idaho  430,  101  Pac.  Eep. 

See,  also,  Eaton  v.  Larimer  &  Weld  814;  Id.,  18  Idaho  513,  110  Pae.  Eep. 

Irr.   Co.,  35   Colo.   16,   83  Pac.   Eep.  251;  Nampa  Irr.  Co.  v.  Gess,  17  Idaho 

627.  552,  106  Pao.  Eep.  993. 

6  See  La  Junta  etc.  Co.  v.  Hess,  6  7  State   v.    Twin    Falls    Canal   Co., 

Colo.  App.  497,  42  Pac.  Eep.  50;  af-  Idaho  ,  121  Pao.  Eep.  1039, 

firmed,  31  Colo.  1,  71  Pae.  Eep.  415, 
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control  of  its  property  rights  over  to  the  consumers  of  the  water 
furnished  by  it,i  they  have  been  inclined  to  protect  the  consumers 
to  the  full  extent  of  the  rights  granted  by  the  corporation.    There- 
fore, where  the  deeds  to  the  water  rights  provided  that  when  the 
water  company  had  sold  a  number  of  "water  rights"  equal  to  its 
estimated  capacity,  and  two-thirds  of  those  rights  had  been  paid  for, 
the  title  to  the  canal  and  other  works  should  pass  to  the  grantees  or 
to  some  new  corporation  organized  for  that  purpose,  it  was  held  that 
the  Court  would  specifically  enforce  such  covenants  in  the  deeds.2 
The  question  at  just  what  point  the  companies  would  be  compelled 
to  make  the  proper  transfer  under  these  contracts  has  led  to  the  ■ 
construction  of  the  term  "estimated  capacity."    And  it  is  held  in 
this  connection  that  a  company  can  not  prolong  its  control  by  in- 
creasing its  capacity  to  furnish  water  after  executing  its  contract  in 
such  deeds.3     The  expression,  "estimated  capacity,"  has  been  con- 
strued to  mean  not  only  the  physical  capacity  of  the  works  of  the 
contracting  company,  but  also  as  having  reference  to  the  water  sup- 
ply owned  or  controlled  by  the  company  at  the  time  of  making  the 
contracts,  and  that,  too,  without  resorting  fo  prorating  or  rotation 
by  the  consumers,  although  it  might  provide  in  the  contracts  that  in 
times  of  scarcity  of  the  water  the  consumers  should  prorate  the 
available  water  supply.*    And  although  contracts  to  prorate  water 
by  consumers  in  times  of  scarcity  wiU  be  enforced,^  this  provision 
can  not  be  resorted  to  as  a  subterfuge  to  prolong  its  control  by  a 
company  under  contract  with  its  consumers  to  turn  over  the  prop- 
erty to  them  upon  the  fuU  happening  of  a  certain  contingency  also 
provided  for  in  their  deeds.* 

1  See,  for  such  contracts  in  general,      App.  497,  42  Pac.  Eep.  50 ;  affirmed, 
Sec.  1516.  Id.,  31  Colo.  1,  71  Pac.  Eep.  415. 

For  the  cancellation  or  annulment  ■*  Wyatt  v.  Larimer  etc.  Co.,  18  Colo, 

of   contracts   for   the   sale   of   excess  298,   33   Pac.  Eep.   144,   36   Am.   St. 

rights,  see  See.  1518.  Eep.  280. 

2  La  Junta    etc.  Co.  v.  Hess,  6  Colo.  6  See   Sec.   1502. 

App.  497,  42  Pae.  Eep.  50 ;  afBrmed,  6  The  estimated  capacity  of  an  ir- 

31  Colo.  1,  71  Pac.  Eep.  415.  rigation   canal  means   the  ability   of 

See,  also,  Blakely  v.  Ft.  Lyon  Canal  the  canal  to  supply  water,  based  on  its 

Co.,  31  Colo.  224,  73  Pac.  Eep.  249;  physical  capacity  and  the  probability 

Patterson  v.  Ft.  Lyon  Canal  Co.,  36  of  obtaining  water  from  the  stream, 

Colo.  175,  84  Pae.  Eep.  807.  supplying  it  under  normal  conditions 

3  La  Junta  etc.  Co.  v.  Hess,  6  Colo,  during     the     season     of     irrigation. 
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§  1518.  Contracts  to  turn  control  over  to  consumers — ^LiabUity 
of  contracts  for  the  sale  of  excess  rights. — But,  in  a  number  of  in- 
stances, corporations  organized  under  this  plan  sold  water  rights 
far  in  excess  of  their  estimated  capacity  to  furnish  the  water.  This 
proceeding  upon  the  part  of  the  company,  in  a  proper  action,  upon 
behalf  of  those  who  have  purchased  rights  within  the  capacity  of 
the  company,  will  be  enjoined  by  the  courts.^  Purchasers  of  water 
rights  under  deeds  providing  that  when  the  estimated  capacity  of 
the  company  is  sold  the  title  shall  pass  to  the  purchasers,  are  put 
on  inquiry  as  to  whether  the  prior  sales  have  reached  that  limit.^ 
The  question  has  then  arisen  as  to  which  company  was  liable  to  the 
purchasers  of  these  supposed  rights.  And  in  this  connection  it  is 
held  that  the  consumers'  company  or  the  vendees  of  the  water  rights 
assumed  no  obligations  arising  from  the  obligations  of  the  original 
company  in  attempting  to  sell  that  which  they  had  no  right  to  dis- 
pose of,  and  which  was  already  vested  in  others;  and,  therefore,  it 
is  not  liable  either  for  the  purchase  price  paid  for  these  excess  rights 
or  for  damages  in  refusing  to  furnish  water  beyond  its  capacity.^ 


Blakely  v.  Ft,  Ljon  Canal  Co.,  31 
Colo.  224,  73  Pae.  Eep.  249. 

See,  also,  for  "estimated  capacity," 
Broadmoor  etc.  Co.  v.  Brookside  etc. 
Co.,  24  Colo.  541,  52  Pae.  Eep.  792; 
"Water  Supply  Co.  v.  Larimer  etc.  Co., 
24  Colo.  322,  51  Pae.  Eep.  496,  46  L. 
E.  A.  322;  Patterson  v.  Ft.  Lyon 
Canal  Co.,  36  Colo.  175,  84  Pae.  Eep. 
807 ;  •  La  Junta  etc.  Co.  v.  Hess,  6 
Colo.  App.  497,  42  Pae.  Eep.  50; 
affirmed,  Id.,  31  Colo.  1,  71  Pae.  Eep. 
415. 

1  See  duty  to  furmsh  water — com- 
pulsory service,  Sec.  1506. 

It  is  held  that,  when  the  original 
company  has  sold  rights  up  to  the  full 
extent  of  its  capacity,  it  has  nothing 
more  to  sell,  and  that  the  purchasers 
of  excess  rights  take  nothing  by  their 
purchase;  and,  in  a  proper  action 
brought  by  the  consumers  company, 
these  contracts  will  be  annulled  by 
the  Court.    Blakely  t.  Ft.  Lyon  Canal 


Co.,  31  Colo.  224,  73  Pae.  Eep.  249; 
New  La  Junta  etc.  Co.,  v.  Kreybill, 
17  Colo.  App.  26,  67  Pae.  Eep  1026; 
La  Junta  etc.  Co.  v.  Hess,  6  Colo. 
App.  497,  42  Pae.  Eep.  50;  affirmed, 
Id.,  31  Colo.  1,  71  Pae.  Eep.  415; 
Patterson  v.  Ft.  Lyon  Canal  Co.,  38 
Colo.   175,   84  Pae.  Eep.   807. 

2  Blakely  v.  Ft.  Lyon  Canal  Co.,  31 
Colo.  224,  73  Pae.  Eep.  249. 

3  ' '  The  vendees  of  water  rights  as- 
sumed no  obligations  arising  from  the 
action  of  their  vendors  in  attempting 
to  sell  that  which  they  had  no  right 
to  dispose  of,  and  which  had  already 
vested  in  others."  Blakely  v.  Ft. 
Lyon  Canal  Co.,  31  Colo.  224,  73  Pae. 
Eep.  249. 

See,  however.  La  Junta  etc.  Co.  ▼. 
Hess,  31  Colo.  1,  71  Pae.  Eep.  415, 
holding  that  debts  incurred  by  a  re- 
ceiver in  the  management  of  the 
property  during  litigation  should  have 
been  paid  by  the  new  company. 
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§  1519.  Performance  of  contracts. — ^Water  contracts  must  be 
performed  according  to  a  reasonable  construction  of  their  terms. 
Here,  again,  there  is  nothing  peculiar  to  contracts  relating  to  water 
rights  in  regard  to  their  performance.  The  general  rules  of  law 
governing  the  performance  of  contracts  also  govern  here.  Neither 
is  there  anything  peculiar  to  the  performance  of  such  contracts  as 
between  a  water  company  and  a  consumer,  to  those  made  be- 
tween two  individuals.  Therefore,  the  performance  of  such  con- 
tracts, the  breach,  enforcement,  and  kindred  subjects  wiU  be  dis- 
cussed together  in  this  chapter,  and  that,  too,  regardless  of  the  ques- 
tion as  to  whether  the  contracts  in  question  are  between  a  water 
company  and  consumers  or  between  individuals.  ^ 

A  contract  by  a  water  company  to  furnish  water  from  a  particu- 
lar source  of  supply  is  fulfilled  by  furnishing  the  water  of  an  equal 
quality  from  another  source,  since  the  amount  of  the  water  and  not 
the  source  of  supply  is  considered  as  the  gist  of  the  contract. ^ 
Where  time  is  not  made  the  essence  of  the  contract,  or  there  has 
been  a  waiver  of  the  right  to  insist  that  time  was  the  essence,  a 
reasonable  time  will  be  allowed  to  perform  any  act  required  by  it 
before  a  contract  can  be  considered  as  violated  or  rescinded.^ 
Where  there  has  been  an  exchange  made  by  a  city  of  certain  lake 
water  to  farmers  for  the  water  from  mountain  streams,  so  long  as 
the  city  does  that  which  it  will  be  its  legal  duty  to  do,  and  which 
the  farmers,  in  case  of  default,  could  by  judicial  proceedings  compel 
it  to  do  if  there  was  no  forfeiture  clause  in  the  contract  of  exchange, 
there  can  be  no  forfeiture  of  the  water  thus  acquired  by  the  city, 
and  its  title  to  the  same  will  be  as  clear  and  indefensible  as  though 
the  exchange  were  absolute  and  unconditional.*  The  performance 
of  a  contract  to  convey  "a  good  and  sufficient  water  right"  for  the 
irrigation  of  a  certain  tract  of  land  was  sufSciently  tendered  upon 
the  part  of  the  vendor  by  an  offer  of  water  certificates  issued  by 
an  irrigation  corporation  guaranteeing  the  holder  a  flow  of  water 
of  the  quantity  specified  in  the  contract.^    Where  a  contract  pro- 

1  See,  however,  for  contracts  relat-  3  Daly  v.  Buddell,  137  Gal.  671,  70 
ing  to  water  rights,  also,  Sees.  917-     Pac.  Eep.  784. 

926.  *  State    ex   rel.    Ellerbeek   v.    Salt 

2  Houston  Eiver  Canal  Co.  v.  Kopke,  Lake  City,  29  Utah  361,  81  Pac.  Eep. 
106  La.  609,  31  So.  Eep.  156.  273. 

But  see  Lewis  v.  Pox,  122  Cal.  244,  5  Fairbanks  v.  Eollins,  121  Cal.  17, 

54  Pac.  Eep.  823.  54  Pac.  Eep.  79. 
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vides  for  the  performance  of  certain  labor  and  the  payment  of  the 
purchase  price  by  the  other  party,  and  the  acts  can  not  be  concur- 
rently performed,  the  question  as  to  which  act  is  to  be  performed 
first  must  be  determined  from  the  nature  of  the  contract  and  the 
character  of  the  subject  matter.^ 

§  1520.  Contracts — ^The  enforcement  of  performance. — Where 
a  valid  contract  has  been  duly  entered  into,  either  between  a  cor- 
poration and  individuals,  for  the  conveyance  of  a  definite  water  right 
and  has  been  fully  performed  upon  the  part  of  one  party  and  the 
other  party  defaults  in  its  performance,  and  it  is  physically  pos- 
sible that  the  contract  can  be  performed  upon  the  part  of  the 
latter,  equity  will  enforce  the  performance  by  the  defaulting  party. 
The  usual  form  of  action  which  may  be  brought  for  this  purpose  is 
a  bill  in  equity  by  the  party  who  seeks  to  protect  his  rights  against 
the  defaulting  party  for  a  specific  performance  of  the  contract. 
And  where  nothing  remains  to  be  performed  by  the  plaintiff  under 
the  contract,  equity  wiU  protect  the  right  so  acquired  and  decree  a 
specific  performance.^     So,  if  the  owner  of  land  enters  into  a 

«  Gagnon  v.  Molden,  15  Idaho  727,  If,  before  a  suit  for  breach  of  a 

99  Pae.  Eep.  965;  Euss  Lumber  etc.  condition     in     a     contract,     plaintiff 

Co.  V.  Museupiabe  etc.  Co.,  120  Cal.  makes  a   default  in  the  performance 

521,   52   Pae.  Bep.   995,   65  Am.   St.  of  a  subsequent  condition,  all  unper- 

Eep.  186.  formed  conditions  must  be  treated  as 

1  Perrin  v.  San  Jacinto  etc.  Co.,  4  concurrent,  siuce  plaintiff  can  not  en- 

Cal.  App.  376,  88  Pae.  Eep.  293 ;  Hunt  force  performance  while  he  himself  is 

V.  Jones,  149  Cal.  297,  86  Pae.  Eep.  in  default.     Euss  etc.  Co.  t.  Musou- 

686.  piabe  etc.  Co.,  120  Cal.  521,  52  Pae. 

See,  also,  Stanislaus  W.  Co.  v.  Bach-  Eep.  995,  65  Am.  St.  Eep.  186. 

man,  152  Cal.  716,  93  Pae.  Eep.  858,  See,   also.    State   ex   rel.   Krutz  v. 

15  L.  E.  A.,  N.  S.,  359;   Gelwicks  v.  Washington  Irr.  Co.,  41  Wash.  283,  83 

Todd,  24  Colo.  494,  52  Pae.  Eep.  788;  Pae.  Eep.  SOS,  111  Am.  St.  Eep.  1019, 

Clyne  v.  Benicia  W.  Co.,  100  Cal.  310,  holding  that  mandamus  would  not  lie 

34  Pae.  Eep.  714;  Bree  v.  Wheeler,  4  to  enfsree  a  private  contract. 

Cal.  App.  109,  87  Pae.  Eep.  255;  San  Creer  v.  Bancroft  etc.  Co.,  13  Idaho 

Diego   W.   Co.   V.   San   Diego   Plume  407,  90  Pao.  Eep.  228,  holding  that 

Co.,  108  Cal.  549,  41  Pae.  Eep.  495,  the  action  would  not  lie  because  of 

29  L.  E.  A.  839;  Griddings  v.  Seventy-  misjoinder  of  parties  plaintiff. 

Six  etc.  ■  Co.,   109   Cal.   116,   41  Pao.  A  contract  for  the  use  of  water  for 

Eep.  788.  a  valuable  consideration  with  a  eor- 

Por    actions    for  specific  performr  poration    organized    for   the   purpose 

ance,  see,  also,  See.  1650.  of    supplying    water    for    irrigating 
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covenant  concerning  his  land  relative  to  its  uses  and  subjecting  it 
to  easements  or  personal  servitudes  and  the  like,  and  the  land  is 
afterward  conveyed  or  sold  to  one  who  his  notice  of  such  covenants, 
the  grantee  or  purchaser  will  take  the  land  bound  by  the  contract 
and  will  be  compelled  in  equity  either  to  specifiqiUy  execute  it  or 
will  be  restrained  from  violating  it.^  As  treated  elsewhere  in  this 
work,  equity  will  decree  specific  performance  of  parol  agreements 
for  a  water  right  given  for  a  valuable  consideration  and  where  there 
has  been  a  performance  of  the  conditions  of  the  contract  by  the  one 
seeking  the  right.^  Where  there  still  remains  something  to  be  per- 
formed upon  the  part  of  the  one  seeking  to  enforce  the  contract,  an 
action  for  specific  performance  wiU  not  lie.'*  Again,  where  under 
the  facts  it  does  not  appear  that  a  party  is  not  fuUy  able  to  perform 
the  contract  on  his  part,  the  party  seeking  to  enforce  it  can  not 
enforce  a  part  specific  performance.^  Again,  a  court  of  equity 
wiU  not  decree  the  performance  of  a  contract  where  such  perform- 
ance would  be  a  vain  and  useless  thing,  and  it  is  a  physical  impos- 
sibility for  the  defaulting  party  to  perform.  But  a  consumer  hav- 
ing a  contract  with  a  water  coinpany  whereby  the  company  engages 
to  furnish  the  consumer  with  a  continual  supply  of  water,  may  by 
injunction  compel  the  corporation  to  retain  its  ability  to  perform 
the  contract  with  him  and  prevent  the  corporation  from  contracting 
with  other  parties  and  later  comers  than  himself  for  furnishing 
them  with  water  beyond  the  capacity  of  the  canal  company,  which 
contracts,  if  performed,  would  lessen  the  company's  ability  to  sup- 
ply the  amount  of  water  called  for  under  the  first  consumer's  con- 
tract.®   However,  consumers  under  contract  with  a  water  company 

lands,  wMch  contract  when  made  did  8  For  the  performance  of  parol  ex- 

not  contravene  the  laws  or  policy  of  ecuted  contracts,   see  Sees.   997-1000. 

the  State,  may,  as  between  the  parties  See,    also,    for   the    conveyance    of 

or  their  successors  in  interest,  be  en-  water  rights,  Sees.  994-1032. 

forced,  subject  to  all  reasonable  reg-  4  Senior  v.  Anderson,  115  Cal.  496, 

ulations,  provided  that  the  rights  of  47  Pao.  Eep.  454. 

other  water  users  are  not  thereby  un-  b  Dorris   v.    Sullivan,   90   Cal.   279, 

lawfully    curtailed.     Clague    v.    Tri-  27  Pac.  Eep.  216. 

State  Land  Co.,  84  Neb.  499,  121  N.  8  Wyatt  v.  Larimer  etc.  Co.,  18  Colo. 

W.  Eep.  570,  133  Am.  St.  Eep.  637.  298,  33  Pae.  Eep.  144,  36  Am.  St.  Eep. 

2  Hunt  V.  Jones,  149  Cal.   297,  86  280;   Larimer  etc.   Co.  v.  Wyatt,  23 

Pac.  Eep.   686;   Pomeroy  Eq.  Juris.,  Colo.  480,  48  Pac.  Eep.  528;  Merrill 

2d  Ed.,  Sees.  688,  689.  v.  South  Side  Irr.  Co.,  112  Cal.  433, 

172— Kin.  on  Irr. 
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can  not  complain  of  any  use  of  the  water  granted  by  its  owner  or 
acquired  by  operation  of  law  not  interfering  with  their  rights.^ 

Where  the  contract  is  for  the  furnishing  of  a  continual  supply  of 
water  made  between  a  water  company  and  the  consumers  the  author- 
ities differ  somewhat  as  to  the  proper  mode  of  procedure  for  its 
enforcement.  And  in  this  connection  a  distinction  must  be  noted 
between  the  duty  of  a  corporation  to  furnish  water  to  consumers 
under  the  statute  and  as  public  service  and  quasi-public  corporar 
tions,  and  the  duty  of  the  same  company  to  furnish  water  in  accord- 
ance with  the  terms  of  a  contract  with  consumers.  As  we  have 
seen,  to  compel  the  performance  of  the  statutory  duty  to  the  public, 
the  remedy  is  by  mandamus  or  mandatory  injunction.*  The  gen- 
eral rule  of  law  is  that  the  action  of  mandamus  will  not  lie  to  enforce 
the  performance  of  a  private  contract.  In  other  words,  the  writ  of 
mandamus  will  lie  only  to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins.  It  is  therefore  held  by  this  line  of  authori- 
ties that  a  company  contracting  to  furnish  water  to  consumers  can 
not  be  compelled  to  comply  with  the  terms  of  the  contract  in  this 
respect  in  an  action  for  mandamus.^    But  it  is  held  that  a  manda- 

44  Pac.  Eep.  720;  Eaton  v.  Larimer  the  contract.     State  ex  rel.  Krutz  v. 

etc.   Co.,  35   Colo.   16,   83  Pac.   Eep.  Washington  Irr.   Co.,  41  Wash.   283, 

627.  83  Pac.  Bep.  308,  111  Am.  St.  Bep. 

T  Haekett  v.  Larimer  etc.   Co.,  48  1019. 

Colo.  178,  109  Pac.  Bep.  965.  In  Merrill  v.  South  Side  Lt.  Co., 

See,  also,  Animas  etc.  Co.  v.  Small-  112  Cal.  433,  44  Pac.  Rep.  720,  al- 

wood, Colo.  ,  125  Pac.  Bep.  though  the  rights  of  the  parties  were 

594.  originally  based  on  a  contract,  and  the 

8  For  the  compulsory  service  of  defendant  having  supplied  the  plain- 
water  as  a  pubUe  duty,  see  Sec.  1506.  tiff  with  water  for  irrigation  there- 

9  Perrine  v. .  San  Jacinto  etc.  Co.,  4  under,  the  mandamus  was  granted 
Cal.  App.  376,  88  Pac.  Bep.  293,  hold-  upon  the  theory  that  it  was  the  statu- 
ing  that  an  action  for  mandamus  tory  duty  of  the  defendant  to  con- 
would  not  lie.  tinue  the  supply,  and  that  the  defeud- 

A  person  having  a  contract  with  an  ant  was  not  at  liberty,  without  good 

irrigation  company,  binding  it  to  fur-  cause,  to  refuse  to  supply  the  plain- 

nish  water  for  the  irrigation  of  his  tiff,  while  she,  on  her  part,  was  ready 

lands,  has  an  adequate  remedy  at  law  and    willing   to    pay    the    established 

for  the  company's  refusal  to  comply  price  for  the  water, 

with  the  contract,  though  it  be  con-  See,  also,    Lanham    v.    Wenatchee 

ceded  that  the  company  is  a  common  Canal  Co.,  48  Wash.  337,  93  Pac.  Eep. 

carrier  of  water,  and  mandamus  does  522. 
not  lie  to  compel  it  to  comply  with 
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tory  injunction  will  be  granted  to  enforce  the  specific  performance 
of  the  contraet.i"  However,  as  all  corporations  organized  for  the 
purpose  of  furnishing  consumers  with  water  for  profit  are  consid- 
ered in  all  jurisdictions  public  service  or  quasi-public  corporations, 
there  is  another  line  of  authorities  which  hold,  as  it  seems  to  us,  to 
the  better  rule,  that,  regardless  of  the  contract,  the  company  may 
be  compelled  to  furnish  the  water  to  consumers  by  an  action  for 
mandamus.  In  other  words,  these  authorities  treat  the  contract  as 
merely  incidental  and  descriptive  of  the  right  of  the  consumer,  and 
that  the  writ  may  be  granted  under  the  public  duty  of  the  company 
to  furnish  the  water.  As  was  said  in  a  Colorado  case :  "While  the 
right  recognized  in  these  cases  was  one  conferred  by  statute,  which 
the  relator,  upon  the  performance  of  certain  conditions  precedent, 
was  entitled  to  enjoy,  we  are  unable  to  perceive  any  reason  why  the 
same  right,  when  conferred  by  contract,  is  not  equally  susceptible 
of  enforcement  in  this  manner,  when  clearly  established,  as  in  this  . 
case,  and  the  consequence  of  its  denial  are  the  same."^^  "The 
consumer  is  entitled  to  compel  performance  of  the  contract  by  man- 
damus." 12  Under  this  line  of  authorities,  therefore,  it  makes  no 
difference  in  an  action  for  mandamus  whether  the  plaintiff's  right 
comes  under  the  terms  of  a  private  contract  or  grows  out  of  the 
statutory  duty  of  the  company  to  furnish  the  water.is  The  petition 
for  a  writ  of  mandate  must,  of  course,  state  all  the  facts  necessary 
to  the  granting  of  the  relief  sought  for.i*    Upon  the  other  hand,  a 

10  One  who  has  prepared  his  land  is  Combs  v.  Agricultural  D.  Co.,  17 
and  planted  a  crop,  relying  on  a  con-      Colo.  146,  28  Pac.  Rep.  966,  31  Am. 

'tract  whereby  a  water  company  agreed  St.  Eep.  275;  People  ex  rel.  Standard 

to  furnish  him  water,  is  entitled  to  v.  Farmers*   High  Line   etc.   Co.,   25 

an  injunction  compelling  the  specific  Colo.  202,  54  Pac.  Eep.  626;  reversing 

performance    of   the    contract.     Bay  Id.,  8  Colo.  App.  246,  45  Pac.  Eep. 

City  Irr.  Co.,  v.  Sweeney,  Tex.  543 ;  Bardsly  v.  Boise  etc.  Co.,  8  Idaho 

Civ.  App. ,  81  S.  W.  Eep.  545.  155,  67  Pac.  Eep.  428 ;  Wilterding  v. 

See,   also.   New   Iberia   etc.   Co..  v.  Green,  4  Idaho  773,  45  Pac.  Eep.  134. 
Eomero,  105  La.  439,  29  So.  Eep.  876.         See,  also,  Cozzens  v.  North  Fork  etc. 

11  People  ex  rel.  Standard  V.  aFrm-  Co.,  2   Cal.  App.   404,   84  Pac.  Eep. 
era'  High  Line  etc.  Co.,  25  Colo.  202,  342. 

54   Pac.   Eep.   626;    reversing   Id.,   8  i* Appellant's   application   "shown 

Colo.    App.    246,    45   Pac.   Eep.    543,  that    she    holds    a    private    contract 

the  latter  holding  that  an  action  for  whereby     the     respondent     obligated 

mandamus  would  not  lie,  itself  to  furnish  water.     She  can  re- 

IZFaruham  on  Waters,  p.  1924.  sort   to   the   oidinary   remedies   upon 
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contract  made  in  violation  of  law  or  discriminatory  can  not  be  en- 
forced by  either  party  thereto.i^ 


§  1521.  Recovery  on  contracts  for  water  furnished. — ^Wbere  a 
contract  of  a  water  company  for  the  furnishing  water  is  valid  in 
all  respects,  a  recovery  may  be  had  by  the  company  against  the 
consumers  for  the  rental  or  sale  of  the  water  rights  or  for  its  services 
as  the  carrier  of  water.  And  the^  measure  of  the  recovery  is  the 
amount  fixed  in  the  contract.^  Of  course,  as  is  the  case  with  other 
contracts,  a  water  company  can  not  recover  for  water  claimed  to 
have  been  furnished  to  a  consumer  unless  it  proves  the  contract  and 
a  full  compliance  with  its  terms.  So,  a  company  is  not  entitled  to 
a  pro  tanto  recovery  based  upon  a  partial  fulfillment  of  the  contract 
unless  it  may  be  apportioned  to  definitely  established  benefits  de- 
rived by  the  consumer  contracting  for  the  water  over  and  above  the 
amount  of  damages  resulting  from  the  failure  of  the  company  to 
'  furnish  the  fuU  quantity  of  water  provided  for  under  the  contract.2 


that  contract,  as  in  the  case  of  any 
private  contract.  .  .  .  We  think 
appellant  has  an  adequate  remedy 
upon  her  contract,  and  that  mandamus 
does  not  lie."  State  ex  rel.  Krutz  v. 
Washington  Irr.  Co.,  41  Wash.  283,  83 
Pao.  Eep.  308,  111  Am.  St.  Eep.  1019. 

See,  also,  Fulton  Irr.  Co.  v.  Twom- 
bly,  6  Colo.  App.  554,  42  Pac.  Eep. 
253,  holding  that  the  equitable  rem- 
edy of  a  mandatory  injunction  will 
not  be  granted  to  compel  the  delivery 
of  water  under  a  contract  without  the 
allegation  of  the  insolvency  of  the 
defendant,  or  other  ground  for  equi- 
table relief;  Golden  Canal  Co.  v. 
Bright,  8  Colo.  144,  6  Pac.  Eep.  142; 
Wheeler  v.  Northern  Colo.  Irr.  Co., 
10  Colo.  582,  17  Pac.  Eep.  487,  3 
Am.  St.  Eep.  603. 

IS  Leavitt  v.  Lassen  Irr.  Co.,  157 
Cal.  82,  106  Pac.  Eep.  404;  Lassen 
Irr.  Co.  V.  Long,  157  Cal.  94,  106  Pac. 
Eep.  409;  Nampa  Irr.  Co.  v.  Gess, 
17  Idaho  552,  106  Pac.  Eep.  993. 


1  Stanislaus  W.  Co.  v.  Baehman,  152 
Cal.  716,  93  Pac.  Eep.  858,  15  L.  E. 
A.,  N.  S.,  359,  that  this  rule  holds, 
even  in  States  where  the  law  pro- 
vides for  the  regulation  of  water 
rates,  but  where  the  rates  have  not 
been  so  regulated. 

Where  the  terms  for  the  furnishing 
the  water  were  agreed  upon,  and  it 
was  contemplated  that  the  agreement 
should  be  reduced  to  writing,  but  it 
was  not  so  reduced,  it  was  held  that 
the  company  could  not  recover  on  the 
contract,  and  could  recover  only  on  a 
quantum  merwit.  Ferre  Canal  Co.  v. 
Burgin,  106  La.  309,  30  So.  Eep.  863. 

See,  also,  Lassen  Irr.  Co.  v.  Long, 
157  Cal.  94,  106  Pac.  Eep.  409;  Leav- 
itt v.  Lassen  Irr.  Co.,  157  Cal.  82, 
106  Pac.  Eep.  404;  South  Boulder 
etc.  Co.  V.  Marfell,  15  Colo.  302,  25 
Pac.  Eep.  504. 

For  the  regulation  of  water  rates, 
see  Chap.  69,  Sees.  1368-1385. 

2  Houston  Eiver  C.  Co.  v.  Kopke, 
106  La.  609,  31  So.  Eep.  156;  Landers 
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The  water  company  is  entitled  to  recover  for  the  water  from  the 
time  it  is  prepared  to  furnish  it.  So,  it  is  held  that  when  the  com- 
pany had  complied  with  its  contract  to  bring  the  water  through  its 
main  ditch  and  to  construct  a  box  or  gate  through  which  to  pass  the 
water  into  a  ditch  to  be  constructed  by  the  consumer,  as  provided 
in  the  contract,  it  had  done  all  that  was  necessary  to  be  done  on  its 
part,  and  the  defendant  could  not  avoid  a  recovery  by  the  failure 
on  his  part  to  construct  the  ditch  agreed  to  be  constructed  by  him.^ 
In  an  action  to  set  aside  the  contract  and  for  damages  for  failure  of 
the  company  to  perform,  and  wherein  the  company  set  up  a  counter- 
claim for  the  water  rent,  and  where  the  facts  were  that  there  was  a 
refusal  upon  the  part  of  the  company  to  furnish  the  water,  which 
was  retracted  within  a  few  days,  and  before  any  damages  had  been 
caused,  it  was  held  that  there  was  not  such  a  non-performance  of 
the  contract  which  could  be  availed  of  by  the  consumer  and  that  the 
company  could  recover.* 

§  1522.  Recovery  on  contracts  for  water  furnished  where  a  lien 
on  the  land. — ^In  a  number  of  the  Western  States  it  is  provided  by 
statute  to  the  effect  that  the  contract  amount,  or  the  amount  that 
may  be  provided  for  in  accordance  with  law,i  to  be  paid  to  water 
companies  by  the  consumers  furnished  with  water  shall  be  a  first 
lien  upon  the  land  for  the  irrigation  of  which  the  water  is  furnished 
and  delivered.2  But  whether  this  right  is  provided  for  by  statute 
or  not,  we  take  it  that  a  corporation  has  the  power  to  make  such  a 
contract  with  its  consumers,  and  that  the  lien  so  provided  for  may 

T.  Garland  Canal  Co.,  52  La.  1465,  27  3  Fresno  etc.  Co.,  v.  Dunbar,  80  CaU 

So.  Eep.  717.  530,  34  Pac.  Kep.  275. 

Where  the   contract   proyided   that  4  Perkins  v.   iPrazer,   107   La.   390, 

the  consumer  was  to  pay  $2  per  acre  31  So.  Kep.  773. 

"for  the  use  of  water  on  the  above  i  For  the  regulation  of  water  rates, 

described  land,"  it  was  held  that  he  see  Chap.  69,  Sees.  1368-1385. 

was  to  pay  $2  per  acre  only  for  the  2  See  Eev.  Codes  Idaho,  1908,  See. 

number  of  acres  on  which  the  water  3288. 

was  used,  and  not  on  the  entire  num-  See,    also,    for    statutes   of    other 

ber  of  acres  in  the  tract.     Purser  v.  States,  Part  XIV;  Jackson  v.  Indian 

Baker,    129   Cal.    607,    62   Pac.   Eep.  Creek  etc.  Co.,  1-6  Idaho  430,  101  Pac. 

109.  Eep.  814;  Id.,  18  Idaho  513,  110  Pac. 

See,   also.   Granger  v.  Kishi,   Kep.  251 ;  Fresno  etc.  Co.  v.  Park,  129 

Tex.  Civ.  App.  139  S.  W.  Bep.  Cal.  437,  62  Pac.  Eep.  87. 

1003. 
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be  enforced.^  Therefore,  where  a  land  owner  contracted  with  a 
water  company  that  he  and  his  successors  in  interest  should  take 
the  water  from  the  company  at  a  certain  price,  payable  annually, 
and  that  the  contract  and  covenants  therein  contained  should  "run 
with  and  bind  the  land,"  it  was  held  that  such  contract  created  a 
lien  on  the  land  for  the  water  furnished,  which  was  binding  on  the 
land  owner's  successors  with  notice  thereof,  but  that  no  personal 
judgment  against  the  purchaser  oi^the  land  can  be  given  where  he 
was  not  a  party  to  the  contract  and  never  bound  himself  personally 
for  its  performance.^  But  in  order  to  create  the  lien  on  the  land  the 
language  used  in  the  contract  must  be  definite  and  specific,  and  must 
be  a  direct  declaration  that  such  a  lien  .is  created  by  its  terms. 
Therefore,  in  a  recent  case  in  California  where  the  language  in  a  eon- 
tract  was  as  f oUows :  ' '  The  parties  agree  to  and  with  each  other  that 
this  contract  shall  have  the  force  and  effect  of  a  covenant  running 
to  and  with  the  said  land,"  it  was  held  that  the  language  used  did 
not  create  a  lien  for  the  reason  that  there  was  no  direct  declaration 
of  lien  which  would  bind  either  the  consumer  or  the  company.  But 
it  was  held  in  the  same  case,  in  making  a  somewhat  technical  dis- 
tinction, that  a  lien  was  created  by  the  agreement  to  furnish  the 
necessary  water  from  the  canal  from  year  to  year  during'  the  times 
specified  for  the  irrigation  of  certain  lands  for  the  agreed  price  upon 
the  theory  that  such  an  agreement  was  in  effect  for  the  sale  of  real 
property  and  thus  created  a  lien  therefqr,  and  where  performed  by 
the  company  could  be  enforced,  both  as  against  the  original  owner 
of  the  land  and  as  against  his  grantee  with  notice.^ 

But  in  order  to  give  constriictive  notice  to  subsequent  purchasers 
of  a  lien  of  a  water  company  for  the  furnishing  of  water,  the  con- 
tract should  be  duly  executed,  acknowledged,  and  recorded.^ 

8  "A  lien  may  be  created  on  prop-  ■  E.  A.,  N.  S.,  359,  where  it  is  said: 
erty  by  contract."  Fresno  etc.  Co.  "Such  an  agreement,  with  all  its 
V.  Powell,  80  Cal.  114,  22  Pac.  Eep.  terms,  is  binding,  not  only  upon  the 
53,  13  Am.  St.  Eep.  112,  citing  Cal.  maker,  but  upon  all  persons  who  sub- 
Civ.  Code,  Sees.  2881-2884.  sequently  acquire  the  maker's  title  to 

4  Fresno  etc.  Co.  v.  Eowell,  80  Cal.  the  property." 

114,  22  Pac.  Eep.  53,  13  Am.  St.  Eep.  6  Fresno  etc.  Co.  v.  Powell,  80  Cal. 

112;   Fresno   etc.   Co.  v.  Dunbar,   80  114,  22  Pac.  Eep.  53,  13  Am.  St.  Eep. 

Cal.  530,  34  Pac.  Eep.  275.  112;    Fresno   etc.   Co.  v.  Dunbar,  80 

B  Stanislaus    W.    Co.    v.    Baehman,  Cal.  530,  34  Pac.  Eep.  275. 
152  Cal.  716,  93  Pae.  Sep.  858,  15  L, 
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The  usual  method  of  procedure  for  enforcing  such  contracts  where 
the  payment  of  the  water  rates  is  neglected  or  refused  is  by  a  fore- 
closure and  sale  of  the  lienJ  And  the  fact  that  the  defendant  did 
not  use  the  water  if  the  company  complied  with  the  contract. is 
immaterial.    The  land  is  bound  whether  the  water  was  used  or  not.^ 

§  1523.  Reformation  of  contracts. — ^Where  the  contract,  by  mis- 
take or  otherwise,  does  not  express  the  true  intent  of  the  parties  it 
may  be  reformed  in  a  proper  case  for  that  purpose  by  a  court  of 
equity.  So,  in  a  suit  on  a  written  contract  for  furnishing  water,  in 
which  contract  the  date  when  the  first  payment  was  due  was  left 
blank,  it  was  held  that  under  the  evidence  the  defendant  could  have 
it  reformed  so  as  to  show  that  the  first  payment  was  not  due  until 
he  should  acquire  and  use  water  in  irrigating  his  lands.  ^  Where  a 
defective  deed,  given  to  convey  a  certain  water  right,  was  executed 
in  1890,  and  the  water  was  used  by  the  grantee  until  1898,  without 
any  claim  of  right  being  made  by  the  grantor,  the  statute  of  limita- 
tions will  not  prevent  the  grantee  from  maintaining  a  suit  to  reform 
the  instrument  at  any  time  within  the  period  prescribed  by  the 
statute  after  the  assertion  of  the  adverse  claim,  as  the  statute  does 
not  begin  to  run  until  such  assertion.^  But,  "In  order  to  grant 
relief  the  mistake  must  not  only  be  mutual,  but  aU  the  parties  to  the 
deed  who  are  affected,  immediately  or  consequently,  by  the  mistake 
should  be  made  parties,  as  they  are  entitled  to  be  heard  upon  any 
matter  that  might  affect  their  rights  under  the  decree."  ^ 

§  1524.  Rescission  of  contracts. — Where  a  party  has  been  in- 
duced to  enter  into  a  contract  by  the  fraudulent  representations  of 
the  other  party,  the  party  defrauded  may,  as  soon  as  he  discovers 
the  facts,  rescind  the  contract  and  bring  a  suit  for  the  cancellation 
of  the  same,  and  a  court  of  equity  will  decree  the  rescission  thereof. 
But  in  order  to  rescind  a  contract  entered  into  upon  the  ground  of 
fraudulent  representations,  the  evidence  that  such  representations 

T  See  eases  swpra.  450,  92  Pao.  Eep.  1010 ;  State  v.  Lo- 

8  Fresno  Canal  Co.  v.  Hart,  152  Cal.  renz,  22  Wash.  289,  60  Pae.  Eep.  644. 

450,  92  Pae.  Eep.  1010;  Fresno  Canal  2  State  v.  Lorenz,  22  Wash.  289,  60 

etc.  Co.  v.Eowell,  80  Cal.  114,  22  Pae.  Pae.  Eep.  644. 

Eep.  53,  13  Am.  St.  Eep.  112.  3  Center   Creek   W.    &   Irr.    Co.    v. 

1  Fresno  etc.  Co.  v.  Hart,  152  Cal.  Lindsay,  21  Utah  192,  60  Pao.  Eep. 

559. 
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were  fraudulent  must  be  clear  and  convincing.*  Again,  where 
there  has  been  no  fraud  or  other  special  legal  reason,  one  can  not 
rescind  a  contract  entered  into  at  pleasure,  and  especially  is  this 
true  where  there  has  been  part  performance  and  the  party  seeking 
to  rescind  still  retains  the  benefits  received  under  the  contract.^ 
Neither  will  a  court  of  equity  interfere  to  decree  the  cancellation  of 
a  contract  to  furnish  water  unless  the  facts  as  alleged  in  the  bill 
show  the  necessity  of  equitable  interference.^  A  contract  to  supply 
water  "year  after  year,  so  long  as  he  shall  pay  the  annual  rental 
therefor,"  is  held  in  Colorado  to  be  one  which  may  be  terminated  by 
the  consumer  at  the  end  of  any  year.^  The  general  rule  of  law  is 
that  before  a  suit  can  be  maintained  for  the  recovery  of  the  consid- 
eration paid  under  a  contract  there  must  be  first  a  formal  rescission 
of  the  contract.5  Where,  however,  a  water  company  under  the 
terms  of  a  contract  agreed  to  deliver  water  to  a  consumer  and  there 
was  a  total  failure  of  the  company  to  deliver  any  water,  the  pur- 
chaser can  recover  not  only  what  he  paid  under  the  contract,  but 
also  his  damages  for  the  breach;  and,  furthermore,  such  failure  of 
consideration  being  total,  no  formal  rescission  is  necessary  before 
bringing  the  suit.^ 


1  Owen  V.  PomoBa  Land  &  W.  Co., 
131  Cal.  530,  63  Pae.  Bep.  850;  Id., 
64  Pac.  Eep.  253;  Perkins  v.  Prazer, 
107  La.  390,  31  So.  Eep.  773. 

2  Bowman  v.  Ayers,  2  Idaho  465,  21 
Pac.  Eep.  405. 

3  San  Diego  Plume  Co.  v.  Souther, 
90  Fed.  Eep.  164,  32  C.  C.  A.  548,  61 
XT.  S.  App.  134;  Id.,  104  Fed.  Bep. 
706,  44  C.  C.  A.  143. 

4  South  Boulder  etc.  Co.  v.  Marf  ell, 
15  Colo.  307,  25  Pae.  Bep.  504;  San 
Diego  etc.  Co.  v.  Sharp,  97  Fed.  Eep. 
394,  38  C.  C.  A.  220. 

See,  also,  for  rescission  of  contract, 

Lombard  v.   Schlotfeldt,   Wash. 

,  123  Pac.  Eep.  787;  Peterson  v. 

North  Yakima  etc.  Irr.  Co.,  63  Wash. 
636,  116  Pac.  Eep.  279. 

5  Owen  V.  Pomona  etc.  Co.,  131  Cal. 
530,  63  Pac.  Bep.  850,  64  Pac.  Eep. 
253;  Kelley  v.  Owens,  120  Cal.  502,  47 
Pac.  Bep.  369,  52  Pae.  Eep.  797. 


6  Eichter  v.  Union  etc.  Co.,  129  CaL 
367,  62  Pac.  Eep.  39. 

Where  there  has  been  a  total  fail- 
ure of  consideration  of  a  contract  in- 
duced by  fraudulent  representations 
of  plaintiff,  and  plaintiff  is  unable 
to  perform,  no  notice  of  rescission  is 
required  to  enable  the  defendant  to 
plead  failure  of  consideration  as  a 
defense  to  a  suit  on  the  contract. 
Buss  etc.  Co.  V.  Huscupiabe  etc.  Co., 
120  Cal.  521,  52  Pac.  Bep.  995,  65 
Am.  St.  Eep.  186. 

Where  a  contract  provided  that  it 
might  be  canceled  on  30  days'  notice 
if  the  purchaser  should  default  in 
payment,  and  the  purchasers  being 
eight  months  in  default,  they  could 
not  complain  of  the  vendor's  failure 
to  furnish  water  under  the  contract, 
and  if  a  new  contract  was  not  made 
or  the  past  due  payments  waived,  the 
vendor  was  entitled  to  rescission  of  ths 
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§  1525.  The  cancellation  or  annulment  of  contracts. — The  Conrt 
in  a  proper  action  in  equity,  and  upon  a  proper  showing,  may  cancel 
or  annul  certain  contracts  for  water  rights,  where  the  exercise  of 
such  rights  would  interfere  with  the  vested  rights  of  others.  So, 
where  a  company  has  sold  certain  perpetual  water  rights  and  in  the 
deeds  of  conveyance  it  is  provided  that  upon  the  fulfillment  of  the 
contingency  of  the  sale  of  all  its  rights  up  to  the  extent  of  the  esti- 
mated capacity  of  the  company  to  furnish  water,  the  property  of 
the  corporation  would  be  turned  over  to  the  purchasing  consumers 
or  to  a  company  organized  by  them,  and  the  company  continued  to 
sell  supposed  rights  in  excess  of  its  capacity,  an  action  by  the  con- 
sumers who  purchased  rights  within  the  capacity  of  the  selling  com- 
pany or  by  the  corporation  organizsd  by  them  to  take  over  the 
property,  will  be  maintained  to  cancel  or  annul  the  outstanding 
contracts  for  the  excess  rights.  This  is  upon  the  theory  that  the 
purchasers  of  these  supposed  rights  took  their  deeds  containing  such 
a  provision  with  notice  that  when  the  rights  to  the  extent  of  the 
estimated  capacity  of  the  company  to  furnish  water  was  sold,  the 
property  would  be  turned  over  to  the  consumer  grantees,  and  they 
were  therefore  put  upon  inquiry  as  to  whether,  by  sales  prior  to 
their  own.  the  company  had  reached  that  limit,  and  if  the  prior 
sales  had  reached  such  limit,  the  company  had  no  rights  which  it 
could  thereafter  ward  sell,  and  the  purchasers  of  such  supposed 
rights  took  nothing  by  their  purchase,  and  it  was  held  that  the  Court 
would  annul  such  contracts.^ 

Contracts  may  also  be  annulled  by  action  of  the  parties  thereto. 
So,  where  one  of  the  parties  to  a  contract  has  by  purchase  or  other- 
wise acquired  the  rights  of  both  the  contracting  parties  granting  a 

contract  and  possession  of  the  land  Eep.  1026;  La  Junta  etc.  Co.  v.  Hess, 
sold  with  the  water  right  therefor.  6  Colo.  App.  497,  42  Pao.  Eep.  50; 
Spokane  Canal  Co.  v.  CofEman,  54  affirmed,  Id.,  31  Colo.  1,  71  Pac.  Eep. 
Wash.  645,  103  Pac.  Eep.  1106.  415 ;  Patterson  v.  Ft.  Lyon  Canal  Co., 
1  Blakely  v.  Pt.  Lyon  Canal  Co.,  31  36  Colo.  175,  84  Pac.  Eep.  807,  hold- 
Colo.  224,  73  Pac.  Eep.  249,  holding  ing  that  the  right  of  action  to  cancel 
that  persons  against  whom  an  action  such  contracts  accrued  immediately 
is  brought  to  cancel  such  rights  can  after  the  contracts  conveying  such 
not  complain  that  the  action  is  not  excess  rights  were  issued,  and  was 
ulso  maintained  against  others  having  barred  after  five  years  thereafter, 
no  better  rights.  See,  also,  for  contracts  to  turn  eon- 
See,  also.  New  La  Junta  etc.  Co.  v.  trol  over  to  conaumers,  Bees.  1515-1518. 
Kreybill,  17  Colo.  App.  26,  67  Pac 
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perpetual  water  right,  it  results  in  an  extinguishment  of  the  con- 
tract.2  And  even  when  the  contract  has  expired  by  the  limitation 
of  time,  the  consumer  can  not  be  deprived  of  the  water  where  his 
right  originated  under  the  contract  and  where  he  has  made  valuable 
improvements  upon  his  land,  but  may  claim  the  water  under  the 
statutory  duty  of  the  company  to  furnish  the  water.3 

§  1526.  Breach  of  contracts. — Oontracts  relative  to  the  rights  in 
question  are  often  broken,  as  weU  as  is  the  case  with  other  contracts. 
And  for  the  breach  of  these  contracts  the  respective  parties  have 
their  remedies,  according  to  the  general  law  of  contracts.^ 

One  of  the  most  common  classes  of  eases  involving  the  breach  of 
a  contract  is  where  there  is  a  total  or  part  failure  of  consideration ; 
as,  for  example,  where  a  certain  amount  of  water  is  paid  for  and  the 
same  is  not  delivered.  And  it  is  held  in  cases  of  this  nature  that 
where  a  contract  provides  for  the  delivery  of  a  certain  amount  of 
water,  the  failure  to  deliver  any  water  constituted  a  failure  of  con- 
sideration, and  the  purchaser  is  entitled  to  recover  the  money  paid 
under  the  contract,  and  was  not  confined  to  an  action  for  damages, 
and  that,  too,  without  any  formal  rescission  of  the  contract  before  his 
bringing  suit.^     The  fact  that  the  company  is  prevented  from  fur- 

2  "This  condition,  it  seems  to  us,  2  Eichter  v.  Union  Land  etc.  Co.,  129 
might  result  in  an  extinguishment  of  Cal.  367,  62  Pae.  Eep.  39,  where  it 
the  contract,  or  rather  a  merger  of  is  said:  "Nor,  where  the  failure  of 
the  duty  on  the  one  hand  to  comply  consideration  is  total — ^whieh  implies, 
with  the  contract,  and  the  privileges  of  course,  that  nothing  of  value  has 
acquired  on  the  other  hand  under  the  been  received  under  the  contract  by 
contract,  and  that  the  result  would  be  the  party  seeking  to  rescind — ^is  it 
an  extinguishment  of  the  contract."  necessary  that  a  formal  rescission  be 
Jackson  v.  Indian  Creek  etc.  Co.,  on  made  before  bringing  suit.  In  such 
second  appeal,  18  Idaho  513,  110  Pac.  cases  a  suit  may  always  be  maintained 
Rep.  251 ;  see  Id.,  16  Idaho  430,  101  for  the  recovery  of  the  consideration 
Pae.  Eep.  814.  paid." 

3  San  Diego  etc.  Co.  v.  Sharpe,  97  See,  also,  Russ  etc.  Co.  v.  Museu- 
Ped.  Rep.  394,  38  C.  C.  A.  220;  Id.,  piabe  etc.  Co.,  120  Cal.  521,  52  Pac. 
89  Fed.  Eep.  295;  South  Boulder  etc.  Rep.  995,  65  Am.  St.  Rep.  186. 

Co.  V.  Marfell,  15  Colo.  302,  25  Pac.  Where  there  was  a  partial  breach  of 

Rep.  504.  contract  for  the  failure  to  furnish  suf- 

For  statutory  duty  to  furnish  water,  ficient  water  for  irrigation  for  a  eer- 

see  Sees.  1496,  1497.  tain  year,  and  no  demand  was  made 

1  For  actions  on  contracts,  see  See.  for  the  rental,  and  the  same  parties 

1529.  entered  into  another  contract  for  an- 
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nishing  the  water  by  a  writ  of  injunction  sued  out  by  a  third  party 
is  not  a  legal  excuse  for  the  failure  to  furnish  the  water  according 
to  the  contract,  although  the  injunction  may  deprive  the  company 
of  the  means  of  the  performance.^  The  rule  is  otherwise  where  the 
company  is  prevented  from  furnishing  the  water  by  the  consumer 
himself,  or  where  the  consumer  fails  to  avail  himself  of  the  water 
furnished  by  the  company,  or  where  he  negligently  contributes  to 
the  injury.  In  such  cases  the  consumer  can  not  hold  the  company 
Uable.4 

In  an  action  by  a  consumer  against  a  water  company  for  the 
failure  to  furnish  the  water  according  to  a  contract,  and  where  the 
contract  was  proven  and  also  the  breach  of  the  same  by  the  company 
in  failing  to  furnish  the  water,  it  devolves  upon  the  company  to  ex- 
plain such  failure,  and  the  sufficiency  of  the  explanation  is  a  ques- 
tion of  fact  for  the  jury  to  determine.^ 

§  1527.  Breach  of  contracts — Act  of  God  as  excuse  for  failure 
to  perform. — Under  certain  circumstances,  a  corporation  or  person 
contracting  to  do  a  certain  thing  will  be  excused  from  performing 
through  an  act  of  God  or  vis  major.  It  is  a  well-recognized  prin- 
ciple that  when  it  is  apparent  that  the  parties  have  contracted  on 
the  basis  of  the  continued  existence  of  a  given  thing,  then,  on  per- 
formance becoming  due,  if,  without  the  fault  of  the  obligor,  the 
thing  has  ceased  to  exist,  the  case  has  become  one  of  mutual  mistake 
and  the  duty  to  perform  no  longer  exists.^     So,  where  a  water  com- 

other  year,  and  afterward  a  demand     W.  Co., Cal. ,  118  Pae.  Eep. 

for  payment  was  made   for  the  first  425;  Just  v.  Idaho  Canal  &  Imp.  Co., 

year,   it  was  held  that   the  previous  16  Idaho  639,  102  Pae.  Eep.  381,  133 

debt  for  rent  was  presumed  to  have  Am.  St.  Eep.  140. 

entered  into  the  eontraet  for  the  lat-  3  Sample  v.  Fresno  etc.  Co.,  129  Cal. 

ter  year.    Perkins  v.  Fraizer,  107  La.  222,  61  Pae.  Eep.  1085. 

390,  31  So.  Rep.  773.  4  Carr  v.  MiUer-Morris  etc.  Co.,  105 

See,  also,  Leavitt  v.  Lassen  Irr.  Co.,  La.    239,    29    So.    Eep.    715;    Fresno 

157  Cal.  82,  106  Pao.  Eep.  404;  Las-  etc.  Co.  v.  Dunbar,   80   Cal.  530,  34 

sen  Irr.  Co.  v.  Long,  157  Cal.  94,  106  Pae.  Eep.  275. 

Pae.  Rep.  409;  Beatmiont  Irr.  Co.  v.  s  Rocky  Ford  Canal  Co.  v.  Samp- 
Gregory,  Tex.   Civ.   App.  ,  son,  5  Colo.  App.   30,  36  Pae.  Eep. 

136  8.  W.  Eep.  545;  Luitweiler  Pump-  638. 

ing  Engine'  Co.  v.  XJkiah  W.  &  Imp.  i  Bishop    on    Contracts,    See.    588; 

Co.,  16  Cal.  App.  198,  116  Pae.  Eep.  Chitty  on  Contracts,  1070. 

707;   Abbott  T.  Seventy-Six  Land  & 
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pany  by  contract  agrees  to  furnish  its  consumers  a  certain  amount 
of  water  during  the  irrigating  season,  and  it  is  impossible  for  the 
company  to  perform  this  part  of  the  contract  without  any  fault 
upon  its  part  either  in  the  making  of  such  a  contract,  through  some 
inevitable  accident,  such  as  some  extraordinary  and  unprecedented 
flood,  which  ordinary  prudence  might  not  have  anticipated,  the 
company  may  be  excused  from  performing  the  contract.  But 
whether  or  not  such  an  excuse  wSl  avail  depends  upon  the  facts 
and  circumstances  of  each  particular  case.  The  subject  wiU  be 
more  thoroughly  discussed  when  we  come  to  the  subject  of  defenses 
to  actions  for  damages  for  act  of  God  or  inevitable  accident.  2 

§  1528.  Breach  of  contracts — ^Forfeiture  of  rights. — ^Where  the 
proper  forfeiture  clause  is  made  in  the  contract,  one  result  of  the 
breach  of  the  contract  is  a  forfeiture  of  all,  rights  acquired  under  it. 
As  held  in  a  very  recent  case  in  Colorado  that,  under  a  contract 
whereby  defendant  granted  water  rights  to  plaintiff,  such  rights 
to  be  forfeited  on  plaintiff's  failure  to  complete  certain  work  within 
a  stated  time,  the  fact  that  the  plaintiff  expended  in  the  work  large 
sums  for  which  it  could  obtain  no  equivalent  in  case  of  forfeiture 
was  not  ground  for  relieving  against  the  same,  the  defendant  not 
being  in  fault  and  its  damages  being  difficult  to  estimate.^  But 
where  the  provisions  in  a  written  contract  relative  to  the  forfeiture 
of  the  consumer's  right  have  been  waived,  the  company  can  not 
thereafterward  insist  on  the  right,  and  a  forfeiture  can  not  be  en- 
forced.2  Forfeitures,  under  the  well-known  rule  of  law,  are  not 
favored,  and  such  contracts  will  be  strictly  construed  against  the 
company,  especially  where  the  consumer  has  the  right  of  compulsory 

2  See  Sees.  .1691,  1692.  continually  fumislied  the  water  when 

1  Farmers'  etc.  Co.  v.  Pawnee  etc.  verbally  requested  to  do  so,  and  the 
Co.,  47  Colo.  239,  107  Pao.  Eep.  286.  officers  told  the  consumers  that  such 

2  Kimball  v.  Northern  Colo.  Irr.  Co.,  written  notice  was  not  necessary,  it 
42  Colo.  412,  94  Pac.  Eep.  333 ;  Cooper  was  held  that  the  company  was  es- 
V.  Shannon,  36  Colo.  98,  85  Pao.  Eep.  topped  to  deny  a  waiver  of  the  pro- 
175,  118  Am.  St.  Eep.  95.  visions  of  the  written  contract,  and  to 

Where  the  written  contract  provided  thereafter  require  the  written  notice, 

that    the    consumers    must  furnish  a  Colorado  Canal  Co.  v.  McFarland,  50 

written   notice   or   application  within  Tex.    Civ.   App.    92,    94   S.   W.   Eep. 

a  certain  time  if  they  wanted  the  water  400,  109  S.  W.  Eep.  435.   , 
for  a  certain  year,  but  the  company 
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service.3  But  it  is  held  that  where  a  water  company  tenders  water 
to  a  consuiner  first  at  the  rate  fixed  by  law  and  next  at  the  rate 
fixed  by  a  contract,  and  the  consumer  refuses  to  pay  anything,  this 
amounts  to  a  repudiation,  by  which  his  rights  under  the  contract 
are  ended.* 

It  was  held  in  Washington  that  a  promoter  of  an  irrigation 
corporation  who  acquired  a  right  to  purchase  land  through  one  who 
had  a  contract  to  purchase  at  $5  per  acre  can  not  recover  damages 
from  the  corporation  on  the  ground  of  fraud,  because  on  forfeiture 
of  the  contract  the  corporation  bought  the  same  land  at  about  $5 
per  acre,  where  the  promoter  sought  without  actual  investment  of 
money  to  make  a  large  profit  from  the  corporation  by  a  sale  of  the 
land  to  the  same  at  $30  per  acre.^ 

The  forfeiture  of  a  consumer's  right  to  the  use  of  the  water,'  where 
he  has  been  once  served  by  the  company,  involves  more  than  the 
mere  terms  of  the  contract  under  which  the  forfeiture  is  claimed. 
The  contract  right  to  be  furnished  with  water  by  the  company  may, 
by  apt  terms  therein,  be  forfeited.  But  the  right  of  the  consumer 
under  the  law,  if  he  complies  with  its  provisions,  to  have  the  com- 
pany continue  to  furnish  him  with  the  water,  can  not  be  forfeited 
by  any  breach  upon  his  part  of  a  contract.  As  we  have  discussed 
in  previous  sections  of  this  chapter,  all  companies  organized  for 
the  purpose  of  furnishing  water  to  consumers  for  profit  are  under 
the  duty  imposed  by  the  law,  because  of  their  quasi-public  character, 
to  furnish  water  to  consumers  eatfh  year  without  discrimination, 
except  as  to  their  respective  priority  of  rights,^  upon  the  payment 
or  tender  for  the  current  year  of  the  water  rate  mutually  agreed 
upon  by  the  parties,  or,  in  lieu  thereof,  upon  the  payment  or  tender 
of  such  sum  as  may  be  fixed  in  accordance  with  law,'^  and  that,  too, 
wholly  irrespective  of  the  nature  of  the  rights  of  the  consumers  as  to 
whether  they  are  under  a  contract  or  under  the  statute,  and  that 
an  action  for  mandamus  wiU  lie  to  compel  the  company  to  furnish 
the  water.8    However,  it  has  been  claimed  a  number  of  times  that, 

8  Cooper  V.  Sliannon,  36  Colo.  98,  85  6  For  priority  of  rights  to  be  fur- 

Pae.  Eep.  175,  118  Am.  St.  Eep.  95.  nished  with  water,  see  Sees.  1500,  1502. 

4  Leavitt  v.  Lassen  Irr.  Co.,  157  Cal.  i  For  the  regulation  of  water  rates, 
82,  106  Pae.  Eep.  404.  see  Sees.  1368-1385, 

5  Mangold  .  v.   Adrian   Irr.   Co.,   60  8  See  See.  1506. 
Wash.  286,  111  Pao.  Eep.  173. 
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because  of  the  failure  of  a  consumer  to  pay  the  water  rates  charged 
by  the  company  for  previous  years,  under  the  terms  of  the  contract 
under  which  the  water  was  furnished,  such  consumer  had  forfeited 
his  right  to  the  use  of  the  water  for  the  subsequent  years.  The 
courts,  however,  hold  to  the  contrary,  and  hold  that  it  is  the  duty 
of  the  company  to  furnish  the  water  to  a  consumer  for  the  current 
year  where  he  has  defaulted  in  his  payments  of  the  water  rates  for 
previous  years,  upon  the  payment  or  tender  of  the  legal  rates  for 
that  year;  and  that  the  remedy  of  the  company  for  furnishing 
the  water  for  which  payment  was  not  made  was  by  an  action  by  the 
company  against  the  consumer  for  debt.  Therefore,  a  contract  by 
which  a  company  agrees  to  furnish  a  consumer  with  a  certain 
amount  of  water  "year  after  year,  so  long  as  he  shall  pay  the  annual 
rental  therefor,"  is  held  to  be  a  mere  option,  which  may  be  termi- 
nated by  the  consumer  at  the  end  of  the  first  year;  and  when  the 
consumer  causes  the  county  commissioners  to  fix  the  water  rate  for 
water  from  the  company's  ditch,  and  declines  to  pay  more  than  such 
rate,  or  the  rate  fixed  in  the  contract,  it  is  a  termination  of  such 
contract,  though  the  contract  itself  is  not  returned  or  canceled. 
The  company,  however,  must  continue  to  furnish  the  consumer  with 
the  water  under  its  statutory  duty.® 

So,  also,  where  a  contract  provides  that  upon  failure  to  pay  the 
annual  rental  the  consumer  "forfeits  and  relinquishes  all  rights 
and  claims  whatsoever  in  and  to  the  use  of  said  water  from  said 
ditch,"  it  is  held  to  apply  only, to  the  consumer's  rights  under  his 
contract,  and  not  to  apply  to  the  statutory  right  to  have  the  com- 
pany furnish  him  with  the  water  at  the  rate  fixed  by  law.^* 

9  South  Boulder  etc.  Co.  t.  Marfell,  Tor  the  regulation  of  water  rates, 

15  Colo.  302,  25  Pae.  Eep.  504.  see  Chap.  69,  Sees.  1368-1385. 

See,  also,  for  contracts  to  furnish  a  ^<*  South  Boulder  etc.  Co.  v.  Marfell, 

certain  amount   of   water,   Sefton   v.  ^^  Colo.  302,  25  Pao.  Eep.  504. 

Prentice,  103  Cal.  670,  37  Pae.  Eep.  Contracts  providing  for  forfeitures, 

641:   San  Diego  Plume  Co.  v.  Chase,  ^^^°  ^^^°  °°*  ^^^^  ^  unreasonable, 

or,  ^  1    ET/.-!    n<r  T>       -D       -T=rfl   oo  T.  '^'^  ^^  strictlv  construed.     Cooper  t. 

87  Cal.  561,  25  Pae.  Eep.  756,  26  Pae.  „,              „„  _,'      no  oc  -d      t>       -uti; 

'       .          „  ^         '.  Shannon,  36  Colo.  98, 85  Pae.  Eep.  175, 

Eep.  825;  Hewitt  v.  San  Jacinto  etc.  ,,0  4^  g.    -r,       gg 

Co.,  124  Cal.  186,  56  Pae.  Eep.  893;  g^^^  also,' Kimball 'v.  Northern  Colo. 

Bean  v.  Stoneman,  104  Cal.  49,  37  Pae.  i„.  Co.,  42  Colo.  412,  94  Pae.  Eep. 

Eep.  777,  38  Pae.  Eep.  39.  3335  gan  Diego  etc.  Co.  v.  Sharp,  97 

For  the  statutory  duty  to  furnish  Ted.  Eep.  394,  38  C.  C.  A.  220;  Id:, 

miter,  see  Sees.  1495-1497.  89  Fed.  Eep.  295. 
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§  1529.  Breach  of  contracts— Damages. — The  most  commoii 
remedy  for  the  breach  of  a  contract  is  an  action  at  law  for  dam- 
ages.i  This  is  true  where  there  has  been 'a  partial  or  total  breach 
of  a  contract  to  furnish  water  or  for  the  sale  of  water  rights.* 

The  subject  of  actions  for  damages  for  the  failure  to  furnish 
water  under  contract,  and  also  the  measure  of  damages  which  may 
be  recovered  in  such  actions  wiU  be  more  thoroughly  discussed  when 
we  come  to  the  chapter  upon  actions  for  damages.^ 

1  For  the  enforcement  of  contracts  breach  of  contract  to  furnish  trater, 
at  equity,  see  Sees.  1520,  1650.  see  Sec.  1529. 

2  For  contracts  for  the  sale  of  tratei  For  the  measure  of  damages  for  the 
lights,  see  Sees.  1511-1513.  failure    to    furnish   water,   see    Sees. 

SFoi    the    light   to    damages    for     1696-1700. 
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ADJUDICATION  AND  PEOTECTION  OF  RIGHTS— 

INJUEIES  TO  RIGHTS  AND  REMEDIES 

THEREFOR. 


CHAPTER  78. 

THE  ADJUDICATION  OP  WATEE  EIGHTS  IN  EQUITY. 

§  1530.  Scope  of  part  and  chapter. 

§  1531.  Necessity  of  adjudication  or  legal  determination  of  water  rights. 

i  1532.  The  general  power  of  courts  to  adjudicate  water  rights, 

§  1533.  The  jurisdiction  of  courts — Definition — ^Venue, 

§  1534.  The  nature  of  the  action — Suit  to  quiet  title. 

§  1535.  Actions  to  quiet  title. 

§  1536.  Actions  to  quiet  title  and  injunctions  in  the  same  suits. 

§  1537.  Actions  to  quiet  title  and  damages  in  the  same  suits. 

i  1538.  Actions  to  apportion  the  use  of  water  among  riparian  proprietors. 

§  1539.  Actions  to  apportion  subterranean  waters  among  the  owners  of 

the  lands  under  which  they  flow. 
§  1540.  Actions  to  determine  the  rights  as  between  appropriators  and  ripa^ 

rian  owners. 
§  1541.  Actions  to  adjudicate  and  quiet  title  to  ditches  and  canals  and 

easements  therefor. 
§  1542.  Parties  to  action  to  adjudicate  rights — The  rights  of  strangers  not 

before  the  court. 
§  1543.  Parties  to  actions  to  adjudicate  rights — Where  there  are  several  on 

the  same  source  of  supply. 
§  1544.  Who  may  bring  the  action — Parties  plaintiff. 
§  1545.  Parties  defendant — Right  to  affirmative  relief. 
1 1546.  Parties  to  actions — Interveners. 

§  1547.  Pleadings — Complaint  or  bill  in  actions  to  quiet  title  by  appropri- 
ators. 
§  1548.  Pleadings — Complaint  or  bill  in  actions  to  quiet  title  by  riparian 

owners. 
§  1549.  Pleadings — Complaint  or  bill  in  actions  to  quiet  title  to  ditch  or 

canal. 
§  1550.  Pleadings — Demurrer — ^Answer — ^And  cross-complaint  or  bill. 
§  1551.  Pleadings — The  replication  or  reply. 
173— Kin.  on  Iir.  (2753) 
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§  1552.  Pleadings — ^Where  the  claim  to  the  right  Is  made  by  prescription. 

§  1553.  Practice  and  procedure — Submission  of  questions  of  fact  to  a  jury. 

§  1554.  Proof  of  claims — ^Burden  of  proof. 

§  1555.  Proof  necessary  to  establish  a  right  by  prescription — Burden  of 
proof. 

§  1556.  The  findings  of  fact  and  conclusions  of  law. 

§  1557.  The  decrees  and  judgments — On  rights  by  appropriation. 

§  1558.  The  decrees  and  judgments — On  rights  by  appropriation — Quantity 
of  water. 

§  1559.  Decrees  and  judgments — ^Appt^ioning  the  water  between  riparian 
proprietors. 

§  1560.  Decrees  and  judgments — In  actions  to  quiet  title  to  ditches  and 
canals. 

§  1561.  Decrees  and  judgments — ^Apportioning  the  subterranean  waters 
among  the  owners  of  the  land. 

§  1562.  Decrees  and  judgments — For  costs. 

§  1563.  The  decrees  and  judgments — As  res  judicata — Rights  by  appropria- 
tion, etc. 

§  1564.  The  decrees  and  judgments — As  res  judicata — As  to  riparian  rights. 

§  1565.  Appeal  from  judgments  and  decrees. 

§  1566.  The  enforcement  of  judgments  and  decrees. 

§  1530.  Scope  of  part  and  chapter. — ^In  this  part  of  our  work 
we  will  discuss  the  adjudication  and  protection  of  all  rights,  the 
injuries  to  rights,  and  the  remedies  therefor.  And  where  the 
pleadings  and  practice  differ  in  any  respect  from  the  pleadings  and 
practice  in  other  actions,  these  subjects  will  also  be  discussed  under 
the  respective  heads. 

In  the  present  chapter  we  will  discuss  the  adjudication  of  water 
rights  by  courts  under  their  general  equity  powers,  leaving  the  dis- 
cussion of  the  determination  and  adjudication  of  water  rights  under 
special  statutory  proceedings,  both  by  the  courts  and  by  adminis- 
trative officers,  to  other  chapters.  * 

§  1531.  Necessity  of  adjudication  or  legal  determination  of 
water  rights. — ^Although  a  person  may  make  a  valid  prior  appro- 
priation of  the  water  of  a  natural  stream  or  other  source  of  natural 
water  supply,^  he  may  record  his  notice  in  accordance  with  the 
law,2  he  may  apply  the  water  to  some  beneficial  use  or  purpose  for 
many  years,  he  may  lay  claim  to  his  rights  adversely  to  all  the 

I  See  Chaps.  79,  80,  Sees.  1567-1597.  2  For  the  recording  of  notices,  see 

1  For  the  appropriation   of  water,      Sec.  713. 
Bee  Chap.  38,  Sees.  706-732. 
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world,  and  yet  this  is  not  deemed  a  sufficient  determination  of  his 
rights,  for  the  reason  that  there  may  be  many  others  who  have  made 
like  appropriations  from  the  same  source  of  supply,  and  whose 
claims  are  bound  in  time  in  some  manner  to  conflict  with  the  claims 
of  the  prior  appropriator.  Simply  because  a  person  lays  claim  to 
certain  rights,  although  he  does  it  by  means  of  notice  to  all  the 
world,  and  while  it  may  put  others  on  their  guard,  is  no  proof  of 
the  validity  of  his  claim.  As  regards  water  rights,  as  shown  from 
the  history  of  water  right  litigation,  persons  are  inclined  to  claim, 
at  times,  many  times  more  than  they  have  any  valid  right  to.  This 
is  especially  true  as  to  all  the  older  water  rights  in  all  States  where 
the  appropriations  were  made  before  the  adoption  of  the  newer 
method  of  the  acquisition  of  water  rights  under  the  laws  of  State 
control,  discussed  in  a  previous  chapter  of  this  work,  and  which 
method  in  and  of  itself  somewhat  checks  the  avaricious  claims  of 
some  appropriators.3  As  was  well  said  in  a  late  South  Dakota 
case :  *  "Perhaps  there  is  in  all  water  right  cases  some  mysterious 
relation  between  the  quantity  of  water  and  the  quantity  of  lan- 
guage— a  law  of  supply  and  demand,  which  required  that  the  vol- 
ume of  language  shall  increase  in  direct  ratio  to  the  deficiency  in 
volume  of  water." 

However,  be  this  as  it  may,  the  title  to  a  water  right  is  not  perfect 
in  any  claimant  until  there  has  been  an  adjudication  or  legal  deter- 
mination of  the  same  and  the  title  thereto  adjudged  to  be  in  the 
claimant  as  against  all  the  world,  either  by  the  judgment  or  decree 
in  a  proper  action  brought  in  a  court  of  competent  jurisdiction  or 
the  award  or  determination  as  the  result  of  a  proceeding  before 
some  board  or  administrative  officers  under  a  special  statute  author- 
izing such  proceeding,^  and  such  final  decree  or-  determination  des- 
ignating the  owner  of  the  right  and  defining  the  nature  and  extent 
of  the  same  and  making  a  permanent  record  thereof. 

§  1532,  The  general  power  of  courts  to  adjudicate  water  rights. 
— The  adjudication  of  the  ownership,  nature,  and  extent  of  a  water 
right,  or  water  rights,  as  the  term  indicates,  is  a  matter  for  the 

8  For  the  laws  of  State  control,  see  B  For   the   determination   of   water 

Chap.   68,  Sees.   1337-1367.  rights  by  administrative  oficers,  see 

4Eedwater  etc.  Co.  v.  Eeed,  26  S.  Chap.  80,  Sees.  1585-1595. 
D.  466,  128  N,  W.  Kep.  702. 
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courts ;  and  unless  there  are  statutes  prescribing  special  proceedings 
therefor,  such  an  actioii  is  subject  to  the  ordinary  rules  of  pleading 
und  procedure  as  are  other  civil  actions.  Even  in  those  States  which 
have  statutes  providing  for  the  determination  of  water  rights,  in  the 
first  instance,  by  special  boards  of  control  or  administrative  ofSeers, 
there  are  always  provisions  for  a  final  resort  to  the  courts  by  appeal 
by  any  party  dissatisfied  with  the  determination  of  the  board  or 
offieers.i  But  without  any  special^tatutes  upon  the  subject,  under 
the  practice  in  all  the  States  a  court  of  equity  has  the  power  in  all 
proper  actions  to  ascertain  and  determine,  and  by  appropriate  judg- 
ment or  decree,  to  definitely  fix  the  ownership  and  the  nature  and 
extent  of  the  respective  rights  of  all  appropriators  and  users  of 
water  taken  from  the  same  stream  or  other  source  of  natural  water 
supply.  It  is  held  that  in  order  to  avoid  a  multiplicity  of  suits, 
where  a  large  number  of  persons  claim  rights  to  use  or  divert  the 
waters  of  a  stream  by  virtue  of  riparian  rights,  appropriations, 
prescription,  or  otherwise,  a  suit  in  equity  is  the  proper  proceeding 
to  determine  such  rights  and  to  enjoin  the  infringement  thereof.^ 


1  'S'oT  the  determination  of  water 
rights  b7  boards  or  officers,  see  Chap. 
80,  Sees.   1585-1595. 

2  Crawford  Co.  v.  Hathaway  (HaU), 
67  Neb.  325,  93  N.  W.  Eep.  781,  60 
L.  E.  A.  889,  108  Am.  St.  Eep.  647; 
Woodruff  V.  North  Bloomfield  Gravel 
M.  Co.,  8  Sawy.  628,  16  Fed.  Eep.  25, 
9  Sawy.  441,  18  Fed.  Eep.  753 ;  Farm- 
ers'  etc.  Irr.  Co.  v.  Cozad  Irr.  Co., 
65  Neb.  3,  90  N.  W.  Eep.  951;  An- 
drews v.  LiUian  Irr.  Dist.,  66  Neb. 
458,  92  N.  W.  Eep.  612,  97  N.  W. 
Eep.  336;  MeCook  v.  Crews,  70  Neb. 
109,  96  N.  W.  Eep.  996. 

See,  also.  Prey  v.  Louden,  70  Cal. 
650,  11  Pae.  Eep.  838;  Lorenz  v.  Ja- 
cobs, 63  Cal.  73;  Combs  v.  Slayton, 
19  Ore.  99,  26  Pae.  Eep.  661;  Eiver- 
side  W.  Co.  v.  Gage,  89  Cal.  410,  26 
Pae.  Eep.  889;  Alhambra  etc.  Co.  v. 
Eichardson  W.  Co.,  95  Cal."  490,  30 
Pae.  Eep.  577;  Barrows  v.  Fox,  98 
Cal.  63,  30  Pae.  Eep.  768,  32  Pae. 
Eep.  811;  City  of  Salem  Co.  v.  Salem 


etc.  Co.,  12  Ore.  374,  7  Pae.  Eep. 
497;  Schilling  v.  Eonuninger,  4  Colo. 
100;  Eiverside  W.  Co.  v.  Sargent,  112 
Cal.  230,  44  Pao.  Eep.  560;  Nevada  D. 
Co.  V.  Bennett,  30  Ore.  59,  45  Pae. 
Eep.  472,  60  Am.  St.  Eep.  777;  Platte 
Valley  Irr.  Co.  v.  Buokers  etc.  Co.,  25 
Colo.  77,  53  Pae.  Eep.  334;  McGinness 
V.  Stanfield,  6  Idaho  372,  55  Pae. 
Eep.  1020;  Egan  v.  Estrada,  6  Ariz. 
248,  56  Pae.  Eep.  721;  Brown  v. 
Baker,  39  Ore.  66,  65  Pae.  Eep.  799, 
66  Pao.  Eep.  193;  Miller  v.  Dondero, 
139  Cal.  643,  73  Pae.  Eep.  583 ;  Union 
M.  &  M.  Co.  v.  Dangberg,  81  Fed.  Eep. 
73;  Guthiel  Park  Inv.  Co.  v.  Town 
of  Montclair,  32  Colo.  420,  76  Pao. 
Eep.  1050;  Haggin  v.  SaUe,  23  Mont. 
375,  59  Pae.  Eep.  154;  Hayes  v.  Bu- 
zard,  31  Mont.  74,  77. Pae.  Eep.  423; 
South  Tule  eto.  Co.  v.  King,  144  Cal. 
450,  77  Pae.  Eep.  1032;  Smith  etc. 
Co.  V.  Colorado  etc.  Co.,  34  Colo.  485, 
82  Pae.  Eep.  940,  3  L.  E.  A.,  N.  S., 
1142;    Becker   v.   Marble   Creek   Irr. 
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It  is  within  the  power  of  the  Court  to  fix  the  dates  of  the  respective 
appropriations.s  In  the  determination  of  the  rights  of  the  respec- 
tive parties,  where  the  Court  has  jurisdiction  of  the  parties  and 
the  subject  matter  of  the  suit,  a  court  of  equity  has  the  power  to 
prescribe  the  method  to  be  used  in  measuring  the  water,  and  to 
locate  a  measuring  box  for  the  distribution  of  the  water.*  And  in 
apportioning  the  water  it  is  within  the  power  of  the  Court  to  ap- 
portion the  flow  to  which  each  party  is  entitled  by  periods  of  time 
rather  than  by  a  division  of  the  quantity  when  such  apportionment 
would  best  secure  the  rights  of  the  parties.^  And  having  the  power 
to  make  such  a  judgment  or  decree,  the  Court  also  has  the  power  to 
enforce  it,  and  to  so  regulate  the  use  of  the  water  by  the  respective 
owners  as  to  protect  the  rights  of  each  from  infringement  or  im- 
pairment by  others.^  This  may  be  by  way  of  an  injunction  issued 
in  the  same  suit  determining  the  rights.'^ 

Courts  of  equity  have  the  discretion  to  consolidate  causes,  the 
exercise  of  which  right  wiU  not  be  reviewed  on  appeal,  except  for 


Co.,  15  Utah  225,  49  Pao.  Eep.  892, 
1119;  Harris  v.  Shontz,  1  Mont.  212; 
NepM  Irr.  Co.  v.  Jenkins,  8  Utah  369, 
31  Pae.  Eep.  986;  GlU  v.  Malan,  29 
Utah  431,  82  Pae.  Eep.  471;  Van  Camp 
V.  Emeiy,  13  Idaho  202,  89  Pae.  Eep. 
752. 

8  See,  also,  judgments  and  decrees. 
Sees.  1557-1564. 

It  is  no  objection  that  the  date  fixed 
was  arbitrarily  selected  so  long  as 
the  priority  was  not  affected.  McDon- 
ald V.  Lannan,  19  Mont.  78,  47  Pao. 
Kep.  648. 

4  Elliott  V.  Whitmore,  10  Utah  246, 
37  Pae.  Eep.  461 ;  Tolman  v.  Casey,  15 
Ore.  83,  13  Pae.  Eep.  669;  Becker  v. 
Marble  Creek  Irr.  Co.,  15  Utah  225,  49 
Pae.  Eep.  892,  1119. 

But  see  McGinness  v.  Stanfield,  6 
Idaho  372,  55  Pae.  Eep.  1020,  where 
in  an  action  to  settle  water  rights  of 
yarious  parties  upon  a  stream,  the 
District  Court,  after  establishing  the 
priorities  of  the  various  appropriatora, 
proceeded  to  decree  the  time  and  quan- 


tity which  each  appropriator  was  per- 
mitted to  use  such  waters.  Held 
error,  upon  the  ground  that  it  was 
not  in  the  province  of  the  Court  to 
dictate  how  or  when  the  right  ac- 
quired by  the  appropriators  should 
be  exercised  so  long  as  such  use  was 
within  the  limits  of  theii  appropria- 
tion. 

5  For  the  appropriation  of  water 
by  periods  of  time,  see  See.  786. 

For  judgments  and  decrees,  see  Sees. 
1557-1564;  Wiggins  v.  Muscupiabe  etc. 
Co.,  113  Cal.  182,  45  Pae.  Eep.  160, 
32  L.  E.  A.  667,  54  Am.  St.  Eep.  337. 

6  For  the  enforcement  of  judgment 
or  decrees,  see  ^iees.  1566,  1646. 

For  the  prelection  of  the  right  by 
injunction,  soe  Sees.  1596-1647. 

7  Crawford  Co.  v.  Hathaway  (HaU), 
67  Neb.  325,  93  N.  W.  Eep.  781,  60 
L.  E.  A.  889,  108  Am.  St.  Eep.  647; 
Frost  V.  Alturas  W.  Co.,  11  Idah?  294. 
81  Pae.  aep.  996. 

For  the  enforcement  of  judgments 
and  decrees,  see  Sees.  1566, 1646. 
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abuse  of  discretion.  So,  where  two  or  more  suits  involving  the  ad- 
judication of  certain  water  rights  could  have  been  joined  in  the 
same  complaint,  and  were  between  the  same  parties  and  with  refer- 
ence to  the  same  subject-matter,  the  ditches  in  controversy  only  be- 
ing different,  it  is  held  that  they  were  properly  consolidated.* 

§  1533.  The  jurisdiction  of  courts — Definition — Venue. — ^"Ju- 
risdiction may  be  defined  to  be  the  right  to  adjudicate  concerning 
the  subject-matter  in  the  given  case.  To  constitute  this  there  are 
three  essentials:  First,  the  Court  must  have  cognizance  of  the 
class  of  cases  to  which  the  one  to  be  adjudged  belongs;  second,  the 
proper  parties  must  be  present ;  third,  the  point  decided  must  be,  in 
substance  and  effect,  within  the  issue."  ^  The  above  definition  was 
adopted  by  the  Supreme  Court  of  Montana  in  an  action  to  deter- 
mine and  adjudge  water  rights  and  to  quiet  title  to  the  same.^ 

The  State  Courts  have  full  and  complete  jurisdiction  over  actions 
brought  to  adjudicate  the  water  rights  claimed  within  their  respec- 
tive jurisdictions  from  a  stream  or  other  source  of  natural  water 
supply.  It  is  held  by  the  Supreme  Court  of  the  United  States  that 
the  question  of  the  priority  of  possession  of  a  water  right  and  of 
the  conformity  to  local  customs,  laws,  and  decisions  do  not  consti- 
tute Federal  questions  under  Section  2339,  United  States  Eevised 
Statutes,  and,  therefore,  findings  of  fact  or  questions  of  local  law 
upon  which  depend  a  party's  right  under  the  section  to  the  protec- 
tion of  a  vested  water  right  are  not  reviewable  in  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  a  State  Court.^  And  the  con- 

sHayward  v.  Mason,  54  Wash.  649,  Pae.  Eep.  146;  Id.,  on  second  appeal, 

104  Pao.  Eep.  139;  Peterson  v.  DiUon,  187  U.  S.  569,  47  L.  Ed.  307,  23  Sup. 

27  Wash.  78,  85,  67  Pae.  Eep.  397;  Ct.  Eep.  178;  dismissing  writ  of  error 

Wolff  V.  Pomponia,  Colo.  ,  to  Supreme  Court  of  Utah,  23  Utah 

120  Pae.  Eep.  142.  22,  63  Pae.  Eep.  995. 

1  Munday  v.  Vail,  34  N.  J.  Law  418.         A  suit  to  establish  and  qniet  title 

2  Sloan  V.  Byers,  37  Mont.  503,  97  to  water  rights  connected  with  lands 
Pae.  Eep.  855.  included  in  a  grant  from  the  Mexi- 

3  For  the  construction  of  Acts  of  can  government,  which  rights  are 
1866  and  1870,  see  Sees.  611-619;  claimed  to  be  within  the  protection 
TeUuride  Power  Trans.  Co.  v.  Eio  of  the  treaty  with  Mexico  involves  no 
Grande  W.  S.  Co.,  175  U.  S.  639,  44  Federal  question  for  the  purpose  of 
Ii.  Ed.  305,  20  Sup.  Ct.  Eep.  245;  giving  jurisdiction  to  the  Federal 
dismissing  writ  of  error  to  the  Su-  courts.  Crystal  Springs  etc.  Co.  v. 
preme  Court  of  Utah,  16  Utah  125,  51  Los  Angeles,  177  U.  8.  169,  44  L,  Ed. 
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struction  placed  by  the  highest  court  of  a  State  upon  a  State  statute 
regulating  the  use  and  diversion  of  water  is  controlling  and  con- 
clusive upon  the  Federal  courts  where  jurisdiction  is  acquired  by 
the  Federal  courts  to  hear  and  determine  cases  involving  such 
rights.* 

Where  there  is  a  diversity  of  citizenship  and  the  jurisdictional 
amount,  or  a  Federal  question  is  involved,  parties  have  the  same 
right  to  originally  bring  the  action  or  to  remove  the  same  to  the  Fed- 
eral courts  as  they  have  in  other  actions.^ 

Where  the  controversy  is  over  interstate  waters  and  between  two 
sovereign  States  of  the  Union,  the  sole  and  original  jurisdiction  to 


720,  20  Sup.  Ct.  Rep.  573;  affirming 
Id.,  82  Fed.  Rep.  114,  76  Fed.  Rep. 
114,  76  Fed.  Rep.  148;  Los  Angeles  v. 
Los  Angeles  etc.  Co.,  217  U.  S.  217, 
54  L.  Ed.  736,  30  Sup.  Ct.  Rep.  452; 
writ  of  error  to  the  Supreme  Court 
of  California  dismissed  for  want  of 
jurisdiction;  for  same  case  below  see 
152  Cal.  645,  93  Pae.  Rep.  869,  1135; 
Hooker  v.  Los  Angeles,  188  U.  8.  314, 
47  L.  Ed.  487,  23  Sup.  Ct.  Rep.  395, 
63  L.  E.  A.  471;  Crystal  Springs  etc. 
Co.  V.  Los  Angeles,  177  U.  S.  169,  44 
L.  Ed.  720,  20  Sup.  Ct.  Rep.  573; 
Boquillas  etc.  Co.  v.  Curtis,  213  U.  S. 
339,  53  L.  Ed.  822,  29  Sup.  Ct.  Rep. 
493. 

See,  also,  Miller  &  Lux  v.  East  Side 
etc.  Co.,  211  U.  S.  293,  53  L.  Ed.  189, 
29  Sup.  Ct.  Rep.  Ill;  Pacific  Gas  Imp. 
Co.  V.  EUert,  64  Fed.  Rep.  421;  Mohl 
V.  Lamar  Canal  Co.,  128  Fed.  Rep. 
776. 

4  Hawes  v.  Contra  Costa  W.  Co.,  5 
Sawy.  287,  Fed.  Cas.  No.  6235;  San 
Diego  Flume  Co.  v.  Souther,  90  Fed. 
Rep.  164,  32  C.  C.  A.  548,  61  U.  S. 
App.  134;  Fallbrook  Irr.  Dist.  v. 
Bradley,  164  U.  S.  112,  41  L.  Ed.  369, 
17  Sup.  Ct.  Rep.  56,  rev'g  Jd,.,  68  Fed. 
Rep.  948;  Mohl  t.  Lamar  etc.  Co., 
128  Fed.  Rep.  776. 


S  Anderson  v.  Bassman,  140  Fed. 
Rep.  10,  140  Fed.  Rep.  14. 

But  a  corporation  can  not  be  col- 
lusively  organized  for  the  purpose  of 
creating  a  diversity  of  citizenship  and 
thus  giving  the  Federal  courts  juris- 
diction. Miller  &  Lux  v.  East  Side 
etc.  Co.,  211  U.  S.  293,  53  L.  Ed. 
189,  29  Sup.  Ct.  Rep.  111. 

An  appeal  from  a  decision  of  the 
State  Engineer  to  a  State  Court  is 
removable  to  the  Federal  Court.  Waha 
etc.  Co.  V.  Lewiaton  etc.  Co.,  158  Fed. 
Rep.   137. 

See,  also,  Rickey  etc.  Co.  v.  Miller  & 
Lux,  152  Fed.  Rep.  11,  81  C.  C.  A. 
207;  affirming  Id.,  146  Fed.  Rep.  547; 
Herring  v.  Modesto  Irr.  Dist.,  95  Fed. 
Rep.  705;  Hagge  v.  Kansas  City  etc. 
R.  Co.,  104  Fed.  Rep.  391;  Morris  v. 
Bean,  123  Fed.  Rep.  618,  146  Fed.  Rep. 
423 ;  Eaton  v.  Hoge,  141  Fed.  Rep.  64, 
72  C.  C.  A.  74. 

An  allegation  in  a  bill  that  com- 
plainant is  a  corporation  organized 
under  an  Act  of  Congress  makes  the 
case  as  arising  under  the  laws  of  the 
United  States,  and  confers  jurisdic- 
tion upon  a  Federal  Court.  United 
States  etc.  Co.  v.  GaUegos,  89  Fed. 
Rep.  769. 
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try  and  determine  the  cause  is  vested  in  the  Supreme  Court  of  the 
United  States.^ 

Where,  however,  the  controversy  is  over  interstate  waters  and 
between  the  citizens  of  different  States,  or  the  citizens  of  the  same 
State,  the  State  courts  where  the  diversion  is  made  have  full  and 
complete  jurisdiction  to  determine  all  questions,  with  the  exception 
of  the  right  to  quiet  title  to  the  use  of  the  water  where  a  stream  rises 
in  one  State  and  flows  into  anothej  State  and  is  there  diverted  and 
used  for  irrigation.  In  such  cases  the  courts  of  the  former  State 
have  no  jurisdiction  to  try  and  determine  the  right  to  the  use  of 
the  water  in  the  latter  State.'^  So,  also,  where  there  is  a  diversity  of 
citizenship  the  action  may  be  originally  brought  in  or  removed  to 
the  Federal  Court.s 

An  action  to  quiet  title  to  water  rights  must  be  prosecuted  and 
maintained  in  the  jurisdiction  in  which  the  res  or  subject-matter  is 
situated.  "Where,  therefore,  the  rights  to  be  settled  are  wholly 
within  one  county  the  action  should  be  brought  in  the  court  having 
jurisdiction  in  such  county.^  So,  an  action  brought  by  a  riparian 
proprietor  to  qtdet  title  to  his  right  to  the  use  of  the  water  flowing 
by  his  land  must  be  commenced  in  the  county  where  the  land  or 
some  part  of  it  is  situated.^"  Where  the  controversy  is  over  water 
flowing  through  different  counties  of  the  same  State,  or  where  they 
are  diverted  in  one  county  and  conducted  by  a  canal  to  another 

6  Kansas  v.  Colorado,  206  XJ.  S.  46,  8  See,  also,  for  the  jurisdiction  of 
51  L.  Ed.  956,  27  Sup.  Ct.  Eep.  655;  courts  over  interstate  waters,  Sees. 
Id.,  on  demurrer,  185  U.  S.  125,  46  L.  1233-1533 ;  Morris  v.  Bean,  123  Fed. 
Ed.  838,  22  Sup.  Ct.  Eep.  552;  Mis-  Eep.  618,  146  Fed.  Eep.  423;  Howell  v. 
Bouri  V.  Illinois,  180  U.  S.  208,  45  L.  Jolmson,  89  Fed.  Eep.  556;  Eickey  etc. 
Ed.  497,  21  Sup.  Ct.  Eep.  331;  Id.,  Co.  v.  Miller  &  Lux,  152  Fed.  Eep.  11, 
200  U.  8.  496,  50  L.  Ed.  572,  26  Sup.  81  C.  C.  A.  207. 

Ct.  Eep.  268,  202  U.  S.  598,  50  L.  Ed.  9  Taylor  v.  Hulett,  15  Idaho  265,  97 

1160,  26  Sup.  Ct.  Eep.  713.  Pac.  Eep.  37,  19  L.  E.  A.,  N.  S.,  535; 

See  for  jurisdiction  of  courts  over  Pacific  Yacht  Club  v.  Sauaalito  Bay 

interstate  waters.  Sees.  1233,  1234.  W.  Co.,  98  Cal.  487,  33  Pac.  Sep.  322; 

7  Conant  v.  Deep  Creek  Irr.  Co.,  23  Fritts  v.  Camp,  94  Cal.  393,  29  Pac. 
Utah  627,  66  Pac.  Eep.  188,  90  Am.  Eep.   867. 

St.  Eep.  721 ;   Lamson  v.  Vailes,   27  lo  Miller  &  Lux  v.  Madera  etc.  Co., 

Colo.  201,  61  Pac.  Eep.  231;  waiey  v.  155  Cal.  59,  99  Pac.  Eep.  502,  22  L. 

Decker,   11   Wyo.   496,   73   Pac.   Eep.  E.  A.,  N.  S.,  391;  Lux  v.  Haggin,  69 

210,  100  Am.  St.  Eep.  939;  Taylor  v.  Cal.   255,   9   Pac.   Eep.   919,   10   Pac. 

Hulett,   15  Idaho  265,  97  Pac.  Eep.  Eep.  674. 
37.  19  L.  E.  A.,  N.  S.,  535. 
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county  for  use  fliere,  the  Court  of  either  county  has  jurisdiction  to 
try  and  determine  the  case.^^ 

In  those  States  where  the  statutes  provide  for  State  boards  and 
give  them  jurisdiction  to  determine  existing  water  rights,  with  right 
of  appeal  to  the  courts  from  the  decision  of  the  boards,  the  court  will 
generally  refuse  to  take  jurisdiction  of  a  case  where  a  hearing  has 
not  been  first  had  by  the  board.12  But  in  Nebraska  it  is  held  that 
notwithstanding  the  authority  of  an  administrative  board  to  deter- 
mine controversies  over  water  rights,i3  whenever  a  controversy 
arises  over  the  substance  of  the  rights  of  the  various  parties  making 
use  of  a  stream,  such  controversies  are  proper  for  the  courts  to  take 
judicial  cognizance  of.^* 

"Where  the  jurisdiction  of  a  court  of  equity  is  properly  invoked 
upon  one  branch  of  a  case,  the  Court  has  jurisdiction  to  settle  all  the 
rights  of  the  parties  in  that  action.i^  Where  a  party  to  an  action 
fails  to  object  to  the  jurisdiction  of  the  Court,  but  acquiesces  in  the 


11  Deseret  Irr.  Co.  v.  Mdntyre,  16 
Utah  398,  52  Pae.  Eep.  628;  Lower 
Kings  River  etc.  Co.  v.  TCingH  River 
etc.  Co.,  60  Cal.  408;  Last  Chance 
etc.  Co.  V.  Emigrant  etc.  Co.,  129  Cal. 
277,  61  Pac.  Rep.  960. 

12  For  the  laws  of  State  control,  see 
Chap.  68,  Sees.  1337-1367. 

13  For  the  adjudication  of  water 
rights  by  administrative  boards,  see 
Chap.  80,  Sees.  1585-1595. 

14  ' '  The  courts  can  not  administer 
the  statute  nor  regulate  the  use  of 
the  streams,  but  they  can  and  should 
adjudicate  disputes  based  on  the  rights 
of  parties  acquired  under  the  stat- 
utes." Crawford  Co.  v.  Hathaway 
(Hall),  67  Neb.  325,  93  N.  W.  Rep. 
781,  60  L.  R.  A.  889,  108  Am.  St. 
Rep.  647;  modifying  Crawford  Co.  v. 
Hathaway,  60  Neb.  754,  84  N.  W.  Rep. 
271;  Id.,  61  Neb.  317,  85  N.  W.  Rep. 
303. 

See,  also,  Farm  Invest.  Co.  v.  Car- 
penter, 9  Wyo.  110,  61  Pae.  Rep.  258, 
50  L.  R.  A.  747,  87  Am.  St.  Rep. 
918. 


IS  "It  may  be  possibly  true  that 
the  interference  was  so  slight  and  in- 
consequential that  plaintiff  might  have 
been  relegated  to  its  remedy  at  law, 
but,  since  jurisdiction  in  equity  was 
properly  invoked  at  least  upon  one 
branch  of  the  case,  the  trial  court 
should  have  retained  jurisdiction  to 
settle  all  the  rights  of  the  parties  in 
one  action,  and  it  ought  not  to  re- 
quire the  plaintiff  to  bring  another  to 
have  determined  the  relative  rights  of 
the  parties  in  and  to  this  strip  of 
land."  Smith  etc.  Co.  v.  Colorado  etc. 
Co.,  34  Colo.  485,  82  Pae.  Rep.  940, 
3  L.  R.  A.,  N.  8.,  1148;  Feeney  v. 
Chester,  7  Idaho  324,  63  Pac.  Rep. 
192;  Gutheil  Park  luv.  Co.  v.  Town 
of  Montolair,  32  Colo.  420,  76  Pac. 
Rep.  1050. 

The  rights  of  the  owners  to  the 
waters  of  a  ditch  and  the  right  to 
change  the  point  of  diversion  may  be 
determined  in  one  action.  Hallett  v. 
Carpenter,  37  Colo.  30,  86  Pae.  Rep. 
317. 
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decree  for  a  number  of  years,  and  enjoys  the  benefit  thereof,  he  is 
estopped  from  subsequently  attacking  the  decree  collaterally. ^^ 
Where  the  question  of  jurisdiction  is  not  waived,  it  is  the  duty  of  the 
Court  to  dismiss  the  action  whenever  during  the  trial  want  of  juris- 
diction appears.i'f 

§  1534.  The  nature  of  the  action — Suit  to  quiet  title. — The  na- 
ture of  an  action  to  determine  ownership,  description,  and  extent 
of  a  water  right,  if  not  technically  one  to  quiet  title,  is  closely  an- 
alogous thereto.  Strictly  speaking,  an  action  to  quiet  title  is  one 
in  personam,  hvd  by  the  statutes  of  a  number  of  the  States  there  has 
been  given  to  it  an  additional  effect  in  rem  as  far  as  the  adjudication 
of  water  rights  is  concerned.  Such  actions  at  times  may  be  re- 
garded as  strictly  in  personam,  as  is  the  case  where  they  are  brought, 
to  settle  the  individual  and  several  rights  of  the  different  appro- 
priators,  and  these  respective  parties  are  enjoined  from  interfering 
with  the  other  parties,  as  set  forth  by  the  terms  of  the  decree.  But 
the  action  may  be  brought  to  settle  the  rights  of  certain  ditches  as 
against  the  rights  of  other  ditches  or  for  the  aVarding  of  a  certain 
amount  of  water  to  a  definite  tract  of  land  where  the  action  might 
be  deemed  to  be  strictly  in  rem  or  quasi  in  rem.  But,  again,  there 
may  be  mixed  actions  in  rem  and  in  personam,  as  is  illustrated 
by  the  many  cases  where  not  only  the  rights  of  the  individual  ap- 
propriators  but  also  the  rights  of  certain  ditches  and  canals  are 
determined  and  adjudicated.  But  as  far  as  any  set  form  of  action  is 
concerned,  such  actions  brought  for  the  determination  and  adjudi- 
cation of  water  rights  are  more  analogous  to  actions  to  quiet  title 
than  to  any  other.  They  are,  therefore,  commonly  referred  to  as 
actions  to  quiet  title.^    And,  as  said  by  the  Supreme  Court  of  Ore- 

16  Consolidated  etc.  Co.  v.  New  Love-  Court  of  general  jurisdiction,  want  of 

land  etc.  Co.,  27  Colo.  521,  62  Pac.  jurisdiction  must  affirmatively  appear, 

Eep.   364;    Boulder  &  Weld  etc.  Co.  to  overthrow  the  presumption  that  the 

V.  Lower  Boulder  D.  Co.,  22  Colo.  115,  Court  had  jurisdiction  of  the  subject 

43   Pac.   Bep.   540;   Otero   Canal  Co.  matter  of  the  action.     Beach  v.  Spo- 

V.  Fosdiek,  20  Colo.  522,  39  Pac.  Eep.  kane  etc.  Co.,  25  Mont.  367,  65  Pac. 

332.  Eep.  106. 

An  objection  to  the  jurisdiction  of  it  Union  Light  etc.  Co.  v.  Lichty, 

the  Court  can  not  be  raised  for  the  42  Ore.  563,  71  Pac.  Eep.  1044. 

first  time  on  appeal.  Elliott  v.  Whit-  i  A  suit  to  quiet  title  to  a  water 
more,  10  Utah  246,  37  Pac.  Eep.  461.  .    right  for  irrigation  purposes,  and  to 

The  District  Court,  being  a  Superior  determine  the  land  owner's  right  to 
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gon:  "Water  suits  are  in  many  respects  sui  generis,  by  reason  of 
which  courts  are  sometimes  confronted  with  the  dilemma  of  either 
exercising  their  discretion  in  matters  of  practice  coming  before  them 
or  of  making  an  exception  to  that  well-known  maxim,  '  Equity  will 
not  suffer  a  right  to  be  without  a  remedy.'  "  2 

An  action  for  the  partition  of  a  water  right  as  between  appropri- 
ators  will  not  lie  for  the  reason  that  the  title  to  the  water  in  the 
stream  does  not  vest  in  the  appropriator,  but  he  is  merely  given  the 
right  to  divert  and  use  the  water  for  beneficial  purposes ;  and,  again, 
partition  can  not  be  had  of  property  which  is  not  owned  jointly  by 
two  or  more.^ 

But  it  is  held  that  a  perpetual  right  to  the  use  of  water  is  not  the 
proper  subject-matter  of  adjudication  by  mandamus.* 

§  1535.  Actions  to  quiet  title. — ^As  discussed  in  a  previous  sec- 
tion, an  action  to  determine  and  adjudicate  water  rights  between  the 
claimants  to  the  same,  where  the  water  is  taken  by  all  from  a  com- 
mon source  of  supply,  w;liile  not  technically  so  is  more  in  the  nature 
of  an  action  to  quiet  title  ^  than  any  other  form  of  action,  and  that 
by  the  courts  and  others  such  actions  are  commonly  referred  to  as 
actions  to  quiet  title,  we  will  discuss  more  at  length  the  nature  and 
scope  of  these  actions.  A  water  right,  or  the  right  to  the  use  of 
water,  being  in  its  nature  real  property,?  an  action  by  the  owner 
thereof  can  be  maintained  to  quiet  the  title  thereto  in  practically 

divert  waters  from  a  stream  for  such  rights,  but  an  action  for  relief  on  the 

purposes,. is  in  the  nature  of  an  action  ground   of   fraud.     Peck   etc.   Co.   v. 

to  quiet  title  to  real  estate.     Rickey  Pella  etc.  Co.,  19  Colo.  222,  34  Pae. 

Land  etc.  Co.  v.  MUler  &  Lux,   152  Eep.  988. 

Ped.  Eep.  11,  81  C.  C.  A.  207 ;  afirm-  2  Whited  v.  Cavin,  55  Ore.  98,  105 

ing  Id.,  146  Fed.  Eep.  574.  Pae.  Eep.  396,  quoting  from  Mr.  Jus- 
See,  also,  Taylor  v.  Hulett,  15  Idaho  tice  King  in  Hough  v.  Porter,  51  Ore. 

265,  97  Pae.  Eep.  37,   19  L.  E.  A.,  318,  95  Pae.  Eep.  732,  98  Pae.  Eep. 

N.  S.,  535;  Conant  v.  Deep  Creek  etc.  1083,  102  Pae.  Eep.  728. 

Co.,  23  Utah  627,  66  Pae.  Eep.  188,  90  3  Crippen  v.  White,  28  Colo.  298,  64 

Am.  St.  Eep.  721.  Pae.  Eep.  184. 

For  the  nature  of  statutory  actions,  4  Northern  Colo.  Irr.  Co.  v.  Poup- 

see  See.  1569.  prit,  47  Colo.  490,  108  Pae.  Eep.  23. 
An   action   to    set    aside   a    decree  Por  the  protection  of  rights  by  man- 
fraudulently   substituted   for   another  damns,  see  Sees.  1506,  1649. 

in  a  proceeding  for  the  determination  1  See  See.  1534. 

of  priority  of  water  rights  is  not  an  2  See  Sees.  768-771. 

action  to  determine  such  priority  of 
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the  same  manner  as  is  the  case  with  other  classes  of  real  property. 
In  fact,  such  an  action,  wherein  the  rights  of  the  respective  parties 
to  the  use  of  the  water  are  determined,  and  by  judicial  decree  the 
title  to  the  same  quieted  in  those  found  to  be  the  owners  thereof,  is 
the  most  common  form  of  actions  brought  for  the  purpose  of  set- 
tling those  rights,  for  the  reason  that  it  enables  the  court  of  equity 
to  acquire  jurisdiction  of  all  the  rights  involved  and  also  of  all  the 
owners  of  those  rights,  and  thus  sortie  and  permanently  adjudicate 
in  a  single  proceeding  all  the  rights,  or  claims  to  rights,  of  aU  the 
claimants  to  the  water  taken  from  a  common  source  of  supply.^  It 
is  therefore  held  that  a  bill  in  equity  wiU  lie  to  quiet  the  title  to 
water  rights,  and  that,  too,  regardless  as  to  how  those  rights  were 
acquired.* 

There  need  not  be  an  actual  interference  with  plaintiff's  right 
before  an  action  may  be  brought.  The  assertion  of  an  adverse  claim 
is  sufficient.^    It  would  be  impossible  to  cite  all  the  cases  where 


s  For  jurisdietion  of  courts,  see 
Sec.  1533. 

For  parties  to  actions  to  adjudicate 
water  rights,  see  Sees.  1542-1546. 

4  "  In  several  cases  this  Court  has 
recognized  that  such  an  action  wUl 
lie."  KimbaU  v.  Northern  Colo.  Irr. 
Co.,  42  Colo.  412,  94  Pac.  Eep.  333, 
citing  Grand  Valley  Irr.  Co.  v.  Les- 
her,  28  Colo.  273,  65  Pae.  Eep.  44; 
GutheU  etc.  Co.  v.  Montclair,  32  Colo. 
420,  76  Pac.  Eep.  1050;  Bessemer  etc. 
Co.  V.  Woolley,  32  Colo.  437,  76  Pac. 
Eep.  1053,  105  Am.  St.  Eep.  91; 
Cooper  V.  Shannon,  36  Colo.  98,  .85 
Pac.  Eep.  175,  118  Am.  St.  Eep.  95; 
Union  M.  &  M.  Co.  v.  Dangberg,  81 
Fed.  Eep.  73 ;  Eickey  Land  etc.  Co.  v. 
Miller  &  Lux,  152  Fed.  Eep.  11,  81 
C.  C.  A.  207;  aflSmiing  Id.,  146  Fed. 
Eep.  574;  Eickey  Land  etc.  Co.  v. 
Wood,  152  Fed.  Eep.  22,  81  C.  C.  A. 
218;  affirming  Id.,  146  Fed.  Eep.  574; 
Bullerdick  v.  Hermsmeyer,  32  Mont. 
541,  81  Pac.  Eep.  334;  Salazar  v. 
Smart,  12  Mont.  395,  30-  Pac.  Eep. 
675;    Katz   v.  WalHnshaw,   141   Cal. 


116,  70  Pac.  Eep.  663,  74  Pac.  Eep. 
766,  64  L.  E.  A.  236,  99  Am.  St.  Eep. 
35;  Taylor  v.  Hulett,  15  Idaho  265, 
97  Pac.  Eep.  37,  19  L.  E.  A.,  N.  S., 
535. 

ePeregoy  v.  SeUiok,  79  Cal.  568, 
21  Pae.  Eep.  966;  Jones  v.  Conn,  39 
Ore.  30,  64  Pac.  Eep.  855,  65  Pae. 
Eep.  1068,  54  L.  E.  A.  630,  87  Am.  St. 
Eep.  634;  'Hough  v.  Porter,  51  Ore. 
318,  372,  95  Pac.  Eep.  732,  98  Pac. 
Eep.  1083,  102  Pae.  Eep.  728. 

"  It  is  also  argfued  that  since  the  de- 
fendant concedes  the  plaintiff's  prior 
right,  and  manifests  no  intention  of 
continuing  the  interruption,  the  suit 
can  not  be  maintained.  But  it  is  clearly 
established  that  he  did  insist  upon  the 
right  to  deplete  the  flow  in  the  man- 
ner complained  of,  and  in  his  answer 
prays  that  his  rights  therein  be  adju- 
dicated, under  which  circumstances  it 
is  fully  settled  that  a  suit  is  maintain- 
able." Carnes  v.  Dalton,  56  Ore.  596, 
110  Pac.  Eep.  170. 

See,  also,  Harris  v.  Harrison,  93 
Cal.  676,  29  Pac.  Eep.  325;   Pacific 
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sTuts  to  quiet  water  rights  have  been  allowed  under  this  section. 
However,  they  will  be  found  under  the  various  heads  of  this  dis- 
cussion. 

A  water  right  being  real  estate,  upon  the  death  of  the  owner 
thereof  its  title  passes  to  his  heirs.  It  is  therefore  held  that  an 
action  to  quiet  title  in  such  a  case  can  not  be  maintained  by  an  ad- 
ministrator, but  that  he  may  sue  for  the  rents  "due  the  estate  for  the 
use  of  such  water  right.' 

In  Colorado,  the  rights  and  priorities  as  between  ditches,  canals, 
and  reservoirs,  must  be  determined  under  the  statutory  proceedings 
enacted  for  that  purpose.''  But  the  rights  of  the  respective  con- 
sumers as  between  themselves,  or  as  between  themselves  and  the 
ditch  owners,  can  not  be  adjudicated  in  these  special  statutory  pro- 
ceedings.8  However,  the  rights  of  the  respective  consumers  under 
any  of  the  works  above  named,  after  the  award  in  the  special  pro- 


Yacht  Club  T.  Sausalito  etc.  Co.,  98 
Cal.  487,  33  Pac.  Eep.  322;  Senior  v. 
Anderson,  130  Cal.  290,  62  Pac.  Eep. 
563;  Drake  v.  Eussian  Eiver  etc.  Co., 
10  Cal.  654,  103  Pac.  Eep.  167;  Los 
Angeles  v.  Hunter,  156  Cal.  603,  105 
Pac.  Eep.  755;  Poas  t.  Johnstone,  158 
Cal.  119,  110  Pac.  Eep.  294;  King  v. 
Aekroyd,  28  Colo.  488,  66  Pac.  Eep. 
906;  San  Luis  W.  Co.  v.  Estrada,  117 
CaL  168,  48  Pac.  Eep.  1075;  Standart 
V.  Eound  Valley  etc.  Co.,  77  Cal.  399, 
19  Pac.  Eep.  689. 

' '  It  may  be  regarded  as  well  settled 
in  this  State  that  it  is  only  neces- 
sary to  the  maintenance  of  suits  of  this 
character,  either  that  it  appear  the 
defendants  claim  adversely  to  the  mov- 
ing party,  or,  if  not  asserting  a  hostile 
claim,  that  those  made  defendants  are 
necessary  to  a  complete  determination 
of  the  controversy.  Applying  this  rule 
here,  this  suit  is  maintainable,  and 
each  of  the  defendants  are  proper  par- 
ties." Whitehead  v.  Cavin,  55  Ore. 
98,  105  Pae.  Eep.  396,  citing  Jones 
v.  Conn,  39  Ore.  30,  64  Pac.  Eep. 
855,  65  Pae.  Eep.  1068,  54  L.  E.  A. 


630,  87  Am.  St.  Eep.  634;  Hough  v. 
Porter,  51  Ore.  318,  372,  95  Pac.  Eep. 
732,  98  Pac.  Eep.  1083,  102  Pae.  Eep. 
728. 

6  Travelers'  Ins.  Co.  v.  Childs,  25 
Colo.  360,  54  Pac.  Eep.  1020. 

7  Por  the  statutory  adjudication  of 
water  rights,  see  Chap.  79,  Sees.  1567- 
1584. 

s"The  question  of  the  title  of  the 
sundry  owners  and  users  of  the  water 
covered  by  the  priorities  awarded  to 
the  same  ditch  can  not  be  litigated  or 
settled  in  the  adjudication  proceedings 
is  well  settled  in  this  State."  Park 
V.  Park,  45  Colo.  347,  101  Pac.  Eep. 
406. 

See,  also,  Putnam  v.  Curtis,  7  Colo. 
App.  437,  43  Pac.  Eep.  1056;  Oppen- 
lander  v.  Left  Hand  D.  Co.,  18  Colo. 
142,  31  Pae.  Eep.  854;  Hallett  v.  Car- 
penter, 37  Colo.  30,  86  Pae.  Eep.  317; 
Evans  v.  Swan,  38  Colo.  92,  88  Pae. 
Eep.  149;  O'Neil  v.  Ft.  Lyon  Canal 
Co.,  39  Colo.  487,  90  Pac.  Eep.  849; 
Combs  V.  Farmers'  etc.  Co.,  38  Colo. 
420,  88  Pac.  Eep.  396. 
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ceedings  has  been  made  to  it,  may  be  determined  and  adjudicated 
in  an  ordinary  action  in  equity  brought  to  quiet  title.®  This,  as  can 
be  readily  seen,  necessitates  two  actions  before  the  individual  rights 
as  between  the  consumers  under  any  ditch  can  be  determined  and 
adjudicated.!" 

An  action  will  also  lie  to  quiet  title  to  stock  in  a  mutual  corpora- 
tion, which  stock  represents  water  rights  used  for  the  purpose  of 

irrigation  of  land.^^ 

* 

§  1536.  Actions  to  quiet  title  and  injunctions  in  the  same  suits. 
A  court  of  equity  having  once  acquired  jurisdiction  of  the  subject 
matter  of  the  action  and  of  the  parties  thereto,^  acquires  jurisdic- 
tion for  all  purposes  of  the  suit;^  and,  therefore,  it  may  grant  aU 
proper  equitable  relief  prayed  for  in  the  complaint  or  the  cross- 
complaint,  or  the  biU  or  cross-bill,  as  the  case  may  be.^ 

One  of  the  most  common  reliefs  granted  by  the  Court,  after  th6 
rights  have  been  determined  and  adjudicated,  and  the  title  to  the 
water  rights  quieted  in  the  one  declared  to  be  the  owner  thereof, 
is,  in  the  same  action,  to  grant  an  injunction  against  the  interfer- 
ence of  the  water  rights  the  title  to  which  was  so  quieted,  by  the 
other  parties  to  the  action.  It  was  held  in  an  early  Montana  case, 
that  one  owning  a  certain  water  right  for  which  he  was  entitled  to 

9  See  statutory  adjudications,  juris-  Eep.  304;  Cache  La  Poudre  etc.  Co. 

diction  of  subject  matter,  Sec.  1572.  v.  Hawley,  43  Colo.  32,  95  Pac.  Eep. 

See,  also,  Park  v.  Park,   45  Colo.  317;  Bowman  v.  Berdin,  40  Colo.  247, 

347,    101   Pac.    Eep.    406;    Evans   v.  90  Pac.  Eep.  506;  Bates  v.  Hall,  44 

Swan,  38  Colo.  92,  88  Pac.  Eep.  149;  Colo.  360,  98  Pac,  Eep.  3;  Farmers' 

Combs  V.  Farmers'  etc.  Co.,  38  Col*  etc.   Co.  v.  WHte,   32  Colo.   114,   75 

420,   88   Pac:   Eep.   396;    Kimball  v..  Pac.  Eep.  416. 
Northern  Colo.  Irr.  Co.,  42  Colo.  412,         10  See  Sees.  1572,  1573. 

94  Pao.   Eep.   333;    Cooper  t.   Shan-         ll  Wanamaker    v.    Pendleton,  

non,  36  Colo.  98,  85  Pac.  Eep.  175,  118  Colo.  ,  121  Pac.  Eep.  108. 

Am.  St.  Eep.  95;   Grand  Valley  Irr.  i  For  jurisdiction  of  courts,  see  Sec. 

Co.  V.  Lesher,  28  Colo.  273,  65  Pae.  1533. 

Eep.   44;    GutheU   etc.   Co.   v.   Mont-         For  parties  to  the  action,  see  Sees. 

Clair,  32  Colo.  420,  76  Pac.  Bep.  1050;  1542-1546. 

Bessemer  etc.  Co.  v.  Woolley,  32  Colo.         2  See  Sec.  1533. 

437,  76  Pae.  Eep.  1053,  105  Am.  St.  3  Por   pleadings   in   suits   to   quiet 

Eep.  91;  "Woods  v.  Sargent,  43  Colo,  title,  see  Sees.  1547-1552. 

268,   95  Pac.  Eep.   932;   Peterson  v.         See,  also,  Cottonwood  Ditch  Co.  v. 

Payne,  43  Colo.  184,  95  Pac.  Eep.  301;  Thorn,  39   Mont.   115,   121,   101  Pac. 

Conley  v.  Dyer,  43  Colo.  22,  95  Pac.  Eep.  825,  104  Pao.  Eep.  281. 
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a  decree  to  quiet  his  title  thereto,  was  also  entitled  to  a  perpetual 
injunction  restraining  a  diversion  of  the  water  to  which  he  was  de- 
clared entitled,  by  the  other  parties  to  the  action.*  In  such  an  ac- 
tion it  is  not  necessary  that  the  causes  of  action  be  separately  stated 
in  different  counts. ^  And,  again,  where  the  principal  object  of  the 
suit  is  to  enjoin  the  defendants  from  interfering  with  the  plaintiff's 
use  of  the  water  rights,  the  equitable  jurisdiction  of  the  Court  is 
invoked,  and  it  can  decide  aU  questions  involved,  and  grant  appro- 
priate relief,  such  as  the  quieting  of  the  title  to  the  water  rights.® 


§  1537.  Actions  to  quiet  title  and  damages  in  the  same  suits. — 
Although  it  is  a  somewhat  uncommon  practice,  an  action  may  be 
brought  to  quiet  the  title  to  a  water  right,  ditch  or  canal,  and  also 
for  damages  suffered  by  the  plaintiff  for  the  wrongful  diversion 
of  the  water,  or  for  the  wrongful  obstruction  of  the  ditch  or  canal.  ^ 
Where  such  a  mixed  action  is  permitted  the  question  of  damages 


4  Harris  v.  Shontz,  1  Mont.  212. 

See,  also,  Power  v.  Switzer,  21  Mont. 
523,  55  Pae.  Kep.  32;  King  v.  Aekroyd, 
28  Colo.  488,  66  Pac.  Eep.  906;  Duck- 
worth V.  WatsonviUe  etc.  Co.,  158  Cal. 
206,  110  Pae.  Eep.  927;  Id.,  150  Cal. 
520,  89  Pae.  Eep.  338;  Town  of  Ster- 
ling V.  Pawnee  ete.  Co.,  42  Colo.  421, 
94  Pae.  Eep.  339,  15  L.  E.  A.,  N.  S., 
238;  Sanders  v.  Wilson,  34  "Wash.  659, 
76  Pae.  Eep.  281;  South  Tule  ete.  Co. 
V.  King,  144  Cal.  450,  77  Pae.  Eep. 
1032;  Twaddle  v.  Winters,  29  Nev.  88, 
85  Pae.  Eep.  280,  89  Pae.  Eep.  289; 
Hulsman  v.  Todd,  96  Cal.  228,  31  Pae. 
Eep.  39 ;  Sisk  v.  Caswell,  14  Cal.  App. 
377,  112  Pae.  Eep.  185;  Jaeob  v.  Lo- 
renz,  98  Cal.  332,  33  Pae.  Eep.  119; 
The  Salton  Sea  Cases,  172  Fed.  Eep. 
820,  97  C.  C.  A.  242;  Watterson 
V.  Saldunbehere,  101  Cal.  107,  35  Pae. 
Eep.  432. 

5  Patterson  v.  Mills,  138  Cal.  276, 
71  Pae.  Eep.  177;  Silver  Creek  etc.  Co. 
V.  Hayes,  113  Cal.  142,  45  Pae.  Eep. 
191. 

6  Bessemer  Irr.  Ditch  Co.  v,  Woolley, 


32  Colo.  437,  76  Pae.  Eep.  1053,  105 
Am.  St.  Eep.  91 ;  Gutheil  Park  Inv.  Co. 
V.  Montclair,  32  Colo.  420,  76  Pae.  Eep. 
1050;  Eincon  ete.  Co.  T.  Anaheim 
Union  W.  Co.,  115  Fed.  Eep.  543 ;  Burr 
V.  Maclay  Eaneho  W.  Co.,  154  Cal. 
428,  98  Pae.  Eep.  260;  Id.,  160  Cal. 
268,  116  Pae.  Eep.  715;  Gates  v.  Set- 
tlers' etc.  Co.,  19  Okla.  83,  91  Pae. 
Eep.  856;  Simpson  v.  Harrah,  54  Ore. 
448,  103  Pae.  Eep.  58;  Sand  Point 
etc.  Co.  V.  Panhandle  Dev.  Co.,  11 
Idaho  405,  83  Pae.  Eep.  347. 

An  action  for  an  injunction  to  pro- 
tect water  rights,  upon  the  evidence 
considered,  was  held  sufficient  to  es- 
tablish prior  appropriation  by  plain- 
tiffs. Watts  V.  Spencer,  51  Ore.  262, 
94  Pae.  Eep.  39. 

See,  also,  actions  for  injunction  for 
the  protection  of  the  right,  Sees.  1596- 
1647. 

1  Sisk  V.  Caswell,  14  Cal.  App..  377, 
112  Pae.  Eep.  185;  Hartson  v.  Dill, 
151  Cal.  137,  90  Pae.  Eep.  530;  Hoyt 
V.  Hart,  149  Cal.  722,  87  Pae.  Eep. 
569;  Anderson  v.  Cook,  25  Mont.  330, 
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should  be  submitted  to  a  jury,  where  a  proper  demand  for  the  same 
has  been  made  by  either  party.  However,  where  the  jury  is  waived, 
the  question  of  damages  may  be  tried  by  the  Court.^  'J}h.e  rule  as 
to  the  procedure  in  such  cases  is  for  the  Court  to  first  try  the 
equitable  part  of  the  action ;  and,  afterwards,  if  a  jury  is  demanded 
to  try  the  issue  of  damages,  submitting  that  question  to  the  jury. 
After  the  verdict  of  the  jury,  the  Court  must  make  its  findings  of 
fact  and  conclusions  of  law,  and  enter  judgment  accordingly.^ 

§  1538.  Actions  to  apportion  the  use  of  water  among  riparian 
proprietors, — In  those  States  which  adhere  to  the  modified  form 
of  the  common  law  doctrine  of  riparian  rights,^  an  action  in  equity 
will  lie  to  adjudicate  the  right  of  each  riparian  proprietor  upon  a 
stream  to  his  use  of  the  water,  and  to  apportion  the  use  of  all  of 
the  water  of  the  stream  among  all  of  the  riparian  proprietors,  where, 
of  course,  the  right  to  the  use  of  such  water  is  all  in  riparian  pro- 
prietors.2  This  rule  is  firmly  settled  in  California,  and  in  all  the 
"Western  States  which  recognize  the  common  law  of  riparian  rights, 
as  one  of  its  rules  of  law  governing  the  waters  flowing  within  its 
boundaries.  However,  this  rule  is  not  peculiar  to  the  "Western  com- 
mon law  States;  but  it  is  taken  from  the  decisions  of  the  Eastern 
States,  where  the  only  rule  governing  waters  is  the  common  law.* 
In  an  early  case  in  California,  it  was  said  that  riparian  rights  in 
the  use  of  the  waters  of  a  stream,  "being  held  in  common,  it  is  well 
settled  that  in  a  controversy  between  such  owners  as  to  their  rights, 
it  is  the  duty  of  a  court  of  equity  to  determine  the  respective  rights 
of  the  parties  so  as  to  give  to  each  the  just  proportion  to  which  he 
may  be  entitled,  and,  if  necessary,  regulate  the  use  between  them 
according  to  their  rights."  * 

64  Pae.  Eep.  873,  65  Pao.  Bep.  113,  66  1  For  the  modified  doctrine  of  ri- 

Pae.  Eep.  504;  Hulsman  v.  Todd,  96  parian  rights,  see  Sees.  508-512. 

Oal.  228,  31  Pae.  Eep.  39.  2  For    the    adjudication    of    water 

Por  injunctions  and  damages  in  the  rights  as  between  riparian  owners  and 

same  action,  see  Sec.  1599.  appropriators,  see  Sec.  1540. 

For  the  submission  of  questions  of  3  For  the  common  law  doctrine  of 

fact  to  a  jury  in  equity  oases,  see  Sec.  riparian  rights,  see  Chaps.  21-28,  Sees. 

1553.  450-551. 

2  For  actions  for  damages,  see  Sees.  4  Mr.  Justice  MoKee  in  Anaheim  W. 
1660  et  seq.  Co.  v.  Semitropie  W.  Co.,  64  Cal.  185, 

3  Stocker  v.  Kirtley,  6  Idaho  795,  59  30  Pae.  Eep.  623;  citing:  Lyon  v.  Mc- 
Pac.  Eep.  891.  Laughlin,  32  Vt.  423;  Arthur  v.  Case, 
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An  action  to  adjudicate  and  apportion  the  use  of  water  as  between 
riparian  owners,  or  on  behalf  of  riparian  owners  as  against  appro- 
priators,  will  not  lie  in  a  State  which  has  abrogated  the  common  law 
of  riparian  rights.^ 

Having  determined  the  quantity  of  water  which  each  riparian 
proprietor  is  entitled  to  use,  the  Court  wiU  qtiiet  the  title  thereto 
in  him  and  grant  an  injunction  in  the  same  action  against  the  other 
owners  on  the  same  stream  and  parties  to  the  action,  enjoining  the 
interference  with  the  respective  rights  awarded.® 


§  1539.  Actions  to  apportion  subterranean  waters  among  the 
owners  of  the  lands  under  which  they  flow. — ^Under  the  more  mod- 
ern rule  of  the  correlative  rights  of  land  owners  to  the  waters  of 
subterranean  basins,  streams,  or  water-bearing  strata,  over  which 
their  lands  overlie  in  common,  as  adopted  in  the  ease  of  Katz  v. 
"WalMnshaw,!  an  action  will  lie  to  determine  the  extent  of  the  rights 
of  each  land  owner  to  the  use  of  such  water.  The  paramount  right 
to  the  use  of  such  waters  is  in  the  owners  of  the  land  overlying  the 
water-bearing  strata.    And,  where  there  is  not  sufficient  water  for 


1  Paige  447;  Bellmap  v.  Trimble,  3 
Paige  577;  Webber  v.  Gage,  39  N.  H. 
182;  BardweU  v.  Ames,  22  Pick.  353; 
BaUou  V.  Hopkinton,  4  Gray  324; 
Eoath  V.  Drisooll,  20  Conn.  535,  52  Am. 
Dee.  352;  Brown  v.  Ashley,  16  Nev. 
311. 

See,  also,  Warren  v.  Westbrook  Mfg. 
Co.,  86  Me.  32,  29  Atl.  Eep.  927,  26 
L.  E.  A.  284,  and  note ;  Union  M.  &  M. 
Co.  V.  Dangberg,  81  Fed.  Eep.  73; 
Senior  v.  Anderson,  130  Cal.  290,  62 
Pae.  Eep.  563;  Id.,  115  Cal.  496,  47 
Pac.  Eep.  454;  MUler  &  Lux  v.  Ma- 
dera etc.  Co.,  155  Cal.  59,  99  Pae.  Eep. 
502,  22  L.  E.  A.,  N.  S.,  391;  Nesal- 
hous  V.  Walker,  45  Wash.  621,  88  Pae. 
,Eep.  1032;  Verdugo  etc.  Co.  v.  Ver- 
dugo,  152  Cal.  655,  93  Pae.  Eep.  1021; 
Eianda  v.  Watsonville  ete.  Co.,  152 
Cal.  523,  93  Pae.  Eep.  79;  Gutierrez 
V.  Wege,  151  Cal.  587,  91  Pae.  Eep. 
395;  McCook  etc.  Co.  t.  Crews,  70  Neb. 
109,  96  N.  W.  Eep.  996;  Eose  v.  Mes- 
174— Kin.  on  Irr. 


mer,  142  Cal.  322,  75  Pae.  Eep.  905; 
Filippine  v.  Hewlett,  —  Cal.  — ,  121 
Pao.  Eep.  376;  Caviness  v.  La  Grande 
Irr.  Co.,  —  Ore.  — ,  119  Pae.  Eep. 
731. 

For  decrees  apportioning  the  water 
between  riparian  proprietors,  see  Sec. 
1559. 

B  Stemberger  v.  Seaton  ete.  Co.,  45 
Colo.  401,  102  Pao.  Eep.  168. 

8  Por  decrees  as  to  riparian  rights, 
see  See.  1559. 

For  decrees  apportioning  water  be- 
tween riparian  owners  as  res  judicata, 
see  Sec.  1564. 

1 141  Cal.  116,  70  Pae.  Eep.  663,  74 
Pae.  Eep.  766,  64  L.  E.  A.  236,  99  Am. 
St.  Eep.  35. 

See,  also,  for  the  rights  to  subter- 
ranean waters.  Sees.  1148-1211. 

For  the  correlative  rights  to  subter- 
ranean waters,  see  Sees.  1173-1178, 
1198-1200. 
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the  use  of  all  such  owners,  each  land  owner  is  entitled  to  a  fair  and 
just  proportion,  based  upon  the  correlative  rights  of  all  of  the  land 
owners.2  But,  as  it  is  not  the  policy  of  the  law  to  permit  any  of 
the  available  waters  of  the  country  to  remain  unused,  or  to  allow 
one  having  the  natural  advantage  of  a  situation,  which  gives  him 
a  legal  right  to  use  the  water,  to  prevent  another  from  using  it  while 
he  himself  does  not  desire  to  do  so,  or  can  not  do  so,  the  surplus 
subterranean  water,  over  and  above  the  amount  actually  needed  by 
the  land  owners  whose  lands  overlie  common  water-bearing  strata, 
may  be  awarded  to  an  appropriator  for  use  upon  distant  lands  not 
overlying  such  strata.^  But  where  there  is  no  surplus  over  and 
above  the  amount  needed  by  such  land  owners,  an  appropriator  of 
such  waters  can  not  carry  them  beyond  the  watershed  for  commer- 
cial purposes,  to  the  injury  of  the  owners  of  the  land  overlying  the 
common  water-bearing  strata.*  An  action  will  also  lie  to  quiet  the 
title  to  the  waters  of  springs.^ 

§  1540.  Actions  to  determine  the  rights  as  between  appropri- 
ators  and  riparian  owners. — ^In  those  States  which  have  both 
the  Arid  Region  Doctrine  of  appropriation  and  the  common  law  of 
riparian  rights,  an  action  in  equity  will  lie  to  determine  and  adju- 
dicate the  respective  rights  as  between  appropriators  and  of  riparian 
owners,  who  take  the  water  from  the  same  stream  or  other  source 
of  water  supply.  ^  And,  the  rights  having  been  determined,  a  de- 
cree will  be  made  by  the  Court  quieting  the  title  to  the  same  in  the 
respective  owners,  and  enjoining  the  other  parties  to  the  action 

2  Katz  V.  Walkinshaw,  supra.  3  Burr  v.  Maelay,  154  Cal.  428,  98 

The  right  of  a  land  owner  to  a  quan-  Pac.  Eep.  260. 

tity  of  percolating  water  necessary  for  4  Miller  v.  Bay  Cities  W.  Co.,  157 

use  on  the  tract  of  land  overlying  such  Cal.  256,  107  Pae.  Bep.  115,  27  L.  E. 

water  is  paramount  to  that  of  an  ad-  A.  772. 

joining  land  owner  ^o  take  the  water  6Le  Quime  v.  Chambers,  15  Idaho 

to    distant    land.     Burr    v.    Maclay  405,  98  Pac.  Eep.  415,  21  L.  E.  A., 

Eanoho  W.  Co.,  154  Cal.  428,  98  Pac.  N.  S.,  76. 

Eep.  260 ;  Id.,  160  Cal.  268,  116  Pae.  l  For  rights  as  between  appropri- 

Eep.  715.  ators  and  riparian  owners,  see  Sees. 

See,  also,  for  decrees  in  actions  to  810-823. 
adjudicate  rights  to  subterranean  wa- 
ters, See.  1561. 
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from  interfering  with  such  rights.2  As  far  as  possible  the  courts 
of  these  jurisdictions  -will  reconcile  the  rights  both  of  the  appro- 
priators  of  the  water  for  beneficial  uses  and  the  rights  of  riparian 
owners.  Under  the  modified  rule  of  the  common  law  of  riparian 
rights,  riparian  owners  have  the  right  to  the  use  of  water  flowing 
by  their  lands  to  practically  the  same  extent  as  have  appropriators 
of  the  water  for  beneficial  purposes.  Neither  can  use  more  water 
than  is  necessary  for  the  purpose  for  which  the  water  is  diverted 
from  the  streams.  It  is,  therefore,  within  the  power  of  a  Court  of 
equity  in  cases  where  these  relative  rights  are  contested  to  deter- 
mine and  adjudicate  by  proper  decree  the  rights  of  the  respective 
owners  of  the  water,  and  that,  too,  whether  they  claim  under  one 
doctrine  or  the  other. 

§  1541.  Actions  to  adjudicate  and  quiet  title  to  ditches  and 
canals  and  easements  therefor. — ^An  equitable  action  wiU  also  lie 
to  determine  the  rights  of  various  parties  in  and  the  title  to  ditches 
and  canals,  constructed  for  the  purpose  of  conducting  the  water  to 
the  place  of  use,  also  the  rights  in  and  title  to  easements  for  ditches 
and  canals.i    An  action  will  lie  to  quiet  title  to  an  easement  for  a 

2  Eineon  etc.  Co.  v.  Anaheim  Union  i  For    rights    of    way    oyer   public 

W.  Co.,  115  Fed.  Rep.  543;  WiUiams  lands,  see  Sees.  927-971. 

V.  Altnow,  51  Ore.  275,  95  Pae.  Eep.  For    rights    of    way    over    private 

200,  97  Pae.  Eep.  539;  Miller  &  Lux  lands,  see  Sees.  972-993. 

V.  Madera  etc.  Co.,  155  Cal.  59,  99  Pae.  Bashctre  v.  Mooney,  4  Cal.  App.  276, 

Eep.  502,  22  L.  E.  A.,  N.  S.,  391;  Men-  87  Pae.  Eep.  553;  Crawford  v.  Minne- 

tone  Irr.  Co.  v.  Eedlands  etc.  Co.,  155  sota  ete.  Co.,  15  Mont.  153,  38  Pae. 

Cal.  323,  100  Pae.  Eep.  1082,  22  L.  Eep.  713 ;  Hoyt  v.  Hart,  149  Cal.  722, 

E.  A.,  N.  S.,  382,  17  Am.  &  Eng.  Ann.  87  Pae.  Eep.  569;  Shaw  v.  Proffitt,  57 

Cas.   1222;   Arroyo  ete.  Co.  v.  Bald-  Ore.  192,  109  Pae.  Eep.  584,  110  Pae. 

win,  155  Cal.  280,  100  Pae.  Eep.  874;  Eep.  1092;  Swank  v.  Sweetwater  Irr. 

Gallagher  v.  Monteeito  Valley  W.  Co.,  &  Pr.  Co.,  15  Idaho  583,  98  Pae.  Eep. 

101  Cal.  245,  35  Pae.  Eep.  770;  Bath-  297;    Euhnke  v.   Aubert,   58   Ore.   6, 

gate  V.  Irvine,  126  Cal.  135,  58  Pae.  113  Pae.  Eep.  38 ;  Bowen  v.  Webb,  37 

Eep.  442,  77  Am.  St.  Eep.  158;  Ar-  Mont.  479,  97  Pae.  Eep.  839;  Cotton- 

royo  etc.  Co.  v.  Dorman,  137  Cal.  611,  wood  D.  Co.  v.  Thom,  39  Mont.  115, 

70  Pae.  Eep.  737;  Duckworth  v.  Wat-  101  Pae.  Eep.  825,  104  Pao.  Eep.  281. 

sonviUe   etc.   Co.,    158   Cal.    206,   110  See,   also.   Smith   v.    Hampshire,   4 

Pae.  Eep.  927;  Id.,  150  Cal.  520,  89  Cal.  App.  8,  87  Pae.  Eep.  224;  Sisk  v. 

Pae.  Eep.  338;  People's  Ditch  Co.  v.  Caswell,   14  Cal.  App.  377,  112  Pae. 

Fresno  etc.  Co.,  152  Cal.  87,  92  Pae.  Eep.  185 ;  Eiverside  etc.  Co.  v.  Jansen, 

Eep.  77.  66  Cal.  300,  5  Pae.  Eep.  486. 
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ditch  or  eanal.^  A  ditch  or  canal  being  real  property,^  an  action 
to  quiet  title  to  the  same  must  be  brought  in  the  county  where  it  is 
situated.*  Again,  in  the  same  action  the  title  to  both  the  water 
rights  and  to  the  ditch  or  canal  through  which  it  flows  may  be  ad- 
judicated, and  a  decree  made  by  the  Court  quieting  the  title  in  the 
respective  owners  of  both.s  As  was  held  by  the  Colorado  Court, 
where  the  trial  Court  only  decided  the  rights  as  to  the  water,  "The 
trial  Court  should  have  retained  jjjirisdiction  to  settle  all  the  rights 
of  the  parties  in  one  action,  and  it  ought  not  to  require  the  plaintiffi 
to  bring  another  ^to  have  determined  the  relative  rights  of  the  par- 
ties in  and  to  this  strip  of  land."  ^  In  the  pleadings,  however,  the 
separate  causes  of  action  must  be  separately  statedJ 

§  1542.  Parties  to  action  to  adjudicate  rights — The  rights  of 
strangers  not  before  the  Court. — ^It  is  a  fundamental  principle  of 
law  that  no  person  is  bound  by  a  judgment  or  decree  who  has  not 
had  his  day  in  court.  In  other  words,  to  bind  a  person  to  a  judg- 
ment or  decree,  he  must  either  be  a  plaintiff  or  a  party  to  the  ac- 
tion, and  be  served  with  summons  or  process,  according  to  the  law 
of  the  State  wherein  the  action  is  brought.  He  mxist  be  given  fuU 
and  complete  opportunity,  as  the  law  of  the  jurisdiction  allows,  to 
answer  to  the  complaint  and  set  up  his  claim.  And,  it  may  be  said 
to  be  a  well-settled  proposition  of  law  that  a  judgment  or  decree  is 
only  binding  between  the  actual  parties  to  the  action,  and  their 
privies,  and  in  no  way  affects  the  rights  of  those  who  are  not  parties 
to  the  action.  So  where  the  lower  Court  rendered  a  decree  "al- 
though general  in  form,  and  broad  enough  in  language  to  include 
the  whole  world,"  it  was  held  by  the  Supreme  Court  that  it  could 
have  no  such  effect,  and  the  Court  said:    "They  are  binding  on  the 

2  GutheU  Park   Inv.   Co.   v.   Mont-  See,  also,  Blake  ▼.  Boye,  38  Colo. 

Clair,  32  Colo.  ^20,  76  Pae.  Eep.  1050.  55,  88  Pac.  Eep.  470,  8  L.  E.  A.,  N.  S., 

s  See  See.  834.  418;  CoIlinB  v.  Gray,  154  Cal.  131,  97 

4Paeifie   Yacht   Club   v.    Sausalito  Pac.  Eep.  142. 

Bay  etc.  Co.,  98  Cal.  487,  33  Pae.  Eep.  See,  also,  for  decrees  in  actions  to 

322.  quiet  title  to  ditches  and  canals.  Sec. 

6  Fudiekar  v.   East   Eiverside   Irr.  1560. 

Dist.,  109  Cal.  29,  41  Pac.  Eep.  1024.  7  Nevada  etc.  Co.  v.  Kidd,  37  Cal. 

6  Smith  Canal  etc.  Co.  v.  Colorado  282 ;  Bear  Siver  etc  Co.  v.  Boles,  24 

etc.  Co.,  34  Colo.  485,  82  Pae.  Eep.  Cal.  354. 
940,  3  L.  E.  A.,  N.  S.,  1148. 
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parties  to  tlie  action  and  their  privies,  but  upon  no  one  else.  As  to 
strangers  claiming  rights  in  the  waters  of  the  lake  the  decrees  in 
no  manner  affect  them.  The  decrees  are  not  even  evidence  of  ad- 
verse rights.  Strangers  may  proceed  as  if  the  decree  had  never  been 
entered.  "1  It  therefore  must  follow  that  in  order  to  bind  by  a 
decree  or  judgment  any  persons  interested  in  the  subject  matter  of 
the  action  must  be  made  parties  to  the  action,  legally  served  with 
process,  and  given  an  opportunity  to  answer  and  set  up  their  claims. 
As  no  one  is  bound  by  the  judgment  or  decree  unless  they  are 
made  parties  to  the  action,  so  also  the  rights  of  a  person  not  a  party 
to  the  waters  of  a  stream  can  not  be  raised  by  a  party  to  the  action 
upon  the  ground  that  the  stranger  has  a  superior  right  to  that  of  his 
opponent.  In  other  words,  the  Court  must  determine  the  action  as 
between  the  rights  of  the  persons  actually  made  parties  and  before 
it.  In  a  leading  case  upon  this  subject  it  is  said :  2  "  Neither  do  we 
think  that  the  trial  Court  was  called  upon,  at  the  instance  of  the 
defendants,  entire  strangers  in  every  aspect  to  other  appropriators, 
to  inquire  into  and  pass  upon  the  question  whether  appropriators 
of  water  below  the  mouth  of  the  proposed  canal  of  appellee  would 
be  injured  by  the  construction  of  the  canal.  The  rights  of  such 
persons  will  not,  of  course,  be  injuriously  affected  by  the  decree  in 
this  cause,  and  non  constat  but  that  they  may  yet  intervene  for 
their  own  protection,  if  they  deem  that  the  construction  of  the  canal 
wiU  be  an  invasion  of  their  rights,  or  that  they  may  be  willing  to 
forego  objection  to  the  construction  of  the  canal. ' '  3     However,  upon 

1  State  ex  rel.  McConihe  v.  Steiner,  349 ;  Seven  Lakes  etc.  Co.  v.  New  Love- 
58  Wash.  578,  109  Pae,  Eep.  57.  land  etc.   Co.,  40  Colo.   382,  93  Pao. 

See,  also,  Josslyn  v.  Daly,  15  Idaho  Eep.  485,   17  L.  B.  A.,  N.  S.,  329 ; 

137,  96  Pac.  Eep.  568;   State  ex  rel.  Boulder  etc.  Co.  v.  Hoover,  48  Colo. 

Pew  V.  District  Court,  34  Mont.  233,  343,    110   Pae.   Eep.    75;    Hackett   v. 

85  Pae.  Eep.  525 ;  McLean  v.  !Farm-  Larimer  etc.  Co.,  48  Colo.  178,  109  Pac. 

era'   etc.   Co.,  44  Colo.   184,   98  Pao.  Eep.    965;    Humphreys  v.   Frank,   46 

Eep.  16.  Colo.  524,  105  Pac.  Eep.  1093 ;  Schnei- 

See,  also,  for  decrees  as  res  judicata,  der  v.  Schneider,  36  Colo.  518,  86  Pac. 

Sees.  1563,  1564.  Eep.  347;  Crippenv.  Glasgow,  38  Cole. 

2  Gutterries  v.  Albuquerque  etc.  Co.,  104,  87  Pac.  Eep.  1073;  Diez  v.  Hart- 
188  U.  S.  545,  47  L.  Ed.  588,  23  Sup.  bauer,  46  Colo.  599,  105  Pac.  Eep.  868 ; 
Ct.  Eep.  338.  Lower  Latham  etc.  Co.  v.  Bijou  etc. 

3  See,  also,  Games  v.  Dalton,  56  Ore.  Co.,  41  Colo.  212,  93  Pac.  Eep.  483 ; 
596,  110  Pac.  Eep.  170;  Senior  v.  TJtt  v.  Prey,  106  Cal.  892,  39  Pac.  Eep, 
Anderson,  138  Cal.  716,  72  Pao.  Eep.  807;  Clark  v.  Ashley,  34  Colo.  285,  82 
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suggestion  or  a  showing  to  the  Court  that  other  persons  are  inter- 
ested in  the  waters,  which  are  the  subject-matter  of  the  action,  as  we 
shall  see,  it  is  the  common  practice  for  the  Court  to  make  an  order 
that  such  persons  be  made  parties  and  duly  served  with  process.* 
We  wiU  discuss  in  the  following  sections  who  may  be  parties 
plaintiff  or  defendant. 

§  1543.  Parties  to  actions  to  j^djudicate  rights — ^Where  there 
are  several  on  the  same  soiirce  of  supply. — ^But  where  there  are  a 
number  of  appropriators  and  claimants  of  the  water  from  the  same 
source  of  supply,  the  rights  to  the  use  of  the  water  can  not  be  ad- 
judicated in  an  action  between  a  single  plaintiff  as  against  the  rights 
of  a  single  defendant.  A  decree  attempting  to  adjudicate  and  settle 
the  rights  as  between  two  appropriators  or  claimants  in  an  action 
between  themselves  only  as  parties  would  not  bind  in  any  way  the 
other  appropriators  and  users  of  the  water  from  the  same  source, 
and  not  made  parties  to  the  action.  Then,  again,  if  this  was  the 
rule,  the  litigation  and  the  multiplicity  of  suits  in  attempting  to 
settle  and  determine  the  rights  of  all  claimants  to  the  waters  from 
the  common  source  of  supply  would  be  interminable,  and  such  suits 
would  end  just  where  they  began  without  there  having  been  a  final 
settlement  or  adjustment  of  the  rights.  So,  the  statutes  of  the 
various  States  provide  to  the  effect  that,  in  the  adjudication  of 
the  water  rights  between  claimants  to  the  same  from  a  common 
source  of  supply,  all  claimants  who  are  not  made  parties  plaintiff,^ 
must  be  made  parties  defendant.  And  the  courts  are  inclined  to 
protect  the  interests  of  persons  interested  and  not  made  parties  to 
the  suit ;  and,  when  it  is  discovered  during  the  .progress  of  the  case 
that  there  are  other  parties  interested  in  the  waters  who  have  valid 
claims  thereto,  it  is  the  usual  practice  for  the  Court  to  make  an  order 
to  make  them  parties  to  the  action,  and  they  are  then  served  with 
process  and  are  permitted  to  come  in  and  defend  and  set  up  their 
rights.2    And,  in  this  connection,  necessary  parties  to  such  an  action 

Pae.  Eep.  588;  Buithart  v.  Meiberg,  i  See  See.  1544. 

37  Colo.  187,  86  Pae.  Eep.  98,  6  L.  E.  2  Tor   the   statutes   of   the   various 

A.,  N.  S.,  1104,  119  Am.  St.  Eep.  279;  States  as  to  parties  in  suits  for  the 

Humphreys  v.  McCaU,  9  CaL  59,  70  adjudication  of  water  rights,  see  Part 

Am.  Dec.  621;  United  States  v.  Lee,  XIV. 

15  N.  M.  382,  110  Pae.  Eep.  607.  See,  also,  as  to  parties  in  actions  in 

4  See  Sees.  1543-1546.  statutory  adjudications.  See.  1573. 
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are  all  those  who  have  an  interest  in  the  subject  and  object  of  the 
action,  and  all  persons  against  whom  relief  must  be  obtained  to  ac- 
complish the  object  of  the  suit.^  So,  in  aU  cases  where  there  are  sev- 
eral appropriators  and  claimants  of  the  waters  from  the  same  stream 
or  other  source  of  natural  water  supply,  or  who  take  water  from  the 
same  ditch,  canal,  or  reservoir,  in  order  to  permanently  adjudicate 
the  rights  to  all  the  water,  all  parties  having  a  valid  claim  thereto 
must  be  made  parties  to  the  action.'*     The  same  rule  is  applied 


3  McLean  v.  Farmers'  Highline  etc. 
Co.,  44  Colo.  184,  98  Pac.  Eep.  16. 

In  an  action  to  determine  the  pri- 
ority of  rights,  all  parties  claiming 
rights  of  appropriation  should  be 
made  either  parties  plaintiff  or  defend- 
ant; but  the  failure  to  make  all  such 
persons  who  claim  a  right  of  appropri- 
ation parties  to  such  an  action  will  not 
affect  the  rights  and  interests  as  ad- 
judicated between  the  parties  to  such 
action  and  determined  by  the  court. 
Frost  V.  Idaho  Irr.  Co.,  19  Idaho  372, 
114  Pac.  Eep.  38. 

4  "  If  there  are  other  persons  not 
parties  whose  rights  must  be  ascer- 
tained and  settled  before  the  rights  of 
the  parties  to  the  suit  can  be  deter- 
mined, then  the  statute  is  peremptory, 
and  the  court  must  cause  such  persons 
to  be  brought  in."  Pomeroy'a  Bem- 
edies  and  Bemedial  Eights,  Sec.  419. 

"It  is  also  a  well  and  reasonably 
established  rule  in  equity  that,  if  the 
defendants  actually  before  the  court 
may  be  subject  to  undue  inconvenience 
or  danger  of  loss,  or  to  future  litiga- 
tion, or  to  a  liability  under  the  decree 
more  extensive  and  direct  than  if  the 
absent  parties  were  before  the  court, 
that,  of  itself,  will  furnish  sufficient 
grounds  to  enforce  the  rule  of  making 
absent  persons  parties  to  the  action." 
Story,  Bq.  PI.,  9th  Ed.,  See.  338. 

In  Bliss  V.  Grayson,  24  Nev.  422,  56 
Pac.  Eep.  231,  after  citing  Sec.  3039 
of  the  Gen.  Stat,  of  Nevada,  the  Court 


said:  "It  will  be  observed  that  this 
statute  practically  ad,opts  the  rules  of 
equity  requiring  all  persons  materially 
interested,  either  legally  or  benefici- 
ally, in  the  subject-matter  of  the  suit, 
to  be  made  parties  to  the  suit,  when 
their  rights  will  be  affected  by  the 
final  decree." 

"In  a  water  suit,  an  appropriator 
from  a  certain  stream  would  have  to 
bring  an  action  against  each  other 
appropriator  from  the  same  stream  be- 
fore he  could  have  his  rights  finally 
adjudicated  as  to  all  such  appropri- 
ators. His  bringing  a  suit  against 
one  appropriator  would  not  settle  his 
rights.  It  would  leave  him  with  othe* 
litigation  to  settle  them,  and  for  that 
reason  he  is  permitted  to  join  as  plain- 
tiff or  defendant  every  other  appropri- 
ator of  water  from  the  stream." 
Creer  v.  Bancroft  etc.  Co.,  13  Idaho 
407,  90  Pac.  Eep.  228. 

See,  also,  Frost  v.  Alturas  etc.  Co., 
11  Idaho  294,  81  Pac.  Eep.  996 ;  Eickey 
V.  Wood,  152  Fed.  Eep.  22,  81  C.  C. 
A.  218;  Union  M.  &  M.  Co.  v.  Dang- 
berg,  81  Fed.  Eep.  73 ;  Hough  v.  Por- 
ter, 51  Ore.  318,  95  Pac.  Eep.  732,  98 
Pac.  Eep.  1083,  102  Pac.  Eep.  728; 
Sloan  V.  Byers,  37  Mont.  503,  97  Pac. 
Eep.  855;  Senior  v.  Anderson,  115  Cal. 
496,  47  Pac.  Eep.  454;  Lytle  Creek  W. 
Co.  V.  Perdew,  65  Cal.  447,  2  Pac.  Eep. 
732,  4  Pac.  Eep.  426;  Williams  v.  Alt- 
now,  51  Ore.  275,  95  Pao.  Eep.  200,  97 
Pac.  Eep.  539. 
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where  the  water  is  claimed  by  riparian  owners  by  virtue  of  their 
riparian  rights.^  In  either  case  the  respective  parties  having  proven 
their  rights,  the  Court  must  then  make  specific  findings  as  to  the 
amount  of  water  to  which  each  party  is  entitled,  and  upon  which 
the  decree  must  be  based.®  And,  in  making  this  adjustment  of  the 
rights, ' '  a  Court  may  determine  any  controversy  between  the  parties 
before  it  when  it  can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights;  Ipt,  where  a  complete  determina- 
tion of  the  controversy  can  not  be  had  without  the  presence  of  other 
parties,  it  may  dismiss  the  complaint,  or  cause  them  to  be  brought 
in,  as  the  exigencies  of  the  case  may  require.  The  better  practice 
in  the  Circuit  Courts  is  to  order  the  necessary  parties  to  be  brought 
in,  and  that  should  always  be  done  under  ordinary  circum- 
stances." '^ 


5  Charnock  v.  Higuerra,  111  Cal.  473, 
44  Pae.  Eep.  171,  32  L.  E.  A.  190,  52 
Am.  St.  Eep.  195;  Duekwoith  v.  Wat- 
sonville  etc.  Co.,  150  Cal.  520,  89  Pae. 
Eep>  338;  Bathgate  v.  Irvine,  126  Cal. 
135,  58  Pae.  Eep.  442,  77  Am.  St.  Eep. 
158;  Smith  v.  Hawkins,  127  Cal.  119, 
59  Pae.  Eep.  295. 

6  Lakeside  etc.  Co.  v.  Crane,  80  Cal. 
181,  22  Pae.  Eep.  76;  Duckworth  v. 
Watsonville  etc.  Co.,  150  Cal.  520,  89 
Pae.  Eep.  338. 

For  the  decrees  and  judgments  in 
the  adjudication  of  water  rights,  see 
Sees.  1557-1564. 

7  Beasley  v.  Shively,  20  Ore.  508,  26 
Pae.  Eep.  846;  citing  Eussell  v. 
Clark's  Bxr.,  11  U.  S.  7  Cranch  69, 
3  L.  Ed.  271;  Young  v.  Gushing,  4 
Biss.  456. 

See,  also.  Brown  v.  Farmers'  etc. 
Co.,  26  Colo.  66,  56  Pae.  Eep.  183; 
Nichols  V.  Mcintosh,  19  Colo.  22,  34 
Pae.  Eep.  278;  Charnoek  v.  Higuerra, 
111  Cal.  473,  44  Pae.  Eep.  171,  32  L. 
E.  A.  190,  52  Am.  St.  Eep.  195;  Hough 
T.  Porter,  51  Ore.  318,  95  Pae.  Eep. 
732,  98  Pae.  Eep.  1032,  102  Pae.  Eep. 
728,  where  it  is  said:  "It  is  conso- 
nant with  public  policy,  and  public  in- 


terests require,  that  when  in  the  deter- 
mination of  conflicting  claims  to  the 
right  to  the  use  of  pubUc  streams,  for 
irrigation,  manufacturing,  or  other 
useful  purposes,  it  appears  that  many 
suits  must  eventually  be  brought  to 
determine  the  various  rights  of  per- 
sons whose  property  is  to  be  affected 
by  such  use,  it  should  be  within  the 
sound  discretion  of  the  trial  court  to 
require  all,  or  any^  of  the  persons  in- 
terested to  be  made  parties,  as  was 
done  here,  in  order  that  the  rights  of 
each  may  be  adjudicated  and  finally 
determined  in  one  proceeding.  This 
course  should  be  permitted,  and  is  ob- 
viously contemplated  by  the  statute, 
not  only  with  the  view  to  economy  in 
litigation,  but  that  the  respective  in- 
terests of  all  affected  may  be  justly, 
peaceably,  and  permanently  ascer- 
tained and  settled  during  the  lifetime 
of  those  cognizant  of  the  facts  upon 
which  the  adjudications  must  be  had. 
It  is  obvious  that  it  is  not  only  im- 
practicable to  determine  such  rights  in 
many  instances  without  adopting  such 
course,  but  that  if  left  to  separate 
suits  to  be  brought  from  year  to 
year  as  disputes  may  arise,  not  only 
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And  in  this  connection  we  will  add  that  it  makes  very  little  dif- 
ference as  far  as  the  settlement  and  adjudication  of  water  rights  are 
concerned  as  to  who  are  made  plaintiffs  or  defendants  in  the  ac- 
tion, or  whether  parties  interested  are  permitted  to  come  in  the  ac- 
tion as  intervenors.  Of  course,  somebody  has  got  to  bring  the  suit 
as  the  plaintiff.  But  the  Court  having  acquired  jurisdiction  over 
the  subject  matter  and  the  parties  will  settle  and  adjudicate  the 
rights  of  all,  and  that,  too,  whether  it  be  as  between  the  plaintiffs 
as  against  the  defendants  or  interveners,  or  any  converse  of  the 
proposition,  or  as  between  the  plaintiffs,  defendants,  or  interveners 
themselves.8  In  some  jurisdictions,  notably  Colorado,  the  rights 
may  be  adjudicated  as  between  the  ditches  and  canals  owned  by 
different  parties  or  corporations.  In  such  cases  the  only  necessary 
parties  to  the  action  are  the  parties  or  corporations  owning  such 
ditches  and  canals;  and  the  rights  of  the  consumers  under  those 
ditches  and  canals  are  left  to  a  separate  determination  and  adjudi- 
cation. In  which  case  all  the  consumers  under  any  one  ditch  or 
canal  must  be  made  parties  to  the  action.^ 


will  most  valuable  evidence  pass  be- 
y^ond  the  reaeh  of  all,  but  sueh  course, 
if  pursued,  must  necessarily  result  in 
years  of  litigation  and  turmoil,  and, 
in  many  instances,  in  a  complete  de- 
nial of  justice.  We  are  of  the 
opinion,  therefore,  that  no  error  was 
committed  by  the  Court  in  requiring 
the  appearance  of  all  the  defend- 
ants. ' ' 

8  Union  M.  &  M.  Co.  v.  Dangberg,  81 
Fed.  Eep.  73 ;  Kckey  etc.  Co.  v.  Wood, 
152  Ted.  Eep.  22,  81  C.  C.  A.  218; 
Ames  etc.  Co.  v.  Big  Indian  etc.  Co., 
146  Fed.  Eep.  166;  Barham  v.  Hostet- 
ter,  67  Cal.  272,  7  Pao.  Eep.  685;  Des- 
eret  etc.  Co.  v.  Melntyre,  16  Utah  398, 
52  Pac.  Eep.  628;  United  States  v. 
Conrad  Investment  Co.,  156  Fed.  Eep. 
123;  Norton  v.  Colusa,  167  Fed.  Eep. 
202;  Churchill  v.  Lauer,  84  Cal.  233, 
24  Pae.  Eep.  107;  Forman  v.  Boyle, 
88  Cal.  290,  26  Pae.  Eep.  94;  Miller 
V.  Highland  etc.  Co.,  87  Cal.  430,  25 
Pae.  Eep.  550,  22  Am.  St.  Eep.  254  j 


Greer  v.  Bancroft  etc.  Co.,  13  Idaho 
407,  90  Pae.  Eep.  .228;  Geurkink  v. 
Peteluma,  112  Cal.  306,  44  Pae.  Eep. 
570. 

9  For  the  adjudication  of  water 
rights  in  Colorado,  see  Chap.  87. 

"But  in  this  case  the  rights  of  the 
stockholders,  as  among  themselves,  are 
directly  involved,  and  their  relative 
lights  can  not  be  finally  settled  and 
their  respective  claims  judicially  de- 
termined in  their  absence.  They  are 
therefore  necessary  parties  and  should 
have  been  made  defendants."  Brown 
V.  Farmers'  ete.  Co.,  26  Colo.  66,  56 
Pao.  Eep.  183. 

See,  also,  parties  defendant.  Sec. 
1545. 

See,  also,  Montezuma  Canal  Co.  v. 
Smithville  Canal  Co.,  11  Ariz.  99,  89 
Pao.  Eep.  512;  Crawford  v.  Minne- 
sota ete.  Co.,  15  Mont.  153,  38  Pac. 
Eep.  713;  Bullerdick  v.  Hermsmeyer, 
32  Mont.  541,  81  Pao.  Eep.  334. 

The  pro  rata  interests  of  the  owners 
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§  1544.  Who  may  bring  the  action — ^Parties  plaintiff. — ^An  ac- 
tion to  settle  and  adjudicate  the  water  rights  from  a  certain  source 
of  natural  supply  may  be  maintained  by  anyone  who  has  an  actual 
right  in  or  legal  claim  to  the  use  of  the  water,  and  the  natlre  and 
extent  of  whose,  rights  are  contested  by  other  parties.  ^  Where  the  . 
plaintiff  is  a  corporation,  it  is  immaterial  whether  the  company  owns 
the  water  right  in  question,  or  merely  distributes  the  water  to  its 
shareholders  or  to  others.^  And,  •where  a  number  of  land  owners 
own  tracts  in  severalty,  and  make  several  appropriations  of  the 
water  from  the  common  source  of  supply,  they  may  join  as  parties 
plaintiff  in  a  suit  in  equity  to  have  their  several  rights  adjudicated 
as  between  themselves  and  as  against  the  claims  of  others.^  In  fact, 
the  statutes  of  the  various  States  provide  to  the  effect  that  all  per- 
sons having  an  interest  in  the  subject  of  the  action  and  in  obtain- 
ing the  relief  demanded  may  be  joined  as  parties  plaintiff.*    A 


of  a  mutual  ditch  using  the  water 
severally  and  the  right  to  change  the 
point  of  diversion  may  be  determined 
in  one  proceeding.  Hallett  v.  Carpen- 
ter, 37  Colo.  30,  86  Pac.  Eep.  317. 

See,  also,  Southside  Imp.  Co.  v.  Bur- 
son,  147  Cal.  401,  81  Pac.  Eep.  1107. 

1  McDonald  v.  Bear  Eiver  etc.  Co., 
18  Cal.  220,  15  Cal.  145,  1  Morr.  Min. 
Eep.  626;  Custer  Consol.  Mines  Co.  v. 
Helena,  —  Mont.  — ,  122  Pac.  Eep. 
567;  Merritt  v.  Los  Angeles,  —  Cal. 
— ,  120  Pae.  Eep.  1064;  Inyo  Consol. 
W.  Co.  V.  Jess,  —  Cal.  — ,  119  Pac. 
Eep.  934. 

2  Arroyo  etc.  Co.  v.  Baldwin,  155 
Cal.  280,  100  Pae.  Eep.  874. 

See,  also,  for  control  by  corpora- 
tions. Sees.  1464-1529. 

3  So,  in  an  action,  where  it  was 
sought  to  obtain  a  decree  declaring 
that  the  rights  of  the  plaintiffs  to  the 
water  of  a  certain  stream  were  prior 
and  superior  to  the  claim  of  the  de- 
fendant, and  to  settle  and  adjudicate 
the  relative  priorities  among  the  plain- 
tiffs themselves,  and  to  perpetually  en- 
join the  defendant  from  diverting  any 


of  the  waters  of  a  tributary  of  the 
stream,  it  was  held  that  a  number  of 
land  owners  in  severalty  of  divers 
tracts  of  land  might  join  in  the 
bringing  of  the  action  and  maintain 
the  same  as  parties  plaintiff.  Beach 
V.  Spokane  Eanch  etc.  Co.,  25  Mont. 
367,  65  Pae.  Eep.  106. 

Settlers  along  a  stream,  who  own 
lands  under  such  stream  and  have  ac- 
quired the  right  to  appropriate  and  use 
water  from  such  stream  as  the  com- 
mon source  of  supply,  each  owning  his 
separate  land  and  water  right  in  his 
individual  capacity,  have  such  a  com- 
mon interest  in  having  the  rights  of 
the  respective  appropriators  deter- 
mined and  quieted,  and  a  decree  en- 
joining interference  therewith,  as  to 
entitle  them  to  join  as  parties  plain- 
tiff. Frost  V.  Alturas  Water  Co.,  11 
Idaho  294,  81  Pac.  Eep.  996. 

4  Daly  V.  EuddeU,  137  Cal.  671,  676, 
70  Pac.  Eep.  784. 

See,  also.  Brown  v.  Farmers'  High- 
line  etc.  Co.,  26  Colo.  66,  56  Pac.  Eep. 
183 ;  Egan  v.  Estrada,  6  Ariz.  428,  56 
Pae.   721;  Daly  v.  EuddeU,  137  Cal. 
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water  right  being  real  estate,  it  is  held  in  Colorado,  where  the  ad- 
ministrator is  not  entitled  to  the  possession  of  the  decedent's  estate, 
that  an  action  to  quiet  title  to  a  water  right  can  not  be  maintained 
by  such  administrator.^  However,  persons  whose  rights  are  di- 
vided from  and  subordinate  to  those  of  the  plaintiffs  in  a  suit  over 
the  waters  of  a  stream  need  not  be  joined  as  parties,  even  though 
they  are  tenants  in  common  of  the  water  with  the  plaintiffs.^  So, 
also,  where  the  water  rights  are  owned  by  a  corporation  organized 
for  the  purpose  of  distributing  water  to  consumers,  the  consumers 
need  not  be  joined  as  parties.'^  Both  a  mutual  corporation,  and  a 
corporation  organized  for  the  purpose  of  profit  have  the  right  to 
bring  an  action  for  the  adjudication  and  protection  of  the  rights  of 
their  shareholders  and  consumers.  ^ 

But  a  person  who  has  no  legal  or  equitable  title  or  right  to  the 
use  of  water,  but  has  merely  posted  notice  of  his  intent  to  appro- 
priate water,  without  following  it  up  with  the  other  essentials  nec- 
essary to  make  a  valid  appropriation,  can  not  maintain  such  an  ac- 
tion.9  As  was  said  by  the  Circuit  Court  for  the  Southern  District 
of  California:  "It  is  obvious  that  a  person  who  intends  to  become 
an  appropriator  under  these  sections,^"  can  not  acquire  the  exclusive 
right  to  the  use  of  the  water  he  intends  appropriating,  nor  main- 
tain any  suit,  either  at  law  or  in  equity,  for  its  diversion,  until  all 
the  steps  requisite  to  an  appropriation  have  been  made."  ^^    It  is 

671,  676,  70  Pae.  Eep.  784;  Farmers '  See,  also,   Thorpe  v.   Tenem  Ditch 

etc.  Co.  v.  White,  32  Colo.  114,  75  Pac.  Co.,  1  Wash.  566,  20  Pae.  Eep.  588; 

Eep.  416 ;  Deseret  Irr.  Co.  v.  Melntyre,  Arroyo  Ditch  Co.  v.  Baldwin,  155  Cal. 

16  Utah  398,  52  Pae.  Eep.  628;  Stet-  280,   100  Pac.  Eep.  874;   Montezuma 

ham  V.  Skinner,  11  Idaho  374,  82  Pae.  Canal  Co.  v.  Smithville  Canal  Co.,  218 

Eep.  451.  U.  S.  317,  54  L.  Ed.  1074,  31  Sup.  Ct. 

6  Travelers'   Ins.  Co.  v.  ChUds,  25  Eep.  67. 

Colo.  360,  54  Pae.  Eep.  1020.  An  irrigation  district  has  no  such 

6  Spanish  Pork  City  v.  Hopper,  7  interest  in  the  water  or  water  rights 
Utah  235,  26  Pae.  Eep.  293.  as  entitles  it  to  maintain  a  suit   in 

7  Farmers '   Co-operative   D.   Co.   v.  equity  to  determine  the  rights  of  land 
Eiverside  Irr.  Dist.,  14  Idaho  450,  94  owners  in  the  distribution  of  waters. 
Pae.  Eep.   761;   Town  of  Sterling  v.  Little  Walla  WaUa  Irr.  Dist.  v.  Pres- 
Pawnee  D.  Ex.  Co.,  42  Colo.  421,  94  ton,  45  Ore.  6,  78  Pac.  Eep.  982. 
Pac.  Eep.  339,  15  L.  E.  A.,  N.  S.,  238.  9  For  the   appropriation   of   water, 

8  For  the  rights  of  mutual  corpora-  see  Sees.  706-732. 

tions,  see  Sees.  1479-1489.  lo  Sees.  1415-1418,  Civ.  Code  of  Cal. 

For  the  rights  of  eorporations  for         n  Eineon  etc.  Co.  v.  Anaheim  Union 

profit,  see  Sees.  1490-1508.  Water  Co.,  115  Fed.  Eep.  543,  quoting 
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also  held  by  the  Supreme  Court  of  Oregon  that  equity  wiU  not  ad- 
judge a  question  of  priority  of  title  of  a  corporation  to  righfe  and 
franchises  for  irrigation  purposes  in  order  to  enable  it  to  issue  bonds 
to  continue  and  complete  the  work  on  a  presumption  of  a  possible 
intent  of  defendants  to  disturb  the  same,  there  having  been  no  overt 
act  or  disturbance,  the  corporation  not  having  diverted  the  water 
nor  done  any  work,  comparatively,  of  construction.  ^2  "WTien,  how- 
ever, all  the  requirements  of  the^law  have  been  finally  complied 
with,  and,  therefore,  the  right  has  fully  vested  by  its  final  consum- 
mation, the  action  to  adjudicate  the  right  may  be  maintained,  and 
the  date  of  its  priority,  by  the  doctrine  of  relation,  wiU  be  deter- 
mined as  of  the  date  of  the  posting  of  the  notice,  or  other  inception 
of  the  right.  13 

It  is  held  that  under  the  police  power  of  a  State  the  legislature 
can  not  authorize  a  public  ofiSeer  to  bring  a  suit  to  settle  private 
rights  to  the  use  of  water  or  the  priority  of  such  rights.^* 

§  1545.  Parties  defendajits — ^Right  to  affirmative  relief. — ^Hav- 
ing seen  in  a  previous  section  that,  where  the  suit  is  for  the  adjudi- 
cation of  water  rights  between  several  claimants  to  the  water  taken 
from  the  same  source  of  supply,, aU  parties  having  a  valid  claim 

Kinney  on  Irr.,  let  Ed.,  See.  167;  Ne-  alleged  in  its  complaint,  and  the  conn- 

vada  etc.  Co.' v.  Kidd,  37  Cal.  282;  ter  claims  pleaded  by  several  of  the 

Bear  Eiver  etc.  Co.  v.  Boles,  24  Cal.  defendants  must  fail  for  the  same  rea- 

354;   Brown  v.   Smith,   10   Cal.   508;  son.     Within  what  we  conceive  to  be 

Harvey  v.  Chilton,  11  Cal.  114;  Union  the  well-established  doctrine  of  equity, 

Water  Co.  v.  Crary,  25  Cal.  504,  85  neither  party  has  as  yet  done  anything 

Am.  Dec.  145,  1  Morr.  Min.  Eep.  196;  to  invite  or  justify  equitable  interposi- 

Weaver  v.  Conger,  10  Cal.  234,  6  Morr.  tion." 

Min.  Eep.  203.  See,  also,  Drake  v.   Eussian  Eiver 

i2UmatiUa  Irr.  Co.  v.  Umatilla  Imp.  Land  Co.,  10  Cal.  App.  654,  103  Pae. 

Co.,   22   Ore.   366,   30   Pac.  Eep.   30,  Eep.  167. 

where  it  is  said:    "The  plaintiff  may  13  For  the  doctrine  of  relation,  see 

never  construct  a  ditch  or  flume,  and  Sees.  742-756. 

if  it  did,  and  is  entitled  to  the  water,  For  the  appropriation  by  diversion 

it  is  not  to  be  presumed  or  intended  and  actual  use,  see  Sees.  730,  751. 

that  the  defendants  would  violate  the  For   the   judgment    or   decree,   see 

plaintiff's  rights.    .    .    .    The  plaintiff  Sees.  1557-1564. 

has  failed  to  bring  itself  within  any  14  Bear  Lake  County  v.  Budge,  9 

principle  of  equity  jurisdiction,  which  Idaho  703,  75  Pac.  Eep.  614,  108  Am. 

would  enable  a  court  of  equity  to  con-  St.  Eep.  179. 
sider  or  pass  upon  the  supposed  rights 
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thereto  must  be  made  either  parties  plaintiff  or  parties  defendant,! 
before  the  question  can  be  finally  adjudicated,  it  therefore  follows 
that  all  persons  who  are  not  made  parties  plaintiff  should  be  made 
defendants  in  the  action.  And  in  this  connection,  we  will  say  that 
it  makes  little  difference  who  bring  the  action  as  plaintiffs  or  who 
are  made  the  defendants,  as  far  as  the  adjudication  of  their  re- 
spective rights  are  coneerned,^  and  as  long  as  the  Court  has  juris- 
diction over  all  of  the  parties  interested  in  the  water  of  any  com- 
mon source  of  supply.  Where  an  action  is  brought  and  all  the  par- 
ties interested  are  not  originally  made  parties  plaintiff  or  parties 
defendant,  the  better  practice  in  the  trial  Court  is  for  it  to  order 
the  necessary  parties  brought  in,  and,  under  ordinary  circumstances, 
that  should  always  be  done.  And,  in  doing  this  they  are  usually 
made  parties  defendant.^ 

In  the  absence  of  statute  requiring  all  parties  interested  in  the 
waters  of  a  certain  stream  to  be  joined  as  parties  to  adjudicate  the 
same,  the  Court  must  proceed  to  determine  the  rights  of  the  per- 
sons within  its  jurisdiction  who  have  been  properly  brought  before 
it  where  their  rights  can  be  determined  without  bringing  in  other 
parties.*  As  was  held  in  a  recent  California  case  in  a  suit  by  a  city 
claiming  a  paramount  right  to  the  entire  waters  of  a  stream  to  quiet 
title  thereto,  as  against  the  defendants,  the  Court  being  able  to 
fuUy  determine  the  controversy  as  between  the  parties  to  the  ac- 

1  See  See.  1544.  new    parties    as    defendants,    and    to 

2  For  parties  to  the  action,  see  Sec.  strike  from  the  files  the  answer  and 
1542.  eross-eomplaint    of    such    defendant, 

3  Beaslej  v.  Shively,  20  Ore.  508,  26  where  no  right  has  been  acquired  by 
Pac.  Eep.  846;  Brown  v.  Farmers'  etc.  such  defendant  except  the  right  ,to  file 
Co.,  26  Colo.  66,  56  Pac.  Eep.  183;  such  answer.  Frost  v.  Idaho  Irr.  Co., 
Nichols  V.  Mcintosh,  19  Colo.  22,  34  19  Idaho  872,  114  Pac.  Eep.  38. 
Pac.  Eep.  278 ;  Bowman  v.  Bowman,  4  Union  M.  &  M.  Co.  v.  Dangberg, 
35  Ore.  279,  57  Pac.  Eep.  546 ;  Backers  81  Fed.  Eep.  73 ;  Whited  v.  Cavin,  55 
etc.  Co.  V.  Farmers'  Ind.  D.  Co.,  31  Ore.  98,  105  Pac.  Eep.  396;  Cams 
Colo.  62,  72  Pac.  Eep.  49;  Squires  v.  v.  Dalton,  56  Ore.  596,  110  Pac.  Eep. 
Livesey,  36  Colo.  302,  85  Pac.  Eep.  170 ;  Frost  v.  Idaho  Irr.  Co.,  19  Idaho 
181;  Union  M.  &  M.  Co.  v.  Dangberg,  372,  114  Pac.  Eep.  88;  Hough  v.  Por- 
81  Fed.  Eep.  73 ;  Senior  v.  Anderson,  ter,  51  Ore.  318,  95  Pac.  Eep.  782,  98 
115  Cal.  496,  47  Pac.  Eep.  454.  Pac.  Eep.   1083,  102  Pac.  Eep.  728; 

The  district  court  has  the  power  and      Sloan  v.  Byers,  37  Mont.  503,  97  Pac. 
jurisdiction  to  set  aside  and  vacate  an     Eep.  855, 
order  inadvertently  made,  bringing  in 
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tion,  others  similarly  situated  to  those,  who  were  defendants  in  the 
action,  were  not  necessary  parties.^  The  authority  for  the  joinder 
of  all  persons  as  defendants,  and  for  the  settlement  of  the  rights 
of  all  the  parties  by  one  decree  applies  only  to  equitable  actions;® 
The  misjoinder  of  two  persons  defendant  can  not  be  raised  by  joint 
demurrer.'^ 

Parties  having  been  made  defendants  in  an  action  have  the  right 
to  answer  the  complaint  of  the  plg,intiffs,  and  to  set  up  by  way  of 
cross-complaint,  or  cross-'bill(  their  own  claims,  praying  for  affirm- 
ative relief,  to  the  effect  that  their  own  rights  be  determined  and 
adjudicated.8  In  fact,  it  is  necessary  that  they  do  so  in  order  that 
their  rights  be  protected  by  the  Court.  Otherwise,  a  default  may 
be  entered  against  them  for  the  failure  to  answer,  and  their  rights 
may  be  awarded  to  others.  The  rights  of  the  defendants'  are  not 
subject  to  adjudication  by  the  Court  as  against  the  rights  of  the 
plaintiffs,  unless  in  the  cross-complaints  pleaded  by  such  defendants 
it  is  set  up  that  the  interests  of  the  defendants  are  hostile  to  those  of 
the  plaintiffs.8 

Neither  are  the  rights  of  the  defendants  as  between  themselves 
subject  to  determination  or  adjudication,  except  so  far  as,  inter  se, 
the  pleadings  contain  an  issue  to  that  effect.  In  other  words,  they 
must  join  issue  between  themselves.^" 

8  CSty  of  Los  Angeles  v.  Hunter,  156  8  Rickey  v.  Wood,  152  Fed.  Rep.  22, 

Cal.  603,  105  Pae.  Rep.  755,  the  court  81  0.   C.  A.  218;    Ames  etc.  Co.  v. 

holding  that  the  city  was  entitled  to  Big  Indian  etc.   Co.,   146   Fed.  Rep. 

the  entire  flow  of  the  stream.  166. 

6  Miles  V.  Du  Bey,  15  Mont.  340,  8  Umatilla  Irr.  Co.  v.  Umatilla  Imp. 
39  Pae.  Rep.  313.  Co.,  22  Ore.  366,  30  Pae.  Rep.  30. 

7  Empire  etc.  Co.  v.  Board  of  lo  Nevada  Ditch  Co.  v.  Bennett,  30 
Commrs.  of  Rio  Grande  County,  21  Ore.  59,  45  Pae.  Rep.  472,  60  Am.  St. 
Colo.  244,  40  Pae.  Rep.  449.  Rep.  777;   Hough  v.  Porter,  51  Ore. 

When  the  jurisdiction  of  a  Court  is  318,  372,  95  Pae.  Rep.  732,  98  Pae. 

questioned  on  the  ground  that  the  ae-  Rep.  1083,  102  Pae.  Rep.  728;  Sloan 

tion  is  really  against  the  State,  the  v.  Byers,  37  Mont.  503,  97  Pae.  Rep. 

Court   wiU  look  behind  the   nominal  855;  Conley  v.  Dyer,  43  Colo.  22,  95 

parties  to  the  record  to  ascertain  the  Pae.  Rep.  304;  Strong  v.  Baldwin,  154 

real  parties  to   the  controversy,   dis-  Cal.  150,  97  Pae.  Rep.  178,  129  Am. 

missing    the    action    if    it    is    really  St.  Rep.  141;  Bathgate  v.  Irvine,  126 

against  the  State,  and  retaiuing  juris-  Cal.  135,  58  Pae.  Rep.  442,  77  Am.  St. 

diction  if  it  is  not.     Salem  Flouring  Rep.  158. 

Mills  Co.  V.  Lord,  42  Ore.  82,  69  Pae.  It   is   error   to   adjudicate   relative 

Rep.  1033,  70  Pae.  Rep.  832.  rights  of  defendants  as  to  each  other, 
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§  1546.  Parties  to  actions — Intervenors. — ^Prior  appropriators 
and  claimants  of  a  certain  quantity  of  water  from  a  stream  have 
such  an  interest  in  the  matter  in  litigation,  in  an  action  between 
other  parties  to  determine  the  respective  rights  of  the  parties  to 
the  waters  of  the  stream,  as  to  entitle  them  to  intervene  in  the  ac- 
tion, and  to  have  their  rights  also  determined  and  adjudicated  in 
the  same  action.  ^ 

§  1547.  Pleadings — Complaint  or  bill  in  action  to  quiet  title  by 
appropriators. — ^In  an  action  to  quiet  title  to  a  water  right  in  the 
complaint  or  bill,  it  is  sufficient  to  clearly  and  distinctly  allege: 
First,  the  ownership  and  possession  of  the  right ;  ^  second,  the  in- 
vasion and  injury  to  the  right,^  and,  third,  to  call  upon  the  defend- 
ant or  defendants  to  set  up  any  adverse  interest  he  or  they  may 


where  no  issue  was  made  or  attempted 
to  be  framed  between  them,  and  all 
the  parties  were  not  ordered  brought 
in.  Whited  v.  Gavin,  55  Ore.  98,  105 
Pae.  Eep.  396. 

1  West  Point  Irr.  Co.  v.  Moroni  etc. 
Co.,  14  Utah  127,  46  Pae.  Kep.  762; 
Cache  La  Poudre  etc.  Co.  v.  Hawley, 
43  Colo.  32,  95  Pae.  Eep.  317,  hold- 
ing that  the  purpose  of  the  Civil  Code, 
See.  22,  Mills'  Ann.  Code,  allowing 
persons  to  intervene  in  an  action  who 
have  an  interest  in  the  matter  in  liti- 
gation in  the  success  of  either  party, 
or  an  interest  against  both,  is  that 
one  really  interested  in  the  result  of 
the  action  may  intervene  and  be  made 
a  party,  so  that  the  whole  controversy 
shall  be  ended  in  one  action  and  by  a 
single  judgment,  the  true  test  being 
whether  the  ultimate  issue  to  be  de- 
cided remains  the  same. 

1  Merritt  v.  Los  Angeles,  Cal. 

,  120  Pae.  Eep.  1064;  Inyo  Consol. 

W.  Co.  V.  Jess,  Cal.  ,  119 

Pae.  Eep.  935. 

2  Where  the  complaint  conceded  de- 
fendant's  superior  right  to  the  use  of 
the  water,  except  as  to  the  transfer 


of  the  place  of  use,  and  the  lawful  use 
of  defendant's  superior  right  would 
necessarily  interfere  with  the  exercise 
of  the  plaintiff's  inferior  right,  and 
there  was  no  allegation  that  defendant 
had  made  or  threatened  any  improper 
use  of  their  right,  or  that  such  use 
as  proposed  would  cause  needless  in- 
jury to  the  plaintiff,  it  was  held  that 
there  was  no  issue  authorizing  the 
Court  to  impose  restrictions  on  the  de- 
fendant's superior  use.  Walnut  Irr. 
Dist.  V.  Burke,  158  Cal.  165,  110  Pae. 
Eep.  518. 

See,  also,  Peregoy  v.  SeUick,  79  Cal. 
568,  21  Pae.  Eep.  966;  XJmatiUa  Irr. 
Co.  V.  Umatilla  Imp.  Co.,  22  Ore. 
366,  30  Pae.  Eep.  30;  Downing  v. 
Agricultural  D.  Co.,  20  Colo.  546,  39 
Pae.  Eep.  336;  Drake  v.  Eussian 
Eiver  Land  Co.,  10  Cal.  App.  654,  103 
Pae.  Eep.  167;  Hough  v.  Porter,  51 
Ore.  318,  95  Pae.  Eep.  732,  98  Pae. 
Eep.  1083,  102  Pae.  Eep.  728;  Simp- 
son V.  Harrah,  54  Ore.  448,  103  Pae. 
Eep.  58,  where  both  the  complaint  and 
answer  held  insufficient  to  adjudicate 
rights. 
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have  or  claim.  And,  although  it  is  sometimes  done,  it  is  not  neces- 
sary to  allege  how  the  plaintiff  became  the  owner  of  the  water  right, 
the  title  to  which  he  seeks  to  quiet,  whether  it  was  by  appropriation,-' 
adverse  user  amounting  to  prescription,'*  or  purchase,  except  where 
the  plaintiff  claims  as  a  riparian  owner,  in  which  case  he  must  plead 
that  he  claims  the  rights  by  virtue  of  such  riparian  ownership.' 
Neither  is  it  necessary  to  allege  that  the  defendant  had  no  right 
to  use  the  water,  as  this  is  a  matter  for  defense.®  Again,  it  is  not 
necessary  to  state  that  the  plaintiff's  right  is  not  lost  by  non-user.^ 


3  For  the  appTopriation  of  water,  see 
Caiap.  38,  Sees.  706-732. 

4  For  the  acquisition  of  water  rights 
by  prescription,  see  Chap.  54,  Sees. 
1033-1058. 

Where  the  plaintiff  relies  upon  pre- 
scription, that  in  the  complaint  or  bill 
a  general  allegation  of  ownership  of 
the  right  sufSees,  see  Gillespie  t. 
Jones,  47  Cal.  259;  SuUivan  v.  Dum- 
phy,  4  Mont.  505;  Montecito  etc.  Co. 
V.  Santa  Barbara,  144  CaL  494,  77 
Pae.  Eep.  1113,  where  it  is  said: 
"Title  by  prescriptive  right  can  be 
proved  under  the  general  allegation  of 
ownership. ' ' 

But  see  for  pleading  rights  by  pre- 
scription. Sec.  1552. 

5  For  complaint  to  quiet  title  to  ri- 
parian rights,  see  latter  part  of  this 
section. 

For  the  purchase  of  water  rights, 
see  Sees.  994-1032. 

See,  also,  for  corporations.  Sees. 
1464-1529. 

"Unlike  an  action  where  plaintiff 
seeks  to  restrain  a  defendant  from 
unlawfully  interfering  with  his  prior 
appropriation,  it  is  not  necessary  in 
a  complaint  to  quiet  title  specifically 
to  set  forth  the  facts  constituting  a 
valid  appropriation.  In  so  far  as  this 
particular  question  of  pleading  is  con- 
cerned, the  established  practice  in  this 
State  in  an  action  to  quiet  title  is 
that  a  complaint  may  properly  allege 
general  ownership  and  possession,  and 


call  upon  defendant  to  set  up  any 
adverse  interest  he  may  have  or 
claim."  Kimball  v.  Northern  Colo. 
Irr.  Co.,  42  Colo.  412,  94  Pac.  Eep. 
333. 

A  cause  of  action  is  stated  by  al- 
leging clearly  and  distinctly  owner- 
ship, invasion  of  right,  and  injury, 
without  distinct  allegations  of  how 
plaintiff  became  the  owner  of  the 
water  right,  whether  by  appropriation, 
adverse  user,  or  purchase.  Hague  v. 
Nephi  Irr.  Co.,  16  Utah  421,  52  Pac. 
Eep.  765,  41  L.  E.  A.  311,  67  Am. 
St.  Eep.  634. 

In  an  action  to  quiet  title  to  a  cer- 
tain tract  of  land  and  a  water  right 
used  for  the  irrigation  of  the  same, 
the  complaint  alleged  the  plaintiff  to 
be  the  owner  of  the  water  right,  and 
referred  to  the  tract  of  land  and  the 
right  as  "the  said  premises,"  and 
prayed  that  the  defendants  have  no 
estate  or  interest  in  "the  sai«l  land 
and  premises,"  and  the  answer  made 
no  distinction  between  the  land  and 
the  water  right,  it  was  held  that  the 
ownership  of  the  water  right  was  in 
issue.  Brothers  v.  Brothers,  29  Colo. 
69,  66  Pac.  Eep.  901. 

6  Town  of  Sterling  v.  Pawnee  etc. 
Co.,  42  Colo.  421,  94  Pac.  Eep.  339, 
15  L.  E.  A.,  N.  8.,  238. 

T  Corea  v.  Hignera,  153  Cal.  451, 
95  Pae.  Eep.  882,  17  L.  E.  A.,  N.  S., 
1018. 
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The  nature  and  place  of  the  use  of  the  water  should  be  aUeged.s 
Again,  if  the  plaintiff  relies  upon  a  former  decree,  he  must  particu- 
larly plead  the  same.^  More  than  one  right  may  be  set  up  by  sepa- 
rate counts  in  the  same  complaint.^"  The  complaint  should  state 
that  the  plaintiff  is  the  owner  of  the  right  and  entitled  to  the  use 
of  the  water,  and  not  that  he  is  the  owner  of  the  water,  ii  The 
original  complaint,  if  defective,  may  be  amended,  so  as  to  show  that 
an  appropriation  was  made  in  compliance  with  the  statute  of  the 
State.^2  But  a  complaint  failing  to  show  that  the  cause  of  action 
had  accrued  when  the  action  was  brought  can  not  be  aided  by  a 
supplemental  complaint  setting  up  facts  showing  that  such  cause  of 
action  has  subsequently  accrued.i^  Only  the  ultimate  facts,  and 
not  evidence,  need  be  pleaded.  It  is,  therefore,  the  rule  that  the 
title  of  the  plaintiff  need  not  be  historically  deraigned  in  his  com- 
plaint or  bill  to  quiet  title.  Such  facts  are  matters  of  proof  under 
the  general  allegation  of  ownership. i* 


8  Miller  &  Lus  v.  Eiekej,  127  Fed. 
Eep.  573. 

But  see  Einoon  etc.  Co.  t.  Anaheim 
etc.  Co.,  115  Fed.  Eep.  543. 

9  Davis  V.  Chamberlain,  51  Ore.  304, 
98  Pae.  Eep.   154. 

loHuffner  v.  Sawday,  153  Cal.  86, 
94  Pae.  Eep.  424. 

11  Smith  V.  Green,  109  Cal.  228,  41 
Pae.  Eep.  1022. 

But  where  the  complaint  alleged 
that  the  plaintiffs  were  the  owners 
in  fee  simple  and  in  possession  of  the 
first  right  to  divert,  for  irrigation, 
stock,  and  domestic  purposes,  from  a 
certain  creek,  in  a  certain  county,  a 
certain  number  of  inches,  miner's 
measurement,  under  a  six-inch  press- 
ure, it  was  held  sufficient..  Miller  v. 
Lake  Irr.  Co.,  27  Wash.  447,  67  Pae. 
Eep.  996. 

12  Murray  v.  Tingley,  20  Mont.  260, 
50  Pae.  Eep.  724,  19  Morr.  Min.  Eep. 
137. 

See,  also,  DriskiU  v.  Eebbe,  22  8.  D. 
242,  117  N.  W.  Eep.  135, 
176— Kin.  on  Irr. 


13  Lewis  V.  Pox,  122  Cal.  244,  54 
Pae.  Eep.  823. 

14  Hague  V.  Nephi  Irr.  Co.,  16  Utah 
421,  52  Pae.  Eep.  765,  41  L.  E.  A. 
311,  67  Am.  St.  Eep.  634,  where  it  is 
held  that,  where  the  allegations  of  a 
complaint  in  a  suit  to  determine  the 
plaintiff  'a  right  to  the  use  of  water  of 
a  stream  state,  in  general  terms,  a 
cause  of  action  by  alleging  clearly  and 
distinctly  ownership,  invasion  of  rights, 
and  injury,  without  distinct  allega- 
tions of  how  the  plaintiff  became  the 
owner  of  the  water  right,  whether  by 
appropriation,  adverse  user,  or  pur- 
chase, plaintiff's  title  can  be  shown. 

It  is  not  necessary  for  the  plaintiff 
to  state  how  or  from  whom  he  ac- 
quired the  superior  right  to  the  use 
of  the  water.  Downing  v.  Agricul- 
tural D.  Co.,  20  Colo.  546,  39  Pae. 
Eep.  336. 

"We  think  it  is  of  no  moment  that 
the  appellant  did  not  in  his  pleading 
expressly  claim  any  right  to  these 
waters  as  an  appropriatof.  He  de- 
nied the  claim  of  respondent  to  either 
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"Where,  however,  the  right  is  claimed  by  pleading  prior  appro- 
priation, it  is  held  in  Colorado  that  a  complaint  is  insufficient  with- 
out a  statement  of  the  facts  showing  plaintiff's  appropriation  and 
priority.  1°  The  description  of  the  right  of  the  plaintiff  should 
be  pleaded  with  great  particularity.  I'he  fuU  extent  of  the  right 
should  be  stated,  the  purpose  for  which  the  water  is  used,  and  the 
amount  necessary  for  that  purpose.    Where  the  water  is  used  for 


the  necessity  for,  or  continuous  actual 
use  of  aU  of  them,  and  set  up  a  gen- 
eral right  of  ownership  in  himself  to 
a  use  of  a  portion  of  them,  and  it  is 
conceded  that  until  enjoined  he  was 
actually  diverting  a  portion  and  ap- 
plying it  for  beneficial  purposes  upon 

his  land."    Hufford  v.  Dye, Cal. 

,  121  Pae.  Eep.  400. 

See,  also,  Beach  v.  Spokane  etc.  Co., 
25  Mont.  367,  65  Pac.  Eep.  106; 
Montecito  etc.  Co.  v.  Santa  Barbara, 
144  Cal.  578,  594,  77  Pac.  Eep.  1113;. 
McDonald  v.  Bear  Eiver  etc.  Co.,  13 
Cal.  220,  15  Cal.  145,  1  Morr.  Min. 
Eep.  626;  Hough  v.  Porter,  51  Ore. 
318,  372,  95  Pac.  Eep.  732,  98  Pac. 
Eep.  1032,  102  Pac.  Eep.  728;  Nor- 
man V.  Corbley,  32  Mont.  195,  79  Pac. 
Eep.  1059;  Murry  v.  Nixon,  10  Idaho 
608,  79  Pac.  Eep.  643;  Eaton  v.  Lari- 
mer etc.  Co.,  35  Colo.  16,  83  Pae.  Eep. 
627;  Hutchinson  v.  Mt.  Vernon  etc. 
Co.,  49  Wash.  469,  95  Pac.  Eep.  1023; 
Strong  v.  Baldwin,  154  Cal.  150,  97 
Pac.  Eep.  178,  129  Am.  St.  Eep.  141; 
Harris  v.  Harrison,  93  Cal.  676,  29 
Pae.  Eep.  325;  Farmers'  Ind.  D.  Co. 
V.  Agricultural  D.  Co.,  22  Colo.  513, 
45  Pac.  Eep.  444,  55  Am.  St.  Eep.  149; 
reversing  Id.,  3  Colo.  App.  255,  32 
Pac.  Eep.  722. 

In  an  action  by  a  purchaser  at  sher- 
iff 's  sale  to  quiet  title  to  a  water  right 
alleged  to  have  been  appurtenant  to 
the  land,  whether  the  defendant  has 
more  water  than  is  actually  needed  for 


♦  the  irrigation  of  his  land  Is  entirely 
immaterial  to  the  issue  raised.  Cooper 
v.  Shannon,  36  Colo.  98,  85  Pae.  Eep. 
175,  118  Am.  St.  Eep.  95. 

"It  is  not  only  unnecessary,  but  it 
would  have  been  surplusage,  for  plain- 
tiff to  have  pleaded  the  historical  de- 
raignment  of  its  title  and  the  varying 
methods  of  its  use."  Wutchumna  W. 
Co.  v.  Pogue,  151  Cal.  105,  90  Pae. 
Eep.  362. 

15  Town  of  Sterling  v.  Pawnee  etc. 
Co.,  42  Colo.  421,  94  Pac.  Eep.  339,  15 
L.  E.  A.,  N.  S.,  238. 

See,  also,  Carroll  v.  Vance,  39  Colo. 
216,  88  Pac.  Eep.  1069;  Farmers'  etc. 
Canal  v.  Southworth,  13  Colo.  Ill,  21 
Pac.  Eep.  1028,  4  L.  E.  A.  767;  Crip- 
pen  V.  White,  28  Colo.  298,  64  Pac. 
Eep.  184;  Church  v.  StillweU,  12  Colo. 
App.  43,  54  Pac.  Eep.  395. 

But  see  Farmers'  Ind.  D.  Co.  v.  Ag- 
ricultural D.  Co.,  22  Colo.  513,  45 
Pac.  Eep.  444,  55  Am.  St.  Eep.  149, 
where  Mr.  Justice  Hayt  said :  ' '  Courts 
win  never  sanction  a  practice  which 
imposes  an  impossible,  or  even  an  un- 
reasonable, requirement  upon  liti- 
gants." 

See,  also,  Kimball  v.  Northern  Colo. 
Irr.  Co.,  42  Colo.  412,  94  Pac.  Eep. 
333,  holding  that  general  allegations 
of  ownership  are  suf&cient. 

See,  also,  Hackett  v.  Larimer  etc. 
Co.,  48  Colo.  178,  109  Pac.  Eep.  965; 
Stemberger  v.  Seaton  etc.  Co.,  45 
Colo.  401,  102  Pac.  Bep.  16S. 
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irrigation,  the  area  of  land  to  which  it  is  applied  should  be  stated.^® 
The  quantity  of  water  claimed  should  be  stated  in  cubic  feet,  acre 
feet,  inches,  or  gallons,  or  in  some  other  definite  measurement  of 
water.^7  it  is  not  sufScient  to  merely  state  the  dimensions  of  the 
ditch  through  which  it  is  carried,  or  the  amount  that  it  is  stated 
will  flow  through  a  particular  ditch.is  Or,  the  claim  to  the  water 
may  be  stated  as  being  the  entire  flow  of  the  stream,  ^^  or  the  quan- 
tity may  be  stated  as  being  a  certain  proportion  of  all  the  water 


16  Town  of  Sterling  t.  Pawnee  etc. 
Co.,  42  Colo.  421,  94  Fac.  Bep.  339, 
15  L.  R  A.,  N.  S.,  238,  where  it  is 
held  that  a  complaint  to  quiet  title 
to  appropriations  of  water  claimed  to 
have  been  made  for  domestic  and  irri- 
gation purposes  should  allege  what 
Tolume  of  water  reaches  the  consumers 
under  the  ditch,  how  many  consumers 
there  are,  the  distance  the  water  is  car- 
ried, the  area  of  land  to  which  it  is 
applied,  when  applied,  and  what  vol- 
ume is  actually  consumed  for  domestie 
and  irrigation  purposes. 

A  complaint  to  determine  the  prior- 
ity of  irrigation  water  rights  is  in- 
sufficient where  it  does  not  definitely 
describe  plaintiff's  lands,  and  does 
not  show  that  any  particular  tract 
needed  irrigation,  does  not  specify  the 
amount  of  water  diverted  nor  the 
amount  needed  to  the  acre,  or  for  any 
specific  land,  and  does  not  show  how 
much  plaintifE's  grantors  acquired  a 
right  to  use.  Porter  v.  Pettengill,  57 
Ore.  247,  110  Pac.  Bep.  393. 

The  name  and  character  of  the 
pleading  must  be  determined  by  the 
facts  alleged,  and  the  relief  asked  by 
the  pleader.  Swank  v.  Sweetwater  etc. 
Co.,  15  Idaho  583,  98  Pac.  Bep.  297. 

It  is  necessary  to  plead  the  amount 
of  the  water  claimed.  McLure  v.  Keen, 
25  Colo.  284,  53  Pac.  Bep.  1058. 

IT  For  the  measurement  of  water, 
see  Sees.  888-900;  Miller  v.  Lake  Irr. 
Co.,  27  Wash.  447,  67  Pac.  Bep.  996; 


Caviness  v.  La  Grande  Irr.  Co.,  

Ore. ,  119  Pac.  Bep.  731. 

Although  the  cubic  foot  ia  pre- 
scribed by  statute  as  the  basis  for  the 
measurement  of  water  for  irrigation 
purposes,  it  does  not  prevent  the  ex- 
pression of  the  quantity  needed  for  a 
particular  tract  in  inches,  if  the 
pressure  and  method  of  measurement 
are  given.  Longmiire  v.  Smith,  26 
Wash.  439,  67  Pac.  Bep.  246,  58  L.  B. 
A.  308. 

For  the  measurement  of  water,  see 
Sees.  888-900. 

18  Lakeside  D.  Co.  v.  Crane,  80  Cal. 
181,  22  Pac.  Bep.  76;  Dougherty  v. 
Haggin,  61  Cal.  305;  Id.,  56  Cal.  522; 
Church  V.  StUlwell,  12  Colo.  App.  43, 
54  Pac.  Bep.  395. 

19  One  who  has  appropriated  all  of 
the  water  in  a  stream  for  the  pur- 
poses of  irrigation  may  sue  persons 
who  afterward  acquire  vacant  land 
above  the  plaintiff's  tract,  and  divert 
part  of  the  stream  to  irrigate  their 
crops,  to  quiet  title  to  the  full  flow 
of  the  stream.  Peregoy  v.  Sellick,  79 
Cal.  568,  21  Pao.  Bep.  966. 

See,  also,  Harris  v.  Harrison,  93  Cal. 
676,  29  Pao.  Bep.  325;  Pacific  Yacht 
Club  V.  Sausalito  Bay  W.  Co.,  98  Cal. 
487,  33  Pac.  Bep.  322;  Drake  v.  Ear- 
hart,  2  Idaho  750,  23  Pac.  Bep.  541. 

But  an  allegation  that  plaintiff  was 
entitled  to  all  the  water  of  a  creek 
during  the  dry  season  was  held  to  be 
too  indefinite,  where  it  did  not  show 
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flowing  in  a  stream  at  all  times,  or,  again,  it  may  be  stated  as  the 
entire  flow  of  the  stream  for  certain  periods  of  time.  And,  again, 
the  complaint  may  claim  water  sufficient  for  the  irrigation  of  a  cer- 
tain number  of  acres  of  land.^"  In  fact,  in  order  to  enable  the 
Court  to  make  a  decree  quieting  the  title  to  a  water  right,  which 
will  be  definite  and  certain,  it  must  have  before  it  specific  allega- 
tions as  to  the  nature  and  extent  of  the  water  right  claimed,  which, 
of  course,  must  be  sustained  by  the  proof.^i 

Owing  to  the  fact  that  the  rules  of  appropriation  have  everywhere 
in  the  Western  portion  of  this  country  now  passed  into  statute  or 
judicial  decisions,  or  both,  thereby  superseding  the  original  cus- 
toms on  which  the  decisions  and  statutes  are  originally  based,  it  is 
held  to  be  unnecessary  to  plead  or  prove  the  customs  of  the  early 
miners  and  appropriators  of  water,  especially  as  specified  in  the 
Act  of  1866.22 

§  1548.  Pleadings — Complaint  or  bill  in  actions  to  qniet  title  b^ 
riparian  owners. — ^In  an  action  in  equity  by  riparian  proprietors  to 
adjudicate  the  rights,  apportion  the  use  of  the  water,  and  quiet  the 
title  to  the  same  in  the  respective  owners,  the  complaint  or  bill  must 
contain  a  description  of  the  lands  which  are  riparian  to  the  stream, 
or  other  natural  body  of  water  supply,  the  amount  of  such  lands 
which  are  irrigable,  and  the  amount  of  water  which  is  reasonably 
necessary  for  his  use  upon  such  lands,  that  he  claims  such  rights  as 
the  riparian  owner,  the  invasion  of  the  right  by  the  defendants,  and 
a  call  upon  the  defendants  to  set  up  any  adverse  interest  which 
they  may  have  or  claim.  ^  As  we  have  discussed  in  a  previous  see- 
the amount  of  acres  irrigated  by  the  hart,  2  Idaho  750,  23  Pao.  Eep.  541; 
water,  and  the  amount  that  was  needed  ParkersviUe  etc.  Dist.  v.  Wattier,  48 
for  that  purpose.  Porter  v.  Petten-  Ore.  332,  86  Pac.  Eep.  775;  Crawford 
gUl,  57  Ore.  247,  110  Pac.  Bep.  393.         Co.  v.  Hathaway  (HaU),  67  Neb.  325, 

20  McLure  v.  Koen,  25  Colo.  284,  53  93  N.  W.  Eep.  781,  60  L.  E.  A.  889, 
Pac.  Eep.  1058.  108  Am.  St.  Eep.  647. 

21  For  the  proof  of  claims,  see  Sec.  Por  the  customs  of  the  early  min- 
1554.  ers,  see  also.  Sees.  598,  599. 

For  decrees  quieting  title  to  water  l  "Moreover,    considering    Pogue's 

rights,  see  Sees.  1557-1564.  claim  as  resting  upon  his  riparian  own- 

22  For  the  Act  of  1866,  see  Sec.  611.  ership,  he  nowhere  properly  pleads  his 
See,  also,  Basey  v.  Gallagher,  87  U.  riparian  rights,  nor  the  amount  of  his 

S.  20  Wall.  670,  22  L.  Ed.  452,  1  irrigable  lands,  nor  the  amount  of  water 
Morr.  Min.  Eep.  683;  Drake  v.  Ear-     reasonably  necessary  for  his  use  upon 
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tion  of  this  work,  a  person  who  happens  to  be  a  riparian  owner  may 
have  certain  riparian  rights  to  the  use  of  the  water  flowing  by  his 
lands  as  such,  and,  again,  he  may  acquire  other  rights  as  a  prior 
appropriator.2  It  therefore  follows  that,  as  such  riparian  pro- 
prietor or  appropriator,  under  the  law  governing  actions  to  quiet 
title,  he  may  bring  an  action  to  quiet  the  title  to  either  one  or  both 
of  such  rights,  respectively ;  and,  upon  the  proper  pleading  setting 
up  the  necessary  allegations,  followed  up  by  the  proof  of  both  of 
his  claims,  the  Court  will  render  a  decree  settling  and  adjudicating 
his  rights  both  as  a  riparian  proprietor  and  as  a  prior  appropriator. 
And,  although  as  far  as  the  pleadings  are  concerned,  a  plaintiff  in 
different  counts  may  set  up  his  claim  to  the  same  use  of  the  water 


such  lands."  Wutehunma  "W.  Co.  v. 
Pogue,  151  Cal.  105,  90  Pae.  Eep.  362. 

The  allegations  of  the  petition  being 
consistent  with  the  lawful  use  of  the 
water  by  the  defendant  by  appropria- 
tion, the  petition  of  a  riparian  owner 
will  be  so  construed  against  the 
pleader.  Cline  v.  Stock,  71  Neb.  70, 
98  N.  W.  Eep.  454,  102  N.  W.  Eep. 
265. 

A  bill  by  a  riparian  owner  on  a 
stream  against  persons  who,  by  Tirtue 
of  alleged  prior  appropriations,  claim 
the  right  to  use  all  of  the  waters  of 
the  stream,  is  not  multifarious  because 
complainant  claims  portions  of  the 
water  in  different  rights,  where  it  is 
alleged  that  all  of  such  claims  and 
rights  are  alike  affected  by  the  rights 
and  claims  of  defendants,  and  the 
question  in  controversy  is  the  extent 
of  the  rights.  Eincon  etc.  Co.  v.  Ana- 
heim Water  Co.,  115  Fed.  Eep.  543. 

A  complaint  alleging  that  plaintiff 
is  the  owner  in  fee  of  lands  through 
which  there  is  a  stream,  that  he  is 
seized  and  possessed  of  the  right  to 
divert  the  flow  of  the  stream;  that 
defendant  claims  a  right  to,  and 
threatens  to  divert  some  of  the  water, 
and  praying  that  plaintiff  be  adjudged 


the  owner  of  the  right  to  the  use  of 
the  water,  and  that  defendant  be  de- 
clared to  have  no  right  thereto,  and 
be  enjoined  from  diverting  it,  states 
facts  sufficient  to  constitute  a  cause  of 
action  to  quiet  plaintiff's  title,  as  a 
riparian  owner,  to  the  water.     Shurt- 

leff  V.  Bracken,  Cal.  ,  124 

Pac.  Eep.  724. 

See,  also.  Miller  &  Lux  v.  Madera 
Canal  Co.,  155  Cal.  59,  99  Pac.  Eep. 
502,  22  L.  E.  A.,  N.  8.,  391;  Monte- 
cito  etc.  Co.  V.  Santa  Barbara,  151 
Cal.  377,  90  Pac.  Eep.  935;  San 
Luis  W.  Co.  V.  Estrada,  117  Cal.  168, 
48  Pac.  Eep.  1075 ;  Eiverside  W.  Co.  v. 
Gage,  89  Cal.  410,  26  Pac.  Eep.  889; 
"Wiggins  V.  Muscupiabe  etc.  Co.,  113 
Cal.  182,  45  Pac.  Eep.  160,  32  L.  E. 
A.  667,  54  Am.  St.  Eep.  337;  Sander 
V.  Wilson,  34  Wash.  659,  76  Pac.  Eep. 
280;  Bauers  v.  Bull,  46  Ore.  60,  78 
Pac.  Eep.  757. 

That  a  biU  for  apportionment  is  dis- 
tinct from  one  simply  for  an  injunc- 
tion, see  Jones  v.  Conn,  39  Ore.  30, 
64  Pac.  Eep.  855,  65  Pae.  Eep.  1068, 
54  L.  E.  A.  630,  87  Am.  St.  Eep.  634. 

2  For  riparian  proprietor  and  appro- 
priator at  the  same  time,  see  Sees.  519, 
681. 
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both  as  riparian  owner,  and  as  prior  appropriator,^  in  actions  where 
the  right  to  the  same  use  of  the  water  is  so  set  up,  the  better  prac- 
tice is  for  the  Court  to  compel  the  plaintiflE  to  elect  upon  which 
count  he  will  stand,  and  this  is  generally  done.* 

As  the  complaint  based  upon  an  appropriation  must  contain  alle- 
gations distinct  and  different  from  those  in  a  complaint  based  upon 
riparian  ownership,5  a  riparian  owner  who  bases  his  complaint  upon 
an  appropriation  of  the  water  can  not  recover  as  a  riparian  pro- 
prietor.® And,  again,  such  an  owner  who  bases  his  right  upon  his 
riparian  ownership  can  not  recover  as  an  appropriator.  "The 
plaintiff  must  recover,  if  at  all,  upon  the  cause  of  action  set  out  in 
his  complaint,  and  not  upon  some  other  which  may  be  developed 
by  the  proofs."  '^    In  a  suit  for  the  partition  of  land  to  which  there 


3  Huffner  v.  Sawday,  153  Cal.  86,  94 
Pac.  Eep.  424;  Nesalhous  v.  Walker, 
45  Wash.  621,  88  Pae.  Eep.  1032; 
Davis  V,  Chamberlain,  51  Ore.  304,  98 
Pae.  Eep.  154. 

4  "While  the  doctrine  of  prior  ap- 
propriation and  riparian  rights  are  not 
so  antagonistic  that  they  may  not  ex- 
ist in  the  same  locality,  a  settler  upon 
a  non-navigable  stream  has  an  election 
either  to  rely  upon  his  rights  as  a 
riparian  proprietor,  or  to  make  an 
appropriation  of  the  water  if  it  is 
free  and  subject  to  appropriation,  and 
claim  as  an  appropriator,  but  he  can 
not  do  both."  WUliams  v.  Altnow, 
51  Ore.  275,  95  Pac.  Eep.  200,  97  Pao. 
Eep.  539. 

Where  a  complaint  asserted  a  right 
to  a  certain  quantity  of  water  from 
a  stream  by  prior  appropriation,  and 
the  reply  of  the  plaintiff  to  the  de- 
fendant's CTOss-complaint  set  up  a 
claim  to  the  entire  flow  by  reason  of 
riparian  proprietorship,  there  was  a 
departure,  since  a  claim  to  the  same 
right  to  the  use  both  by  prior  appro- 
priation and  by  riparian  proprietor- 
ship are  incompatible.  Brown  v. 
Baker,  39  Ore.  66,  65  Pac.  Eep.  799, 
66  Pac.  Eep.  193. 

See,  also,  Davis  v.  Chamberlain,  51 


Ore.  304,  98  Pao.  Eep.  154;  Hough  V. 
Porter,  51  Ore.  318,  372,  95  Pae.  Eep. 
732,  98  Pac.  Eep.  1083,  102  Pao.  Eep. 
728. 

But  see  Hutchinson  v.  Mt.  Vernon 
etc.  Co.,  49  Wash.  469,  95  Pao.  Eep. 
1023,  where,  in  an  action  to  establish 
plaintiffs'  right  to  the  waters  of  a 
spring,  plaintiffs  claimed  the  water  as 
riparian  owners,  as  appropriators,  and 
also  under  contract  with  the  defend- 
ants, the  cause  of  action  was  held  to 
be  single  and  indivisible,  so  that  plain- 
tiffs were  not  required  to  separately 
state  a  cause  of  action  based  on  each 
ground,  and  to  elect  on  which  they  ia- 
tended  to  rely; 

6  For  complaints  based  upon  appro- 
pViation,  see  See.  1547. 

6  Eiverside  Water  Co.  v.  Gage,  89 
Cal.  410,  26  Pac.  Eep.  889;  San  Luis- 
W.  Co.  V.  Estrada,  117  Cal.  168,  48 
Pac.  Eep.  1075;  Strong  v.  Baldwin, 
137  Cal.  432,  70  Pac.  Eep.  288. 

7  Shenandoah  etc.  Co.  v.  Morgan, 
106  Cal.  409,  39  Pac.  Eep.  802,  quot- 
ing from  Mondran  t.  Goux,  51  Cal. 
151. 

But  see  Hutchinson  v.  Mount  Ver- 
non W.  Co.,  49  Wash.  469,  95  Pac. 
Eep.  1023. 
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were  attached  riparian  rights  to  water  for  irrigation,  it  is  unneces- 
sary to  mention  such  rights  in  the  complaint,  as  they  are  a  part  of 
the  land.8 

§  1549.  Pleadings — Complaint  or  bill  in  actions  to  quiet  title  to 
ditch  or  canal. — ^A  complaint  or  bill  in  an  action  to  quiet  title  to 
a  ditch  or  canal,  should  describe  the  ditch  or  canal  with  sufficient 
certainty,  the  interest  claimed  by  the  plaintiff,  and  the  wrongful 
interference  with  the  plaintiff's  rights  by  the  defendant,  and  should 
pray  that  the  respective  rights  of  the  parties  be  adjudicated  and 
determined  and  that  the  defendant  be  enjoined  from  further  inter- 
ference with  the  plaintiff's  rights. ^  Though,  in  a  suit  to  quiet  title 
to  an  irrigation  ditch,  the  complaint  alleged  plaintiff  to  be  the  owner 
of  the  ditch  in  fee,  it  did  not  preclude  the  Court  from  finding  a 
right  or  ownership  in  the  nature  of  an  easement.^ 

§  1550.  Pleadings — ^Demurrer — Answer — And  cross  -  complaint 
or  bill. — The  defendant,  or  defendants,  upon  being  served  with 
process  are  entitled  to  file  a  demurrer,  either  general  or  special,  to 

sEose  V.  Mesmer,  142  Cal.  322,  75  611,  70  Pao.  Eep.  737;    SoMnner  t 

Pae.  Eep.  905,  where  it  is  said:   "Be-  Drexler,  134  Cal.   134,   66  Pae.  Eep. 

ing  parcel  of  the  land  itself,  the  de-  180. 

scription    of    the    land  included  the  For  actions  to  quiet  title  to  ditch, 

water."  see  See.  1541. 

1  Sisk  V.  Caswell,  14  Cal.  App.  377,  An  allegation  of  a  "right"  to  main- 
112  Pae.  Eep.  185;  MiHer  &  Lux  y.  tain  a  ditch  admits  proof  of  an  ease- 
Kern  etc.  Co.,  154  Cal.  785,  99  Pae.  ment  as  well  as  a  bare  parol  license. 
Eep.  179;  Lockwood  v.  Freeman,  15  Shaw  v.  Profiatt,  57  Ore.  192,  109  Pao. 
Idaho  395,  98  Pae.  Eep.  295 ;  Bashore  Eep.  584,  110  Pae.  Eep.  1092. 
V.  Mooney,  4  Cal.  App.  276,  87  Pae.  2  Bashore  v.  Mooney,  4  Cal.  App. 
Eep.  553;  Fudickar  v.  East  Eiverside  276,  87  Pao.  Eep.  553. 
Irr.  Dist.,  109  Cal.  29,  41  Pae.  Eep.  In  a  proceeding  for  the  appointment 
1024,  holding  that  defects  in  a  com-  of  a  distributor  of  water  in  a  partner- 
plaint  not  going  to  the  gist  of  the  ship  ditch,  a  denial  of  joint  owner- 
action  may  be  cured  by  the  judgment;  ship  would  not,  of  itself,  oust  the 
San  Jose  etc.  Co.  v.  San  Jose  Eanch  Court  of  jurisdiction,  nor  will  its  de- 
Co.,  129  Cal.  673,  62  Pao.  Eep.  269;  termination  adjudicate  the  titles  and 
Smith  Canal  Co.  v.  Colorado  etc.  Co.,  interests  of  the  parties  in  and  to  the 
34  Colo.  485,  82  Pae.  Eep.  940,  3  L.  ditch.  Mau  v.  Stoner,  14  Wyo.  183, 
E.  A.,  N.  S.,  1148;  Feeney  v.  Ches-  83  Pae.  Eep.  218;  Id.,  15  Wyo.  109, 
ter,  7  Idaho  324,  63  Pae.  Eep.  192 ;  87  Pao.  Eep.  434,  89  Pao.  Eep.  466. 
Arroyo  Ditch  Co.  v.  Dorman,  137  Cal. 
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the  allegations  set  forth  in  the  complaint.  However,  a  general  de- 
murrer to  the  whole  complaint  can  not  be  sustained,  if  the  complaint 
states  facts,  although  imperfectly,  showing  that  the  plaintiff  is  en- 
titled to  either  legal  or  equitable  relief,  i  If  the  demurrer  is  sus- 
tained leave  is  always  granted  to  amend  the  complaint ;  if,  however, 
it  is  overruled,  the  defendant  is  granted  time  in  which  to  answer.^ 
The  answer  should  contain  a  sufficient  denial  of  the  allegations 
set  forth  in  the  complain^  of  the  plaintiff  so  as  to  raise  an  issue  by 
the  pleadings  of  the  rights  in  controversy.  But  an  allegation  in  an 
answer  that  "defendant  is  informed  and  believes"  that  certain  facts 
exist,  without  further  alleging  on  information  and  belief  that  such 
facts  do  exist,  is  not  a  sufficient  allegation  of  any  issuable  fact.^ 
And,  although  such  denials  may  be  made  upon  information  and  be- 
lief, a  denial  that  defendant  can  not  obtain  sufficient  information  on 
which  to  base  a  belief  tenders  no  issue.* 


1  Hulsman  v.  Todd,  96  Gal.  228,  31 
Pae.  Eep.  39;  Sisk  v.  Caswell,  14  Cal. 
App.  377,  112  Pao.  Eep.  185. 

For  demurrers  to  the  complaint,  see 
Farmers'  ete.  Co.  v.  Southworth,  13 
Colo.  Ill,  117,  21  Pae.  Eep.  1028,  4 
L.  E.  A.  767;  Church  v.  StiUwell,  12 
Colo.  App.  43,  54  Pae.  Eep.  395. 

2  Sisk  V.  Caswell,  14  CaL  App.  377, 
112  Pae.  Eep.  185. 

3  Swank  v.  Sweetwater  etc.  Co.,  15 
Idaho  583,  98  Pae.  Eep.  297;  Grand 
Val.  Irr.  Co.  v.  Lesher,  28  Colo.  273, 
65  Pae.  Eep.  44;  Eiverside  Water  Co. 
V.  Gage,  89  Cal.  410,  26  Pae.  Eep. 
889:  North  Powder  Milling  Co.  v. 
Coughanour,  34  Ore.  9,  54  Pae.  Eep. 
223;  Fifield  v.  Spring  Valley  Water- 
works, 130  Cal.  552,  62  Pae.  Eep. 
1054;  Wellington  v.  Beek,  30  Colo. 
409,  70  Pao.  Eep.  687;  Oglivy  etc.  Co. 
V.  Insinger,  19  Colo.  App.  380,  75 
Pae.  Eep.  598;  Bauers  v.  BuU,  46 
Ore.  60,  78  Pae.  Eep.  757;  Norman 
V.  Corbley,  32  Mont.  159,  79  Pae. 
Eep.  1059;  Miller  &  Lux  v.  Eickey, 
127  Fed.  Eep.  573;  Hoge  v.  Eaton, 
135  Fed.  Eep.  411,  141  Fed.  Eep. 
64,  72  C.  C.  A.  74. 


Where,  in  a  suit  to  enjoin  defendant 
from  interfering  with  the  flow  of  wa- 
ter in  plaintiff's  ditch,  defendant  by 
answer  made  no  claim  to  any  water 
nor  title  to  any  land,  and  the  plain- 
tiffs made  no  claim  to  a  definite  quan- 
tity of  water,  and  did  not  prove  the 
amount  to  which  they  were  entitled,  a 
decree  attempting  to  establish  plain- 
tiff's title  to  a  definite  amount  of  wa- 
ter was  erroneous.  Simpson  v.  Har- 
rah,  54  Ore.  448,  103  Pae.  Eep.  58. 

Where  the  defendant  demurred  to 
a  bill  on  the  ground  that  an  action 
to  quiet  title  to  a  mere  easement  did 
not  lie,  but,  after  the  demurrer  had 
been  overruled,  filed  an  answer  setting 
up  an  estate  and  title  to  such  ease- 
ment, and  asked  that  the  same  be 
quieted  in  the  same  action,  it  thereby 
waived  its  objection  to  the  form  of  the 
action.  Gutheil  Park  Inv.  Co.  v. 
Montclair,  32  Colo.  420,  76  Pae.  Eep. 
1050. 

4  Grand  Val.  Irr.  Co.  v.  Lesher,  28 
Colo.  273,  65  Pao.  Eep.  44. 

See,  also,  Swank  v.  Sweetwater  etc. 
Co.,  15  Idaho  583,  98  Pae.  Eep.  297. 

An  allegation   that   "defendant  is 
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In  the  cross-complaint,  or  cross-bill,  a  defendant  should  state 
clearly  and  concisely  the  facts  constituting  his  cause  of  action 
against  the  plaintiff,  and  pray  for  affirmative  relief.  This  is  so  in 
order  that  the  affirmative  relief  prayed  for,  if  granted,  may  be  de- 
creed in  accordance  therewith,  or  in  accordance  with  what  the  Court 
shall  find  to  be  just  and  equitable  under  all  the  facts  and  circum- 
stances of  the  case.s  "Where  the  defendant  bases  his  right  to  the 
use  of  the  water  upon  an  appropriation,  adverse  user,  or  purchase, 
the  same  essentials  must  be  set  out  in  the  cross-complaint  as  are  re- 
quired to  set  out  in  the  complaint  or  plaintiff's  acquiring  their  right 
to  the  use  of  the  water  by  this  means.^  The  cross-complaint  should 
allege  facts  relating  to  or  depending  upon  those  upon  which  the  ac- 
tion is  brought,  or  affecting  the  property  to  which  the  action  re- 


informed  and  believes"  that  certain 
things  occurred  by  inadveitenoe,  did 
not  constitute  any  grounds  of  defense. 
Swank  v.  Sweetwater  etc.  Co.,  15  Idaho 
583,  98  Pao.  Eep.  297. 

A  general  denial  puts  in  issue  all 
the  material  allegations  of  a  verified 
complaint.  Mentone  Irr.  Co.  v.  Eed- 
lands  etc.  Co.,  155  Gal.  323,  100  Pae. 
Eep.  1082,  22  L.  E.  A.,  N.  S.,  382,  17 
Am.  &  Eng.  Ann.  Cas.  1222. 

A  refusal  to  allow  the  defendant  to 
amend  his  answer,  so  aa  to  assert  a 
greater  right  than  asserted  in  his 
original  answer  is  immaterial  where  he 
acquiesced  in  the  findings  of  a  less 
right  than  asserted  in  his  original 
answer.  Stevenson  v.  San  Joaquin  etc. 
Co., Cal. ,  121  Pae.  Eep.  398. 

5  Center  Creek  Irr.  Co.  v.  Lindsay, 
21  Utah  192,  60  Pae.  Eep.  559 ;  Duck- 
worth V.  Watsonville  etc.  Co.,  150  Cal. 
520,  89  Pae.  Eep.  338. 

The  trial  court  has  no  power  or  right 
to  dismiss  an  action  over  the  objection 
of  the  defendant  who  has  filed  an 
answer  and  cross-complaint  seeking  af- 
firmative relief.  Trost  v.  Idaho  Irr. 
Co.,  19  Idaho  372,  114  Pae.  Eep.  38. 

A  defendant  seeking  specific  relief 
in  a  suit  in  chancery  must  do  so  by 


eross-biU,  and  must  state  the  grounds 
upon  which  he  relies  for  affirmative  re- 
lief with  the  same  strictness  required 
of  the  plaintiff  in  the  original  bill. 
Bessemer  Irr.  D.  Co.  v.  WooUey,  32 
Colo.  437,  76  Pae.  Eep.  1053,  105 
Am.  St.  Eep.  91. 

An  answer  consisting  of  denials  of 
plaintiff's  allegations,  and  containing 
no  element  of  a  cross-complaint,  it 
was  held  error  to  award  affirmative  re- 
lief. Hungarian  etc.  Co.  v.  Moses,  58 
Cal.  168. 

See,  also,  Islais  etc.  Co.  v.  Allen, 
132  Cal.  432,  64  Pae.  Eep.  713;  Frost 
v.  Idaho  Irr.  Co.,  19  Idaho  372,  114 
Pae.   Eep.   38;    Custer   Consol.   Mines 

Co.  V.  Helena,  Mont.  ,  122 

Pae.  Eep.  567. 

6  For  complaint  or  bill  in  actions  to 
quiet  title,  see  Sec.  1547;  Eiekey  etc. 
Co.  V.  Wood,  152  Fed.  Eep.  22,  81  C. 
C.  A.  218;  Buckers  etc.  Co.  v.  Platte 
Valley  Irr.  Co.,  28  Colo.  187,  63  Pae. 
Eep.  305;  Hector  Min.  Co.  v.  Valley 
View  M.  Co.,  28  Colo.  315,  64  Pao. 
Eep.  205;  McCall  v.  Porter,  42  Ore.  49, 
70  Pae.  Eep.  820,  71  Pae.  Eep.  976; 
Ames  etc.  Co.  v.  Big  Indian  etc.  Co., 
146  Fed.  Eep.  166. 
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lates.'^  And,  again,  where  the  defendant  claims  his  rights  as  a  ripa- 
rian owner,  in  those  jurisdictions  where  such  rights  are  allowed  by 
law,  he  must  properly  plead  his  rights  as  such  riparian  owner.* 

It  is  held  in  the  later  cases  that  in  an  action  in  equity  to  appor- 
tion the  waters  of  a  stream  between  riparian  owners  thereon,  the 
parties  must  plead  the  amount  of  their  irrigable  lands  and  the 
amoimt  of  water  reasonably  necessary  for  the  use  upon  such  lands.* 


7  Lewis  V.  Fox,  122  Cal.  244,  54  Pae. 
Bep.  823. 

■Where,  however,  in  the  prayer  of 
the  complaint,  the  plaintiff  asks  that 
the  defendants  might  be  required  to 
set  forth  their  alleged  adverse  claim 
and  that  the  court  might  decree  it  to 
be  null  and  void,  and  the  defendants 
set  up  their  agreement  upon  which 
they  based  their  rights  to  the  water, 
and  pray  that  their  rights  as  shown 
by  their  allegation  in  their  answer 
may  be  decreed  to  them,  the  Court  may 
grant  to  the  defendants  an  affirmative 
decree,  without  a  formal  eross-eom- 
plauit  having  been  filed.  Brighton  etc. 
Co.  V.  Little,  14  Utah  42,  46  Pac.  Eep. 
268. 

See,  also.  Miller  v.  Dondero,  139  Cal. 
643,  73  Pac.  Eep.  583;  Whited  v. 
Cavin,  55  Ore.  98,  105  Pae.  Eep.  396. 

8  Por  complaint  or  bill  in  actions  to 
quiet  title  by  riparian  owners,  see 
See.  1548. 

An  answer  simply  alleging  the  own- 
ership of  land  through  which  a  stream 
flowed,  and  that  it  would  be  suscepti- 
ble of,  and  would  be  benefited  by  irri- 
gation, is  insufficient  to  raise  any 
issue  as  to  the  right  of  defendant 
to  take  the  water  by  virtue  of  his  ri- 
parian ownership,  in  the  absence  of 
an  allegation  that  he  was  entitled  as 
riparian  owner  to  any  definite  amount 
of  water,  or  what,  portion  of  the 
stream  he  could  exhaust  for  irrigating 
his  land,  nor  whether  his  land  was 
located  above  or  below  the  point  of 


plaintiff's  diversion.  Eiverside  W.  Co. 
V.  Gage,  89  Cal.  410,  26  Pac.  Eep. 
889. 

To  authorize  an  award  to  defendant 
of  the  right  to  take  water  from  a 
stream  as  a  riparian  owner,  in  an 
action  to 'determine  the  rights  of  the 
parties  to  the  use  of  the  waters  of 
the  stream,  defendant  must  properly 
plead  his  riparian  rights,  the  amount 
of  his  irrigable  lands,  and  the  amount 
of  water  reasonably  necessary  for  his 
use  thereon.  Wutchumna  W.  Co.  v. 
Pogue,  151  Cal.  105,  90  Pac.  Eep.  362. 

See,  also,  Sander  v.  Wilsons,  34 
Wash.  659,  76  Pac.  Bep.  280;  North- 
port  Brewing  Co.  v.  Perrott,  22  Wash. 
243,  60  Pac.  Eep.  403;  Bauers  v. 
Bull,  46  Ore.  60,  76  Pae.  Eep.  757. 

See,  also,  Wiggins  v.  Museupiabe 
etc.  Co.,  113  Cal.  182,  45  Pae.  Eep. 
160,  32  L.  B.  A.  667,  54  Am.  St. 
Eep.  337;  San  Luis  W.  Co.  v.  Estrada, 
117  Cal.  168,  48  Pac.  Bep.  1075; 
Montecito  etc.  Co.  v.  Santa  Barbara, 
151  Cal.  377,  90  Pac.  Eep.  935;  Strong 
V.  Baldwin,  137  Cal.  432,  70  Pac.  Eep. 
288;  Smith  v.  Hawkins,  127  Cal.  119, 
59  Pac.  Eep.  295. 

9  Eiverside  Water  Co.  v.  Gage,  89 
Cal.  420,  27  Pae.  Bep.  889;  Wut- 
chumna Water  Co.  v.  Pogue,  151  Cal. 
105,  90  Pae.  Bep.  362;  Perry  v.  Calk- 
ins, 159  Cal.  175,  113  Pac.  Bep.  136; 
Strong  V.  Baldwin,  137  Cal.  432,  70 
Pac.  Eep.  288,  154  Cal.  150,  97  Pac. 
Eep.  178,  129  Am.  St.  Eep.  149;  Wig- 
gins V.  Museupiabe  etc.  Co.,  113  Cal. 
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And,  again,  in  an  action  by  a  riparian  proprietor  against  a  de- 
fendant appi^opriator  the  latter  niay  set  up  his  claim  by  cross-com- 
plaint-io 

In  a  suit  in  equity  to  determine  water  rights,  as  the  rights  of  all 
parties  to  the  action  may  be  adjudicated  in  the  same  action,  defend- 
ants are  entitled  to  set  up  their  claims  inter  se  in  their  answers,  and 
have  the  same  adjudicated  on  such  notice  as  the  law  and  the  Court 
may  prescribe.  ^^ 

In  Hawaii,  it  is  held  that  a  decree  is  binding  as  between  co- 
defendants,  when  their  claims  are  adverse,  and  when  the  water  rights 
as  against  each  other  are  adjudicated,  whether  there  are  cross-plead- 
ings between  them  or  not.^^ 

§  1551.  Pleadings — The  replication  or  reply. — ^In  those  juris- 
dictions which  permit  the  filing  of  a  reply  to  the  cross-complaint  or 
cross-bill  of  the  defendants  the  plaintiff  should  file  his  reply  answer- 
ing the  allegations  of  the  cross-complaint.  The  reply  should  contain 
a  sufficient  denial  of  the  rights  claimed  by  the  defendant  in  his  cross- 
complaint  so  as  to  raise  an  issue  by  the  pleadings  of  the  rights  in 
controversy.  1  The  allegations  contained  in  the  reply,  of  course, 
should  be  consistent  with  the  allegations  of  the  complaint.  There- 
fore, where  a  complaint  set  up  the  right  to  the  use  of  a  certain  quan- 
tity of  water  by  prior  appropriation,  and  the  reply  set  up  the  claim 
to  the  use  of  the  same  amount  of  water  by  reason  of  riparian  owner- 
ship, it  was  held  that  there  was  a  departure  in  the  pleading,  since 
the  rights  by  prior  appropriation  and  by  riparian  ownership  are 
incompatible.2 

194,  45  Pac.  Kep.  160,  32  L.  E.  A.  667,  i  State  v.  Quantic,  37  Mont.  32,  94 

54   Am.   St.   Eep.   337;    San   Luis   v.  Pac.  Eep.  491;  Watts  v.  Spencer,  51 

Estrada,  117  Cal.  182,  48  Pac.  Eep.  Ore.  262,  94  Pae.  Eep.  39;  Duckwortli 

1075.  V.  Watsonville  etc.  Co.,  158  Cal.  206, 

10  Van  Bibber  v.  Hilton,  84  Cal.  585,  110  Pae.  Eep.  927;  Id.,  150  Cal.  520, 
24  Pae.  Eep.  308.  89  Pac.  Eep.  338;  Baldridge  v.  Leon 

11  Hough  V.  Porter,  51  Ore.  318,  Lake  etc.  Co.,  20  Colo.  App.  518,  80 
372,  95  Pac.  Eep.  732,  98  Pac.  Eep.  Pac.  Eep.  477. 

1083,    102   Pae.   Eep.    728 ;    Sloan   v.  .  2  Brown  v.  Baker,   39  Ore.'  66,   65 

Byers,   37   Mont.   503,   97   Pae.   Eep.  Pae.  Eep.  799,  66  Pac.  Eep.  193,  cit- 

855.  ing  Kinney  on  Irr.,  1st  Ed.,  See.  272. 

12  Hawaiian  etc.  Co.  r.  Wailuku  See,  also.  Strong  v.  Baldwin,  137 
Sugar    Co.,    14    Hawn.    50;    Id.,    15  Cal.  432,  70  Pac.  Eep.  288. 

Hawn.  675.  A  departure  in  a  pleading  is  waived 
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Where  the  complaint  to  establish  the  right  to  use  the  entire  waters 
of  a  stream  was  met  by  denials  raising  the  general  issue,  and  also 
an  allegation  that  the  plaintiff  was  entitled  to  a  certain  number  of 
inches,  but  no  more,  the  latter  allegation  did  not  require  a  reply, 
and  hence  evidence  that  plaintiff  was  entitled  to  all  the  waters  of  the 
stream  was  admissible.^ 

§  1552.  Pleadings — Where  the  claim  to  the  right  is  made  by 
prescription. — ^As  the  effect  of  a  right  acquired  by  prescription  is 
to  vest  the  title  to  the  same  in  the  claimant  as  completely  as  if  it  had 
been  conveyed  to  him  by  the  original  owner,  ^  therefore,  where  a 
claimant  relies  on  a  title  to  the  right  by  prescription,  upon  principle, 
both  the  plaintiff  and  defendant  should  be  permitted  to  prove  their 
claim  under  a  general  allegation  of  ownership.  This  rule  is  fol- 
lowed in  some  jurisdictions,  but  in  others  it  has  been  modified  by 
statute  and  by  court  decisions.  Upon  this  subject  the  general  rule 
of  law  is  that  in  a  suit  in  equity  to  adjudicate  and  quiet  the  title 
to  a  water  right  or  to  an  easement  used  in  connection  therewith,  the 
plaintiff  in  his  complaint  or  bill  may  prove  his  rights  under  the  gen- 
eral allegation  of  ownership,  as  discussed  in  a  previous  section.^ 

by  voluntarily  going  to  trial  without  The  Court  finds  ownership  and  con- 
raising  the  question.  Baldridge  v.  tinuous  use  and  occupation  for  bene- 
Leon  Lake  etc.  Co.,  20  Colo.  App.  518,  filial  purposes  for  the  full  presorip- 
80  Pao.  Eep.  477.  ^^^^  period.  This  finding  of  owner- 
S  Arnold  V.  Passavant,  19  Mont.  «^P  includes  aU  probative  facts.  Title 
575,  49  Pac.  Eep.  400.  ^^  prescriptive   right   can  be  proved 


See,  also,  Wixson  v.  Devine,  67  Cal. 
341,  7  Pac.  Eep.  776 ;  Brossard  v.  Mor- 


nnder  the  general  allegation  of  owner- 
ship." Monteeito  etc.  Co",  v.  Santa 
Barbara,  144  Cal.  578,  77  Pac.  Eep. 
gan,  7  Idaho  215,  61  Pae.  Eep.  1031.         ^^jg^  ^^^^^  Cooper  v.  MiUer,  113  Cal. 

iFor  the  effect  of  adverse  user  238,  45  Pao.  Eep.  325;  Adams  v. 
amounting  to  prescription,  see  See.  Crawford,  116  Cal.  495,  48  Pac.  Eep. 
1057.  ,  488;  GUlespie  v.  Jones,  47  Cal.  259. 

For   the  proof   necessary   to   prove  A  complaint  which  clearly  sets  forth 

title  by  adverse  possession,  see  Sees,  the  facts  constituting  the  basis  of  the 
1055,  1555.  claims   of   the   parties  to   the   waters 

2  See  Sees.  1055,  1547.  of  a  stream  and  the  right  to  have  the 

"Plaintiff  pleaded  ownership,  and  same  pass  through  the  ditch  is  suflS.- 
the  Court  in  terms  found  ownership  in  cient,  though  it  is  uncertain  whether 
the  plaintiff.  Defendant's  further  ob-  the  parties  are  entitled  to  the  waters 
jection  that  there  is  no  finding  of  own-  as  riparian  proprietors  or  by  adverse 
ership   by   prescription   is   untenable,     use.    Strong  v.  Baldwin,  154  Cal.  150, 
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Where,  however,  the  plaintiff  chooses  to  set  up  his  claim  as  having 
been  acqiiired  by  adverse  user  sufficient  to  amount  to  a  prescriptive 
right,  it  is  necessary  that  he  plead  all  of  the  essentials  necessary  for 
the  acquisition  of  the  right  by  that  manner,  or  as  prescribed  by  the 
statutes  for  pleadings  in  such  cases.^ 

Where,  however,  in  answer  to  the  claims  set  forth  by  the  plaintiff, 
the  defendant  relies  upon  adverse  user  amounting  to  prescription, 
he  is  held  to  a  much  stricter  rule  in  his  pleading  than  is  the  plaintiff. 
The  weight  of  authority  holds  that  it  is  not  sufficient  to  simply  set 
up  a  general  allegation  of  ownership  of  the  right,  but  that  he  must 
plead  his  adverse  user  with  aU  the  particularity  required  for  such 
.  pleadings  in  the  jurisdiction  where  the  action  is  pending.  The  de- 
fendant may  plead  the  statute,  by  reference  to  the  appropriate  sec- 
tion thereof  ;*  or,  if  he  chooses,  he  may  plead  the  facts  constituting 
the  limitation  or  prescriptive  right.  In  doing  the  latter,  however, 
it  is  incumbent  upon  him  to  plead  all  the  elements  entering  into  a 
prescriptive  right.^    Where  adverse  user  is  properly  pleaded  by  the 


97  Pac.  Eep.  178,  129  Am.  St.  Eep. 
141. 

See,  also,  Sullivan  v.  Dumphy,  4 
Mont.  505;  Smith  v.  Duff,  39  Mont. 
382,  102  Pao.  Eep.  984,  133  Am.  St. 
Eep.  587 ;  Gurnsey  v.  Antelope  etc.  Co., 

6  Cal.  App.  387,  92  Pac.  Eep.  326. 

3  For  the  essentials  for  the  acqui- 
sition of  a  right  by  pTeseription,  see 
Sees.  1048-1054. 

An  allegation  that  plaintiff  enjoyed 
the  use  of  the  water  for  a  certain  pe- 
riod, coupled  with  the  allegations  that 
the  defendant,  during  all  such  period, 
was  proprietor  of  such  canal,  does  not 
constitute  a  plea  of  adverse  posses-, 
sion.  Crawford  v.  Minnesota  etc.  Co., 
15  Mont.  153,  38  Pac.  Eep.  713. 

See,  also,  Shenandoah  etc,  Co.  v. 
Morgan,  106  Cal.  409,  39  Pae.  Eep. 
802 ;  Sohirmer  v.  Drexler,  134  Cal.  134, 
66  Pae.  Eep.  180 ;  Brossard  t.  Morgan, 

7  Idaho  215,  61  Pae.  Eep.  1031; 
BuUerdiek  v.  Hermsmeyer,  32  Mont. 
541,  81  Pae.  Eep.  334;  Davies  v.  An- 
gelo,  8  Cal.  App.  305,  96  Pae.  Eep. 


909;  Coffins  v.  Gray,  154  Cal.  131, 
97  Pae.  Eep.  142;  Eominger  v. 
Squires,  9  Colo.  327,  12  Pac.  Eep.  213. 

4  But  an  answer  which  merely  al- 
leges that  an  action  for  the  taking 
and  diverting  of  water  was  barred  by 
the  statute  of  limitations  is  not  a 
good  plea  of  that  statute,  as  it  does 
not  state  the  section  of  the  statute 
relied  on  as  required  by  Comp.  Laws 
Utah,  See.  3244,  nor  set  out  the  facts 
constituting  the  defense.  Spanish 
Pork  City  v.  Hopper,  7  Utah  235,  26 
Pae.  Eep.  293. 

See,  also,  Tillage  of  Hailey  v.  Eiley, 
14  Idaho  481,  95  Pac.  Eep.  686,  17 
L.  E.  A.,  N.  S.,  86 ;  Churchill  v.  Louie, 
135  Cal.  608,  67  Pac.  Eep.  1052;  Al- 
hambra  ete.  Co.  v.  Eichardson,  72  C?!. 
598,  14  Pae.  Eep.  379;  Partridge  v. 
Shepard,  71  Cal.  70,  12  Pac.  Eep.  480. 

B  ' '  Defendant  could  have  pleaded 
the  statute,  as  provided  in  Section  458, 
Code  Civil  Procedure,  by  reference  to 
the  appropriate  section.  He  did  not 
do  this,  but  chose  to  plead  the  facts 
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defendant  and  affirmative  relief  is  prayed  for  thereon  it  necessitates 
a  reply  by  the  plaintiff  in  those  jurisdictions  whose  statutes  provide 
for  such  a  pleading.®  In  addition  to  the  plea  of  adverse  possession 
and  user,  the  defendant  by  a  different  count  may  also  plead  the 
right  of  prior  appropriation.^  Again,  he  may  also  plead  his  right 
as  riparian  owner.s  One  pleading  a  claim  based  upon  adverse  pos- 
session and  user  need  not  plead  the  payment  of  taxes.    But  the  pay- 


constituting  the  limitation  or  pre- 
scriptive right.  In  doing  this  it  was 
incumbent  on  him  to  plead  aU.  the  ele- 
ments entering  into  a  prescriptive 
right."  Churchill  v.  Louie,  135  Cal. 
608,  67  Pae.  Kep.  1052,  holding  that 
a  plea  in  an  action  for  the  diversion 
of  water,  that  defendant  has  for  11 
years  openly,  notoriously,  peaceably, 
adversely,  uninterruptedly,  and  under 
a  claim  of  right,  used  a  certain  amount 
of  the  water,  is  insufficient  as  a  plea 
of  prescriptive  right  to  authorize  the 
admission  of  evidence  thereof,  as  it 
fails  to  allege  that  the  use  was  adverse 
to  the  plaintiff,  or  that  the  plaintiff 
had  notice  of  the  occupancy,  or  facts 
sufficient  to  charge  him  with  notice 
thereof. 

For  the  elements  of  prescriptive 
right,  see  Sees.  1048-1054. 

See,  also.  State  v.  Quantic,  37  Mont. 
32,  94  Pae.  Eep.  491;  Spanish  Fork 
City  V.  Hopper,  7  Utah  235,  26  Pae. 
Eep.  293 ;  Wasatch  Irr.  Co.  v.  Fulton, 
23  Utah  466,  65  Pae.  Eep.  205;  Gri- 
seza  V.  Terwilliger,  144  Cal.  456,  77 
Pae.  Eep.  1034;  Authors  v.  Bryant,  22 
Nev.  242,  38  Pae.  Eep.  439;  Bauers  v. 
BuU,  46  Ore.  60,  78  Pae.  Eep.  757; 
American  W.  Co.  v.  Bradford,  27  Cal. 
360,  15  Morr.  Min.  Esp.  190;  Lux  v. 
Haggin,  69  Cal.  255,  4  Pae.  Eep.  919, 
10  Pae.  Eep.  674;  Montecito  W.  Co. 
V.  Santa  Barbarsi,  144  Cal.  578,  77 
Pae.  Eep.  1113;  Mathew  v.  Ferrea,  45 
Cal.  51. 


'     6  For  necessity  of  a  reply,  see  Sec. 
1551. 

Where  plaintiff  by  his  complaint 
claimed  all  the  waters  of  a  certain 
creek,  "being  about  60  inches,"  and 
the  defendant  alleged  that  he  had  ap- 
propriated "all  of  the  water  in  said 
creek,  being  about  50  inches,"  and 
that  he  had  acquired  the  right  by  ad- 
verse user  to  "the  whole  of  the  wa- 
ters of  said  creek,"  plaintiff,  by  fail- 
ing to  reply  to  the  latter  allegation, 
admitted  defendant 's  right,  and  it  was 
proper  for  the  Court  to  render  judg- 
ment on  the  pleadings  without  proof. 
State  V.  Quantic,  37  Mont.  32,  94  Pae. 
Eep.  491. 

7  See,  also.  Sec.  1550. 

Adverse  possession  and  prior  appro- 
priation are  not  inconsistent  defenses, 
and  both  may  be  asserted  in  the  same 
pleading.  Hough  v.  Porter,  51  Ore. 
318,  372,  98  Pae.  Eep.  1083,  102  Pae. 
Eep.  728. 

See,  also.  State  v.  Quantic,  37  Mont. 
32,  94  Pae.  Eep.  491. 

8  In  a  suit  to  restrain  the  use  of 
water  claims  by  the  defendants,  as 
riparian  owners,  and  by  adverse  user, 
are  not  inconsistent.  Davis  v.  Cham- 
berlain, 51  Ore.  304,  98  Pao.  Eep. 
154. 

See,  also.  Strong  v.  Baldwin,  154 
Cal.  150,  97  Pae.  Eep.  178,  129  Am. 
St.  Eep.  141. 


PBACTICB   AND   PEOCBDURB— JUBY.  2799 

ment  of  taxes  may  be  proven  under  the  general  allegations  of  ad- 
verse possession.^ 

§  1553.  Practice  and  procedure — Submission  of  questions  of 
fact  to  a  jury. — The  parties  defendant  to  an  action  to  quiet  title 
to  water  rights  must  be  served  with  legal  process,  or  notice  of  the 
pendency  of  the  action  as  provided  by  the  statutes  of.  the  State 
where  the  action  is  brought.  ^  In  Oregon,  a  defendant  desiring  an 
adjudication  of  his  claim  against  his  codefendants,  may  cause  sum- 
mons to  be  issued  under  the  original  title  of  the  action  and  have  the 
same  served  on  his  codefendants  with  a  copy  of  his  answer,  or  he 
may  serve  a  copy  of  the  order  of  the  court,  requiring  his  codefend- 
ants to  appear  and  respond  to  the  affirmative  matter  in  the  answer 
within  the  time  therein  specified.^  In  the  other  jurisdictions  a 
similar  proceeding  is  followed.^  The  pleadings  of  the  respective 
parties  having  been  filed  and  the  case  being  at  issue,  or  the  time  for 
answering  having  expired  and  defaults  having  been  entered 
against  non-answering  defendants,  a  hearing  must  be  had  by  the 
court  and  the  case  tried.  The  rights  of  the  parties  must  be  adjudi- 
cated under  the  existing  laws  of  the  jurisdiction  where  the  action  is 
pending,  regardless  of  the  previous  allegiance  of  the  parties.^    As 

9BaU  V.  Nichols,  73   Cal.   193,   14  420,  88  Pae.  Eep.  396;   Boberson  v. 

Pao.  Bep.  831.  People,  40  Colo.  119,  90  Pae.  Eep.  79. 

For   proof   necessaiy  to   sustain   a  2  Hough  v.  Porter,  51  Ore.  318,  372, 

title  by  adverse  possession,  see  Sees.  95  Pae.  Bep.  732,  98  Pao.  Bep.  .1083, 

1055,  1555.  102  Pae.  Eep.  728. 

1  For  process  or  notice  under  statu-  3  For    the    pleadings   necessary   to 

tory    adjudications,    see    Sees.    1567-  adjudicate   rights   between   eodefend- 

1584.  ants,  see  Sec.  1550. 

' '  Tliat  a  Court  can  not  go  outside  *  ' '  These  laws  must  govern  wherein 

of  its  appointed  sphere,  and  that  its  they  differ  from  the  treaty  provisions, 

action  is  void  with  respect  to  persons  and,    wherein    they    are    harmonious, 

who  are  strangers  to  its  proceedings,  treaty  provisions  need  not  be  consid- 

are  propositions  established  by  a  mul-  ered.     The  laws  of  the  United  States 

titude  of  authorities. "   Sloan  v.  Byers,  and   the    States-  and   Territories    are 

37   Mont.   503,   97    Pae.    Bep.    855.;  ample  for  the  protection  of  the  rights 

Bear  Lake  County  v.  Budge,  9  Idaho  of  appropriators  of  water  in  this  Ter- 

703,  75  Pae.  Eep.  614,  J.08  Am.  St.  ritory,  and  remedies  for  impairment 

Eep.  179;   Boise  etc.  Co.  v.  Stewart,  or  destruction  of  such  rights  are  ade- 

10  Idaho  38,  77  Pae.  Bep.  25,  321;  quate,   also."     Albuquerque   etc.   Co. 

Combs  7.  Farmers'  etc.  Co.,  38  Colo.  v.  Gutierres,  10  N.  M.  177,  61  Pae. 
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to  the  general  practice  and  procedure  in  actions  of  this  nature,  they 
must  conform  to  that  prescribed  by  the  statutes  of  the  jurisdiction 
where  the  action  is  pending,  and  which  are  in  existence  at  the  time 
any  proceeding  is  had.  No  person  has  any  vested  right  to  any  par- 
ticular mode  of  procedure  for  the  adjudication,  enforcement,  or  de- 
fense of  his  rights,  and  if,  before  the  trial  of  a  caulse,  a  new  law  as 
to  procedure,  goes  into  effect,  it  will  from  that  time  govern  and  regu- 
late the  proceedings,  unless  the  statute  provides  to  the  contrary." 

These  actions  usually  requiring  a  great  amount  of  time  to  be  tried, 
owing  to  the  fact  of  the  great  number  of  the  parties  and  their  re- 
spective rights,  in  most  jurisdictions  a  court  of  equity  has  the  power 
to  appoint  a  referee  or  commissioner  to  take  the  testimony.  The 
referee  or  commissioner  then  hears  the  evidence  in  the  case,  has 
the  same  transcribed,  and  reports  the  same  to  the  court.  In  some  ju- 
risdictions he  is  given  the  power  to  report,  also,  his  findings  of  fact 
and  conclusions  of  law.  The  case  is  then  submitted  to  the  court,  which 
may  by  its  decree  confirm  th^  findings  and  conclusions  so  found  by 
the  referee  or  commissioner,  or  the  court  on  the  evidence  may  find 
new  findings  of  fact  and  conclusions  of  law  and  base  its  decree 
thereon.  6  After  the  decree  and  judgment  in  the  case  has  been  ren- 
dered, the  court,  upon  a  sufficient  showing  as  required  by  the  stat- 
ute, may  set  aside  the  decree  and  judgment  and  grant  a  new  trial ; 
upon  which  a  new  trial  may  be  had.'^ 

In  order  for  the  trial  judge  to  become  familiar  with  the  situation 
surrounding  the  parties  to  the  action,  it  is  the  conunon  practice  for 
him  to  make  a  personal  examination  of  the  premises  and  to  use  the 
information  thus  acquired  in  rendering  his  findings  and  decree. 
This  practice  is  allowed  by  the  statutes  of  some  of  the  States,  and 
in  all  it  seems  to  be  permitted,  even  where  there  is  no  such  statute.^ 

Eep.  357;  affirmed,  188  U.  S.  545,  47  and  the  fact  that  the  petitioner  re- 

L.  Ed.  588,  23  Sup.  Ct.  Eep.  338.  ceived   more   than    his   share   of   the 

5  Boise  etc.  Co.  v.  Stewart,  10  Idaho  water  in  controversy,  while  others 
38,  77  Pac.  Eep.  25,  321.  were  deprived  of  their  share,  would, 

6  For  the  practice  in  Colorado,  see  of  itself,  prevent  the  reopening  of 
Sec.  1576.                    •  the  ease  in  his  behalf.    Hough  v.  Por- 

7  For  decree  and  judgment,  see  Sees,  ter,  51  Ore.  318,  95  Pae.  Eep.  732, 
1557-1564.  98  Pae.  Eep.  1083,  102  Pac.  Eep.  728. 

But  a  case  wiU  not  be  reopened  for  See,  also,  Bledsoe  v.  Deekrow,  132 

a  new  trial  because    petitioner    was  Cal.   312,   64  Pae.   Eep.   397. 

compelled  to  change  counsel,  even  if  8  The   findings   of   the   trial  court, 

his  case  was  inadequately  presented;  based  upon  conflicting  testimony,  and 
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In  the  majority  of  the  States,  in  equity  cases  certain  questions  of 
fact  may  be  submitted  to  a  jury.  This  practice  is  often  followed  in 
actions  involving  the  rights  of  parties  to  the  use  of  water  and  the 
adjudication  of  their  respective  rights.  Where  this  is  done  the  de- 
termination of  the  court  as  to  what  interrogatories  should  be  submit- 
ted to  the  jury  can  not  be  disturbed.^  In  such  cases  where  the  issues 
are  submitted  to  the  jury,  its  verdict  is  merely  advisory  and  the 
court  may  adopt  its  findings  in  whole  or  in  part,  or,  in  lieu  of  those 
not  adopted,  the  court  may  make  findings  of  its  own.^"  Or  the  court 
may  entirely  disregard  the  verdict  of  the  jury  and  make  its  own 


aided  by  a  personal  inspection  of  the 
Subject  of  the  controversy,  ■will  not 
be  disturbed  on  appeal.  Winter  v. 
Fulstone,  20  Nev.  260,  21  Pac.  Eep. 
201. 

See,  also,  Promotory  Eaneh  Co.  v. 
Argile,  28  Utah  398,  79  Pac.  Eep. 
47;  Power  v.  Switzer,  21  Mont.  523,  55 
Pac.  Eep.  32;  Medano  D.  Co.  v. 
Adams,  29  Colo.  317,  68  Pac.  Eep. 
431;  Leonard  v.  Shatzer,  11  Mont. 
422,  28  Pac.  Eep.  457. 

See,  also,  Harrington  v.  Demaris, 
46  Ore.  Ill,  77  Pac.  Eep.  603,  82 
Pac.  Eep.  14,  l.L.  E.  A.,  N.  S.,  756. 

sBuckers  etc.  Co.  v.  Farmers'  Ind. 
D.  Co.,  31  Colo.  62,  72  Pae.  Eep.  49; 
Davis  V.  Martin,  157  Cal.  657,  108 
Pac.  Eep.  866. 

For  the  procedure  in  mixed  equi- 
table and  law  actions,  see  actions  to 
quiet  title  and  damages  in  same  suit, 
Sec.  1537,  and  actions  for  injunction 
and  damages  in  same  suit.  Sees.  1538, 
1599. 

10  "  If  the  remedy  sought  be  equi- 
table, the  Court  is  not  bound  to  call 
a  jury,  and  if  it  does  call  one,  it  is 
merely  for  the  purpose  of  enlighten- 
ing its  conscience,  and  not  to  control 
its  judgment.  The  decree  which  it 
must  render  upon  the  law  must  pro- 
ceed from  its  own  judgment  respect- 

176^Kin.  on  Irr. 


ing  them,  and  not  from  the  judgment 
of  others."  Basey  v.  Gallagher,  87 
IT.  S.  20  WaU.  670,  22  L.  Ed.  452, 
1  Morr.  Min.  Eep.  683. 

The  jury  in  sijch  cases  are  the  ex- 
clusive judges  of  the  credibility  of  the 
witnesses  and  the  weight  of  their  tes- 
timony. Bowen  v.  Webb,  37  Mont. 
479,  97  Pac.  Eep.  839. 

Error  can  not  be  predicated  on  the 
refusal  of  the  court  in  a  suit  in  equity 
to  submit  to  the  jury  requested  in- 
terrogatories, the  jury  being  merely 
advisory,  and  the  questions  to  be  sub- 
mitted within  the  discretion  of  the 
trial  court.  Davis  v.  Martin,  157  Cal. 
657,  108  Pac.  Eep.  866;  Puckers  etc. 
Co.  V.  Farmers'  Ind.  D.  Co.,  31  Colo. 
62,  72  Pac.  Eep.  49;  Egan  v.  Estrada, 
6  Ariz.  248,  56  Pac.  Eep.  721 ;  Haggin 
V.  Saile,  23  Mont.  375,  59  Pae.  Eep. 
154;  Berry  v.  Equitable  Gold  M.  Co., 
29  Nev.  451,  91  Pac.  Eep.  537; 
Churchill  v.  Louie,  135  Cal.  608,  67 
Pac.  Eep.  1052;  Hoyt  v.  Hart,  149 
Cal.  722,  87  Pae.  Eep.  569;  Bowen  v. 
Webb,  37  Mont.  479,  97  Pac.  Eep.  839; 
Kimptori  V.  Jubilee  etc.  Co.,  16  Mont. 
379,  41  Pae.  Eep.  137,  42  Mont.  102; 
Pealer  v.  Gray's  etc.  Co.,  54  Wash. 
415,  103  Pac.  Eep.  451;  Davis  v.  Mar- 
tin, 157  Cal.  657,  108  Pac.  Eep.  866. 
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findings.i^  In  an  Idaho  case  12  the  growing  tendency  in  purely  equi- 
table actions  to  submit  questions  of  fact  to  a  jury  is  deplored  as 
placing  the  responsibility  on  the  jury  instead  of  the  court  accepting 
the  full  responsibility  for  the  decisions  in  such  cases.i^ 


§  1554.  Proof  of  claims — Burden  of  proof. — ^Ih  actions  to  adju- 
dicate water  rights,  the  evidence  must  disclose  the  amount  of  water 
to  which  each  party  is  entitled  and  without  this  evidence  the  decree 
can  not  establish  their  titles  to  anj^definite  quantity  of  water  or  set- 
tle the  relative  rights  of  plaintiffs  and  defendants.  ^ 

Upon  the  one  asserting  a  claim  of  the  right  to  the  use  of  water, 
regardless  upon  what  he  bases  his  right,  rests  the  burden  of  proving 
his  claim  as  set  up  in  his  pleadings  by  a  preponderance  of  all  of  the 
evidence  admitted  in  the  case  on  the  point  in  question.^    And,  al- 


ii Findings  on  issues  of  fact  sub- 
mitted to  a  jury  in  equity  cases  will 
not  bind  the  ohaneellor.  Kooh  v. 
Story,  47  Colo.  335,  107  Pae.  Eep. 
1093. 

i2Farke  v.  Boulware,  7  Idaho  490, 
63  Pae.  Eep.  1045. 

13  "  It  was  within  the  sound  discre- 
tion of  the  Court  to  put  to  the  jury 
such  questions  as  it  saw  fit.  It  was 
neither  compelled  to  call  a  jury '  at 
the  demand  of  the  plaintiffs,  nor  to 
put  to  them  any  question  of  fact  for 
their  determination."  Davis  v.  Mar- 
tin, 157  Cal.  657,  108  Pae.  Eep.  866. 

1  Simpson  v.  Harrah,  54  Ore.  448, 
103  Pae.  Eep.  58;  Eodgers  v.  Over- 
acker,  4  Cal.  App.  333,  87  Pae.  Eep. 
1107. 

2  See,  also.  Sec.  1640. 

In  a  suit  to  determine  rights  to  wa- 
ters from  a  stream,  the  burden  is  upon 
the  plaintiffs  to  prove  all  the  elements 
essential  to  their  rights  claimed  under 
prior  appropriation.  Gardner  v. 
Wright,  49  Ore.  609,  91  Pae.  Eep. 
286. 

See,  also,  Ft.  Lyon  Canal  Co.  v. 
Chew,  33  Colo.  392,  81  Pao.  Eep.  37; 


Hilgar  v.  Zabel,  38  Mont.  93,  98  Pae. 
Eep.  881;  Farmers'  etc.  Co.  v.  Eiver- 
side  Irr.  Co.,  16  Idaho  525,  102  Pae. 
Eep.  481;  Hague  v.  Nephi  etc.  Co.,  16 
trtah  421,  52  Pae.  Eep.  765,  41'  L.  E. 
A.  311,  67  Am.  St.  Eep.  634;  Senior 
V.  Anderson,  138  Cal.  716,  72  Pae.  Eep. 
349;  Griseza  v.  Terwilliger,  144  Cal. 
456,  77  Pae.  Eep.  1034;  Duckworth 
V.  Watsonville  etc.  Co.,  150  Cal.  520, 
89  Pae.  Eep.  338;  Watts  v.  Spencer, 
51  Ore.  262,  94  Pae.  Eep.  39;  Welling- 
ton V.  Beck,  43  Colo.  70,  95  Pae.  Eep. 
297;  Blake  v.  Boye,  38  Colo.  55,  88 
Pae.  Eep.  470,  8  L.  E.  A,,  N.  S.,  418; 
Wutchumna  W.  Co.  v.  Pogue,  151 
Cal.  105,  90  Pae.  Eep.  362;  Collins  v. 
Gray,  154  Cal.  131,  97  Pae.  Eep.  142; 
Smith  V.  Duff,  39  Mont.  382,  102  Pae. 
Eep.  984,  133  Am.  St.  Eep.  587; 
Farmers'  etc.  Co.  v.  Eiverside  Irr. 
Dist.,  16  Idaho  525,  102  Pae.  Eep. 
481;  Davis  v.  Chamberlain,  51  Ore. 
304,  98  Pae.  Eep.  154. 

Where  plaintiff  bases  his  claim  to  a 
water  right  on  prior  appropriation  and 
adverse  user,  and  the  evidence  estab- 
lishes the  right  by  prior  appropriation 
only,  a  finding  for  the  plaintiff  as  to 
adverse    use   is   not   reversible   error. 
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though  a  plaintiflE  under  a  claim  of  general  ownership  may  prove  his 
title  to  the  right  by  appropriation,  adverse  possession  and  user,  or 
purchase,^  all  the  essential  elements  of  the  acquisition  of  his  right 
must  be  proven  according  to  the  nature  of  the  claim  which  he  makes 
to  it.  Therefore,  if  the  theory  of  his  claim  is  that  of  prior  appropria- 
tion he  must  prove  all  of  the  elements  which  are  necessary  to  make  a 
prior  appropriation,  including  the  beneficial  use  of- all  of  the  water 
claimed.*  Parol  proof  of  the  use  and  possession  of  the  water  right 
for  irrigation  is  held  to  be  prima  facie  evidence  of  title.^  If  he  bases 
his  claim  upon  a  purchase  from  an  appropriator,  he  must  not  only 
prove  a  valid  appropriation  by  his  grantor,  but  he  must  also  prove 
his  right  to  his  claim  by  proving  the  purchase.^  And,  again,  if  he 
claims  his  right  by  adverse  possession  and  user  as  against  others,  he 
must  establish  by  a  preponderance  of  the  evidence  all  of  the  elements 
necessary  to  establish  such  a  claim.''^  Of  course,  where  either  the 
plaintifE  or  the  defendant  sets  forth  in  his  pleadings  the  nature  of 


San  Luis  W.  Co.  v.  Estrada,  117  Cal. 
168,  48  Pae.  Rep.  1075. 

A  stipulation  as  to  the  respeetive 
appropriations  of  the  parties  to  the 
action  will  control,  and  not  the  evi- 
dence showing  a  contrary  state  of 
facts.  Water  Supply  etc.  Co.  v.  Lari- 
mer etc.  Co.,  25  Colo.  87,  53  Pae.  Rep. 
386;  reversing  7  Colo.  App.  225,  42 
Pae.  Rep.  1020. 

A  non-suit  should  not  be  granted  if 
enough  of  the  facts  which  are  set 
forth  in  the  complaint  are  established 
by  the  evidence,  without  substantial 
conflict,  to  constitute  a  good  cause 
of  action,  although  other  allegations 
are  not  proven.  Katz  v.  Walkinshaw, 
141  Cal.  116,  70  Pae.  Rep.  663,  74 
Pae.  Rep.  766,  64  L.  E.  A.  236,  99 
Am.  St.  Rep.  35. 

For  the  elimination  of  the  testimony 
of  a  vfdtness,  whose  inconsistencies 
would  justify  the  same,  see  Bowen  v. 
Webb,  37  Mont.  479,  97  Pae.  Rep.  839. 

Testimony  given  at  a  former  trial 
by  a  decedent  not  involving  the  same 
subject  is  inadmissible.     Kevada  etc. 


Co.  V.  Canyon  etc. ,  Co.,  58  Ore.  517, 
114  Pao.  Rep.  86. 

For  proof  where  the  claim  is  by  ad- 
verse possession  and  user,  see  Sees. 
1055,  1555. 

3  For  pleadings,  complaint,  or  bill 
of  plaintiff,  see  See.  1548. 

See,  also,  Hague  v.  Nephi  etc.  Co., 
16  Utah  421,  52  Pao.  Rep.  765,  41 
L.  R.  A.  311,  67  Am.  St.  Rep.  634. 

4  For  the  essential  elements  of  a 
prior  appropriation,  see  Sees.  706-732. 

6  Bates  V.  Hall,  44  Colo.  360,  98  Pae. 
Rep.  3. 

Upon  the  subject  of  judicial  notice 
without  proof,  see  Smith  v.  Duff,  39 
Mont.  382,  102  Pao.  Rep.  984,  133- 
Am.  St.  Rep.  587;  Whited  v.  Cavin, 
55  Ore.  98,  105  Pae.  Rep.  396;  Pres- 
cott  V.  Flathers,  20  Wash.  454,  55  Pae. 
Rep.  635;  Anaheim  W.  Co.  v.  Fuller, 
150  Cal.  327,  88  Pao.  Rep.  978,  11  L, 
R.  A.,  N.  S.,  1062. 

6  For  the  sale  of  water  rights,  see 
Sees.  994-1032. 

7  For  the  necessary  elements  of  a 
prescriptive  right,  see  Sees.  1048-1054. 
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his  claim  to  the  right,  the  proof  must  conform  to  his  pleadings  and 
he  must  establish  his  claim  to  the  right  upon  the  theory  which  he 
pleads ;  otherwise,  there  will  be  a  fatal  variance  between  the  pleading 
and  the  proof,  and  a  recovery  can  not  be  had.^  So,  where  the  claim 
set  up  is  that  of  a  riparian  owner,  in  order  to  recover,  riparian  own- 
ership must  be  proven  and  a  recovery  can  not  be  had  where  the 
proof  is  of  an  appropriation.^  And,  in  order  to  establish  a  right  to 
the  use  of  the  water  by  virtue  of  isparian  ownership,  the  claimant 
thereto  must  also  furnish  proof  as  to  the  volume  of  the  stream,  the 
character  of  the  soil,  the  amount  necessary  for  the  irrigation  of  the 
same,  the  nimiber  of  other  riparian  proprietors  upon  the  stream,  the 
amount  of  water  needed  and  used  by  them,  and  all  other  facts  and 
circumstances  surrounding  each  particular  case,  from  which  the 
court  may  determine  the  question  of  the  reasonableness  of  the  claim 
set  up,  both  in  respect  to  itself  and  as  to  a  like  reasonable  use  of 
the  water  by  all  of  the  other  riparian  owners.^*'    Again,  where  the 


For  the  proof  of  adverse  user  neces- 
sary to  establish  a  right  by  prescrip- 
tion, see  Sees.  1055,  1555. 

8  Where  the  complaint  alleges  an  ap- 
propriation of  water  by  plaintiffs,  but 
the  proof  shows  that  any  rights  of 
plaintiffs  to  the  use  of  the  water  are 
not  based  on  an  appropriation,  but  on 
a  contract,  there  is  a  substantial  and 
fatal  variance.  City  and  County  of 
Denver  v.  Walker,  45  Colo.  387,  101 
Pac.  Eep.  348. 

Where  the  claim  is  by  prescription, 
evidence  is  inadmissible  that  the  plain- 
tiff acquired  the  right  by  permissicm. 
Shenandoah  etc.  Co.  v.  Morgan,  106 
Cal.  409,  39  Pac.  Eep.  802. 

See,  also,  Miller  v.  Lake  Irr.  Co., 
27  Wash.  447,  67  Pac.  Eep.  996. 

9  Shenandoah  etc.  Co.  v.  Morgan, 
106  Cal.  409,  39  Pac.  Eep.  802;  Wut- 
chumna  W.  Co.  v.  Pogue,  151  Cal.  105, 
90  Pac.  Eep.  362;  Monteeito  etc.  Co. 
V.  Santa  Barbara,  151  Cal.  377,  90 
Pac.  Eep.  935. 

10  Jones  V.  Conn,  39  Ore.  30,  64  Pac. 
Eep.  855,  65  Pac.  Bep.  1068,  54  L.  E. 


A.  630,  87  Am.  St.  Eep.  634;  Boehmer 
V.  Big  Eock  Creek  Irr.  Dist.,  117  Cal. 
19,  48  Pac.  Eep.  908;  Coleman  v.  La 
Franc,  137  Cal.  214,  69  Pac.  Eep. 
1011;  Cave  v.  Tyler,  133  Cal.  566,  65 
Pac.  Eep.  1089;  Eiverside  etc.  Co.  v. 
Gage,  89  Cal.  410,  26  Pac.  Eep.  889; 
Gutierrez  v.  Wege,  145  Cal.  730,  79 
Pac.  Eep.  449;  Id.,  151  Cal.  587,  91 
Pac.  Eep.  395;  Duckworth  v.  Watson- 
viQe,  150  Cal.  520,  89  Pac.  Eep.  338; 
Hough  V.  Porter,  51  Ore.  318,  95  Pac. 
Eep.  732,  98  Pac.  Eep.  1083,  112  Pac. 
Eep.  728,  where  it  was  held  that  where 
the  testimony  before  the  appellate 
court  was  not  sufSeient  for  the  deter- 
mination of  the  quantity  necessary  to 
supply  the  requirements  of  the  ripa- 
rian proprietors,  the  Court  may  deter- 
mine the  other  points  upon  which  the 
testimony  is  adequate  and  remand  the 
cause  to  the  Court  below  with  permis- 
sion to  take  further  evidence  upon 
points  in  question. 

Where  the  evidence  was  not  suffi- 
cient to  enable  the  Court  to  determine 
the  relative  rights  of  the  parties  to  the 
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claim  is  that  of  an  appropriation,  the  plaintiff  can  not  recover  upon 
proof  that  he  is  a  riparian  owner.  ^^ 

As  the  available  water  supply  in  this  Western  country  becomes 
each  year  more  scarce,  there  is  one  element  of  proof  of  claims  to  the 
use  of  water,  regardless  of  the  basis  of  the  right  upon  which  it  is 
claimed,  which  the  courts  are  requiring  more  and  more  to  be  specific- 
ally and  definitely  proven,  and  that  is  the  amount  of  the  water 
which  is  reasonably  necessary  for  the  useful  and  beneficial  purpose 
for  which  it  is  claimed.  This  subject  has  been  discussed  in  a  pre- 
vious chapter  of  this  work.^^  As  we  shall  discuss  when  we  come  to 
the  subject  of  decrees  and  judgments,!^  if  more  waj;er  is  claimed  by 
any  party  to  the  action  than  is  reasonably  necessary  for  the  purpose 
to  which  it  is  applied,  a  court  of  equity  has  the  power  and  it  is  its 
duty  by  its  decree  to  limit  the  amount  of  the  water  to  such  a  quantity 
as  is  reasonably  necessary  for  that  purpose.  Therefore,  it  devolves 
upon  the  party  setting  up  a  claim  to  water,  in  these  actions,  to 
prove  the  amount  of  water  that  is  necessary  for  his  purpose.  In 
proving  the  quantity  of  water  needed,  where  the  appropriation  is  for 
irrigation,  the  party  should  prove  the  number  of  acres  for  which  he 
claims  the  water  and  the  quantity  of  water  needed  to  properly  irri- 
gate the  same.i*  Upon  this  subject  expert  testimony  may  be  intro- 
duced.i^  And  although  the  courts  have  at  times  doubted  the  value 
of  expert  testimony  upon  this  subject,  if  admissible  at  all,  it  should 
have  the  same  weight  as  such  testimony  has  in  other  eases.^^ 

waters  of  the  stream,  the  Court  did  i*  Kirk    v.    Bartholomew,  2  Idaho 

not  err  in  refusing  to  determine  the  1087,  3  Idaho    (Hasb.)    367,  89  Pao. 

quantity  of  water  the  respective  par-  Eep.  40 ;  Eodgers  v.  Pitt,  89  Fed.  Eep. 

ties  were  entitled  to  use  as  riparian  420,  129  Fed.  Eep.  932. 
owners.     Strong  v.  Baldwin,  154  Cal.  15  Twaddle  v.  Winters,  29  Nev.  88, 

150,  97  Pae.  Eep.   178,  129  Am.  St.  85  Pac.  Eep.  280,  89  Pae.  Eep.  289; 

Eep.   141.  Eobertson  v.  Wilmoth,  40  Colo.  74,  90 

11  Eiverside  W.  Co.  v.  Gage,  89  Cal.  Pae.  Eep.  95;  "Whited  v.  Cavin,  55  Ore. , 
410,  26  Pae.  Eep.  889;   Saji  Luis  W.  98,  105  Pac.  Eep.  396;   Ison  v.  Stur- 
Co.  V.  Estrada,  117  Cal.  168,  48  Pae.  gill,  57  Ore.  109,  109  Pac.  Eep.  579. 
Eep.    1075;    Strong  v.   Baldwin,   137  isLos  Angeles  v.  Hunter,  156  Cal. 
Cal.  432,  70  Pae.  Eep.  288.  603,  105  Pae.  Eep.  755;  Evans  Ditch 

12  For  the  economical  use  of  water  Co.  v.  Lakeside  Ditch  Co.,  15  Cal. 
and  the  suppression  of  waste,  see  App.  119,  108  Pac.  Eep.  1027;  Duck- 
Chap.  49,  Sees.  874-916.  worth  v.  Watsonville  etc.  Co.,  158  Cal. 

13  See  Sees.  1557-1564.  206,  110  Pae.  Eep.  927. 
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§  1555.  Proof  necessajy  to  establish  a  right  by  prescription- 
Burden  of  proof. — The  burden  of  proof,  in  cases  where  one  is 
claiming  a  water  right  or  an  easement  by  adverse  possession  and 
user  that  there  has  been  present  all  the  essential  elements  for  the  fuU 
period  of  time  required  by  th^  law,  to  amount  to  a  prescriptive  right 
in  his  favor,  and  to  presume  a  grant  to  him  therefor,  including  proof 
of  its  hostile  character,  is  upon  the  party  making  the  claim,  and  his 
evidence  must  be  clear  and  convincj|gg.i   But  where  there  is  proof  of 


l"The  burden  of  proving  all  the 
essential  elements,  including  its  hos- 
tile character,  is  upon  the  party  rely- 
ing upon  it.  .  .  .  If  he  leaves  it 
doubtful  whether  the  enjoyment  was 
adverse,  known  to  the  owner,  and  un- 
interrupted, it  is  not  conclusive  in  his 
favor."  American  etc.  Co.  v.  Brad- 
ford, 27  Cal.  360,  15  Morr.  Min.  Eep. 
190. 

"The  burden  of  proving  an  unin- 
terrupted user,  with  knowledge  of  the 
owner,  is  on  the  party  claiming  by 
prescription."  Ball  v.  Kehl,  95  Cal. 
606,  30  Pac.  Eep.  780;  Morris  v. 
Bean,  140  Fed.  Eep.  433;  Gardner  v. 
Wright,  49  Ore.  609,  91  Pac.  Eep. 
286;  Strong  v.  Baldwin,  137  Cal.  432, 
70  Pac.  Eep.  288;  Lavery  v.  Arnold, 
36  Ore.  84,  57  Pac.  Eep.  906,  58  Pac. 
Eep.  524;  Faulkner  v.  Eondoni,  104 
Cal.  140,  37  Pac.  Eep.  883;  Griseza 
V.  Terwilliger,  144  Cal.  456,  77  Pac. 
Eep.  1034;  Bauers  v.  Bull,  46  Ore.  60, 
78  Pac.  Eep.  757;  Higuera  v.  Del 
Ponte,  4  Cal.  App.  13,  88  Pac.  Eep. 
808;  Smith  v.  Duff,  39  Mont.  382,  102 
Pac.  Eep.  984,  133  Am.  St.  Eep.  587; 
Gurnsey  v.  Antelope  Creek  etc.  Co.,  6 
Cal.  App.  387,  92  Pac.  Eep.  326; 
Smith  V.  North  Canyon  W.  Co.,  16 
Utah  194,  52  Pac.  Eep.  283 ;  Franz  v. 
Mendonca,  131  Cal.  205,  63  Pao.  Eep. 
362;  Alta  Land  &  W.  Co.  v.  Hancock, 
85  Cal.  219,  24  Pac.  Eep.  645,  20  Am. 
St.  Eep.  217;  Swank  v.  Sweetwater 
etc.  Co.,  15  Idaho  583,  98  Pae.  Eep. 


297;  Davis  v.  Angelo,  8  Cal.  App.  3Q5, 
96  Pao.  Eep.  909;  Strong  v.  Baldwin, 
154  Cal.  150,  97  Pac.  Eep.  178,  129 
Am.  St.  Eep.  141;  San  Luis  W.  Co. 
V.  Estrada,  117  Cal.  168,  48  Pac. 
Eep.  1075;  Bathgate  v.  Irvine,  126 
Cal.  135,  58  Pac.  Eep.  442,  77  Am. 
St.  Eep.  158;  Duckworth  v.  Watson- 
ville  etc.  Co.,  150  Cal.  520,  89  Pac. 
Eep.  338;  Watkins  v.  Clements,  98 
Tex.  578,  86  S.  W.  Eep.  733,  70  L.  E. 
A.  964,  107  Am.  St.  Eep.  673;  Lick 
V.  Diaz,  30  Cal.  75;  Garwood  v.  Hast- 
ings, 38  Cal.  216;  DeFrieze  v.  Quint, 
94  Cal.  653,  30  Pac.  Eep.  1,  28  Am. 
St.  Eep.  151;  Jensen  v.  Hunter,  108 
Cal.  17,  41  Pac.  Eep.  14;  Jobling  v. 
Tuttle,  75  Kan.  351,  89  Pac.  Eep. 
699,  9  L:  E.  a.,  N.  S.,  960;  HaU  v. 
Blaekman,  8  Idaho  272,  68  Pac.  Eep. 
19;  Knight  v.  Cohen,  7  Cal.  App.  43, 
93  Pac.  Eep.  396;  Watts  v.  Spencer, 
51  Ore.  262,  94  Pac.  Eep.  39 ;  Edson  & 
Foulke  Co.  V.  Windell,  160  Cal.  783, 
118  Pac.  Eep.  243. 

"If  there  is  substantial  evidence  of 
every  element  of  adverse  use,  the  find- 
ing of  the  Court  below  is  controlling. ' ' 
Gurnsey  v.  Antelope  etc.  Co.,  6  Cal. 
App.  387,  92  Pac.  Eep.  326,  citing 
Thomas  v,  England,  71  Cal.  456,  12 
Pae.  Eep.  491;  Humphreys  v.  Blasin- 
game,  104  Cal.  40,  37  Pac.  Eep.  804; 
Abbott  v.  Pond,  142  Cal.  393,  76  Pac. 
Eep.  60 ;  Franz  v.  Mendonca,  146  Cal. 
640,  80  Pac.  Eep.  1078. 

A  stipulation  may  be  entered  into 
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an  open,  notorious,  continuous,  and  adverse  use  of  the  water  or  ease- 
ment under  a  claim  of  right  for  the  period  of  time  prescribed  by  the 
statute  there  is  a  presumption  of  a  grant.^  It  is  then  incumbent 
upon  the  party  against  whom  the  right  is  sought,  by  sufficient  af- 
firmative evidence,  to  rebut  such  presumption;  otherwise,  the  pre- 
sumption stands  as  sufficient  proof  and  establishes  the  right  by  pre- 
scription.3  And  a  prima  facie  showing  of  adverse  user  having  been 


between  the  parties  to  introduce  or 
show  title  OT  right  in  and  to  any 
part  of  the  waters  of  the  stream  by 
adverse  use  as  fully  as  though  pleaded. 
Hansen  v.  Larsen,  44  Mont.  350,  120 
Pae.  Eep.  229. 

As  to  the  value  of  evidence  of  post- 
ing a  notice  of  appropriation  claim- 
ing the  water,  see  Santa  Cruz  v.  En- 
right,  95  Cal.  105,  30  Pac.  Eep.  197; 
Bathgate  v.  Irvine,  126  Cal.  135,  58 
Pac.  Eep.  442,  77  Am.  St.  Eep.  158; 
Alta  etc.  Co.  v.  Hancock,  85  Cal.  219, 
24  Pac.  Eep.  645,  20  Am.  St.  Eep. 
217;  Frederick  v.  Dickey,  91  Cal.  360, 
27  Pac.  Eep.  742;  Coonradt  v.  Hill, 
79  Cal.  593,  21  Pac.  Eep.  1099;  Gardi- 
ner V.  Wright,  49  Ore.  609,  91  Pae. 
Eep.  286,  where  it  is  said:  "The 
testimony  showing  the  open  use  of  the 
water  under  notices  posted,  growing 
crops,  and  general  knowledge  thereof 
in  the  vicinity,  while  not  sufficient  to 
establish  ownership,  was  clearly  compe- 
tent as  evidence  for  the  purpose  of  es- 
tablishing claim  of  ownership  as  weU  as 
to  indicate  open  and  adverse  posses- 
sion under  this  defense. ' '  Citing  Eow- 
land  V.  Williams,  23  Ore.  515,  32  Pac. 
Eep.  402;  Petrain  v.  Kiernan,  23  Ore. 
455,  32  Pac.  Eep.  158;  Boyce  v.  Cup- 
per, 37  Ore.  256,  61  Pac.  Eep.  642; 
Eastern  Oregon  Land  Co.  v.  Cole 
(Ore.)  92  Fed.  Eep.  949;  Fitzgerald 
V.  Brewster,  31  Neb.  51,  47  N.  W.  Eep. 
475;  Maxwell  Land  Grant  Co.  v.  Daw- 
son, 151  TJ.  8.  586,  38  L.  Ed.  279,  14 
Sup.  Ct.  Eep.  458. 


Evidence  of  the  statements  made  by 
the  holder  of  an  unrecorded  deed,  that 
certain  water  rights  were  appurtenant 
to  certain  lands  was  admissible,  al- 
though such  facts  were  not  pleaded. 

Shurtlefif  v.  Bracken,  Cal.  , 

124  Pac.  Eep.  724. 

2 ' '  And  if  there  has  been  the  use 
of  an  easement  for  20  years,  unex- 
plained, it  will  be  presumed  to  be 
under  a  claim  of  right,  and  adverse, 
and  be  sufficient  to  establish  a  title 
by  prescription,  and  to  authorize  the 
presumption  of  a  grant,  unless  con- 
tradicted or  explained."  Washb. 
Easements,  4th  Ed.,  p.  156. 

See,  also,  Franz  v.  Mendonca,  131 
Cal.  205,  63  Pac.  Eep.  361;  Id.,  146 
Cal.  640,  80  Pac.  Eep.  1078;  Fleming 
V.  Howard,  150  Cal.  28,  87  Pac.  Eep. 
908;  Cox  v.  Forrest,  60  Md.  79; 
Knight  v.  Cohen,  7  Cal.  App.  43,  93 
Pac.  Eep.  396;  Eicard  v.  WiUiams, 
20  U.  S.  7  Wheat.  105,  5  L.  Ed.  398; 
Kripp  v.  Curtis,  71  Cal.  66,  11  Pac. 
Eep.  879. 

See,  also,  Jones  on  Basements,  See. 
186;  14  Cyc.  1147. 

s  Open,  visible,  continuous,  and  un- 
molested use  of  a  way  is  sufficient  to 
raise  a  presumption  that  the  use  was 
under  an  adverse  claim  of  right  suffi- 
cient to  establish  a  prima  facie  title 
by  prescription,  and  the  burden  of 
proof  is  on  the  party  alleging  that  the 
use  was  permissive  to  prove  such  fact 
by  affirmative  evidence.  Fleming  v. 
Howard,  150   Cal.  28,  87  Pac.  Eep. 
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made  by  the  claimant,  the  burden  of  showing  that  the  user  was  not  a 
substantial  interference  with  the  rights  of  the  party  against  whom 
the  claim  is  made,  or  that  the  user  was  by  his  permission  is  shifted 
to  the  latter  party.*  But  before  adverse  claimants  can  avail  them- 
selves of  this  rule  they  must  show,  in  the  first  instance,  that  their 
claim  embodies  all  of  the  essential  elements  necessary  to  acquire  the 
right  by  prescription.^  This  includes  the  payment  of  taxes  assessed 
against  the  property  during  the  prescriptive  period.®  There  is  but 
one  exception  to  this  rule,  and  that  is  upon  the  question  of  taxes.  If 
no  taxes  upon  the  property  are  to  be  found  assessed,  it  need  not  be 
found  that  the  party  claiming  by  adverse  possession  has  paid  the 
taxes,  "and  the  burden  of  showing  that  none  have  been  assessed  is 
not  upon  the  claimant  by  possession."  ' 

§  1556.    The  findings  of  fact  and  conclusions  of  law. — ^Prom  the 
evidence  admitted  in  the  case  the  trial  court  must  make  findings  of 


908;  Jones  on  Easements,  See.  186; 
Coventon  v.  Seufert,  23  Ore.  548,  32 
Pae.  Eep.  508;  Franz  v.  Mendonca, 
131  Gal.  305,  63  Pae.  Eep.  361;  Gum- 
sey  V.  Antelope  etc.  Co.,  6  Cal.  App. 
387,  92  Pae.  Eep.  326. 

4  ' '  Having  established  these  facts, 
he  made  a  prima  facie  showing  of 
adverse  user;  and,  this  having  been 
established,  the  burden  of  showing 
that  such  user  was  not  a  substantial 
interference  with  the  rights  of  others 
was  thereby  shifted  to  the  parties 
questioning  such  claim."  Hough  v. 
Porter,  51  Ore.  318,  372,  95  Pae.  Eep. 
732,  98  Pae.  Eep.  1083,  102  Pae.  Eep. 
728. 

"The  burden  is  in  the  first  instance 
upon  the  plaintifE  to  prove  his  title  by 
prescription.  Atfter  showing  the  con- 
tinuous occupancy  and  use  of  the  wa- 
ter as  though  he  were  the  owner,  for 
more  than  five  years,  he  establishes  a 
prima  facie  case.  It  then  devolves 
upon  the  defendant  to  show  that  the 
use  was  permissive  or  without  the 
knowledge  of  said  defendant."  Gurn- 


sey  V.  Antelope  Cr.  etc.  Co.,  6  Cal. 
App.  387,  92  Pae.  Eep.  326. 

See,  also,  Goodwin  v.  Seheerer,  106 
Cal.  695,  40  Pae.  Eep.  18;  Gardner 
V.  Wright,  49  Ore.  609,  91  Pae.  Eep. 
286;  Coventon  v.  Seufert,  23  Ore.  548, 
32  Pae.  Eep.  508 ;  Fleming  v.  Howard, 
150  Cal.  28,  87  Pae.  Eep.  908;  Eow- 
land  V.  WiUiams,  23  Ore.  515,  32  Pae. 
Eep.  402;  Anaheim  Union  W.  Co.  v. 
Asheroft,  153  Cal.  152,  94  Pae.  Eep. 
613;  Bauers  v.  Bull,  46  Ore.  60,  78 
Pae.  Eep.  757;  Horbach  v.  Boyd,  64 
Neb.  129,  89  N.  W.  Eep.  644;  Law 
V.  McDonald,  9  Hun,  23;  Knight  v. 
Cohn,  7  Cal.  App.  43,  93  Pae.  Eep.  396. 

5  Smith  V.  Duff,  39  Mont.  382,  102 
Pae.  Eep.  984,  133  Am.  St.  Eep.  587. 

6  Swank  v.  Sweetwater  etc.  Co.,  15 
Idaho  583,  98  Pae.  Eep.  297. 

7  Oneto  V.  Eestano,  78  Cal.  374,  20 
Pae.  Eep.  743;  Heilbrou  v.  Last 
Chance  D.  Co.,  75  Cal.  117,  17  Pae. 
Eep.  65;  BaU  v.  Nichols,  73  Cal.  193, 
14  Pae.  Eep.  831;  Swank  v.  Sweet- 
water etc.  Co.,  15  Idaho  583,  98  Pae. 
Eep.  297, 
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fact,  and  from  which  it  must  draw  its  conclusions  of  law.  As  the 
decree  as  to  the  respective  rights  of  the  parties  to  the  action  is  based 
upon  the  findings  of  fact,  they, should  be  made  as  definite  and  cer- 
tain as  possible.^  The  Court  must  make  specific  findings  both  as 
to  the  priority  of  right  of  the  respective  parties  and  of  the  quantity 
of  water  to  which  each  party  is  entitled.  As  to  the  quantity  of 
water  to  which  each  party  is  entitled,  it  should  be  based  upon  some 
standard  recognized  for  the  measurement  of  water,^  and  must  be 
definite  and  certain  both  as  to  the  quantity  of  water  to  which  each 
party  is  entitled,  and  also  as  to  the  time  or  times  when  he  is  entitled 
to  its  use.3  The  findings  of  fact  must  be  consistent  with  themselves. 
That  is  to'say,  some  particular  finding  must  not  be  antagonistic  with 
some  other  upon  the  same  subject.*     The  Court  should  not  confuse 


1  For  decrees  in  actions  adjudicat- 
ing water  rights,  see  Sees.  1557-1564. 

2  For  the  measurement  of  water,  see 
Sees.  888-900. 

3  Lakeside  D.  Co.  v.  Crane,  80  Cal. 
181,  22  Pac.  Eep.  76;  Duckworth  v. 
WatsonviUe  etc.  Co.,  150  Cal.  520,  89 
Pae.  Eep.  338;  Id.,  158  Cal.  206,  110 
Pac.  Eep.  927;  Gurnsey  v.  Antelope 
etc.  Co.,  6  Cal.  App.  387,  92  Pae.  Eep. 
326;  Consolidated  etc.  Co.  v.  New 
Loveland  etc.  Co.,  27  Colo.  521,  62  Pac. 
Eep.  364;  Anderson  v.  Cook,  25  Mont. 
330,  64  Pac.  Eep.  873,  65  Pae.  Eep. 
113,  66  Pae.  Eep.  504;  Salt  Lake  City 
V.  Salt  Lake  City  etc.  Co.,  24  Utah 
249,  67  Pae.  Eep.  672,  25  Utah  441, 
71  Pac.  Eep.  1069,  61  L.  E.  A.  648; 
Kimpton  v.  Jubilee  etc.  Co.,  16  Mont. 
379,  41  Pae.  Eep.  137,  42  Mont.  102; 
Miller  &  Lux  v.  Enterprise  etc.  Co., 
145  Cal.  652,  79  Pac.  Eep.  439. 

A  judgment  based  upon  indefinite 
findings  is  invalid.  Wallace  v.  Farm- 
ers' D.  Co.,  130  Cal.  578,  62  Pae.  Eep. 
1078. 

See,  also,  Elliot  v.  Whitmore,  8 
Utah  253,  30  Pac.  Eep.  984. 

A  finding  that  one  riparian  owner 
was  entitled  to  the  use  of  the  water 
for  two  weeks  in  June,  while  vague 


and  indefinite,  was  held  not  to  be  tlie 
subject  of  complaint  by  that  owner, 
for  its  definiteness  or  lack  of  it  can 
not  affect  his  rights.  Featherman  v. 
Hennessy,  43  Mont.  310,  115  Pae.  Eep. 
983. 

Where  there  are  no  findings  upon 
the  main  questions  that  can  not  be 
finally  detennined,  nothing  remains 
for  the  Supreme  Court  to  do  but  to  re- 
verse the  judgment  and  to  remand  the 
case  for  a  new  trial.  Patterson  v. 
Eyan,  37  Utah  410,  108  Pac.  Eep. 
1118. 

4  Anthers  v.  Bryant,  22  Nev.  242, 
38  Pac.  Eep.  439;  Johnson  v.  Bielen- 
berg,  14  Mont.  506,  37  Pac.  Eep.  12; 
Hayes  v.  Silver  Creek  etc.  Co.,  136 
Cal.  238,  68  Pac.  Eep.  704. 

But  see  Mesnager  v.  Engelhardt, 
108  Cal.  68,  41  Pae.  Eep.  20. 

Findings  of  fact  by  the  trial  court 
should  be  construed  together,  so  that 
all  wiU  sustain  the  decree,  but  where 
that  is  impossible,  general  findings  in- 
consistent with  specific  findings  must 
be  rejected.  Featherman  v.  Hennessy, 
43  Mont.  310,  115  Pac.  Eep.  983. 

See,  also,  Davis  v.  Martin,  157  Cal. 
657,  108  Pac.  Eep.  866 ;  Goon  v.  Proc- 
tor, 27  Mont.  526,  71  Pac.  Eep.  1003 ; 
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its  findings  of  fact  with  its  conclusions  of  law.  And  where  a  finding 
of  fact  is  stated  imder  the  head  of  "conclusions  of  law,"  it  will  be 
treated  by  the  Court  on  appeal  as  a  finding  of  fact,  although  it  may 
be  misplaced.5 

Prom  the  reported  cases  it  seems  that  the  trial  courts  have  at 
times  had  considerable  difficulty  in  formulating  their  findings  and 
in  rendering  their  decree  adjudicating  the  water  rights  among  the 
respective  parties  to  the  action.  JEn  some  instances  this  duty  has 
been  shirked  by  the  Court,  which  left  the  rights  undetermined  and 
subject  to  future  litigation.  This  action  by  the  trial  courts  has 
been  criticised  by  the  Supreme  Courts  on  appeal,  which  hold  that, 
however  great  their  intrinsic  difficulties,  the  trial  courts  must  deal 
vdth  them  in  accordance  with  the  law  and  the  evidence,  and  make  its 
findings  of  fact,  upon  which  it  must  base  its  decree.^  Findings  by 
the  trial  court  supported  by  the  evidence  are  conclusive  on  appeal.'^ 
But  where  not  supported  by  the  evidence  the  findings  and  the  judg- 
ment based  thereon  wiU  be  set  aside  and  reversed,  and  either  a  new 
trial  granted  or  a  mandatory  judgment  ordered.^ 

§  1557.  The  decrees  and  judgments — On  rights  by  appropria- 
tion.— The  decree  and  judgment  of  the  Court  must  be  rendered  in 
an  action  to  adjudicate  water  rights,  and  must  be  based  upon  the 

Buckers  Irr.  etc.  Co.  v.  Farmers'  etc.  a  finding  of  statements  of  courses  or 

Co.,  31  Colo.  62,  72  Pac.  Eep.  49;  Lost  distances,  is  discarded  as  without  sig- 

Creek  Irr.  Co.  v.  Kex,  26  Utah  485,  73  nifieance,  if  there  are  no  other  words 

Pac.  Eep.  660;  Eose  v.  Mesmer,  142  necessary  to  retain  it.    Featherman  v. 

Cal.  322,  75  Pac.  Eep.  905;  Beaver-  Hennessy,  43  Mont.  310,  115  Pac.  Eep. 

head  Canal  Co.  v.  DOon  etc.  Co.,  34  983. 

Mont.  135,  85  Pac.  Eep.  880.  See,  also,  for  decrees  apportioning 

5  Santa  Paula  Waterworks  v.  Peral-  subterranean  waters,  Sec.  1561. 

ta,  113  Cal.  38,  45  Pae.  Eep.  168.  7  Cache  La  Poudre  etc.  Co.  v.  Wind- 

6  Bear  Eiver  etc.  Co.  v.  New  York  sor  etc.  Co.,  25  Colo.  53,  52  Pac.  Sep. 
etc.  Co.,  8  Cal.  327,  68  Am.  Deo.  325,  1104;  Cooper  v.  Shannon,  36'Colo.  98, 
4  MoTT.  Min.  Eep.  526;  Butte  etc.  Co.  85  Pac.  Eep.  175,  118  Am.  St.  Eep. 
V.  Vaughn,  11  Cal.  143,  70  Am.  Dec.  95;  Boyd  v.  HufSne,  —  Mont.  — ,  120 
769,  4  Morr.  Min.  Eep.  552.  Pac.  Eep.  228;   McDonell  v.  Huffine, 

See,   also,   opinion   of   Mr.   Justice  —  Mont.  — ,  120  Pac.  Eep.  792 ;  Wolff 

Shaw,  in  Katz  v.  WaUdnshaw,  141  Cal.  v.  Pomponia,  —  Mont.  — ,  120  Pac. 

116,  70  Pae.  Eep.  663,  74  Pac.  Eep.  Eep.  142. 

766,  64  L.  E.  A.  236,  99  Am.  St.  Eep.  8  Munsee  v.  McKellar,  —  Utah  — , 

35.  116  Pac.  Eep.  1024. 

The  word  "about,"  when  used  in 
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iBndings  of  fact  and  conclusions  of  law  found  by  the  Court.  ^  As  the 
main  purpose  of  such  an  action  to  quiet  title  is  to  determine  the 
respective  rights  of  the  parties  to  the  use  of  the  water,  or  their  rights 
in  a  ditch  or  canal,^  the  decree  should  definitely  award  the  respec- 
tive rights  to  the  parties  to  the  action.  Therefore,  in  order  to  have 
a  decree  conclusive  upon  the  subject  by  its  future  construction,  it 
must  be  sufficiently  definite  and  certain  as  to  the  parties,  the  order 
of  their  respective  priorities,  the  quantity  of  water  which  each  is 
entitled  to  use,  the  times  when  they  are  entitled  to  use  the  water, 
and  any  other  subject  which  the  evidence  in  each  particular  case 
may  develop.^  A  decree  attempting  to  adjudicate  the  rights  be- 
tween the  parties  which  is  uncertain  and  indefinite  in  fixing  those 
rights,  leaves  the  controversy  between  the  parties  unsettled  and 
unadjudicated,  their  respective  rights  undetermined,  and  subject 
to  future  litigation,  or  reversal  or  modification  upon  appeal.* 
Therefore,  the  rendition  of  such  a  decree  and  judgment,  unless  cor- 
rected upon  appeal,  defeats  the  very  purpose  for  which  the  action 
was  brought.^  A  decree  and  judgment  must  be  sufficiently  certain 
to  constitute  an  estoppel  between  the  parties  and  to  be  enforced  by 
the  Court.8 

1  For  ftndingB  of  fact  and  conclu-  4  Tor    appeal   in   actions   to    quiet 
sions    of   law,   see    Sec.    1556;    Wut-     title,  see  Sec.  1565. 

ehumna  W.  Co.  v.  Bagle,  148  Cal.  759,  Becker  v.  Marble  Creek  Irr.  Co.,  15 

84  Pac.  Kep.  162.  tJtah  225,  49  Pac.  Eep.  892. 

2  For  decrees  and  judgments  in  afi-  s  See,  also,  decrees  as  to  the  quan- 
tions  to  quiet  title  to  a  ditch  or  canal,  tity  of  water  awarded,  Sec.  1558. 

see  Sec.  1560.  A  decree  establishing  the  rights  of 

3  For  decree  and  judgment  as  res     an  appropriator  of  water,  which  limits 
judicata,,  see  Sees.  1563,  1564.  the  use  of  the  water  until  the  appro- 

' '  A  practical  view  ought  to  be  taken  priator  establishes  a  right  to  connect 

of    all    the    conditions,    surroundings,  with  a  canal   of  a  former  appropri- 

and  situations.    The  rights  of  all  par-  ator,  is  not  void  on  the  ground  that  it 

ties  must  be  protected  by  the  decree,  is  dependent  on  a  contingency.    Salt 

The  difiSculty  of  enforcing  it  without  Lake  City  r.  Salt  Lake  City  etc.  Co., 

the  necessity  of  bringing  independent  24  Utah  249,   67  Pac.  Eep.   672,  25 

suits    should  be   avoided  if   possible.  TJtah  441,  71  Pac.  Eep.  1069,  61  L. 

Certainty  in  its  terms,  positiveness  in  E.  A.  648. 

its  requirements,  justice  in  its  conclu-  6  Powers  v.  Perry,  12  Cal.  App.  77, 

sions,  win  materiaEy  aid  in  the  ae-  106  Pac.  Eep.  595;   Eogers  v.  Over- 

oomplishment    of    such    a    purpose."  acker,  4  Cal.  App.  333,  87  Pac.  Eep. 

Judge  Hawley  in  Union  M.  &  M.  Co.  1107;    Eiverside  W.   Co.   v.   Sargent, 

v.  Dangberg,  81  Fed.  Eep.  73.  112  Cal.  230,  44  Pae.  Eep.  560;  Stein- 
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In  the  first  place  the  decree  must  state  the  names  of  the  parties 
who  are  entitled  to  the  use  of  the  water,  and  as  between  them  their 
respective  priorities^  In  all  cases  the  decree  should  be  within  the 
pleadings  and  the  issues  joined  thereunder.s  In  fact,  in  the  future 
construction  of  decrees  resort  may  be  had  to  the  pleadings  and  the 
issues  joined  in  order  to  obtain  a  true  interpretation  of  the  decree,® 
although  the  general  rule  as  to  the  construction  of  decrees  and  judg- 
ments is  that  the  language  of  the  same  is  conclusive.^*'    As  is  the 


berger  v."  Meyer,  130  Cal.  156,  62  Pac. 
Eep.  483. 

7  It  is  no  objeetion  that  the  date 
fixed  was  aTbitrarily  selected  so  long 
as  the  priority  was  not  affected.  Mc- 
Donald V.  Lannen,  19  Mont.  78,  47 
Pac.  Bep.  648. 

The  conrt  must  determine  the  date 
and  amount  of  each  appropriation,  and 
from  these  facts  determine  the  prior- 
ity of  right  as  between  the  parties,  as 
declared  by  section  3159  of  the  Ee- 
vised  Statutes  of  Idaho  of  1887,  to 
wit:  "As  between  appropriators,  the 
one  first  in  time  is  first  in  right." 
Geertson  v.  Barrack,  2  Idaho  1066, 
3  Idaho  344,  29  Pac.  Eep.  42. 

See,  also.  Kirk  v.  Bartholomew,  2 
Idaho  1087,  3  Idaho  (Hasb.)  367,  29 
Pac.  Eep.  40;  Bumham  v.  Freeman, 
11  Colo.  601,  19  Pac.  Eep.  761;  Amett 
V.  Linhart,  21  Colo.  1^8,  40  Pae.  Eep. 
355. 

A  decree  inconsistent  with  the  find- 
ing of  ownership  is  erroneous.  Arroyo 
etc.  Co.  T.  Dorman,  137  CaL  611,  70 
Pae.  Eep.  737. 

A  judgment  may  award  the  use  of 
water  to  Indians,  accordiag  to  rights 
acquired  by  prescription,  on  condition 
that  they  pay  their  pro  rata  share  of 
the  expenses  of  the  maintenance  of  a 
eommon  ditch.  Biggs  v.  Utah  etc.  Co., 
7  Ariz.  331,  64  Pac.  Eep.  494. 

Eiverside  etc.  Co.  v.  Sargent,  112 
Cal.  230,  44  Pae.  Eep.  560. 

8  Hayes  v.  Silver  Creek  etc.  Co.,  136 


Cal.  238,  68  Pac.  Eep.  704;  Buckers 
etc.  Co.  v.  Farmers'  etc.  Co.,  31  Colo. 
62,  72  Pac.  Eep.  49;  Miller  v.  Dondero, 
139  Cal.  643,  73  Pac.  Eep.  583;  Hec- 
tor Min.  Co.  V.  Valley  View  Min.  Co., 
28  Colo.  315,  64  Pac.  Eep.  205. 

Where,  by  decree,  the  court  attempt- 
ed to  establish  plaintiff's  title  to  a 
definite  amount  of  water,  and  to  settle 
the  rights  of  the  parties,  where  no 
claim  was  made  to  the  water  by  the 
pleadings,  the  decree  is  erroneous. 
Simpson  v.  Harrah,  54  Ore.  448,  103 
Pae.  Eep.  58. 

See,  also,  Drake  t.  Eussian  Eiver  L. 
Co.,  10  Cal.  App.  654,  103  Pae.  Eep. 
167. 

9  Pomona  etc.  Co.  v.  San  Antonio 
W.  Co.,  152  Cal.  618,  93  Pac.  Eep.  881. 

A  judgment  and  decree  adjudicating 
rights  and  priorities  to  the  use  of 
waters  of  a  stream  carries  with  it  and 
adjudicates  and  decrees  the  rights  and 
priorities  of  the  waters  of  the  tribu- 
taries to  such  stream  above  the  points 
of  diversion.  Josslyn  v.  Daly,  15 
Idaho  137,  96  Pac.  Eep.  568. 

10  In  an  action  involving  the  con- 
struction of  a  decree,  evidence  as  to 
what  the  parties  to  the  decree  under- 
stood its  scope  to  be  is  inadmissible; 
the  decree  itself  determining  that  mat- 
ter. Hartson  v.  Dill,  151  Cal.  137,  90 
Pae.  Eep.  530. 

See,  also.   Bates  v.  Hall,  44  Colo. 
360,  98  Pae.  Eep.  3. 
Where  a  decree  adjudicating  water 
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case  in  other  actions,  where  the  issues  are  not  properly  drawn,  or 
any  of  the  pleadings  admit  certain  rights  of  the  adverse  parties,  a 
decree  and  judgment  may  be  rendered  on  the  pleadings.^i  But 
where  by  the  pleadings  of  the  respective  parties  material  questions 
of  fact  are  in  issue  which  have  to  be  determined  from  evidence  be- 
fore judgment  can  be  rendered,  a  motion  for  a  judgment  on  the 
pleadings  is  properly  denied.12 

Judgment  may  also  be  rendered  on  default  for  the  failure  to 
answer  after  the  service  of  process  within  the  time  allowed  by  the 
statute.  And  ordinarily  a  judgment  by  default  will  not  be  dis- 
turbed.i3  But  it  is  held  in  a  recent  Oregon  case  that  water  suits 
being  sui  generis,  the  Court  may  exercise  its  discretion  and  set  them 
aside,  especially  where  it  was  apparent  that  the  quantity  of  water 
awarded  the  plaintiff  was  far  greater  than  necessary  for  his  use.^* 

Again,  a  decree  and  judgment  may  be  entered  by  consent  of  the 
parties  to  the  suit.^^ 

The  relative  priorities- of  the  respective  parties  having  been  estab- 
lished by  the  Court,  the  beneficial  use  of  the  water,  as  well  as  the 
quantity  of  water  to  the  use  of  which  each  party  to  the  action  is 


rights  is  susceptible  of  different 
meanings,  one  of  which  is  in  accord- 
ance with  the  law  by  recognizing  a 
valid  appropriation  only  on  the  appli- 
cation of  the  water  to  a  beneficial  use, 
and  the  other  would  disregard  the  law 
in  that  respect,  the  former  interpreta- 
tion must  be  adopted.  Crawford  etc. 
Co.  V.  Needle  Eock  etc.  Co.,  50  Colo. 
176,  114  Pac.  Eep.  655. 

See,  also,  Drach  v.  Isola,  48  Colo. 
134,  109  Pac.  Eep.  748. 

11  State  V.  Quantic,  37  Mont.  32,  94 
Pac.  Eep.  491;  Combs  v.  Farmers'  etc. 
Co.,  38  Colo.  420,  88  Pac.  Eep.  396. 

12  Cache  La  Poudre  etc.  Co.  v.  Haw- 
ley,  43  Colo.  32,  95  Pac.  Eep.  317. 

See,  also,  Norman  v.  Corbley,  32 
Mont.  195,  79  Pae.  Eep.  1059. 

13  The  failure  on  the  part  of  some 
of  the  defendants  affirmatively  to  as- 
sert their  rights  can  not  affect  the  in- 
terest of  others  in  the  proceeding,  but 
will  preclude   those  in  default   from 


subsequently  asserting  their  claims  as 
to  matters  in  controversy  against  the 
rights  there  determined.  Hough  v. 
Porter,  51  Ore.  318,  372,  95  Pae.  Eep. 
732,  98  Pac.  Eep.  1083,  102  Pae.  Eep. 
728. 

Where  the  plaintiff  asks  for  a  dis- 
missal of  the  action  after  the  defend- 
ant has  filed  his  answer  and  cross- 
complaint,  the  court  has  no  right  to 
dismiss  such  action,  but  is  required  to 
enter  judgment  upon  the  merits  of  the 
issue  presented  by  the  cross-complaint. 
Frost  V.  Idaho  Irr.  Co.,  19  Idaho  372, 
114  Pac.  Eep.  38. 

See,  also,  Islais  etc.  Co.  v.  Allen, 
132  Cal.  432,  64  Pac.  Eep.  713. 

1*  Whited  V.  Gavin,  55  Ore.  98,  105 
Pao.  Eep.  396. 

See,  also,  State  v.  Quantic,  37  Mont. 
32,  94  Pac.  Eep.  491. 

15 People's  Ditch  Co.  v.  Fresno  etc. 
Co.,  152  Cal.  87,  92  Pac.  Eep.  77. 
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entitled,  the  functions  of  the  Court  have  reached  their  limit;  and 
it  is  therefore  held  not  to  be  within  the  province  of  the  Court  to 
dictate  how  or  when  the  right  acquired  by  appropriation  should  be 
exercised  so  long  as  such  use  is  within  the  limits  of  the  appropria- 
tion.i8  A  decree  adjudicating  a  water  right  does  not  in  and  of 
itself  adjudicate  the  rights  to  a  ditch  or  canal,  and  vice  versa.^''  A 
decree  may  also  be  rendered  giving  a  party  an  inchoate  or  contingent 
right  to  the  use  of  water  and  enjoia  adverse  claims  injurious  thereto, 
but  the  judgment  should  not  declare  that  the  plainti£E  was  abso- 
lutely entitled  to  the  water.  ^^ 

§  1558.  The  decrees  and  judgments — On  rights  by  appropriation 
— Quantity  of  water. — ^After  the  Court  has  decided  what  parties 
are  entitled  to  water  rights,  the  next  principal  question  to  be  de- 
cided by  the  Court  is  the  quantity  of  water  to  which  each  party  is 
entitled.  And  in  this  respect  the  decree  should  be  made  as  definite 
and  certain  as  the  use  of  language  can  make  it.^  "Where  a  standard 
of  measurement  has  been  adopted  by  the  statutes  of  the  State  and 
the  evidence  before  the  Court  is  sufficient  for  the  Court  to  render  a 
decree  in  that  standard,  the  dS^eree  should  state  the  quantity  of 
water  awarded  to  each  party  in  that  standard.  However,  where 
the  evidence  is  not  sufficient  for  the  Court  to  adopt  such  a  standard 
in  its  decree,  but  is  sufficient  for  the  rendition  of  the  decree  upon 
some  other  basis  or  standard  of  measurement,  the  Court  may  render 
its  decree  in  such  other  basis  or  standard.^    The  principal  object  of 

16  McGinness  v.  Stanfield,  6  Idaho  2  A  decree  finding  that  a  land  owner 

372,  55  Pae.  Rep.  1020;  Santa  Paula  is  entitled  to  enough  water  to  irrigate 

Waterworks  v.  Peralta,  113  Cal.  38,  45  a   certain   number   of   acres   of  land 

Pac.   Rep.    168;    Sloan  t.   Byers,   37  should  specify,  as  nearly  as  may  be 

Mont.  305,  97  Pac.  Rep.  855;   Wut-  approximated,   the   amount   of   water 

chumna  W.  Co.  v.  Ragle,  148  CaL  759,  necessary  for  that  purpose  by  an  ap- 

84  Pae.  Rep.  1S2.  proved  mode  of  measurement.     Hol- 

Eor  decrees  as  to  the  quantity  of  man  v.  Pleasant  Grove  City,  8  Utah 

water,  see  See.  1558.  78,  30  Pac.  Rep,  72. 

IT  Park  V.  Boulware,  7  Idaho  490,  "Rev.  Codes,  See.  3241,  prescribes 

63  Pac.  Rep.  1045;  Nevada  etc.  Co.  v.  the  measurement  of  water  as  'a  cubic 

Eidd,  37  Cal.  282.  foot  of  water  per  second  of  time  shall 

18  Merritt  v.  Los'  Angeles,  —  CaL  be  the  legal  standard  for  the  measure- 

— ,  120  Pac.  Rep.  1064.  ment  of  water  in  this  State.'     This 

1  Authors  V.  Bryant,  22  Nev.  242,  statute  is  the  measurement  of  water 

S8  Pac.  Rep.  439.  which   should    be   recognized   by   the 
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the  Court  in  this  respect  is  that  the  decree  be  so  definite  and  certain 
as  to  the  quantity  of  water  awarded  to  e^ch  party  that  the  matter 
may  be  deemed  finally  settled  and  adjudicated,  and  that  each  party 
may  know  exactly  what  quantity  or  what  proportion  of  the  stream 
he  is  entitled  to.^ 

A  decree  so  indefinite  and  uncertain  that  it  is  impossible  to  de- 
termine the  quantity  or  proportion  of  water  attempted  to  be 
awarded  is  fatally  defective.*    In  awarding  the  quantity  of  water  to 


court  in  entering  a  decree  of  distri- 
bution; and  in  this  case  the  court 
should  have  found  the  date  of  the 
appropriation  of  the  respective  parties 
to  this  suit  and  the  quantity  appropri- 
ated and  beneficially  used  by  each  of 
such  parties,  and  determined  such 
questions  by  the  measurement  provided 
by  the  statute."  Lee  v.  Hanford,  — 
Idaho  — ,  121  Pao.  Eep.  558. 

8 ' '  The  decisions  of  this  court  es- 
tablish that  in  cases  like  the  present 
the  findings  and  judgment  must  fix  the 
extent  of  the  superior  right,  viz.,  the 
quantity  of  water  to  be  allowed  to  the 
party  whose  claim  is  paramount;  oth- 
erwise, the  judgment  fails  to  attain 
the  certainty  necessary  to  an  estoppel 
upon  the  main  subject  of  the  litiga- 
tion." Eiverside  W.  Co.  v.  Sargent, 
112  Cal.  230,  44  Pac.  Eep.  560. 

"Indeed,  as  the  judgment  now 
stands,  it  can  only  serve  the  single 
purpose  of  furnishing  the  groundwork 
for  future  litigation,  and  plaintiff  is 
certainly  entitled  to  something  more. 
He  is  entitled  to  a  plain  and  explicit 
adjudication  declaring  what  his  rights 
are  to  these  waters,  and  what  defend- 
ants' rights  are  to  the  waters,  if  they 
have  any."  Steinberger  v.  Meyer,  130 
Cal.  156,  62  Pae.  Eep.  483. 

4  A  decree  that  defendant  have  the 
use  of  "one  good  irrigation  stream  of 
water ' '  for  a  certain  length  of  time  is 
fataUy  defective,  for  uncertainty  in 
the  quantity  of  water  to  which  the 


defendant  is  entitled.     Smith  v.  Phil- 
lips, 6  Utah  376,  23  Pac.  Eep.  932. 

So,  a  decree  that  the  defendant  is' 
entitled  to  maintain  said  ditch,  and  to 
run  therein  at  all  seasons  of  the  year 
sufficient  of  the  waters  of  said  stream 
for  his  culinary  and  domestic  pur- 
poses, and  that  the  plaintiff  is  the 
owner  and  entitled  to  the  use  of  the 
waters  of  said  stream,  subject  to  the 
rights  of  the  defendant,  was  held  to 
be  uncertain,  and  that  the  same  should 
be  modified  by  finding  the  quantity  of 
water,  in  second-feet,  or  the  fractional 
part  of  the  stream  in  question,  that  de- 
fendant is  entitled  to  for  his  culinary 
and  domestic  purposes,  and  decreeing 
the  same  to  him.  Nephi  Irr.  Co.  v. 
Viekers,  15  Utah  374,  49  Pac.  Eep. 
301. 

So  a  decree,  without  any  definite 
finding  of  the  amount  appropriated, 
but  only  that  plaintiffs  had  appropri- 
ated enough  to  irrigate  certain  por- 
tions of  their  lands,  is  too  indefinite 
to  be  sustained.  Walsh  v.  Wallace, 
26  Nev.  299,  67  Pac.  Eep.  914,  99  Am. 
St.  Eep.  692. 

So,  also,  a  decree  giving  "sufficient 
water  for  household  purposes"  is  in- 
definite. Powers  V.  Perry,  12  Cal. 
App.  77,  106  Pac.  Eep.  595. 

See,  also,  Logan  v.  Guiehard,  159 
Cal.  562,  114  Pae.  Eep.  989. 

See,  also,  Authers  v.  Bryant,  22 
Nev.  242,  38  Pae.  Eep.  439;  Nephi 
Irr.   Co.  V.  Jenkins,   8   Utah  369,  31 
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the  respective  parties,  the  Court  is  not  reqtdred  to  attain  mathemat- 
ical exactness  in  measuring  the  flow  of  the  water.  But  it  should  be 
determined  by  a  reasonable  approximation  to  substantial  accuracy.^ 
And  with  the  modern  scientific  methods  of  measuring  water  this  can 
be  readily  attained. 

It  therefore  follows,  as  well  stated  by  the  Nevada  Court,  "No 
subject  is  perhaps  so  prolific  of  controversies  as  the  use  of  water 
by  different  claimants  for  irrigatidll  purposes,  and  a  decree  concern- 
ing it  should  be  as  certain  as  the  use  of  language  can  make  it."* 


Pac.  Sep.  986;  In  re  Huntley,  85  Fed. 
Eep.  889,  29  C.  C.  A.  468;  Barrows 
T.  Fox,  98  Cal.  63,  32  Pac.  Eep.  811; 
Lakeside  D.  Co.  v.  Crane,  80  Cal.  181, 
22  Pae.  Eep.  76;  Dougherty  v.  Hag- 
gin,  56  Cal.  522;  Id.,  61  Cal.  305; 
Eiverside  W.  Co.  v.  Sargent,  112  Cal. 
'230,  44  Pae.  Eep.  560;  Drake  v.  Bar- 
hart,  2  Idaho  750,  23  Pae.  Eep.  541; 
Power  V.  Switzer,  21  Mont.  523,  55 
Pae.  Eep.  32;  Kleinschmidt  v.  Greiser, 
14  Mont.  484,  37  Pae.  Eep.  5,  43  Am. 
St.  Eep.  652;  Springville  v.  Holley, 
6  Utah  378,  23  Pae.  Eep.  933;  John- 
son T.  Bielenberg,  14  Mont.  506,  37 
Pae.  Eep.  12;  Alhambra  W.  Co.  v. 
Eiohardson,  72  Cal.  598,  14  Pac.  Eep. 
379;  Lillis  v.  Emigrant  D.  Co.,  95  Cal. 
553,  30  Pae,  Eep.  1108;  Stewart  v. 
Taylor,  68  Cal.  75,  8  Pae.  Eep.  605; 
Wallace  v.  Farmers'  D.  Co.,  130  Cal. 
578,  62  Pae.  Eep.  1078;  Welsh  v. 
Bardshar,  137  Cal.  154,  69  Pac.  Eep. 
977;  Lost  Creek  Irr.  Co.  v.  Eex,  26 
Utah  485,  73  Pae.  Eep.  660;  Loo  Chit 
Suim  V.  Wong  Kim,  5  Hawn.  130, 
200;  Hawaiian  etc.  Co.  v.  Wailuku 
Sugar  Co.,  14  Hawn.  50;  Id.,  15 
Hawn.  677;  Powers  v.  Periy,  12  Cal. 
App.  77,  106  Pae.  Eep.  595;  Patter- 
son V.  Eyan,  37  Utah  410,  108  Pae. 
Eep.  1118;  Simpson  v.  Harrah,  54 
Ore.  448,  103  Pae.  Eep.  58;  Eogers 
w.  Overacker,  4  Cal.  App.  333,  87  Pac. 


Eep.  1107 ;  Tanner  v.  Provo  Bench  etc. 
Co., Utah ,  121  Pae.  Eep.  584. 

5  Union  M.  &  M.  Co.  v.  Dangberg, 

81  Fed.  Eep.  73;  Combs  v.  Agricul- 
tural D.  Co.,  17  Colo.  146,  28  Pae. 
Eep.  966,  31  Am.  St.  Eep.  275;  NeU 
V.  Tolman,  12  Ore.  289,  7  Pae.  Eep.  103. 

See,  also,  for  the  measurement  of 
water.  Sees.  888-900. 

6  Authers  v.  Bryant,  22  Nev.  242,  38 
Pac.  Eep.  439. 

See,  also,  Gurnsey  v.  Antelope  Creek 
etc.  Co.,  6  Cal.  App.  387,  92  Pae.  Eep. 
326;  Buckers  etc.  Co.  v.  Farmers' 
etc.  Co.,  31  Colo.  62,  72  Pac.  Eep. 
49 ;  Stethem  v.  Skinner,  11  Idaho  374, 

82  Pae.  Eep.  451;  White  v.  Nuckolls, 
49  Colo.  170,  112  Pae.  Eep.  329;  City 
of  Telluride  v.  Blair,  33  Colo.  353, 
80  Pac.  Eep.  1053;  Hector  Min.  Co. 
V.  Valley  View  Min.  Co.,  28  Colo.  315, 
64  Pae.  Eep.  205. 

See,  also,  Bennett  v.  Nourse,  

Idaho ,  125  Pae.  Eep.  1038. 

"The  point  is  made  that  the  de- 
cree should  have  permitted  the  de- 
fendants to  divert  the  water,  on  con- 
dition that  they  returned  it  to  the 
river  above  plaintiffs'  lands,  no  less 
diminished  than  it  would  have'  been 
in  its  natural  flow  to  the  point  of  re- 
turn. It  may  be  that  a  decree  so  lim- 
ited would  have  been  proper  if  the 
evidence  had  shown  that  the  defend- 
ants were  able  and  willing  to  make 
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A  decree  based  merely  upon  findings  as  to  the  width,  depth,  and 
grade  of  a  ditch,  or  upon  the  capacity  of  the  ditch  to  carry  water,  is 
erroneous.  The  quantity  of  water  should  be  stated  in  some  definite 
standard  of  measurement,  and  where  not  so  stated  the  decree  will 
be  set  aside.  The  capacity  of  ditches  and  canals  is  too  liable  to 
change,  both  from  natural  and  human  agencies,  to  be  made  a  stand- 
ard for  the  measurement  of  water.^  However,  a  decree  has 
been  upheld,  where  water  was  awarded  sufiSeient  to  irrigate  a  cer- 
tain number  of  acres,  and  where  from  the  data  given  in  the  decree 
the  quantity  of  water  might  be  measured  by  taking  into  considera- 
tion the  width,  depth,  and  length  of  the  ditch,  although  the  statute 
required  the  measurement  of  the  water  to  be  given  in  cubic  feet.^ 

In  all  eases  the  Court  by  its  decrees  should  limit  the  rights  of  the 
respective  parties  to  the  quantity  of  water  which  is  reasonably 
necessary  for  the  beneficial  use  or  purpose  to  which  it  is  applied. 
Therefore,  no  greater  quantity  of  water  should  be  awarded  to  any 
party  than  is  needed  for  the  purpose  for  which  the  appropriation 
was  made.  Under  no  method  for  the  adjudication  of  water  rights, 
especially  in  these  later  days,  when  practically  all  of  the  water  sup- 
ply is  needed  and  claimed  by  various  parties,  will  waste  be  tolerated 
by  the  Court  by  its  awarding  to  one  party  more  water  than  he  needs. 

such  return  of  the  water."     Huffner  Cal.   230,   44  Pao.  Rep.   560;    Minnie 

V.  Sawday,  153  Cal.  86,  94  Pae.  Eep.  Maud   etc.   Co.    v.    Grames,    29   Utah 

424;  citing  Gould  v.  Eaton,  117  Cal.  225,  81  Pac.  Rep.   893;   Lakeside  D. 

539,  49  Pae.  Eep.  577,  38  L.  E.   A.  Co.   v.   Crane,    80   Cal.    181,   22   Pac. 

181;    Monteeito   Valley   Co.   v.   Santa  Eep.  76. 

Barbara,  144  Cal.  578,  77  Pac.  Eep.  See,    also,    Gotelli    v.    Cardelli,    26 

1113.  Nev.  382,  69  Pae.  Eep.   8;    Twaddle 

The  decree  may  limit  the  use  of  the  v.  Winters,  29  Nev.  88,    85  Pac.  Rep. 

water  to  the  irrigation  season.    Twad-  280,   89  "Pac.   Rep.    289;    Hufford   v. 

die  V.  Winters,  29  Nev.  88,  85  Pac.      Dye,  Cal.  ,   121  Pao.  Eep. 

Rep.  280,  89  Pac.  Eep.  289.  400. 

Or,  '  •'  during  the  dry  season  of  the  8  Broadmoor  etc.   Co.   v.   Brookside 

year. ' '    Daly  v.  Ruddell,  137  Cal.  671,  etc.   Co.,  24  Colo.   541,  52   Pac.  Rep. 

70  Paq,  Eep.  784.  792;  Holman  v.  Pleasant  Grove  City, 

The  pro  rata  interests  of  the  owners  8  Utah  78,  30  Pac.  Eep.  72 ;  McLure 

of  a  mutual  ditch  using  the  water  in  v.  Koen,  25  Colo.  284,  53  Pae.  Eep. 

severalty  and  the  right  to  change  a  1058;  Posachane  W.  Co.  v.  Standart, 

point  of  diversion  may  be  decreed  in  97  Cal.  476,  32  Pac.  Eep.  532;   Frey 

the  same  action.     Hallett  v.  Carpen-  v.  Lowden,  70  Cal.  550,  11  Pac.  Rep. 

ter,  37  Colo.  30,  86  Pac.  Eep.  317.  §38;  Bates  v.  Hall,  44  Colo.  360,  98 

TEiverside  W.  Co.  v.  Sargent,  112  Pae.  Eep.  3. 

177— Kin.  on  Irr. 
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And  such  a  decree  is  subject  to  modification  by  limiting  the  quantity 
of  water  td  the  amount  actually  needed.^     Or,  as  sometimes  held, 


B  For  the  economical  use  of  water 
and  the  suppression  of  waste,  see 
Chap.  49,  Sees.  874-916. 

Though  defendants'  ditch  when  a 
decree  was  entered  would  carry  3.2 
cubic  feet  per  second,  and  their  land 
if  irrigated  would  require  that 
amount,  if  they  brought  a  less  amount 
of  land  under  irrigation  so  as  to  re- 
quire only  1.6  feet  per  secend,  a  de- 
cree adjudicating  to  them  the  right 
to  apply  the  greater  amount  was  void- 
able on  proper  attack.  Drach  v.  Isola, 
48  Colo.  134,  109  Pac.  Eep.  748. 

"Alexander  Twaddle  testified  that 
there  were  times  during  the  summer, 
evidently  short  periods  after  the  land 
had  been  irrigated,  when  it  was  not 
necessary  to  use  as  much  water  as  the 
upper  ditch  full.  On  such  occasions, 
and  whenever  it  was  not  needed  by 
the  plaintiffs,  it  should  be  turned  to 
the  defendants,  if  they  have  any  bene- 
ficial use  for  it,  and  not  permitted  to 
waste.  It  may  be  implied  by  the  law; 
but  it  is  better  to  have  the  decrees 
specify,  and  especially  so  in  this  ease, 
in  view  of  the  testimony  stated  and 
of  the  perpetual  injunction  that  the 
award  of  water  is  limited  to  a  bene- 
ficial use  at  such  times  as  it  is  need- 
ed." Twaddle  v.  Winters,  29  Nev. 
88,'  85  Pac.  Eep.  280,  89  Pac.  Eep. 
289. 

No  waste  of  water  should  be  coun- 
tenanced by  the  courts,  and  decrees 
for  its  use  should  be  withheld  in  the 
absence  of  evidence  showing,  inter 
alia,  with  reasonable  certainty,  the 
quantity  continuously  applied  to  some 
beneficial  use.  X.  T.  Irr.-Diteh  Co.  v. 
Buffalo  Creek  Irr.  Co.,  25  Colo.  529, 
55  Pac.  Eep.  720;  aff'g  Id.,  9  Colo. 
App.  436,  49  Pac.  Eep.  264. 

See,   also,   Lost   Creek   Irr.   Co.   y. 


Eex,  26  Utah  485,  73  Pac.  Eep.  660'; 
City  of  Telluride  v.  Blair,  33  Colo. 
353,  80  Pac."  Eep.  1053;  Longmire  v. 
Smith,  26  Wash.  439,  67  Pac.  Eep. 
246,  58  L.  E.  A.  308;  Kirk  v.  Barthol- 
omew, 2  Idaho  1087,  3  Idaho  (Hasb.) 
367,  29  Pac.  Eep.  40;  Eodgers  v. 
Pitt,  89  Fed.  Eep.  420,  129  Fed.  Eep. 
932 ;  Hall  v.  Carter,  33  Tex.  Civ.  App. 
230,  77  S.  W.  Eep.  19;  Nevada  D. 
Co.  V.  Canyon  etc.  Co.,  58  Ore.  517, 
114  Pac.  Eep.  86,  where  it  was  held 
that  an  allowance  of  one  inch  an  acre 
for  irrigation  in  adjusting  priorities 
win  not  be  increased  to  allow  for  seep- 
age and  evaporation;  that  amount  be- 
ing intended  to  include  such  loss. 

See,  also,-  Woods  v.  Sargent,  43 
Colo.  268,  95  Pac.  Eep.  932;  Gerber 
V.  Nampa  &  Meridan  Irr.  Co.,  19 
Idaho  765,  116  Pac.  Eep.  104. 

See,  also,  Hedano  v.  Adams,  29 
Colo.  317,  68  Pac.  Eep.  .431;  Gotelli 
V.  Cardelli,  26  Nev.  382, 69  Pac.  Eep.  8. 

If  a  decree  adjudicating  water 
rights  was  subject  to  two  construc- 
tions, one  of  which  would  recognize 
a  valid  appropriation  only  upon  a 
beneficial  user  of  the  water,  as  re- 
quired by  law,  and  the  other  of  which 
would  not,  equity  and  public  policy 
would  demand  the  former  construc- 
tion. Drach  v.  Isola,  48  Colo.  134, 
109  Pac.  Eep.  748. 

"There  is  a  great  confiiet  in  the 
testimony  as  to  the  duty  of  water  on 
this  land,  namely,  the  actual  amount 
needed  for  the  use  to  which  it  is  to 
be  applied,  and  this  is  the  limit  to 
which  a  party  is  entitied,  regardless 
of  the  fact  that  he  may  have  actually 
diverted  much  more  water  for  a  long 
period  of  time."   Little  Walla  Walla 

Irr.  Union  v.  Finis  Irr.  Co., Ore. 

,  124  Pac.  Eep.  666. 
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since  a  right  to  the  use  of  water  is  limited  in  time  and  volume  to 
the  extent  of  the  needs  of  the  party  in  whose  favor  such  right  is 
established  for  the  purpose  nsimed,  the  law  reads  this  limitation  into 
decrees  establishing  such  rights.^"  It  is  even  held  in  a  recent  case 
that  where  a  quantity  of  water  was  awarded  to  the  plaintiff,  as 
against  non-answering  defendant,  far  greater  than  was  necessary 
for  his  use,  the  decree  will  be  modified  by  reducing  the  quantity  of 
water  originally  awarded.  ^^  In  rendering  its  decree  as  to  the 
quantity  of  water,  the  Court  should  take  into  consideration  all  the 
facts  and  circumstances  bearing  upon  the  rights  of  the  parties  of 
each  particular  case.  No  fixed  rule  can  be  laid  down  as  to  the  quan- 
tity of  water  necessary  to  any  beneficial  use  or  purpose  or  the 
amount  and  kind  of  evidence  necessary  to  support  a  decree  for  the 
adjudication  of  water  rights,  but  each  decree  must  depend  for  its 
support  upon  the  evidence  admitted  in  that  particular  case.^^  Jq 
any  event,  the  most  that  ditch  owners  are  entitled  to  have  awarded 
at  any  time  is  that  the  amounts  to  which  they  are  respectively  en- 
titled shall  flow  to  the  head  of  their  ditches.i3 


10  White  V.  Nuckolls,  49  Colo.  170, 
112  Pae.  Eep.  329;  Medano  D.  Co.  v. 
Adams,  29  Colo.  317,  68  Pac.  Eep. 
431. 

11  WHted  V;  Cavin,  55  Ore.  98,  105 
Pae.  Eep.  396. 

12  X.  T.  Irr.  Ditoh  Co.  v.  Buffalo 
Creek  Irr.  Co.,  25  Colo.  529,  55  Pae. 
Eep.  720;  aflarming  Id.,  9  Colo.  App. 
438,  49  Pae.  Eep.  264. 

See,  also.  Kirk  v.  Bartholomew,  2 
Idaho  1087,  3  Idaho  (Hasb.)  367,  29 
Pac.  Eep.  40;  Geertson  v.  Barrack,  2 
Idaho  1066,  3  Idaho  344,  29  Pae.  Eep. 
42;  Huffner  v.  Sawday,  153  Cal.  86, 
94  Pae.  Eep.  424;  Gould  v.  Eaton, 
117  Cal.  539,  49  Pae.  Eep.  577,  28 
li.  E.  A.  181. 

Where  the  decree  does  not  comply 
with  the  record  in  the  case  the  Su- 
preme Court  may  modify  the  decree 
so  as  to  make  it  comply  with  the 
record.  Becker  v.  Marble  Creek  Irr. 
Co.,  15  Utah  225,  49  Pac.  Eep.  892, 
1119. 


See,  also,  appeal  in  actions  adjudi- 
cating water  rights.  Sec.  1565. 

18  KeUy  V.  Hynes,  41  Mont.  1,  108 
Pac.  Eep.  785;  Sayre  v.  Johnson,  33 
Mont.  15,  81  Pae.  Eep.  389;  Peathef- 
man  v.  Hennessy,  42  Mont.  535,  113 
Pac.  Eep.  751. 

A  decree  which  does  not  designate 
the  point  of  measurement  is  imper- 
fect and  may,  upon  application,  be 
modified  in  that  particular.  Stiekuey 
V.  Hanrahan,  7  Idaho  424,  63  Pac. 
Eep.  189. 

But  see  Eiverside  Heights  W.  Co.  v. 
Eiverside  Trust  Co.,  148  Cal.  457,  83 
Pac.  Eep.  1003,  where  it  is  held  that 
a  judgment  fixing  the  rights  of  users 
of  water  from  an  irrigation  canal 
with  reference  to  the  amount  of  water 
flowing  in  the  canal  is  not  indefinite 
for  failure  to  fix  the  place  of  meas- 
urement of  the  water,  but  means  the 
amount  received  at  its  head  for  use 
below. 

However,  a  decree  that  a  party  was 
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A  decree  was  sustained  where  it  was  found  that  the  plaintiffs 
were  entitled  to  aU  the  water  of  a  small  stream,  which  was  much  less 
than  the  amount  claimed ;  and  the  claim  being  in  inches,  a  failure  to 
find  under  what  pressure  the  water  was  measured  was  not  prejudicial 
to  the  defendant,  who  claimed  as  a  riparian  owner  in  a  State  where 
riparian  rights  were  not  recognized.^* 

A  judgment  and  decree  adjudicating  the  rights  of  priorities  to 
the  use  of  the  waters  of  the  main  ^ream  carries  with  it  and  adjudi- 
cates the  same  as  to  the  waters  of  the  tributaries  of  such  stream 
above  the  respective  places  and  points  of  diversion.i^ 

In  the  absence  of  both  statute  and  contract,  where  an  economy  in 
the  use  of  water  may  be  made,  the  Court  may  decree  the  rotation  of 
water  among  the  several  users,  and  also  in  eases  involving  prior  and 
subsequent  appropriations.i^  Where  by  the  data  given  in  the 
decree  the  water  for  a  certain  number  of  acres  is  incapable  of  being 
approximately  ascertained,  such  decree  will  be  reversed  on  appeal.!'^ 
Again,  as  the  law  favors  periodical  appropriations,!^  a  decree  may 
also  award  a  certain  amount  of  water  to  be  used  during  certain 
periods  of  time,  as  for  so  many  days  or  hours  during  a  week,i9  or 


entitled  to  "150  inches,  statutory 
measurement,"  was  held  void  for  un- 
certainty, where  it  nowhere  appeared 
what  statutory  measurement  was  re- 
ferred to,  and  the  term  inch  being  in- 
definite. In  re  Huntley,  85  Fed.  Kep. 
889,  29  0.  C.  A.  468. 

And,  for  the  same  reason,  a  verdict 
and  judgment  that  the  plaintiff  vras 
entitled  to  "forty  inches,  miner's 
measurement."  Dougherty  v.  Hag- 
gin,  56  Cal.  522,  Id.,  61  Cal.  305. 

See,  also,  Elmer  v.  McCune,  29  Utah 
320,  81  Pac.  Eep.  159;  DriskiU  v. 
Eebbe,  22  S.  D.  242,  117  N.  W.  Eep. 
135. 

But  see  Miller  v.  Dondero,  139  Cal. 
643,  73  Pac.  Eep.  583,  where  a  decree 
in  inches  measured  under  a  four-inch 
pressure  was  upheld. 

See,  also,  Bledsoe  v.  Deckrow,  132 
Cal.  312,  64  Pae.  Eep.  397;  Frey  v. 
Lowden,  70  Cal.  550,  11  Pae.  Eep. 
838;    Alhambra   etc.   Co.  v.   Eiehard- 


son,  95  Cal.  490,  30  Pae.  Eep.  577; 
Fluke  V.  Ford,  35  Colo.  112,  84  Pac. 
Bep.  469. 

For  the  miner's  inch  as  a  standard 
of  measurement,  see  Sees.  889-891. 

14  Drake  v.  Earhart,  2  Idaho  750, 
23  Pae.  Eep.  541. 

isjosslyu  V.  Daly,  15  Idaho  137, 
96  Pac.  Eep.  568. 

16  McCoy  V.  Huntley,  —  Ore.  — > 
119  Pac.  Eep.  481. 

See,  also,  Hufford  v.  Dye,  —  Cal. 
— ,  121  Pac.  Eep.  400. 

See,  also,  for  rotation  of  water  as 
a  matter  of  economy,  Sees.  909,  910. 

17  Nephi  Irr.  Go.  v.  Vickers,  15 
Utah  374,  49  Pae.  Eep.  301;  Smith 
V.  Phillips,  6  Utah  376,  23  Pac.  Eep. 
932. 

18  For  periodical  appropriations, 
see  See.  786. 

19  Santa  Paula  Waterworks  v.  Per- 
alta,  113  Cal.  38,  45  Pac.  Eep.  168; 
Cave  V.  Crafts,  53  Cal.  135;  Eodgers 
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during  certain  months  of  the  year,2o  or  during  certain  hours  of  the 
day.2i 


§  1559.  Decrees  and  judgments — Apportioning  the  water  be- 
tween riparian  proprietors. — As  we  have  seen  in  previous  sections 
of  this  chapter,  in  those  States  which  adhere  to  the  common  law 
doctrine  of  riparian  rights,  an  action  in  equity  will  lie  to  adjudicate 
the  right  to  use  the  water  and  to  apportion  the  same  between  the 
owners  of  lands  through  which  or  adjoining,  which  the  natural 
streams  flow.^  Whtre  it  has  been  determined  by  the  Court  that 
certain  parties  by  virtue  of  their  riparian  ownership  are  entitled  to 
the  use  of  water,  the  Court  must  make  its  findings  to  that  effect  and 
render  a  decree  apportioning  the  use  of  the  water  among  the  respec- 
tive owners  on  the  same  stream.  And,  as  is  the  case  with  other  de- 
crees in  actions  of  this  nature,^  a  decree  apportioning  the  rights  to 
the  use  of  the  water  among  the  respective  riparian  owners  must  de- 
pend upon  the  facts  and  circumstances  developed  by  the  evidence 
of  each  particular  case,  and  must  be  definite  and  certain  as  to  the 
quantity  of  water  awarded  to  each  of  the  parties.^     In  addition  to 


V.  Pitt,  89  Fed.  Eep.  420,  129  Ped. 
Eep.  932;-Eose  v.  Mesmer,  142  Cal. 
322,  75  Pae.  Eep.  905;  Union  M.  & 
M.  Co.  V.'  Dangberg,  81  Fed.  Eep.  73; 
Lytle  Creek  W.  Co.  v.  Perdew,  65 
Cal.  447,  2  Pac.  Eep.  732,  4  Pae.'  Eep. 
426;  McGillivray  v.  iJvans,  27  Cal. 
92,  11  Morr.  Min.  Eep.  209. 

Sunday  water  and  night  water  may 
be  designated  in  a  decree.  Hawaiian 
etc.  Co.  V.  Wailuku  Sugar  Co.,  15 
Hawn.  675;  Id.,  14  Hawn.  50. 

20  Town  of  Suisun  v.  De  Freitas, 
142  Cal.  350,  75  Pac.  Eep.  1092. 

21  Craig  V.  Crafton  W.  Co.,  141  Cal. 
178,  74  Pac.  Eep.  762;  Frey  v.  Low- 
den,  70  Cal.  550,  11  Pae.  Eep.  838; 
Steinberger  v.  Meyer,  130  Cal.  156, 
62  Pac.  Eep.  483 ;  Miller  v.  Thompson, 
139  Cal.  643,  73  Pae.  Eep.  583;  Eose 
V.  Mesmer,  142  Cal.  322,  75  Pae.  Eep. 
905 ;  Bledsoe  v.  Deckrow,  132  Cal.  312, 
64  Pac.  Eep.  397. 


1  See  actions  to  apportion  the  use 
of  waters  among  riparian  proprietors, 
Sec.  1538. 

For  actions  to  determine  the  rights 
as  between  appropriators  and  riparian 
proprietors,  see  Sec.  1540. 

For  pleadings  by  riparian  propri- 
etors, see  Sec.  1548. 

2  See  Sees.  1558,  1559,  1560,  1564. 

3  Where  a  judgment  was  held  un- 
certain, see  Steinberger  v.  Meyer,  130 
Cal.  156,  62  Pac.  Eep.  483;  Wallace 
V.  Farmers'  D.  Co.,  130  Cal.  578,  62 
Pac.  Eep.  1078;  Strong  v.  Baldwin, 
154  Cal.  150,  97  Pac.  Eep.  178,  129 
Am.    St.    Eep.    141;    Caviness    v.    La 

Grande  Irr.  Co.  Ore.  ,   119 

Pac.  Eep.  731. 

A  party  in  a  suit  between  lower 
and  upper  riparian  proprietors  to  de- 
termine their  rights  to  the  waters  of 
a  stream  can  not  complain  of  a  judg- 
ment because  it  gives  him  no  more 
than  the  law  allows,  independent  of 
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this,  decrees  in  these  actions  must  be  rendered  with  a  view  to  the 
adjustment  of  the  relative  rights  of  all  the  riparian  owners  upon  the 
same  stream  where  those  rights  would  be  affected  by  a  decree.  It 
is  the  duty  of  the  Court  of  equity  to  determine  the  respective  rights 
of  the  parties  so  as  to  give  to  each  the  just  proportion  to  which  he 
may  be  entitled.*  Where  the  water  awarded  to  each  party  is  stated 
as  a  certain  quantity  of  the  water  flowing  in  the  stream,  it  should 
be  stated  definitely  in  some  reco§pized  standard  for  the  measure- 
ment of  water,  as  in  cubic  feet  per  second  of  time,  or  acre  feet,  or 
inches,'  where  the  pressure  is  named.^  But  other  standards  for  the 
apportionment  of  waters  are  also  recognized.  The  decree  may  award 
a  certain  proportion  of  the  entire  flow  of  the  stream  during  aU  of 
the  time.®  Or,  as  is  the  case  with  appropriators,  the  Court  may  ap- 
portion the  water  of  the  stream  among  the  respective  riparian  own- 
ers thereon,  by  decreeing  that  each  use  all  of  the  water  of  the  stream 
during  different  and  definite  periods  of  time.  This  is  the  more  com- 
mon practice  where  the  stream  is  small  and  to  divide  it  would  injure 
the  rights  of  all.'''  So,  where  two  riparian  owners  owned  land  upon 
a  very  small  stream,  where  the  flow  could  not  be  divided  so  that 


the  judgment.     Filippini  v.  Hewlett, 
, Cal. ,  121  Pae.  Eep.  376. 

4  Anaheim  W.  Co.  v.  Semitropie  W. 
Co.,  64  Cal.  185,  30  Pae.  Eep.  623; 
Meng  V.  CofEe7,  67  Neb.  500,  93  N. 
W.  Eep.  713,  60  L.  E.  A.  910,  108 
Am.  St.  Eep.  697. 

5  For  the  measurement  of  water, 
see  Sees.  888-900. 

Lone  Tree  Diteh  Co.  v.  Cyclone  D. 
Co.,  15  S.  D.  519,  91  N.  W.  Eep.  352; 
Id.,  26  S.  T>.  307,  128  N.  W.  Eep.  596; 
Sanders  v.  Wilson,  34  Wash.  659,  76 
Pae.  Eep.  280. 

6  Verdugo  W.  Co.  v.  Verdugo,  152 
Cal.  655,  93  Pae.  Eep.  1021;  Harris 
V.  Harrison,  93  Cal.  676,  29  Pae.  Eep. 
325;  Nesalhous  v.  Walker,  45  Wash. 
621,  88  Pao.  Eep.  1032;  Charnoek 
V.  Higuerra,  111  Cal.  473,  44  Pao. 
Eep.  171,  32  L.  E.  A.  190,  52  Am.  St. 
Eep.  195. 

7  Wiggins  V.  Museupiabe  etc.  Co., 
113   Cal.   182,  45  Pae.  Eep.   160,  32 


L.  E.  A.  667,  54  Am.  St.  Eep.  337; 
Craig  V.  Crafton  W.  Co.,  141  Cal;  178, 
74  Pao.  Eep.  762;  Harris  v.  Harrison, 
93  Cal.  676,  29  Pae.  Eep.  325;  Smith 
V.  Corbit,  116  Cal.  587,  48  Pae.  Eep. 
725;  Anderson  v.  Cook,  25  Mont.  330, 
64  Pae.  Eep.  873,  65  Pae.  Eep.  113, 
66  Pae.  Eep.  504;  Hough  v.  Porter, 
51  Ore.  318,  372,  95  Pae.  Eep.  732, 
98  Pae.  Eep.  1083,  102  Pae.  Eep.  728. 
■  The  extent  of  a  riparian  owner's 
right  to  use  water  for  irrigation  is 
indefinite,  uncertain,  and  subject  to 
fluctuation,  as  it  must  always  be  de- 
pendent on  the  future  like  needs  of 
other  riparian  owners;  there  is  no  pri- 
ority of  right  between  them,  and  no 
riparian  ownership  of  a  definite 
amount  of  water,  as  against  other 
riparian  owners.  Hence,  no  definite 
amount  ean  be  decreed  for  the  use  of 
any  one  riparian  owner.  Little  Walla 
Walla  Irr.  TTnion  v.  Finis  Irr.  Co., 
Ore. ,  124  Pae.  Eep.  666. 
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either  owner  could  receive  any  material  benefit,  the  Court  held  that 
the  only  way  to  preserve  the  rights  and  to  render  them  beneficial, 
was  to  decree  to  the  parties  the  use  of  the  full  flow  of  the  stream 
during  alternating  periods  of  time.s  It  is  held  in  an  Oregon  case 
that  for  the  protection  of  the  rights  of  the  several  riparian  proprie- 
tors that  a  Court  of  equity  may  apportion  the  flow  of  the  stream, 
after  the  natural  wants  of  the  several  proprietors  have  been  satis- 
fied, in  such  a  manner  as  may  be  just  and  equitable  under  the  cir- 
eumstances.8  As  we  have  discussed  in  a  previous  portion  of  this 
work,  riparian  proprietors,  as  between  themselves,  have  a  right  to 
a  reasonable  quantity  of  water  flowing  by  their  lands,  with  refer- 
ence to  the  same  rights  of  all  the  other  proprietors  upon  the 
stream.  10  Therefore,  a  Court  of  equity  in  making  the  apportion- 
ment of  the  use  of  the  water  must  follow  this  rule,  and  so  appor- 
tion the  water  as  wiU  give  a  reasonable  use  of  the  water  to  each  pro- 
prietor, as  the  facts  and  circumstances  of  the  case  will  warrant.  ^^ 


8  Harris  t.  Harrison,  93  Cal.  676, 
29  Pac.  Eep.  325. 

See,  also,  Gutierrez  v.  Wege,  151 
CaL  587,  91  Pac.  Eep.  395;  Wut- 
chumna  W.  Co.  v.  Pogue,  151  Cal.  105, 
90  Pae.  Eep.  362;  Metoalf  v.  Faucher, 

Tex.  Civ.  App.  — ,  99  S.  W.  Eep. 

1038;  Wiggins  v.  Museupiabe  etc.  Co., 
113  Cal.  182,  45  Pae.  Eep.  160,  32 
L.  E.  A.  667,  54  Am.  St,  Eep.  337; 
Lux  V.  Haggin,  69  Cal.  255,  4  Pae. 
Eep.  919,  10  Pae.  Eep.  674;  Smith  v. 
Corbit,  116  Cal.  587,  48  Pac.  Eep. 
725;  Meng  v.  GoSej,  67  Neb.  500,  93 
N.  W.  Eep.  713,  60  L.  E.  A.  910,  108 
Am.  St.  Eep.  697;  Craig  v.  Crafton 
W.  Co.,  1,41  Cal.  178,  74  Pae.  Eep. 
762;  Anderson  v.  Bassman,  140  Fed. 
Eep.  14,  140  Fed.  Eep.  10;  Sogers  v. 
Overaoker,  4  Cal.  App.  333,  87  Pac. 
Eep.  1107;  Williams  v.  Altnow,  51 
Ore.  275,  95  Pae.  Eep.  200,  97  Pae. 
Bep.  539;  Eiverside  W.  Co.  v.  Gage, 
89  Cal.  410,  26  Pae.  Eep.  889;  San 
Luis  W.  Co.  V.  Estrada,  117  Cal.  182, 
48  Pae.  Eep.  1075;  Monteeito  etc.  Co. 
V.   Santa  Barbara,   151   Cal.   377,   90 


Pae.  Eep.  935;  Mace  v.  Mace,  40  Ore. 
586,  67  Pac.  Eep.  660,  68  Pac.  Eep. 
737. 

9  Jones  V.  Conn,  39  Ore.  30,  64  Pae. 
Eep.  855,  65  Pae.  Eep.  1068,  54  L. 
E.  A.  630,  87  Am.  St.  Eep.  634. 

10  For  the  rights  of  riparian  pro- 
prietors as  between  each  other,  se« 
Sees.  490-495,  508-513. 

11  Eogers  v.  Overacker,  4  Cal.  App. 
333,  87  Pac.  Eep.  1107;  Jones  v. 
Conn,  39  Ore.  30,  64  Pac.  Eep.  855, 
65  Pae.  Eep.  1068,  54  L.  E.  A.  360, 
87  Am.  St.  Eep.  634;  Monteeito  ete. 
Co.  v.  Santa  Barbara,  151  Cal.  377, 
90  Pae.  Eep.  935;  Eiverside  W.  Co.  v. 
Sargent,  112  Cal.  230,  44  Pac.  Eep. 
560;  Mentone  Irr.  Co.  v.  Eedlands  etc. 
Co.,  155  Cal.  323,  100  Pac.  Eep.  1082, 
22  L.  E.  A.,  N.  S.,  382,  17  Am.  &  Eng. 
Ann.  Gas.  1222. 

However,  where  the  pleadings  were 
not  drawn  with  the  object  of  deter- 
mining the  rights  between  the  parties, 
and  there  was  no  evidence  before  the 
court  from  which  it  could  have  ad- 
judged the   respective   rights   of   the 
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§  1560,  Decrees  and  judgments— In  actions  to  quiet  title  to 
ditches  and  canals. — When  in  actions  to  quiet  title  to  ditches  and 
canals  or  easements  therefor,  the  Court  has  determined  from  the  evi- 
dence in  the  ease  that  certain  parties  have  rights  in  such  property- 
it  should,  by  proper  decree,  set  forth  specifically  the  respective 
rights  of  such  parties ;  and,  in  the  same  action,  it  may  enjoin  the  in- 
terference with  those  rights  by  the  other  parties  to  the  action,  i 
And,  although  the  right  to  a  ditch  or  canal  and  a  water  right  are 
separate  species  of  property,^  and  a  decree  awarding  certain  rights 
to  the  use  of  water  does  not  in  itself  concern  those  in  a  ditch  or 
canal,  or  the  reverse,^  where  the  pleadings  are  properly  drawn  to 
that  effect,  the  Court  may,  in  the  same  action,  adjudicate  both  the 
water  rights  and  the  right  to  the  ditch  or  canal  used  in  connection 
therewith,  and  render  a  decree  quieting  the  title  in  the  respective 
owners  to  both.-* 


parties,  it  is  not  error  for  the  court 
not  to  liave  determined  their  respec- 
tive riparian  rights.  Coleman  v.  Le 
Franc,  137.  Cal.  214,  69  Pae.  Hep. 
1011. 

In  determining  the  quantity  of  land 
tributary  to  and  lying  along  a  stream 
which  a  single  proprietor  may  irrigate, 
the  principle  of  equality  of  right  with 
others  should  control,  irrespective  of 
the  accidental  matter  of  governmental 
subdivisions  of  the  land.  Clark  v. 
AUaman,  71  Kan.  206,  80  Pae.  Rep. 
571,  70  L.  R.  A.  971. 

1  For  actions  to  quiet  title  to  ditches 
and  canals,  see  See.  1541. 

Hoyt  V.  Hart,  149  Cal.  722,  87  Pae. 
Eep.  569;  Bashore  v.  Mooney,  4  Cal. 
App.  276,  87  Pae.  Rep.  553;  Shaw  v. 
Proffitt,  57  Ore.  192,  109  Pae.  Rep. 
584;  Crawford  v.  Minnesota  etc.  Co., 
15  Mont.  153,  38  Pae.  Eep.  713. 

One's  right  to  an  irrigation  ditch 
can  not  be  adjudicated  in  a  suit  to 
which  he  is  not  a  party.  Ruhnke  v. 
Aubert,  58  Ore.  6,  113  Pae.  Rep.  38. 

2  See  Sees.  764,  834. 

3  Parke  v.  Boulware,  7  Idaho  490, 


63  Pae.  Rep.  1045;  Nevada  etc.  Co. 
V.  Kidd,  37  Cal.  282. 

4  Fudiekar  v.  East  Riverside  Irr. 
Dist.,  109  Cal.  29,  41  Pae.  Rep.  1024; 
Smith  V.  Hawkins,  127  Cal.  119,  59 
Pae.  Rep.  295;  San  Jose  etc.  Co.  v. 
San  Jose  Ranch  Co.,  129  Cal.  673,  62 
Pae.  Eep.  269;  Village  of  Hailey  v. 
Riley,  14  Idaho  481,  95  Pae.  Rep.  686, 
17  L.  B.  A.,  N.  S.,  86;  Collins  v.  Gray, 
154  Cal.  131,  97  Pae.  Rep.  142;  Hay- 
ward  V.  Mason,  54  Wash.  649,  104 
Pae.  Eep.  139;  Id.  54  Wash.  653,  104 
Pae.  Eep.  141;  Smith  Canal  or  Ditch 
Co.  V.  Colorado  etc.  Co.,  34  Colo.  485, 
82  Pae.  Eep.  940,  3  L.  E.  A.,  N.  S., 
1148;  Feeney  v.  Chester,  7  Idaho  324, 
63  Pae.  Eep.  192;  Arroyo  Ditch  Co. 
V.  Dorman,  137  Cal.  611,  70  Pae.  Eep. 
737;  Board  of  Eegents  v.  Hutchinson, 
46  Ore.  57,  78  Pae.  Eep.  1028;  Blake 
V.  Boye,  38  Colo.  55,  88  Pae.  Rep. 
470,  8  L.  R.  A.,  N.  S.,  418;  CoUins  v. 
Gray,  154  Cal.  131,  97  Pae.  Rep.  142; 
Fluke  V.  Ford,  35  Colo.  112,  84  Pae. 
Rep.  469. 

For  decrees  quieting  title  to  water 
rights,  see  Sees.  1557,  1558. 
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In  its  decree  quieting  the  title  to  ditches  and  canals,  the  Court 
should  be  as  definite  and  certain  in  the  description  as  to  the  rights 
awarded  to  the  respective  parties  as  is  possible.  The  ditch  and 
canal  should  be  described  with  sufficient  certainty,  the  lands  over 
which  it  runs,  and  the  particular  rights  awarded  to  each  of  the 
parties.^ 

§  1561. '  Decrees  and  judgments — Apportioning  the  subter- 
ranean waters  among  the  owners  of  the  land.— As  we  have  seen  in 
other  sections  of  this  work,  the  right  to  the  use  of  water  flowing  or 
percolating  through  subterranean  water-bearing  strata  is  first  in 
the  land  owners  of  the  lands  through  which  such  waters  flow  or 
percolate,  for  use  on  such  lan,ds ;  ^  and,  second,  should  there  be  a 
surplus  of  water  over  and  above  the  needs  of  such  land  owners  on 
their  lands,  others  may  appropriate  such  waters  and  conduct  them 
to  distant  lands.2  But  as  between  the  land  owners  themselves,  as 
was  said  upon  the  rehearing  of  the  case  of  Katz  v.  'Walkinshaw,^ 
"Disputes  between  overlying  land  owners,  concerning  water  for  use 
on  the  land,  to  which  they  have  an  equal  right,  in  cases  where  the 
supply  is  not  sufficient  for  all,  are  to  be  settled  by  giving  to  each 
a  fair  and  just  proportion."  This  rule  is  based  upon  the  analo- 
gous rule  adopted  by  the  courts  for  the  apportionment  of  waters 
of  a  stream  among  the  various  riparian  owners  on  the  same  stream.* 
And,  in  a  suit  to  adjudicate  such  rights,  it  is  held  that  the  Court  by 
decree  may  make  reasonable  regulations  for  the  use  of  the  water 
by  the  parties  to  the  action,  fixing  the  time  when  each  may  take  it, 
and  the  quantity  to  be  taken,  provided  that  such  decree  be  adequate 
to  protect  the  land  owner  having  a  paramount  right  to  the  use  of 
the  water,  and  to  prevent  the  destruction  of  that  right.^ 

B  See  cases  cited  supra.  *  For   decrees   apportioning   waters 

1  For  rights  to  subterranean  waters,  among  riparian  owners,  see  See.  1559. 
see  Sees.  1148-1211.  For  the  correlative  rights  of  land 

For  actions  to  apportion  such  wa-  owners,  see  Sees.  1198-1200. 
ters,  see  See.  1539.            '  5  Burr  v.   Maolay  Eaneho   W.   Co., 

See,  also,  Katz  v.  Walkinshaw,  141  154  Gal.  428,  98  Pae.  Eep.  260,  where 

Cal.  116,  70  Pac.  Eep.  663,  74  Pae.  it  is  held  that  a  judgment,  fixing  the 

Eep.  766,  64  L.  E.  A.  236,  99  Am.  St.  rights    of    adjoining   land   owners   to 

Eep.  35.  take  percolating  water  from  a   com- 

2  Burr  T.  Maolay  Bancho  W.  Co.,  mon  underlying  basin,  should  be  so 
154  Cal.  428,  98  Pae.  Eep.  260.  framed  as  to  prevent  a  depletion  of 

3  Supra.  the  basiu,  limiting  the  amount  taken 
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From  the  reported  cases  it  seems  that  the.  trial  courts  have  had 
considerable  difiBculty  in  making  their  findings  upon  which  to  base 
their  decrees  in  cases  involving  the  rights  of  the  respective  parties 
to  subterranean  waters  percolating  or  flowing  through  underground 
strata.  This  is  due  to  the  fact  that,  as  said  by  Mr.  Justice  Brewer, 
in  the  case  of  Kansas  v.  Colorado:  "The  underground  movement 
of  water  will  always  be  a  problem  of  uncertainty."  ^  In  some  cases 
the  trial  Court  shirked  the  duty  of  pairing  its  findings  and  by  decree 
apportioned  the  water  among  those  who  were  entitled  to  its  use.'^ 
By  this  action  the  very  purpose  of  the  action  is  defeated,  and  sub- 
jects the  parties  to  future  litigation  in  order  to  determine  their  re- 
spective rights.  It  is  the  duty  of  the  Court  in  these  cases  to  make 
its  findings,  upon  which  it  must  make  its  awards  of  the  quan- 
tity of  water  each  party  is  entitled  to  use,  and  not  shirk  this  duty, 
however  great  the  intrinsic  difficulty.  And,  as  said  by  Mr.  Justice 
Shaw,  in  Katz  v.  Walkinshaw:  ^  "The  objection  that  this  rule  of 
correlative  rights  will  throw  upon  the  Court  a  duty  impossible  of 
performance — that  of  apportiordng  an  insufficient  supply  of  water 
among  a  large  number  of  users — ^is  largely  conjectural.  No  doubt 
cases  can  be  imagined  where  the  task  would  be  extremely  difficult, 
but,  if  the  rule  is  the  only  just  one — as  we  think  has  been  shown — 
the  difficulty  in  its  application  in  extreme  cases  is  not  a  sufficient 
reason  for  abandoning  it,  and  leaving  property  without  any  pro- 
tection of  the  law." 

§  1562.  Decrees  and  judgments — For  costs. — ^TJpon  the  subject 
of  judgment  for  costs  in  cases  for  the  adjudication  of  water  rights, 
the  general  rule,  as  in  other  cases,  is  that  the  party  ultimately  de- 
feated is  liable  for  the  costs  in  the  action,  so  far  as  they  are  legiti- 

by  all  the  eonsumera  to  a  quantity,  as  Mentone  Irr.  Co.  v.  Redlands  etc.  Co., 

near  as  may  be,  equal  to  the  average  155  Cal.  323,  100  Pac.  Kep.  1082,  22 

constant  supply  from  the  rainfall.  L.  E.  A.,  N.  8.,  382,  17  Am.  &  Eng. 

See,  also,  Verdugo  etc.  Co.  v.  Ver-  Ann.  Cas.  1222;  Le  Quime  v.  Cham- 

dugo,  152  Cal.  655,  93  Pae.  Eep.  102l';  bers,  15  Idaho  405,  98  Pac.  Eep.  415, 

MeClintock  v.  Hudson,  141  Cal.  275,  22  L.  E.  A.,  N.  S.,  76. 

74  Pac.  Eep.  849 ;  Cohen  v.  La  Canada  6  Kansas  v.  Colorado,  206  U.  S.  46, 

etc.  Co.,  142  Cal.  437,  76  Pae.  Eep.  51  L.  Ed.  956,  27  Sup.  Ct.  Eep.  655. 

47;  Hudson  t.  Dailey,  156  Cal.  617,  7  Montecito  W.  Co.  v.   Santa  Bar- 

105  Pac.  Eep.  748;  MiUer  v.  Bay  Cit-  bara,  144  Cal.  578,  77  Pac.  Eep.  1113. 

ies  W.   Co.,   157   Cal.   256,   107   Pao.  s  Supra. 
Eep.  115,  27  L.  E.  A.,  N.   S.,   772; 
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mate  and  properly  taxed.*  In  these  equitable  actions,  however,  es- 
pecially where  there  is  a  large  number  of  parties,  the  assessment  of 
costs  is  left  largely  to  the  discretion  of  the  Court.  Therefore,  often- 
times, the  costs  of  such  actions  are  prorated  between  the  parties 
according  to  their  respective  rights  as  awarded  in  the  action.^ 
Again,  in  a  recent  Oregon  case,  it  was  held  that,  where  the  parties 
were  numerous  and  it  would  be  difficult,  if  not  impracticable,  to 
equitably  adjust  the  costs  in  the  lower  court,  and  all  the  parties 
were  materially  benefited  by  having  their  rights  definitely  deter- 
mined, costs  were  prdperly  denied  to  all  parties.^  Again,  the  actual 
costs  incurred  by  the  Court  are  sometimes  prorated  by  the  Court 
equitably  between  the  respective  parties,  and  the  individual  costs  of 
each  party  must  be  paid  by  the  party  incurring  them.'*  And,  where 
both  plaintiEE  and  defendants  failed  to  make  a  case,  it  is  held  that 
each  should  pay  his  own  costs.^  But,  as  the  majority  of  these  cases. 
require  considerable  time  of  the  Court,  and  a  great  deal  of  testi- 
mony must  be  introduced,  a  portion  of  which  must  be  based  upon 
surveys  of  the  premises  and  the  measurement  of  the  water,  there  are 
always  certain  legitimate  expenses  which  must  be  paid  by  some  one. 
As  was  said  in  an  Idaho  case:  "Every  person  who  appropriates 
water  under  the  laws  of  this  State  must  remember  that  it  is  sure 
to  cost  something  for  the  adjudication  of  such  rights,  and  that  they 

1  Senior  v.  Anderson,  130  Cal.  290,      95  Pae.  Rep.  732,  98  Pae.  Rep.  1083, 
62  Pae.  Eep.  563;  Bathgate  v.  Irvine,      102  Pae.  Rep.  728. 

126  Cal.   135,  58  Pae.  Rep.   442,   77  See,  also,  Rutherford  v.  Lucerne  etc. 

Am.  St.  Rep.  158;  Jones  v.  Conn,  39  Co.,  12  "W70.  299,  75  Pae.  Rep.  445; 

Ore.   30,   64  Pae.  Rep.   855,   65  Pae.  Gutierrez  v.  Wege,  145  Cal.  730,  79 

Rep.  1068,  54  L.  R.  A.  630,  87  Am.  Pae.  Rep.  449;  Southside  Imp.  Co.  v. 

St.  Eep.  634.  Burson,   147  Cal.  401,   81  Pae.   Eep. 

2  Bathgate  v.  Irnne,  126  Cal.  135,  1107. 

58  Pae.  Eep.  442,   77   Am.   St.  Eep.  *  Himning  v.  Porter,   6   Ariz.   171, 

158;   Hoyt  v.  Hart,  149  Cal.  722,  87  54  Pae.  Eep.  584;   Boise  etc.  Co.  v. 

Pae.  Eep.  569.  Stewart,   10   Idaho   38,   77  Pae.  Eep, 

The  trial  eourt  having  discretionary  25,  321. 

power  in  taxing  costs,  a  decree  in  re-  5  Patterson  v.   Numberg,   17   Colo, 

speet  thereto  wiU  not  be  disturbed  un-  App.  223,  68  Pae.  Eep.  134. 

less  the  discretion  is  abused.    Gardner  See,  also,  Ison  v.  Sturgill,  57  Ore. 

V.  Wright,  49  Ore.  609,  91  Pae.  Eep.  i09,  109  Pao.  Rep.  579,  110  Pae.  Rep. 

286.  535. 

a  Hough  V.  Porter,  51  Ore.  318,  372, 
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must  pay  the  costs."  ^  Therefore,  a  number  of  the  States  have  pro- 
vided by  special  statutes  as  to  what  expenses  connected  with  the 
trial  of  these  cases  may  be  assessed  as  legitimate  costs,  and  by  whom 
they  must  be  paid.  Upon  the  question  of  the  assessment  of  expenses 
incurred  for  surveys  of  the  premises  and  for  the  measurements  of 
water,  the  rule  is  that,  where  such  surveys  and  measurements  are 
made  under  an  order  of  the  trial  Court,  the  expenses  therefor 
may  be  properly  taxed  as  costs  against  the  appropriators  and  claim- 
ants of  the  water  who  are  parties  to  the  action.'^  "Where,  however, 
in  an  action  to  quiet  title,  the  surveys  and  maps  were  prepared  by 
experts,  by  direction  of  one  of  the  parties  alone,  and  not  by  order 
of  the  Court,  it  is  held  error  to  assess  the  expenses  for  the  same 
as  costs.* 

§  1563.  The  decree  and  judgment — ^As  res  judicata — ^Rights  by 
appropriation,  etc. — ^As  we  have  discussed  in  previous  sections,^ 
the  decrees  and  judgments  in  actions  to  determine  and  settle  water 
rights,  and  to  quiet  title  thereto  in  the  parties  to  whom  such  rights 
are  awarded  by  the  Court,  should  be  so  definite  and  certain  as  to  the 
exact  rights  of  each  party  as  to  constitute  an  estoppel  between  the 
parties,^  and  to  be  a  full,  complete,  and  definite  adjudication  of  the 
entire  subject  matter,  as  between  the  parties  to  the  action.  In  other 
words,  it  must  be  res  judicata,  or  the  subject  must  be  fully  adjudi- 
cated, so  as  to  leave  the  subject  in  such  a  condition  of  settlement 
that  another  action  can  not  be  maintained  between  the  same  parties 
concerning  the  same  rights. 

6  Boise  etc.  Co.  V.  Stewart,  10  Idaho  Idaho  525,  102.  Pae.  Eep.  481,  14 
38,  77  Pae.  Eep.  25,  321.  Idaho  450,  94  Pae.  Eep.  761;  Boise 

The  legislature  has  no  authority  to  City  etc.  Co.  v.  Stewart,  10  Idaho  38, 

compel  a  county  to  pay  the  costs,  dis-  77  Pae.  Eep.  25,  321. 

bursements,  and  attorney's  fees  in  an  8  Bathgate  v.  Irvine,  126  Cal.  135, 

action  to  settle  the  right  to  the  use  of  58  Pao.  Eep.  442,  77  Am.  St.  Eep.  158 ; 

water,    when    such    county    is    not   a  Senior  v.  Anderson,  130  Cal.  290,  62 

proper   party   to   such   action.     Bear  Pae.  Eep.  563. 

Lake  County  v.  Budge,  9  Idaho  703,  i  For   decrees   and   judgments,   see 

75  Pae.  Eep.  614,  108  Am.  St.  Eep.  Sees.  1557-1562. 

179.  2  Powers  v.  Perry,  12  Cal.  App.  77, 

7  And  this  may  be  done  even  106  Pae.  Eep.  595 ;  Handy  D.  Co.  t. 
though  the  maps,  plats,  etc.,  be  not  South  Side  D.  Co.,  26  Colo.  333,  58 
introduced  in  evidence.  Parmers'  Co-  Pae.  Eep.  30;  Davis  v.  Chamberlain, 
op.  D.  Co.  V.  Eiverside  Irr.  Dist.,  16  51  Ore.  304,  98  Pae.  Eep.  154. 
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In  order  to  constitute  such  a  decree  and  judgment  res  judicata, 
and,  on  that  account,  to  bar  a  subsequent  action,  there  must  be  a 
concurrence  of  the  three  conditions  following,  namely:  First,  the 
identity  of  the  rights  sued  for ;  second,  the  identity  of  the  cause  of 
action;  and,  third,  the  identity  of  the  persons  and  parties  to  the 
action.  Therefore,  where  these  conditions  are  present,  former  de- 
crees which  are  final  and  unreversed  are  res  judicata  of  the  subject 
matter  of  the  suits  as  then  decided  between  the  parties  thereto  and 
their  successors  in  interest,  and  that,  too,  whether  the  Court  based 
its  decree  upon  a  correct  or  erroneous  view  either  of  the  law  or  of 
the  facts.  As  was  held  in  a  recent  case  decided  by  the  Supreme 
Court  of  the  United  States,  a  decree  determining  the  rights  of  an 
irrigation  canal  company  in  the  water  of  a  river,  as  against  the  own- 
ers of  other  irrigation  canals  taking  water  from  the.  same  river,  and 
against  all  persons  claiming  under  them,  is  res  judicata  as  to  such 
canal  owners  and  the  water  users  under  such  canals  in  a  subse- 
quent controversy  over  the  respective  rights  of  the  appropriators  of 
the  waters  of  such  river.^  A  judgment  and  decree  may  also  become 
conclusive  by  lapse  of  time,  although  it  might  have  been  subject  to 
modification  and  correction,  if  proceedings  had  been  promptly  taken 
in  time  for  that  purpose.*  They  are  not  conclusive  as  to  matters 
which  might  have  been  decided  therein,  but  only  as  to  such  matters 

3  Montezuma  0.  Co.  v.  Smithville  La  Poudre  Res.  Co.  v.  Water  Supply- 
Canal  Co.,  218  TT.  S.  317,  54  L.  Ed.  etc.  Co.,  25  Colo.  161,  53  Pae.  Rep. 
1074,  31  Sup.  Ct.  Rep.  67;  afiE'g  Id.,  331,  46  L.  R.  A.  175,  71  Am.  St.  Rep. 
11  Ariz.  99,  89  Pao.  Rep.  512;  131;  Spring  HiU  Irr.  Co.  v.  Lake  Irr. 
Union  M.  &  M.  Co.  v.  Dangberg,  81  Co.,  42  Wash.  379,  85  Pae.  Rep.  6; 
Fed.  Rep.  73;  Neil  v.  Tolman,  12  Draeh  v.  Isola,  48  Colo.  134,  109  Pae. 
Ore.  289,  7  Pae.  Eep.  103 ;  Louden  etc.  Rep.  748 ;  Boulder  etc.  Co.  v.  Lower 
Co.  V.  Handy  D.  Co.,  22  Colo.  102,  43  Boulder  D.  Co.,  22  Colo.  115,  43  Pae. 
Pae.  Eep.  535;  Hall  v.  Lincoln,  10  Rep.  540;  Hawaiian  etc.  Co.  v.  Wailu- 
Colo.  App.  360,  50  Pae.  Rep.  1047;  ku  Sugar  Co.,  14  Hawn.  50,  Id.,  15 
Consolidated   etc.    Co.   v.   New   Love-  Hawn.  675. 

land  etc.  Co.,  27  Colo.   521,  62  Pae.  4  Montrose   C.   Co.   v.   Loutsenhizer 

Kep.  364;   Hartson  v.  Dill,   151  Cal.  D.  Co.,  23  Colo.  233,  48  Pae.  Rep.  532; 

137,    90    Pae.    Eep.    530;     Farmers'  Louden  Irr.  Co.  v.  Hiindy  D.  Co.,  22 

Union  D.  Co.  v.  Eio  Grande  Canal  Co.,  Colo.  102,  43  Pae.  Eep.  535;  Boulder 

37    Colo.    512,    86    Pao.    Eep.    1042;  etc.  Co.  v.  Lower  Boulder  D.  Co.,  22 

Campbell  v.  Flannery,  32  Mont.  119,  Colo.  115,  43  Pao.  Eep.  540;   Broad- 

79  Pao.  Eep.  702,  80  Pao.  Eep.  240;  moor  etc.   Co.  v.   Brookside  etc.  Co., 

Alamosa  Creek  C.  Co.  v.  Nelson,  42  24  Colo.  541,  52  Pae.  Eep.  792, 
Colo.  140,  93  Pao.  Eep.  1112;  Cache 


2830      THE  ADJUDICATION  OP  WATBE  EIGHTS  IN  EQUITY. 

which  were  in  fact  decided."  A  decree  and  judgment  is  not  res 
judicata  as  to  the  persons  who  were  not  made  parties  to  the  action, 
or  as  to  their  rights.^  Neither  is  it  binding  on  persons  who  were 
made  parties  to  the  action,  but  who  were  not  served  with  legal 
process;  and  who  did  not  appear  in  the  action;  such  adjudication 
being  as  to  them  without  due  process  of  law.'^  As  to  the  subject 
matter  of  the  action,  the  judgment  and  decree  will  be  deemed  res 
judicata  only  to  the  extent  of  the  matters  definitely  decided  by  it. 
And,  as  to  these  matters  thus  determined,  "the  judgment  is,  as  a 
plea  in  bar  or  as  evidence,  conclusive  between  the  same  parties,  upon 
the  same  matter,  everywhere."  ^    But  it  can  not  be  regarded  as  ad- 


5  Union  M.  &  M.  Co.  v.  Dangberg, 
81  Fed.  Eep.  73;  Kidd  v.  Laird,  15 
Cal.  161,  76  Am.  Dee.  472,  4  Morr. 
Min.  Eep.  571. 

Where,  upon  appeal,  the  decree  of 
the  trial  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceed- 
ings upon  amended  pleadings,  nothing 
has  become  res  judicata,  or  the  law  of 
the  case,  except  that  the  pleadings  and 
evidence  on  the  first  appeal  did  not 
authorize  the  decree.  Johnson  v. 
Sherman  etc.  Co.,  71  Neb.  452,  98 
N.  W.  Eep.  1096. 

See,  also,  Burr  v.  Maelay  Eancho 
Co.,  160  Cal.  268,  116  Pae.  Eep.  715. 

6  One  not  a  party  to  a  suit  to  de- 
termine contract  rights  in  an  irriga-. 
tion  ditch  is  not  bound  by  the  decree 
rendered  therein,  and  his  rights  must 
be  determined  as  if  such  suit  had  not 
been  instituted.  Cams  v.  Dalton,  56 
Ore.  596,  110  Pac.  Eep.  170. 

AH  who  are  neither  parties  to  the 
judgment  nor  privies  to  such  parties 
are  not  bound  by  such  judgment. 
Stocker  v.  Kirtley,  6  Idaho  795,  59 
Pae.  Eep.  891. 

See,  also.  Burr  v.  Maelay  Eancho 
Co.,  160  Cal.  268,  116  Pae.  Eep.  715; 
State  ex  rel.  McConihe  v.  Steiner,  58 
Wash.  578,  109  Pac.  Eep.  57;  Com- 
munity Ditch  or  Aeequia  of  Tularosa 


Townsite  v.  Tularosa  Community 
Ditch,  16  N.  M.  200,  114  Pae.  Eep. 
285. 

See,  also,  Lower  Latham  T>.  Co.  y. 
Louden  Irr.  C.  Co.,  27  Colo.  267,  60 
Pac.  Eep.  629,  83  Am.  St.  Eep.  80; 
Tucker  v.  Jones,  8  Mont.  225,  19  Pae. 
Eep.  571;  Hackett  v.  Larimer  &  Weld 
Ees.  Co.,  48  Colo.  178,  109  Pac.  Eep. 
965. 

7  Nichols  V.  Melntosh,  19  Colo.  22, 
34  Pac.  Eep.  278. 

See,  also.  Farm  Investment  Co.  v. 
Carpenter,  9  Wyo.  110,  61  Pac.  Eep. 
258,  50  L.  E.  A.  7^7,  87  Am.  St.  Eep. 
918. 

The  remedy  by  due  course  of  law 
guaranteed  by  both  the  Federal  and 
State  constitutions  requires,  before 
there  is  a  judicial  determioation  af- 
fecting the  right  to  life,  liberty,  or 
property,  that  process  to  obtain  juris- 
diction must  be  issued  and  personally 
served  when  practicable;  constructive 
service  can  only  be  made  effective 
when  actual  service  is  impracticable. 
Bear  Lake  County  v.  Budge,  9  Idaho 
703,  75  Pae.  Eep.  614,  108  Am.  St. 
Eep.  179. 

See,  also,  for  process  in  statutory 
adjudications,  Sees.  1574-1580. 

sWixson  V.  Devine,  67  Cal.  341,  7 
Pac.  Eep.  776. 
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judieating  rights  by  implication,  unless  they  were  necessarily  in- 
cluded in  the  subject  matter  actually  decided.  So,  where  the  Court 
found  that  the  defendant  had  acquired  a  right  to  divert  sufficient 
water  to  fiU  a  ditch  without  specifying  the  number  of  feet  which 
might  be  diverted  or  the  capacity  of  the  ditch,  it  was  held  that  this 
was  not  an  adjudication.^  So,  also,  a  judgment  or  decree  is  not 
res  judicata  as  to  the  rights  purchased  by  one  of  the  parties  to  the 
action,  subsequent  to  the  decree  from  a  stranger  to  the  suit.^" 
Again,  where  a  decree  was  based  upon  the  riparian  right  of  the 
plaintifE,  it  was  held  that.it  would  not  protect  him  in  any  rights 
based  on  prior  appropriation.^^  And,  again,  the  fact  that  a  stipu- 
lation for  the  dismissal  of  a  cause  provided  that  each  party  should 
pay  his  own  costs  does  not  make  the  judgment  entered  thereon  one 
upon  the  merits  of  the  case,  which  will  conclude  the  parties.12  But 
a  judgment  which  adjudicates  the  rights  and  priorities  in  and  to 
the  waters  of  a  stream  is  held  to  also  adjudicate  the  rights  and 
priorities  to  its  tributaries  above  the  point  of  diversion  of  those 
awarded  the  rights  to  the  use  of  the  water.^^  Jq  order  for  a  party 
to  avail  himself  of  a  former  decree  he  must  plead  the  former  de- 
cree; it  being  in  the  nature  of  an  estoppel.  1*  A  judgment  and  de- 
See,    also,    Eyan   v.    Quinlan,   ers,  37  Mont.  503,  97  Pae.  Eep.  855; 

Mont. ,  124  Pao.  Eep.  512.  Colorado  etc.  Co.  v.  Larimer  &  W.  ete. 

But  see  Plannery  v.  Campbell,  30  Co.,  26  Colo.  47,  56  Pae.  Eep.  185; 
Mont.  172,  75  Pao.  Eep.  1109.  Putnam  v.  Curtis,  7  Colo.  App.  437, 

sLillis  V.  Emigrant  D.  Co.,  95  Cal.  43  Pae.  Eep.  1056;  Larimer  &  W.  ete. 
553,  30  Pae.  Eep.  1108.  Co.  v.  Wyatt,  23  Colo.  480,  48  Pae. 

That  the  decree  must  be  definite  Eep.  528;  Collins  v.  Gray,  154  Cal. 
and  certain  as  to  the  quantity  of  wa-  131,  97  Pae.  Eep.  142;  Neil  v.  Tol- 
ter,  see  Sees.  1558,  1559.  man,  12  Ore.  289,  7  Pae.  Eep.  103. 

See,   also,   Stafford  v.   Hombuckle,  10  Josslyn  v.  Daly,  15  Idaho  137,  96 

3   Mont.    485;    Powers   v.   Perry,    12     Pae.  Eep.  568. 

Cal.  App.  77,  106  Pae.  Eep.  595;  New  11  Davis    v.    Chamberlain,    51    Ore. 

Loveland  ete.  Co.  v.  Consolidated  etc.      304,  98  Pae.  Eep.  154. 
Co.,  27  Colo.  526,  62  Pao.  Eep.  366,  12  Eincon  etc.  Co.  v.  Anaheim  ete. 

52  L.  E.  A.  266;  Oppenlander  v.  Left     Co.,  115  Fed.  Eep.  543. 

Hand  D.  Co.,   18  Colo.   142,  31  Pao.  1 3  Josslyn  v.  Daly,   15   Idaho   137, 

Eep.    854;    Suckers    Irr.    etc.    Co.    v.  96  Pae.  Eep.  568. 

Platte  Valley  Irr.  Co.,  28  Colo.  187,  63  14  Davis    v.    Chamberlain,    51    Ore. 

Pae.  Eep.  305;  Water  Supply  etc.  Co.  304,  98  Pae.  Eep.  154;    Spring  Hill 

V.  Larimer  &  W.  Ees.  Co.,  25  Colo.  87,  Irr.  Co.  v.  Lake  Irr.  Co.,  42  Wash. 

53  Pae.  Eep.  386;  rev'g  7  Colo.  App.  379,  85  Pae.  Eep,  6. 
325,  42  Pae.  Eep.  1020;  Sloan  v.  By- 
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cree  finally  adjudicating  the  rights  between  the  parties  thereto  is 
not  suhject  to  collateral  attack j^^  neither  can  it  be  attacked  by  one 
who  has  had  the  benefit  of  it  for  a  number  of  years.^^ 

§  1564.  The  decree  and  judgment — As  res  judicata — As  to  ri- 
parian rights. — The  doctrine  of  appropriation  may  be  deemed  a 
doctrine  of  fixed  rights,  and  decrees  and  judgments  rendered  in 
actions  to  adjudicate  water  rights  may  award  a  definite  and  certain 
quantity  of  water  to  the  respective  parties,  and  such  decrees  are 
deemed  res  judicata  as  finally  settling  the  rights  between  such  par- 
ties.i  The  common  law  of  riparian  rights  as  to  the  use  of  the  water 
by  riparian  owners  is  not  a  doctrine  of  fixed  rights,  but  depends 
upon  the  relative  or  correlative  rights  of  all  the  riparian  owners 
upon  the  same  stream.^  Therefore,  a  different  proposition  con- 
fronts the  Court,  when  it  comes  to  the  construction  of  judgments 
and  decrees  in  cases  where  they  apportion  the  rights  to  use  the 
water  among  the  riparian  owners  on  a  stream,  in  those  jurisdictions 
which  adhere  to  the  modified  common  law  rule  of  riparian  rights. 
Such  judgments  and  decrees  can  be  regarded,  except  in  very  ex- 
ceptional cases,  as  res  judicata  only  so  long  as  the  conditions  upon 
which  they  were  rendered  remain  the  same.  And,  as  the  rights  of 
all  of  the  riparian  proprietors  are  equal,  regardless  of  the  date  of 
acquiring  title  or  their  location  on  the  stream,  and  no  proprietor 
can  use  the  water  for  irrigation  to  the  injury  of  the  correlative 
rights  of  the  other  proprietors  above  or  below  him  on  the  stream, 
these  conditions  are  continually  changing,  owing  to  the  rights  of 
new  owners,  or  the  extended  use  by  the  old  owners.  As  was  said 
in  an  Oregon  case:  '.'It  necessarily  follows,  therefore,  that  the  na- 
ture and  extent  of  the  right  of  a  riparian  proprietor  to  the  water  of 
a  stream  can  not  be  measured  by  any  definite  or  fixed  rule,  nor  can 
the  amount  of  water  to  which  he  is  entitled  to  use  for  that  purpose 

IB  Hall  V.  Lincoln,   10   Colo.   App.  For  sueh  judgments  as  res  judicata, 

360,  50  Pao.  Eep.  1047.  see  See.  1563. 

16  Boulder  etc.  Co.  v.  Lower  Boulder  2  For  riparian  rights,  see  Sees.  450- 

D.   Co.,   22   Colo.   115,  43   Pae.  Bep.  551. 

540.  For  decrees  in  actions  to  apportion 

1  For  judgments  and  decrees  based  the    water   between   riparian   owners, 

upon   appropriation,    see   Sees.    1557,  see  Sec.  1559. 
1558. 
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ordinarily  be  definitely  ascertained  or  determined."  *  And,  there- 
fore, as  held  in  a  California  case:  "In  ordinary  controversies  be- 
tween parties  claiming  only  as  riparian  proprietors  on  the  same 
stream  of  water,  a  judgment  determining  that  at  a  given  time  the 
parties  are  entitled  to  appropriate  the  waters  in  certain  proportions 
is  not  necessarily  conclusive  in  a  subsequent  action."  * 

A  decree  based  on  riparian  rights  will  not  protect  any  rights 
based  on  prior  appropriation  afterward  claimed  by  the  plaintiff 
against  the  defendant.^ 

§  1565.  Appeal  from  judgment  and  decrees. — ^Appeals  taken 
from  judgments  and  decrees  in  cases  adjudicating  and  settling 
water  rights  do  not  differ  materially  from  appeals  taken  in  other 
cases.  The  right  of  appeal  from  judgments  rendered  in  the  dis- 
trict or  trial  courts  to  the  Supreme  Court  of  the  State  is 
gfven  in  all  jurisdictions  to  any  of  the  parties  to  the  action, 
who  may  feel  that  their  rights  were  not  properly  adjudicated  by  the 
trial  Court.  1  But  it  is  held  that  the  decision  of  the  Supreme  Court 
of  the  State  is  controlling,  and  that  in  actions  simply  adjudicating 
these  rights  between  the  respective  parties,  no  appeal  wiU  lie  from 
the  State  Supreme  Court  to  the  Supreme  Court  of  the  TJnitted 
States,  upon  the  ground  that  it  is  a  matter  for  the  States  to  settle, 
and  the  subject  involves  no  Federal  question.^    Where  the  action  is 

3  Williams  v.  Altnow,  51  Ore.  275,  be  made  parties.  Bgan  v.  Estrada, 
95  Pae.  Bep.  200,  97  Pae.  Eep.  539.         6  Ariz.  248,  56  Pae.  Rep.  721. 

See,  also,  Jones  v.   Conn,   39   Ore.  See,  also,  Eandall  v.  Eooky  Pord  D. 

30,  64  Pae.  Kep.  855,   65  Pae.  Eep.  Co.,  29  Colo.  430,  68  Pao.  Eep.  240, 

1068,  54  L.  E.  A.  630,  87  Am.  St.  Eep.  holding  that  where  an  appeal  of  the 

634.  owner  of  the  right  was  ineffectual,  an 

4  Los  Angeles  v.  Baldwin,  53  Cal.  appeal  eonld  not  be  maintained  by  a 
469.  consumer  under  the  ditch. 

See,   also,   Strong  v.  Baldwin,   154  2  Por  jurisdiction  of  courts,  see  Sec. 

Cal.  150,  97  Pae.  Eep.  178,  129  Am.  1533. 

St.  Eep.  141.  See,   also,    Telluride   Power    Trans. 

B  Davis  V.  Chamberlain,  51  Ore.  304,  Co.  v.  Eio  Grande  W.  E.  Co.,  175  TJ. 

98  Pae.  Eep.  154.  S.   639,  44  L.   Ed.  305,   20   Sup.  Ct. 

1  In  an  action  by  several  defendants  Eep.  245,  dismissing  writ  of  error  to 

to  determine  priorities  in  the  use  o£  the  Supreme  Court  of  Utah,  16  Utah 

water,  where  separate  judgments  are  125,  51  Pae.  Eep.  146;  Id.,  on  second 

asked,  the  plaintiffs  bring  a  writ  of  appeal,  187  U.  S.  569,  47  L.  Ed.  307, 

error  to  review  a  judgment  for  one  23  Sup.  Ct.  Eep.  178;  dismissing  writ 

of  the  defendants,  the  others  need  not  of  error  to  Supreme  Court  of  Utah, 

178— Kin.  on  Irr. 
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originally  brought  in,  or  removed  to,  the  Federal  Court  from  a  State 
Court,  a  right  of  appeal  lies  to  the  Circuit  Court  of  Appeals,  or  to 
the  Supreme  Court  of  the  Uiiited  States,  or  to  both,  as  the  case 
may  be. 

The  provisions  of  the  statutes  of  the  respective  States,  and  the 
rules  adopted  by  its  Supreme  Court,  govern  the  proceedings  in 
taking  the  appeals,  where  the  same  are  taken  from  the  trial 
Court  to  the  State  Supreme  Couat.  And  these  statutes  and  rules 
are  mandatory  in  this  respect;  and,  if  they  are  not  strictly 
followed,  the  appeal  may  be  dismissed.^  In  cases  of  appeal  from 
the  United  States  District  or  Circuit  Courts,  or  from  the  Supreme 
Court  of  a  State,  to  the  Circuit  Court  of  Appeals,  or  to  the 
Supreme  Court  of  the  United  States,  the  statutes  of  the  United 
States,  and  the  rules  of  procedure  of  those  respective  courts,  must 
govern  the  procedure  in  taking  the  appeal.*    Again,  the  questions 


23  Utah  22,  63  Pac.  Eep.  995;  Crys- 
tal Springs  etc.  Co.  v.  Los  Angeles, 
177  U.  S.  169,  44  L.  Ed.  720,  20 
Sup.  Ct.  Eep.  573;  affirming  Id.,  82 
Fed.  Sep.  114,  76  Fed.  Eep.  114,  76 
Fed.  Eep.  148;  Los  Angeles  v.  Los 
Angeles  etc.  Co.,  217  U.  S.  217,  54 
L..  Ed.  736,  30  Sup.  Ct.  Eep.  452, 
152  Cal.  645,  93  Pae.  Eep.  869;  1135; 
Hooker  v.  Los  Angeles,  188  U.  S.  314, 
47  L.  Ed.  487,  23  Sup.  Ct.  Eep.  395, 
63  L.  E.  A.  471;  Miller  &  Lux  v. 
East  Side  etc.  Co.,  211  U.  S.  293,  53 
L.  Ed.  189,  29  Sup.  Ct.  Eep.  Ill; 
FaUbrook  Irr.  Dist.  v.  Bradley,  164 
U.  S.  112,  41  L.  Ed.  369,  17  Sup.  Ct. 
Eep.  56;  reversing  Id.,  68  Fed.  Eep. 
948. 

3  Needle  Eock  D.  Co.  v.  Crawford 
etc.  Co.,  32  Colo.  209,  75  Pac.  Eep. 
424;  Twaddle  v.  Winters,  29  Nev.  88, 
85  Pac.  Eep.  280,  89  Pac.  Eep.  289; 
Foss  V.  Johnstone,  158  Cal.  119,  110 
Pao.  Eep.  294;  Van  Camp  v.  Emery, 
13  Idaho  202,  89  Pac.  Eep.  752 ;  Ean- 
dall  V.  Eoeky  Ford  D.  Co.,  29  Colo. 
430,  68  Pae.  Eep.  240;  Hess  v.  La 
Junta  etc.  Co.,  6  Colo.  App.  497,  42 


Pac.  Eep.  50;  Id.,  25  Colo.  515,  55 
Pac.  Eep.  728;  Baer  Bros.  etc.  Co.  v. 
"Wilson,  32  Colo.  500,  77  Pac.  Eep. 
245;  Frost  v.  Altuias  W.  Co.,  11 
Idaho  294,  81  Pae.  Eep.  996. 

On  appeal  the  opinion  of  the  trial 
court  has  no  place  in  the  record. 
Phillips  V.  Coburn,  28  Mont.  45,  72 
Pac.  Eep.  291. 

A  transcript  once  filed  within  time 
may  be  withdrawn  to  perfect  the  rec- 
ord. Baer  Bros.  etc.  Co.  v.  WUson, 
32  Colo.  500,  77  Pae.  Eep.  245. 

Where  the  record  on  appeal  is  in- 
sufficient, but  the  counsel  for  the  de- 
fendants in  error  announce  that  they 
prefer  to  have  the  case  decided  on  the 
merits  and  not  on  technicalities,  the 
objection  will  not  be  noticed.  Well- 
ington V.  Beck,  43  Colo.  70,  95  Pao. 
Eep.  297. 

See,  also.  South  Side  Imp.  Co.  v. 
Burson,  147  Cal.  401,  81  Pac.  Eep. 
1107. 

4  A  judgment  of  the  Circuit  Court 
of  Appeals,  adjudging  that  defendant 
had  acquired  a  valid  right  to  the  wa- 
ters of  a  non-navigable  stream,  wholly 
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which  the  Appellate  Court  may  consider  in  these  actions  do  not  dif- 
fer materially  from  the  questions  which  may  be  considered  in  other 
equity  cases.  The  same  general  and  well  settled  rules  of  law  gov- 
ern as  in  other  equity  cases.  It  is  a  general  rule  of  practice  that 
the  Supreme  Court,  in  equity  cases,  may  consider  the  evidence  taken 
by  the  trial  Court,  and  upon  which  it  based  its  findings  and  decree.^ 
And,  upon  this  subject,  we  are  confronted  with  another  well  set- 
tled rule  of  law  that,  where  the  evidence  is  conflicting,  and  the  find- 
ing of  the  lower  Court  is  sustained  by  sufficient  legal  evidence,  it 
will  not  be  disturbed  by  the  Appellate  Court  upon  an  appeal  of  the 
case.  8    And  a  finding  of  fact  by  the  trial  Court  will  not  be  dis- 


on  the  public  domain,  as  against  the 
plaintiff,  subject  to  the  appropriation 
thereof  by  a  military  reservation,  and 
remanding  the  cause  to  the  lower 
court  for  further  proceedings,  is  not 
a  final  judgment  from  which  an  ap- 
peal may  be  taken  to  the  Supreme 
Court  of  the  United  States.  United 
States  V.  KraU,  174  U.  S.  385,  43  L. 
Ed.  1017,  19  Sup.  Ct.  Eep.  712;  for 
the  same  case  below,  see  79  Fed.  Kep. 
241,  24  C.  C.  A.  543,  48  U.  S.  App. 
351. 

6  For  findings  of  fact,  see  Sec.  1556. 

For  decrees,  see  Sees.  1557-1564. 

6  Peterson  v.  Payne,  43  Colo.  184, 
95  Pac.  Eep.  301. 

Where  the  evidence  on  a  particular 
finding  is  conflicting,  and  there  is 
some  evidence  to  support  the  finding 
by  the  trial  court,  it  can  not  be  dis- 
turbed on  appeal,  though  the  prepon- 
derance of  the  evidence  is  against  it. 
Smith  V.  Hampshire,  4  Cal.  App.  8,  87 
Pac.  Eep.  224. 

A  finding  of  fact,  based  on  conflict- 
ing inferences  reasonably  deducible 
from  the  evidence,  is  as  conclusive 
as  where  the  conflict  arises  directly 
from  the  evidence.  Mentone  Irr.  Co. 
v.  Eedlands  etc.  Co.,  156  Cal.  323,  100 
Pac.  Eep.  1082,  22  L.  E.  A.,  N.  S., 
382,  17  Am.  &  Eng.  Ann.  Cas.  1222. 


"Where  the  evidence  is  conflicting, 
but  does  not  clearly  preponderate 
against  the  conclusions  reached  by  the 
trial  court,  the  findings  will  not  be 
disregarded  or  set  aside.  Kelly  v. 
Hynes,  41  Mont.  1,  108  Pac.  Eep. 
785. 

See,  also,  Cave  v.  Tyler,  147  Cal. 
454,  82  Pac.  Eep.  64;  Davis  v.  An- 
gelo,  8  Cal.  App.  305,  96  Pac.  Kep. 
909;  City  of  Pocatello  v.  Bass,  15 
Idaho  1,  96  Pac.  Eep.  120;  Arroyo 
etc.  Co.  V.  Baldwin,  155  Cal.  280,  100 
Pac.  Eep.  874;  Van  Camp  v.  Emery, 
13  Idaho  202,  89  Pac.  Eep.  752; 
Gumsey  v.  Antelope  etc.  Co.,  6  Cal. 
App.  387,  92  Pac.  Eep.  326 ;  Anderson 
V.  Cook,  25  Mont.  330,  64  Pac.  Rep. 
873,  65  Pac.  Eep.  113,  66  Pac.  Eep. 
504;  Miller  &  Lux  v.  Enterprise  etc. 
Co.,  145  Cal.  652,  79  Pac.  Eep.  439; 
West  Point  Irr.  Co.  v.  Morpni  etc. 
Co.,  21  Utah  229,  61  Pac.  Eep.  16; 
San  Luis  W.  Co.  v.  Estrada,  117  Cal. 
168,  48  Pac.  Eep.  1075;  Wasateh  Irr. 
Co.  V.  Fulton,  23  Utah  466,  65  Pac. 
Eep.  205;  Sisk  v.  Caswell,  14  Cal. 
App.  377,  112  Pac.  Eep.  185;  Eipley 
V.  Park  Center  etc.  Co.,  40  Colo.  129, 
90  Pac.  Eep.  75;  Winter  v.  Fulstone, 
20  Nev.  260,  21  Pac.  Eep.  201;  Car- 
delli  V.  Comstock  Tun.  Co.,  26  Nev. 
284,  66  Pac.  Eep.  950;   Patteisoa  t. 
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turbed  on  appeal  unless  it  is  clearly  against  the  preponderance  of 
the  evidence  and  is  manifestly  against  justice  and  rightJ  Where 
the  evidence  is  not  before  the  Court  on  appeal,  it  is  concluded  by 
the  findings  of  the  trial  Court.^  Where,  however,  the  evidence  is 
too  indefinite  to  support  the  findings  of  the  trial  Court,  the  cause 
will  be  remanded  to  the  trial  Court  to  take  further  testimony  and 
the  findings  will  be  set  aside.®  An  issue  raised  for  the  first  time 
in  the  Appellate  Court  will  not  be  considered ;  ^^  neither  will  ob- 
jections not  raised  in  the  trial  Court.  ^^    Again,  where  the  parties 


Mills,  138  Cal.  276,  71  Pae.  Eep. 
177;  ChuTcMll  v.  Eose,  136  Cal.  576, 
69  Pae.  Eep.  416;  Southern  Cal.  Inv. 
Co.  V.  Wilshire,  144  Cal.  68,  77  Pae. 

Eep.  767 ;  Boyd  v.  Huffine, Mont. 

,  120  Pae.  Eep.  228;   McDonnell 

V.  HuflBne,  Mont.  ,  120  Pae. 

Eep.   792;    Wolff  v.  Pomponia,  

Colo.  ,  120  Pae.  Eep.  142;  Don- 
nelly V.  Cunha,  Ore.i ,   119 

Pae.  Eep.  331;  Mellen  v.  Great  West- 
ern Beet  Sugar  Co.,  Idaho  , 

122  Pae.  Eep.  30;  Kenck  v.  Deegan, 
Mont.  ,  122  Pae.  Eep.  746. 

See,  also,  for  findings  of  fact.  See. 
1556. 

7  Promontory  Eanch  Co.  v.  Argile, 
28  Utah  398,  79  Pae.  Eep.  47;  Hayes 
V.  Fine,  91  Cal.  391,  27  Pae.  Eep. 
772;  Baer  Bros.  ete.  Co.  v.  Wilson, 
38  Colo.  101,  88  Pae.  Eep.  265;  Gra- 
ham V.  Pasadena  etc.  Co.,  152  Cal. 
596,  93  Pae.  Eep.  498;  Gates  t.  Set- 
tlers' ete.  Co.,  19  Okla.  83,  91  Pae. 
Eep.  856;  Collins  v.  Gray,  154  Cal. 
131,  97  Pae.  Eep.  142;  Farmers'  ete. 
Co.  V.  Eiverside  Irr.  Co.,  16  Idaho 
525,  102  Pae.  Eep.  481;  Baldridge 
V.  Leon  Lake  etc.  Co.,  20  Colo.  App. 
518,  80  Pae.  Eep.  477;  Griseza  v. 
Terwilliger,  144  Cal.  456,  77  Pae.  Eep. 
1034;  Murray  v.  Nixon,  10  Idaho 
608,  79  Pae.  Eep.  643;  X.  Y.  Irr. 
D.  Co.  v.  Buffalo  ete.  Co.,  25  Colo.  529, 
55  Pae.  Eep.  720;  Purser  v.  Baker, 
129  Cal  607,  62  Pae.  Eep.  190;  Mes- 


nager  v.  Engelhardt,  108  Cal.  68,  41 
Pae.  Eep.  20;  Beach  t.  Spokane  etc. 
Co.,  25  Mont.  367,  65  Pae.  Eep.  106; 
Great  Plains  W.  Co.  v.  Lamar  C.  Co., 
31  Colo.  96,  71  Pae.  Eep.  1119;  Se- 
nior V.  Anderson,  138  Cal.  716,  72  Pae. 
Eep.  349;  Cache  La  Poudre  Ees.  Co. 
V.  Windsor  Ees.  Co.,  25  Colo.  53,  52 
Pae.  Eep.  1104;  Edson  &  Foulke  Co. 
V.  WinseU,  160  Cal.  783,  118  Pae. 
Eep.  243. 

8  Salt  Lake  City  v.  Salt  Lake  City 
ete.  Co.,  24  Utah  249,  67  Pae.  Eep. 
672,  25  Utah  441,  71  Pae.  Eep.  1069, 
61  L.  E.  A.  648;  Beatty  v.  Murray 
Placer  Co.,  15  Mont.  314,  39  Pae. 
Eep.  82;  Mahoney  v.  American  etc. 
Co.,   2   Cal.   App.   186,   83  Pae.  Eep. 

267;  Bailey  v.  Tintinger,  Mont. 

,  122  Pae.  Eep.  575. 

9  Elliot  V.  Whitmore,  8  Utah  253, 
30  Pae.  Eep.  984. 

loMePherson  v.  Alta  Irr.  Dist.,  14 
Cal.  App.  353,  112  Pae.  Eep.  193; 
Murray  v.  Nixon,  10  Idaho  608,  79 
Pae.  Eep.  643;  Cache  La  Poudre  Ees. 
Co.  V.  Windsor  etc.  Co.,  25  Colo.  53, 
52  Pae.  Eep.  1104;  Coray  v.  Holbrook, 
Utah ,  121  Pae.  Eep.  572. 

11  Farmers'  ete.  Co.  v.  Eiverside 
Irr.  Dist.,  14  Idaho  450,  94  Pae. 
Eep.  761;  Baxter  v.  Dickinson,  136 
Cal.  185,  68  Pae.  Eep.  601;  Smith  v. 
Cucamonga  W.  Co.,  160  Cal.  611,  117 
Pae.  Eep.  764. 
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go  to  trial,  without  objection,  on  a  particular  theory  of  their  cases, 
a  different  theory  will  not  be  considered  by  the  Appellate  Court.  ^2 
And,  where  the  appeal  is  taken  on  the  judgment  roll  alone,  the 
question  of  the  sufficiency  of  the  evidence  to  support  the  findings 
can  not  be  raised  in  the  Appellate  Court.^^  The  Appellate  Court 
must  consider  the  pleadings  in  the  action,  and  render  its  decision 
within  the  rights  asserted  therein,  i*  A  decree  is  presumed  to  be 
satisfactory  on  appeal  to  those  parties  not  appealing.  ^^ 

In  deciding  the  case  on  appeal  the  Appellate  Court  may  affirm 
the  judgment  of  the  trial  Court ;  it  may  reverse  it  and  send  it  back 
for  a  new  trial;  ^^  or,  in  most  jurisdictions,  the  Appellate  Court 
may  reverse  the  judgment  of  the  Court  below  with  directions  to 
enter  a  new  judgment  in  accordance  with  its  decision;  ^'^  or,  the 
Court  may  modify  the  judgment  of  the  trial  Court  in  certain  par- 
tieulars.i'     Or,  the  Appellate  Court  may,  upon  a  proper  showing, 


12  Durning  v.  Walz,  42  Ore.  109,  71 
Pae.  Sep.  662;  Hough  v.  Porter,  51 
Ore.  318,  372,  95  Pae.  Eep.  732,  98 
Pac.  Eep.  1083,  102  Pae.  Eep.  728. 

IS  Miller  &  Lux  v.  Enterprise  etc. 
Co.,  145  Cal.  652,  79  Pae.  Eep.  439; 
Stemberger  v.  Seaton  ete.  Co.,  45 
Colo.  401,  102  Pae.  Eep.  168;  Monte- 
zuma C.  Co.  ▼.  Smithville  C.  Co.,  11 
Ariz.  99,  89  Pac.  Eep.  512. 

Whether  the  use  of  a  eertain 
amount  of  water,  was  excessive  can 
not  be  determined  by  the  appellate 
court  when  the  evidence  is  not  before 
the  Court.  Lone  Tree  D.  Co.  v.  Cy- 
clone D.  Co.,  15  S.  D.  519,  91  N.  W. 
Rep.  352. 

i4HufEner  v.  Sawday,  153  Cal.  86, 
94  Pae.  Eep.  424;  Montezuma  C.  Co. 
V.  Smithville  C.  Co.,  11  Ariz.  99,  89 
Pae.  Eep.  512;  Stemberger  v.  Seaton 
etc.  Co.,  45  Colo.  401,  102  Pae.  Eep. 
168. 

15  Hough  v.  Porter,  51  Ore.  318,  95 
Pac.  Eep.  732,  98  Pac.  Eep.  1083,  102 
Pae.  Eep.  728;  Seaweard  v.  Duncan, 
47  Ore.  640,  84  Pac.  Eep.  1043. 


16  Where  the  various  questions  sub- 
mitted in  a  suit  and  adjudicated  by 
the  decree  therein  were  so  interwoven 
that  it  was  impossible  to  separate 
them  so  as  to  sustain  such  decree  on 
any  one  or  more  of  such  questions,  the 
decree  will  be  reversed  in  its  entirety. 
New  Cache  La  Poudre  Irr.  Co.  v.  Wa- 
ter Supply  Co.,  29  Colo.  469,  68  Pac. 
Eep.  781. 

The  appellate  court  may  reverse  the 
judgment  with  leave  to  amend  the 
pleadings  and  bring  in  new  parties. 
McCook  Irr.  Co.  v.  Crews,  70  Neb. 
109,  96  N.  W.  Eep.  996. 

17  Walnut  Irr.  List.  v.  Burke,  158 
Cal.  165,  110  Pae.  Eep.  518;  Munsee 

V.  McKellar, . Utah ,  116  Pac. 

Eep.  1024. 

18  Becker  v.  Marble  Creek  Irr.  Co., 
15  Utah  225,  49  Pae.  Eep.  892,  1119; 
Stewart  v.  Austin,  50  Colo.  248,  115 
Pae.  Eep.  516;  Bielenberg  v.  Eyre,  44 
Mont.  397,  120  Pac.  Eep.  243;  Sullo- 
way  v.  Sulloway,  160  Cal.  508,  117 
Pac.  Eep.  522. 
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grant  a  rehearing  of  the  appeal.  ^^  The  Supreme  Court  has  full 
power  to  review  all  questions  of  law  and  fact  in  equity  cases,  and 
to  set  aside  the  judgment  of  the  lower  Court,  if,  in  the  opinion  of 
the  Supreme  Court,  such  judgment  is  not  supported  by  the  evi- 
denee.^" 

§  1566.  The  enforcement  of  judgments  and  decrees. — The  rights 
of  the  parties  having  been  finally  settled  and  adjudicated  by  a  Court 
of  equity,  the  Court  has  ample  po^er  to  enforce  its  decrees.  It  has 
the  power,  if  necessary,  to  prescribe  the  method  to  be  used  by  the 
parties  to  correctly  measure  the  water.  ^  It  likewise  has  the  au- 
thority and  jurisdiction  to  make  such  orders  and  to  issue  such  writs 
as  may  be  necessary  and  essential  to  carry  the  decree  into  effect 
and  render  it  binding  and  opefative.^  The  permanent  injunction 
usually  issued  in  such  decrees  is  made  merely  in  aid  of  the  en- 
forcement of  that  portion  of  the  decree  awarding  the  rights  to  the 
respective  parties;  and  it  will  operate  against  any  of  the  parties 
who  may  undertake  or  attempt  to  divert  or  use  any  of  the  water 
to  the  injury  of  any  of  the  rights  of  the  other  parties,  as  settled 
and  established  by  the  decree.^    For  a  violation  of  the  injunction, 

19  Mattis  V.  Eosmer,  37  Ore.  523,  Owing  to  the  difficulties  usually  en- 
62  Pao.  Eep.  17,  632.  countered  in  the  enforcement  of  de- 

20  Elliot  V.  Whitmore,  23  Utah  342,  crees,  where  there  are  many  conflict 
65  Pac.  Eep.  70,  90  Am.  St.  Eep.  ing  Interests,  in  water  suits,  the  trial 
700;  North  Point  etc.  Co.  y.  Utah  court  has  the  power,  when  deemed  ad- 
etc.  Co.,  16  Utah  246,  52  Pac.  Eep.  visable,  to  enter  such  supplemental  de- 
168,  40  L.  E.  A.  851,  67  Am.  St.  Eep.  cree,  not  inconsistent  with  the  decree 
607;  Small  v.  Harrington,  10  Idaho  of  the  appellate  court,  as  may  be  nee- 
499,  79  Pac.  Eep.  461;  La  Jara  etc.  essary  to  make  the  decree  of  the  ap- 
Go.  V.  Hansen,  35  Colo.  105,  83  Pae.  pellate  court  effective.  Hough  v.  Por- 
Eep.  644.  ter,  51  Ore.  318,  95  Pae.  Eep.   732 

In  equity  cases,  all  improper  testi-  98  Pac.  Eep.  1093,  102  Pac.  Eep.  728, 

mony  admitted  by  the  trial  court  wUl  2  Taylor  v.   Hulett,   15   Idaho   265, 

be  disregarded  by  the  appellate  court.  97  Pac.  Eep.  37,  19  L.  E.  A.,  N. 

Winsor  v.  Hanson,  40  Wash.  423,  82  535;  Burr  v.  Maelay  Eaneho  Co.,  154 

Pae.  Eep.  710.  Cal.  428,  98  Pao.  Eep.  260;  Hough  v, 

1  Tolman  v.  Casey,  15  Ore.  83,  13  Porter,  51  Ore.  218,  95  Pac.  Eep.  732, 

Pac.  Eep.  669;  Elliot  v.  'Whitmore,  10  98    Pac.    Eep.    1083,    102    Pao.   Eep, 

Utah  246,  37  Pac.  Eep.  461;  McGin-  728;    Whited   v.   Cavin,   55   Ore.    98; 

ness  V.  Stanfleld,  6  Idaho  372,  55  Pac.  105  Pac.  Eep.  396. 

Eep.   1020.  3  Taylor  v.   Hulett,   15   Idaho   265, 

See,  also,  Porter  v.  Small, Ore.  97  Pao.  Eep.  37,  19  L.  E.  A.,  N,  S., 

,  120  Pac.  Eep.  393.  535. 
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the  Court  has  the  power  to  punish -for  contempt,^  and  the  party 
whose  rights  are  materially  injured  has  his  action  at  law  for  dam- 
ages.^  And,  where  the  decree  is  clear  upon  its  face  as  to  the  stream 
from  which  the  diversion  and  distribution  are  to  be  made,  and  the 


*In  re  Whitmore,  9  Utah  441,  35 
Pac.  Bep.  524,  where  it  is  held  that 
a  Court  has  power  to  imprison  a  per- 
son for  breach  of  an  injunction  until 
he  complies  therewith,  when  it  is 
within  his  power  to  do  so,  and  he  re- 
fuses to  do  so. 

See,  also,  State  ex  rel.  Flynn  t. 
Dist.  Court,  33  Mont.  115,  82  Pac. 
Bep.  540. 

See,  also,  for  the  protection  of 
rights,  injunctions,  Sees.  1596-1647. 

B  Where  a  decree  has  been  entered, 
settling  and  adjusting  the  rights  ■  of 
the  various  parties  to  the  waters  of 
a,  stream,  and  enjoining  the  use  or 
appropriation  of  said  waters  other- 
wise than  provided  in  such  decree,  the 
remedy  for  the  violation  of  the  pro- 
visions of  such  decree,  where  neither 
a  change  of  parties,  conditions,  nor  in- 
terests appear,  is  not  by  a  bill  to  en- 
force the  decree,  but  by  an  action  at 
law.  Baft  Biver  etc.  v.  Langford,  5 
Idaho  62,  46  Pae.  Bep.  1024. 

See,  also,  for  protection  of  rights, 
actions  for  damages.  Sees.  1660  et 
seq. 

Where  the  rights  adjudicated  in  the 
action  are  many  and  varied,  and,  as  a 
consequence  thereof,  the  accurate  di- 
vision of  the  water  among  the  par- 
ties to  whom  the  rights  have  bebn 
awarded  is  difScult  and  requires  con- 
siderable skill  and  technical  knowledge 
in  the  measurement  of  water,  it  is 
within  the  power  of  the  Court  to  ap- 
point a  person  familiar  with  this  sub- 
ject, as  a  water  commissioner,  or  a 
water  master,  to  make  this  division, 
and  thus  aid  in  the  enforcement  of  the 
decree.     The  appointment  of  such  a 


commissioner  is  a  common  practice, 
and  is  a  proper  choice  of  method  to 
carry  the  decree  into  effect,  and  the 
power  given  him  by  the  Court  is  to 
exercise  an  administrative,  and  not  a 
judicial,  discretion. 

The  bounds  of  judicial  authority 
are  not  transcended  by  the  appoint- 
ment by  a  Court  of  a  water  commis- 
sioner charged  with  the  duty  of  dis- 
tributing the  waters  of  a  river  among 
the  various  irrigation  canals,  aocor4- 
ing  to  the  adjudged  priorities  and  im- 
posing upon  the  parties  a  pro  rata 
liability  for  his  salary.  Montezuma 
Canal  Co.  v.  Smithville  Canal  Co.,  218 
U.  8.  371,  54  L.  Ed.  1074,  31  Sup. 
Ct.  Bep.  67;  reversing  Id.,  11  Ariz. 
99,   89   Pae.  Bep.   512. 

See,  also,  Sullivan  v.  Jones,  13  Ariz. 
229,  108  Pac.  Bep.  476;  Salt  Lake 
City  V.  Salt  Lake  City  etc.  Co.,  24 
Utah  249,  67  Pae.  Bep.  672,  25  Utah 
441,  71  Pac.  Bep.  1069,  61  L.  B.  A. 
648,  where  the  Court  decreed  to  the 
parties  to  the  suit  a  certain  portion 
of  the  water  flowing  in  the  stream, 
and  appointed  a  commissioner  at  a 
monthly  salary  to  superintend  and  di- 
rect the  measurement  and  division  of 
the  water  in  accordance  with  the  de- 
cree, also  giving  Mm  authority  to  di- 
rect, supervise,  and  inspect  all  means 
and  appliances  for  the  diversion,  con- 
veyance, and  use  of  the  water,  and 
to  report  to  the  Court  from  time  to 
time  any  violations  of  the  provisions 
of  the  decree,  the  Court  retaining 
original  jurisdiction  of  the  case  for 
the  purpose  of  making  aU  necessary 
orders  and  decrees  to  make  effectual 
the  rights  awarded. 
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respective  rights  of  the  parties,  as  to  the  quantity  of  water  and 
place  of  delivery,  the  water  master  or  commissioner  will  not  be  re- 
quired to  look  beyond  the  decree  for  his  authority.^ 

e  Stethem  v.  Skinner,  11  Idaho  374,  82  Pae.  Eep.  451. 


CHAPTER  79. 

STATUTORY   ADJUDICATION    OF   WATER   RIGHTS. 

i  1567.  Scope  of  chapter. 

§  1568.  Special  statutory  proceedings  for  the  adjudication  of  water  rights. 

§1569.' The  nature  of  such  statutory  actions. 

§  1570.  The  constitutionality  of  Acts. 

§  1571.  The  jurisdiction  of  courts — ^Venue. 

§  1572.  The  jurisdiction  of  courts — Subject  matter  and  parties. 

§  1573.  Parties  to  such  actions. 

§  1574.  The  pleadings  or  statements  of  claims. 

§  1575.  The  process  or  notice  of  pending  actions. 

§  1576.  The  proceedings  on  the  hearing — Referees. 

§  1577.  The  form  and  substance  of  decrees. 

1 1578.  Decrees  as  to  inchoate  rights. 

§  1679.  Construction  and  effect  of  decree. 

§  1580.  The  review  and  modification  of  decrees — On  petition  of  parties  to 

the  action. 
1 1581.  Modification  of  decrees — On  independent  action  by  those  not  parties 

to  the  action. 
§  1582.  Appeals  from  judgments  and  decrees. 
§  1583.  The  decree  as  res  judicata. 
§  1584.  The  enforcement  of  decrees  and  judgments. 

§  1567.  Scope  of  chapter. — ^Having  discussed  the  subject  of  the 
adjudication  of  water  rights  by  the  courts  under  their  general 
equity  powers  in  the  previous  chapter,  i  in  this  chapter  we  will  dis- 
cuss the  adjudication,  or  determination  of  water  rights  under  spe- 
cial statutory  proceedings,  enacted  in  several  of  the  States  for  this 
purpose,  as  to  where  these  proceedings  are  had  by  the  courts.^ 

§  1568.  Special  statutory  proceedings  for  the  adjudication  of 
water  rights. — ^As  the  population  of  the  Western  States  increased 
and  the  demand  for  water  rights  became  greater  and  greater,  the 
necessity  for  the  adjudication  of  aU  such  rights  also  increased. 
This  was  so  in  order  that  these  rights  might,  as  far  as  possible, 
become  definitely  and  permanently  settled,  as  between  the  various 

1  For    the    adjudication    of    water  2  For   the   determination   of  rights 

rights  in  equity,  see  Chap.  78,  Sees,      by   admimstrative    officers,    see    Sees. 
1530-1566,  1585-1595. 

(2841). 
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parties  claiming  the  same.*  And,  therefore,  owing  to  the  almost 
numberless  actions  brought  for  that  purpose,  and  also  the  great 
amount  of  time  consumed  by  the  courts  in  trying  the  same,  for 
the  purpose  of  simplifying  these  proceedings,  the  legislatures  of  a 
number  of  States  have  enacted  special  statutes  regulating  the  pro- 
ceedings in  such  cases.  Colorado  was  the  first  State  to  provide  by 
legislative  enactment  special  proceedings  for  the  adjudication  of 
water  rights,  and  the  provision^  of  this  statute  have  been,  to  a 
greater  or  lesser  extent,  followed  by  the  statutes  of  Idaho,  Kansas, 
Montana,  North  Dakota,  Oklahoma,  New  Mexico,  Oregon,  South 
Dakota,  "Washington,  and  Utah.^  The  distinction  between  these 
statutes  and  those  enacted  by  some  of  the  other  States,  as  is  the 
case  in  Wyoming  and  those  States  following  its  system  discussed 
in  the  next  chapter,^  for  the  determination  of  existing  water  rights 
is  that  the  proceedings  throughout  are  always  had  by  the  courts, 
while  in  those  States  the  proceedings  are  first  had  before  certain 
State  officials  or  boards  of  control,  with  the  right  of  appeal  to  the 
courts.  For  reasons  stated  in  a  previous  section,  we  are  very  much 
in  favor  of  the  Colorado  procedure,  and  find  that  greater  satisfac- 
tion is  given  where  the  rights  are  adjudicated  entirely  by  the 
courts.* 

In  general,  these  Acts  furnish  an  elaborate  system  of  special  pro- 
cedure for  the  settlement  and  adjudication  of  all  questions  of 
priority  of  the  appropriation  of  water  from  a  common  source- of 
supply,  as  between  the  respective  claimants  thereto,  and  by  decree 
awarding  to  each  claimant  the  quantity  of  water  to  which  he  is  en- 
titled for  the  beneficial  use  or  purpose  to  which  he  applies  it.  The 
power  to  enact  such  laws  comes  within  the  police  power  of  the 
State,^  as  one  feature  of  the  law  of  State  control,  which  is  the  right 
of  each  State  to  adopt  such  laws  regulating  and  controlling  the 
waters  which  flow  within  its  boundaries  as  it  sees  fit.^  As  well 
stated  in  an  early  Colorado  case:  "They  are  in  the  nature  of  po- 
lice regulations  to  secure  the  orderly  distribution  of  water  for  irri- 

1  For  the  necessity  of  adjudication  5  For  the  power  of  the  legislature 
of  water  rights,  see  Sec.  1531.  to  regulate  the  use  of  water — ^poUee 

2  For  the  statutes  of  these  various  power,  see  Sees.  1341,  1370. 
States,  see  Part  XIV.  6  For  the  laws  of  State  control,  see 

3  See  Chap.  80,  Sees.  1585-1595.  Sees.  1337-1367. 

4  For  criticism  of  the  laws  of  State 
eontrol,  see.  Sec.  1367. 
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gation  purposes,  and  to  this  end  they  provide  a  system  of  pro- 
cedure for  determining  the  priority  of  rights  as  between  the  car- 
riers."'^ "Where  such  statutes  have  been  adopted  by  the  legisla- 
ture of  a  State,  they  wiU  be  followed  by  the  Federal  Courts.^ 

One  end  that  has  been  attained  by  these  special  proceedings  is 
that  they  have  made  a  permanent  public  record  of  all  the  rights  to 
the  use  of  water  which  have  been  so  adjudicated  from  any  common 
source  of  water  supply,  and  give  the  names  of  the  parties  who  are 
entitled  to  the  use  of  the  water,  together  with  a  definite  and  cer- 
tain description  of  their  respective  rights.^  As  said  in  a  recent 
Colorado  case:  "The  statutory  decree  confers  no  new  rights,  but, 
as  this  Court  has  repeatedly  held,  embodies  in  the  form  of  a  perma- 
nent, binding  decree  the  evidence  of  a  pre-existing  right."  ^o  To 
those  who  are  at  all  familiar  with  the  previous  conditions,  or  the 
conditions  at  the  present  time,  where  such  rights  have  not  been 
adjudicated,  the  need  of  a  public  record  of  all  rights  is  apparent. 

In  general,  these  statutory  proceedings  have  given  the  greatest 
satisfaction,  and  there  has  been  no  attempt  to  repeal  such  laws, 
where  they  have  been  tried.  As  was  said  by  the  Colorado  Court  in 
referring  to  the  Acts  of  1879,  as  supplemented  by  the  Act  of  1881, 
"The  two  together  constitute  a  complete  system  of  procedure,  that 
in  operation  has  been  found  so  salutary  and  free  from  unnecessary 
expense  as  to  command  the  tacit  endorsement  of  all  subsequent  leg- 

7 Elliott,  J.,  in  Farmers'  etc.  Co.  v.  Co.,  22  Colo.  513,  45  Pao.  Eep.  444, 

Southworth,    13    Colo.    Ill,    21    Pao.  55  Am.  St.  Eep.  149. 
Eep    1028,  4  L.  E.  A.  767.  But  see  Bear  Lake  County  v.  Budge, 

See,  also,  Combs   v.  Farmers'   etc.  9  '^^^°  703,  75  Pae.-  Eep.  614,'  108 

Co.,  38  Colo.  420,  88  Pae.  Eep.  396;  ^™-  ^t-  Eep.  179,  where  it  was  held 

■•■r.  ,    ,  -.^  T  i    1     in  /I  1      nn    oA  that  unconstitutional  provisions  of  the 

NiehoU  v.  McLitosh,  19  Colo.  22,  34  *   mno    /a         t 

„     ,.        ^       „  Idaho   statute   of   1903    (Sess.  Laws, 

Pae.   Eep.   278;    Sterling   Irr.   Co.   v.  ^^^3  ^^  ^^     ^^^^^  ^^^  ^^^^ 

Downer,   19  Colo.   595,  36  Pae.  Eep.  .^   ^^   ^^^^^^   ^^^^   ^^^  ^.^^.^   ^^^ 
787;   White   v.   Farmers'   High   Line  ^^^^^  ^^^^^  ^^  ^^^  gt^^^ 
etc.  Co.,  22   Colo.   191,   197,  43  Pae.  sAmes   Eealty   Co.   v.   Big   Indian 
Eep.  1028,  31  L.  E.  A.  828 ;  affirming  etc.  Co.,  146  Fed.  Eep.  166. 
5   Colo.   App.   1,   31   Pae.  Eep.   345;  9  New  Mercer  D.  Co.  v.  Armstrong, 
Louden  etc.  Co.  v.  Handy  D.  Co.,  22  21  Colo.  357,  40  Pae.  Eep.  989;  Farm- 
Colo.  102,  43  Pae.  Eep.  535;  Broad-  ers'  Irr.  Dist.  v.  Frank,  72  Neb.  136, 
moor  etc.   Co.  v.  Brookside  etc.   Co.,  100  N.  W.  Eep.  286. 
24  Colo.  541,  52  Pao.  Eep.  792 ;  Farm-  ■    10  Alamosa  Creek  C.  Co.  v.  Nelson, 
ers'   Ind.  D,  Co.   T.  Agricultural  D,  42  Colo.  140,  93  Pao.  Eep.  1112. 


2844         STATUTOBY  ADJUDICATION  OF  WATER  RIGHTS. 

islatures. "  11  And,  in  a  more  recent  case  it  is  said:  "It  was  a 
new  field,  and,  in  the  light  of  experience,  we  can,  perhaps,  point 
out  many  imperfections  in  these  statutes,  but  they  have  been  upheld 
by  the  courts  and  acquiesced  in  by  the  people  for  more  than  a  quar- 
ter of  a  century."  12 

§  1569.  The  nature  of  such  statutory  actions. — The  nature  of 
these  purely  statutory  actions  to  |pttle  and  adjudicate  the  rights  to 
the  use  of  water,  as  between  the  different  ditches,  or  as  between  the " 
respective  claimants  to  the  same,  is  peculiar,  and  is  in  a  class  by 
itself.  1  Partaking  mainly  of  actions  in  rem,  they  also  contain  at 
times  elements  of  actions  in  personam.  They  may,  therefore,  be 
deemed  actions  both  in  rem  and  in  personam,  or,  quasi  rem  and 
quasi  in  personam.  As  to  how  these  actions  are  to  be  considered 
also  depends  somewhat  upon  the  jurisdiction  where  they  are 
brought.  In  Colorado,  where  the  award  of  the  water  is  made  by  the 
Court  to  ditches  which  are  given  certain  numbers,  according  to  their 
respective  priorities  which  are  also  given  certain  numbers,  such  an 
action  may  be  regarded  as  strictly  one  in  rem;  and,  therefore,  it  is 
declared  by  the  Supreme  Court  of  that  State  to  be  in  the  nature  of 
an  action  in  rem.^  And  being  in  rem  and  not  in  personam  the  in- 
terference with  the  water  commissioner  who  seeks  to  enforce  a 
decree  in  such  an  action  is  not  contempt  of  Court.^  But  in  those 
States  where  the  award  of  the  water  is  made  to  individuals  or  com- 
panies, it  is  made  of  the  thing  to  the  person.  Therefore,  such  an 
action  is  both  in  rem  and  in  personam. 

And,  although  these  actions  are  in  the  nature  of  suits  to  quiet 

11  Louden  etc.  Co.  V.  Handy  D.  Co.,  farmers'   etc.   Co.,   38   Colo.  420,   88 

22  Colo.  102,  43  Pae.  Bep.  535.  Pae.  Eep.  396. 

12 Ft.    Lyon   ete.   Co.   v.   Arkansas  "The  general  adjudication  statutes 

Valley  ete.  Co.,  39  Colo.  332,  90  Pao.  I'^.ve  often  been  before  this  tribunal 

Rod    1023  ^^^   consideration.      They   have    been 

lipor  the  nature  of  actions  under  ^^^^  *"  ^\^   legitimate   exercise  by 

-                a       ^~„i  OUT    general   assembly    of    the   police 

the  equity  procedure,  see  See.  1534.  «  i,     „.   .          ■■  ,, 

,,                                      ,.        .     .  power  of  the  State,  and  the  proceed- 

2  "The   statutory  proceeding  ism  .       .,       .-       .vj.-ii.        ^ 

^    ^               °  ing  thereby  furmshed  is  in  the  nature 

the   nature    of    an   action   m   rem."  of  a  proceeding  m  rem."   Broad  Bun 

Louden  etc.  Co.  v.  Handy  Ditch  Co.,  i^^    Co.  v.  Deuel  etc.  Co.,   47  Colo. 

22  Colo.  102,  43  Pae.  Bep.  535;  New  573^  108  Pac.  Eep.  755. 

Mercer  D.  Co.  v.  Armstrong,  21  Colo.  3  Bobersou  v.  People  ex  ret  Soule, 

357,    40    Pae.    Eep.    989;    Comba    v.  40  Colo.  119,  90  Pae.  Bep.  79. 
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title,  as  is  the  case  in  ordinary  suits  in  equity  brought  for  the  same 
purpose,*  they  are  in  a  class  by  themselves,  or  are  sui  generis,  to 
which  the  rules  governing  ordinary  actions  are  not  always  ap- 
plicable, and  in  which  the  courts  are  at  times  confronted  with  the 
dilemma  of  exercising  their  discretion  in  matters  of  practice.  In 
one  Colorado  ease  it  is  stated  that :  ' '  The  statutory  proceeding  to 
adjudicate  priorities  of  rights  to  the  use  of  water  under  the  irriga- 
tion Acts  of  1879  and  1881  is  not  an  ordinary  civil  action  or  pro- 
ceeding. It  is  sui  generis,  to  which  the  rules  governing  ordinary 
actions  are  not  always  applicable."  ^ 

Although  the  Court  is  usually  vested  with  the  power  to  grant  an 
injunction  in  the  same  case  in  which  the  rights  to  the  water  are 
settled  and  adjudicated,  thi?  is  not  always  done.  However,  in  pro- 
tection of  the  right,  after  the  same  has  been  adjudicated,  an  action 
win  lie  for  an  injunction  against  any  interference  with  that  right.® 
So,  also,  where  the  right,  or  a  portion  of  a  right  so  adjudicated, 
has  been  conveyed,  and  there  is  a  dispute  as  to  the  extent  of  the 
right  which  was  so  conveyed,  an  ordinary  action  in  equity  will  lie 
to  quiet  the  title  thereto.'^  But  it  is  held  that,  in  such  an  action, 
the  Court  has  no  power  to  adjudge  that  a  change  in  the  point  of 
diversion  of  the  water  'might  be  made.  That  can  be  done  only  in 
the  special  proceedings  under  the  Act.^ 

4  Tor  the  nature  of  equity  suits  to  Pac.  Rep.  1050;  Taylor  v.  Hulett,  15 

adjudicate  water  rights,  see  Sec.  1534.  Idaho  265,  97  Pae.  Rep.  37,  19  L.  R. 

For   suits   to   quiet   title   to   water  A.,  N.  S.,  535. 

rights,  see  Sees.  1534-1537.  5  People  ex  ret.  Sterling  Irr.  Co.  v. 

"It  is  manifest  from  a  careful  ex-  Downer,  19  Colo.  595,  36  Pac.  Eep. 

amination  of  our  statutes  and  from  787. 

the  repeated  decisions  of  our  courts  See,  also,  Whited  v.  Gavin,  55  Ore. 

that    OUT   proceeding,   if   not   teehni-  98,    105    Pae.    Eep.    396;    Combs    v. 

cally  one  to  quiet  title,  is.  quite  ana-  Farmers'   etc.   Co.,   38   Colo.   420,   88 

logouB  thereto,  for  the  object  is  not  Pac.  Rep.  396. 

merely   to    settle   the   individual   and  e  Medano  D.  Co.  v.  Adams,  29  Colo, 

several  priorities  of  the  different  ap-  317,  68  Pae.  Eep.  431;   Buckers  etc. 

propriators,    but   the   relative   priori-  Co.  v.  Farmers'  etc.  Co.,  31  Colo.  62, 

ties  as  between  the  different  ditches,  72  Pac.  Eep.  49. 

in  which  every  claimant  is  seeking  to  For  the  protection  of  rights  by  in- 

establish   his   right   as   against   every  junction,   see   Sees.   1596-1647. 

other  person. ' '     Crippen  v.  X.  Y.  Irr.  7  Fluke  v.   Ford,  35  Colo.   112,   84 

Ditch  Co.,  32  Colo.  447,  76  Pac.  Eep.  Pac.  Eep.  469. 

794.  8  Fluke  v.   Ford,  35  Colo.   112,  84 

See,  also,  Gutheil  Park  Inv.  Co.  v.  Pae.  Rep.  469. 
Town  of  Montelair,  32  Colo.  420,  76 
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§  1570.  The  constitutionality  of  Acts.: — The  constitutionality  of 
these  Acts  have,  in  the  main,  been  upheld  by  the  Supreme  Courts  of 
the  States  where  such  laws  have  been  enacted.  As  said  by  the 
Colorado  Court :  ' '  This  Court  has  repeatedly  upheld  the  irrigation 
law  of  this  State  as  being  an  exercise  of  the  police  powers  of  the 
State."  ^  And,  "the  object  of  these  Acts  was  to  settle  the  priority 
of  rights  to  the  use  of  water  for  irrigation  in  the  respective  water 
districts  in  the  State.  "2 

The  Supreme  Court  of  Idaho,  however,  in  the  case  of  Bear  Lake 
County  V.  Budge,^  held  that  certain  provisions  of  the  original  Act 
of  March  11, 1903,  passed  by  the  legislature  of  that  State,  were  un- 
constitutional. First,  that  the  provisions  for  the  service  of  process 
on  known  resident  claimants  by  publication  was  in  violation  of  both 
the  Federal  and  State  constitutions;  and  if  such  suits,  on  such 
process,  were  prosecuted  to  judgment,  it  would  result  in  the  taking 
of  private  property  without  due  process  of  law;  second,  that  the 
provision  that  the  water  conunissioner  of  the  water  district,  a  public 
official,  should  bring  the  actions  as  party  plaintiff,  was  in  violation 
of  the  State  constitution,  which  requires  suits  to  be  brought  in  the 
name  of  the  real  party  in  interest,  and  that  such  commissioner  was 
not  the  proper  party  plaintiff,  for  the  reason  that  such  an  action 
was  one  for  the  determination  of  purely  private  interests ;  and, 
third,  for  the  reasons  as  stated  in  the  first  and  second  grounds,  by 
the  Act  in  question  the  legislature  attempted  to  go  beyond  its  legiti- 
mate police  powers.  The  Court,  in  this  case,  declined  to  pass  upon 
the  constitutionality  of  any  of  the  other  provisions  of  the  Act.    The 

1  Eoberson  v.  People  ex  ret.  Soule,  541,   52  Pac.  Eep.   792;    Broad  Btm 

40  Colo.  119,  90  Pae.  Eep.  79.  Inv.  Co.  v.  Deuel  etc.  Co.,  47  Colo. 

See,   also,  White   v.   Farmers'   etc.  573,  108  Pae.  Eep.  755. 
Co.,  22  Colo.  191,  43  Pac.  Eep.  1028,  The  Act  of  1877,  for  the  distribu- 
31  L.  E.  A.  828;  Lamson  v.  Vailes,  27  tion  of  irrigation  waters  (Laws,  1887, 
Colo.  201,  61  Pae.  Eep.  231;  Ft.  Lyon  p.  295),  is  constitutional.    McLean  t. 
Canal  Co.  v.  Chew,  33  Colo.  392,  81  Farmers'  ffigh  Line  etc.  Co.,  44  Colo. 
Pae.  Eep.  37 ;  Union  Colony  v.  Elliott,  184,  98  Pae.  Eep.  16. 
5  Colo.  371;  Nichols  v.  Mcintosh,  19  See,  also,  Farmers'  etc.  Co.  v.  Agri- 
Colo.   22,   34  Pae.  Eep.   278;   People  cultural  D.  Co.,  22  Colo.  513,  45  Pac. 
ex  rel.  Sterling  Irr.  Co.  v.  Downer,  Eep.  444,  55  Am.  St.  Eep.  149. 
19  Colo.  595,  36  Pac.  Eep.  787;  Lou-  2  Combs   v.   Farmers'   etc.   Co.,   38 
den  etc.  Co.  v.  Handy  D.  Co.,  22  Colo.  Colo.  420,  88  Pac.  Eep.  396. 
102,   43   Pac.   Eep.   535;    Broadmoor  3  9  Idaho  703,  75  Pac.  Eep.  614,  108 
etc.  Co.  T.  Brookside  etc.  Co.,  24  Colo.  Am.  St.  ICep.  179. 
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last  ground  decided,  depending  as  it  does  upon  the  first  two,  the 
decision  really  held  the  Act  unconstitutional  upon  two  grounds: 
First,  as  to  the  parties  plaintiff;  and,  second,  as  to  the  service  of 
process.  The  Court,  however,  in  later  cases  has  upheld  the  consti- 
tutionality of  the  Act  with  the  exception  of  those  provisions  held 
unconstitutional  in  the  Bear  Lake  County  case,  as  stated  above, 
and  it  also  held  that  the  provisions  of  the  Act  as  to  the  form  of  pro- 
cedure, also  applied  to  suits  in  progress  at  the  time  of  the  passage 
of  the  Act.* 

§  1571.  The  jurisdiction  of  courts — ^Venue. — These  statutory 
actions  for  the  adjudication  of  water  rights  must  be  brought  in  the 
proper  Court  as  designated  in  the  respective  Acts.  The  States 
wherein  these  actions  are  provided  for  are  usually  divided  into 
water  districts.  Sometimes  these  districts  are  conformable  to  the 
water  system  of  any  given  source  of  supply,  and  sometimes  they 
conform  to  the  respective  counties.  ^  Where  the  rights  to  be  adju- 
dicated are  wholly  within  one  county,  the  action,  of  course,  must 
be  brought  in  the  Court  of  that  county  having  the  jurisdiction  of 
the  subject  matter.^  In  Colorado,  when  a  water  district  extends 
into  two  or  more  counties,  the  District  Court  of  the  county  in  which 
the  first  regular  term  shall  soonest  occur  is  the  proper  county  in 
which  proceedings  shall  be  commenced,  and  that  Court  thereafter 
retains  exclusive  jurisdiction  of  the  case  until  the  final  adjudica- 
tion is  had.3  And,  as  defined  by  the  Colorado  Court,  an  "adjudi- 
cation of  priorities,"  within  the  meaning  of  the  statute,  is  the 
judicial  determination  of  the  claims  of  different  parties  to  the  use 
of  water  for  irrigation  within  the  same  irrigation  district.  There- 
fore, it  is  held  that  conflicting  claims  to  priorities  beyond  the  limits 
of  the  district  can  not  be  determined  by  the  Court  for  the  county 
within  the  district.*     It  therefore  foUows  that  a  claimant  to  rights 

4  Boise  ptc.  Co.  v.  Stewart,  10  Idaho  4  People   ex   rel.   Sterling   Irr.   Co. 

38,  77  Pae.  Eep.  25,  321.  v.  Downer,  19  Colo.  595,  36  Pae.  Bep. 

iSee  See.  1345.  787. 

2  Tor  jurisdiction  in  equity  suits.  See,  also,  Farmers' etc.  Co.  v.  Agri- 
see  See.  1533.  cultural  D.  Co.,  22  Colo.  513,  45  Pae. 

3  Presbyterian  College  v.  Poole,  25  Eep.  444,  55  Am.  St.  Rep.  149 ;  re- 
Colo.  50,  52  Pae.  Eep.  1103;  Louden  versing  Id.,  3  Colo.  App.  255,  32  Pae. 
Irr.  C.  Co.  V.  Handy  D.  Co.,  22  Colo.  Eep.  722. 

102,  43  Pae.  Eep.  535,  "This   Court  more   than   once   has 
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in  a  different  district  than  that  which  is  being  adjudicated,  and 
whose  rights  will  be  affected  by  the  decree,  must  either  intervene 
in  the  action  pending,  or  bring  an  independent  action  under  the 
four  year  statute  of  limitations.^  As  stated  by  the  Colorado  Court 
in  a  recent  case:  "For  the  statutory  period  the  priority  of  such 
districts  are,  as  between  the  respective  appropriators  therein,  but 
prima  facie  evidence  of  the  rights  of  such  appropriators,  but  after 
the  lapse  of  four  years  from  th|  date  the  decree  is  rendered  fix- 
ing such  priorities,  unless  suit  is  theretofore  brought,  they  become 
conclusive."^  This  section  of  the  statute'^  applies  only  to  the 
jurisdiction  of  the  Court  to  adjudicate  the  rights,  and  does  not 
apply  to  actions  to  protect  the  rights,  which  have  been  awarded  in 
such  proceedings.  Actions  to  protect  the  right  may  be  brought  in 
any  county  having  jurisdiction  of  the  subject  matter  and  the  par- 
ties, without  regard  to  the  county  in  which  the  statutory  proceed- 
ings of  adjudication  were  had.^  Where  one  has  been  a  party  to 
proceedings  in  the  District  Court  of  one  county,  and,  without  ques- 
tioning the  jurisdiction  of  that  Court,  for  several  years  enjoyed 
the  rights  acquired  by  its  judgment,  he  will  be  estopped  from  ques- 
tioning the  jurisdiction  of  the  Court  rendering  the  judgment.^ 

expressed  regret  that  our  general  as-  1911,  See.  3313;  Eev.  Stat.  1908,  Sec. 

sembly  did  not  include  in  one  water  3313. 

district  the  principal  stream  and  all  For   independent   actions,   see   See. 

its  tributaries,  so  that  a  decree  therein,  1581. 

when    pronounced,    should    absolutely  6  Ft.  Lyon  etc.  Co.  v.  Arkansas  Val- 

bind    aU    the    users    of    water  there-  ley   etc.   Co.,   39   Colo.   332,   90  Pae. 

from."      Lower    Latham    D.    Co.    v.  Eep.  1023. 

Bijou  Irr.  Co.,  41  Colo.  212,  93  Pao.  For  decrees  in  statutory  adjudiea- 

Eep.  483.  tions,  see,  also,  Sees.   1577-1579. 

In  case  of  the  division  of  an  irriga-  ^  3    Colo.    Stat.    Ann.,    Morr.    Ed., 

tion  district  by  legislative  enactment,  1911,    Sec.    2276;    Eev.  Stat.    Colo., 

it  affects  the  subject  matter  of  a  pend-  1908,  Sec.  3276. 

ing  proceeding  to  adjudicate  rights ;  8  Buekers  Irr.  Co.  v.  Farmers '  D. 

and  the  District  Court  of  the  proper  Co.,   31   Colo.   62,   72   Pao.   Eep.  49; 

county  in  the  new  irrigation  district  Farmers'  etc.  Co.  v.  Agricultural  D. 

becomes  vested  with  the  jurisdiction  Co.,  22  Colo.  513,  45  Pac.  Eep.  444,  55 

to  determine  the  priorities  in  such  new  Am.  St.  Eep.  149. 

district.     People  ea  ret.  Sterling  Irr.  9  Handy  D.  Co.  v.   South  Side  D. 

Co.  V.  Downer,  19  Colo.  595,  36  Pac.  Co.,  26  Colo.  333,  58  Pae.  Eep.  30. 

Eep.  787.  See,  also,  for  decrees^  Sees.  1577- 

B3    Colo.    Stat.    Ann.,    Morr.    Ed.,  1589. 
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§  1572.  The  jurisdiction  of  courts — Subject  matter  and  parties. 
— The  Court  must  also  have  jurisdiction  of  the  subject  matter  of  the 
action,  and  the  parties  to  the  same,  before  there  can  be  an  adjudi- 
cation which  will  finally  settle  the  respective  rights  between  them.^ 
But  as  to  the  extent  of  the  jurisdiction  of  the  courts  authorized  to 
hear  and  determine  these  cases,  as  held  by  the  Colorado  Court,  rela- 
tive to  the  Acts  of  the  legislature  of  that  State,  of  1879,  as  supple- 
mented by  that  of  1881,2  these  Acts  were  passed  for  the  purpose 
of  establishing  a  system  of  procedure  whereby  the  appropriators 
of  water  could  have  their  priorities  and  rights  determined  in  one 
proceeding,  and  that  they  do  not  attempt  to  limit  or  extend  the 
jurisdiction  of  the  District  Court  as  to  such  rights.^ 

As  we  have  discussed  in  previous  sections,  in  Colorado  the  con- 
sumer under  ditches  and  canals  is  deemed  to  be  the  appropriator, 
and  the  ditch  or  canal  company  is  deemed  to  be  merely  the  carrier 
of  the  water.*  Yet  these  special  proceedings  provide  that  the 
award  of  the  water  shall  be  to  the  ditches  and  canals,  which  shall  be 
given  a  certain  number,  and  which  are  accorded  certain  priorities, 
also  to  be  numbered.  And,  it  is  construed  by  the  Supreme  Court 
of  Colorado  that  these  special  proceedings  apply  only  to  the  rights 
as  between  the  various  ditches  in  the  district,  and  that  they  do  not 
apply  to  the  rights  of  the  respective  consumers  of  the  water  under 
those  ditches  inter  se.  And,  further,  it  is  further  held  that  the 
trial  Court  has  no  jurisdiction  under  these  special  proceedings  to 
try  or  determine  the  rights  of  the  consumers  under  these  ditches 
inter  se;  and,  therefore,  that  a  decree  rendered  under  such  proceed- 
ings attempting  to  adjudicate  the  rights  as  between  the  co-owners 
of  a  ditch,  canal,  or  reservoir,  or  as  between  the  consumers  of  the 
water  under  the  same  is  void.^     But  while  the  statute  provides  only 

1  For  the  jurisdietion  of  the  par-  of  the  different  owners  of  a  ditch  to 
ties,  see  process,  Sec.  1573.  any  particular  quantity  of  water,  but 

2  See  Sees.  1790-1793.  the  decree  entered  in  this  case  did  not 

3  Broadmoor  etc.  Co.  v.  Brookside  purport  to  do,  as,  indeed,  it  could  not, 
etc.  Co.,  24  Colo.  541,  52  Pae.  Eep.  establish  any  such  rights.  Our  Court 
792.  has  expressly  decided  that,  so  far  as 

4  For  the  relations  between  the  the  questions  now  under  consideration 
ditch  companies  and  consumers,  see  are  concerned,  the  object  of  these 
Sees.  1475-1477.  statutory  proceedings  is  to  determine 

8  ' '  Not  only  do  our  irrigation  stat-  the  relative  priorities  of  the  different 

utes  not  contemplate  a  determination,  ditches  in  the  water  district,  and  that 

as  between  themselves,  of. the  rights  the  rights  of  the  owners  of  a  ditch, 

179— Kin.  on  Irr. 


2850 


STATUTOBY  ADJUDICATION  OF  WATBE  BIGHTS. 


for  the  adjudication  of  the  relative  rights  of  the  various  ditches, 
and  the  decree  goes  nominally  only  to  the  ditches,  it  is  for  the  bene- 
fit, without  specifying  them,  of  those  who  own  the  rights  to  the  use 
of  the  waters,  or  the  consumers.  In  other  words,  the  owners  of  the 
ditches  in  these  proceedings  are  regarded  as  the  representatives  of 
the  consumers  thereunder,  and  that  the  rights  of  the  two  combined 
constitute  the  completed  appropriation  for  the  entire  quantity  of 
water  awarded  to  the  respective  ditches.  But  when  it  comes  to  the 
adjudication  of  the  rights  of  the  consumers  as  between  themselves 
under  these  ditches  or  canals,  which  have  been  awarded  rights  and 
priorities,  it  is  held  that  it  must  be  by  an  action  to  quiet  title,  under 
the  ordinary  proceedings  of  a  Court  of  equity,  as  discussed  in  the 
previous  chapter.^ 


as  between  themselves,  can  not  be  de- 
termined therein.  So  that,  even  had 
the  decree  of  1889  expressly  given  to 
the  plaintiffs  the  right,  as  against 
their  co-owners,  to  the  use  of  a  cer- 
tain quantity  of  water  from  either  of 
thfi  ditches  in  controversy,  it  would 
have  been  void."  Evans  v.  Swan, 
38  Colo.  92,  88  Pao.  Eep.  149. 

"The  proceeding  does  not  contem- 
plate that  there  shall  be  an  adjudi- 
cation of  the  relative  rights  of  the 
owners  or  consumers  of  water  under 
any  particular  ditch,  as  between  them- 
selves, but  only  the  relative  priorities 
of  the  ditches,  canals,  and  reservoirs. 
.  ,  .  And,  while  no  ascertainment 
is  made  as  to  who  are  consumers  under 
any  particular  ditch,  necessarily  the 
relative  rights  of  ditch  owners  and 
all  consumers  are  determined."  Combs 
V.  Farmers'  etc.  Co.,  38  Colo.  420,  88 
Pac.  Eep.  396. 

And  the  same  Court,  in  a  still  later 
case,  after  quoting  the  last  clause 
above,  said:  "This  rule,  however,  is 
intended  to  govern  contentions  between 
different  ditch  owners  taking  water 
from  the  same  stream,  and  does  not 
determine  the  rights  of  the  consumers 
in  a  ditch  as  between  themselves,  nor 


their  relative  priorities."  O'NeU  v. 
Pt.  Lyon  Canal  Co.,  39  Colo.  487, 
90  Fac.  Eep.  849. 

See,  also,  Putnam  v.  Curtis,  7  Colo. 
App.  437,  43  Pac.  Eep.  1056;  Oppen- 
lander  v.  Left  Hand  D.  Co.,  18  Colo. 
142,  31  Pac.  Eep.  854;  Hallett  v.  Car- 
penter, 37  Colo.  30,  86  Pac.  Eep.  317; 
Farmers'  etc.  Co.  v.  Agricultural  D. 
Co.,  22  Colo.  513,  45  Pac.  Eep.  444, 
55  Am.  St.  Eep.  149;  Park  v.  Park,  45 
Colo.  347,  101  Pac.  Eep.  406;  Woods 
V.  Sargent,  43  Colo.  268,  95  Pac.  Eep. 
932;  Farmers'  etc.  Co.  v.  Biverside 
Irr.  Co.,  14  Idaho  450,  94  Pac.  Eep. 
761;  Creer  v.  Bancroft  W.  Co.,  13 
Idaho  407,  90  Pac.  Eep.  228;  O'NeU 
V.  Fort  Lyon  Canal  Co.,  39  Colo.  487, 
90  Pac.  Eep.  849. 

6  See  Chap.  78,  Sees.  1530-1566; 
Evans  v.  Swan,  38  Colo.  92,  88  Pac. 
Eep.  149;  Combs  v.  Farmers'  etc.  Co., 
38  Colo.  420,  88  Pac.  Eep.  396;  Kim- 
baU  V.  Northern  Colo.  Irr.  Co.,  42 
Colo.  412,  94  Pac.  Eep.  333;  Cooper 
V.  Shannon,  36  Colo.  98,  85  Pac.  Eep. 
175,  118  Am.  St.  Eep.  95;  Grand  Val- 
ley Irr.  Co.  T.  Lesher,  28  Colo.  273, 
65  Pac.  Eep.  44;  GutheU  etc.  Co.  t. 
Montcla,ir,  32  Colo.  420,  76  Pac.  Eep. 
1050;  Bessemer  ete.  Co.  ▼.  Woolley, 
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From  the  above  it  can  be  readily  seen  that  the  Colorado  stat- 
utes and  practice  are  cumbersome  in  that  they  necessitate  at  least 
two  suits  before  the  rights  of  the  individual  consumer  of  the  water 
can  be  finally  determined  and  adjudicated  in  cases  where  the  ditch 
or  canal  is  owned  by  one  party  and  the  water  rights  by  others :  One 
suit  under  the  statutory  proceedings  to  determine  the  relative  rights 
and  priorities  as  between  the  different  ditches  and  canals  taking  the 
water  from  the  same  stream  or  other  source  of  supply,  and  a  sec- 
ond suit  in  equity  to  determine  the  relative  rights  of  the  respective 
consumers  inter  se  who  take  the  water  from  the  same  ditch 
or  canal.  The  statutes  and  the  practice  of  the  other  States  which 
follow  the  Colorado  procedure  in  the  main,  differ  radically  in  this 
respect,  and  do  not  limit  the  jurisdiction  of  the  courts  in  statutory 
proceedings  to  the  determination  of  the  rights  only  as  between  the 
various  ditches  and  canals  taking  the  water  from  the  same  source  of 
supply.  The  rule  in  some  of  the  States  is  that,  where  no  issue  is 
raised  as  between  the  various  consumers  of  the  water  under  any 
■  ditch,  the  Court  may  make  its  award  to  such  ditch  or  canal,  regard- 
less of  the  rights  of  the  respective  consumers  under  the  same.'''  But, 
upon  the  other  hand,  where  an  issue  is  raised  between  the  rights  of 
the  respective  consumers,  under  any  particular  ditch,  the  Court  has 
jurisdiction  in  the  same  action  to  hear,  determine,  and  adjudicate 
those  rights  and  make  its  award  to  the  respective  individuals  or  con- 
sumers. In  other  States  following  the  Wyoming  system,  although 
the  Court  is  given  original  jurisdiction  to  try  these  actrons,^  all 

32  Colo.  437,  76  Pac.  Bep.  1053,  105  eanal  company  and  an  irrigation  dis- 

Am.  St.  Eep.  91;  Woods  v.  Sargent,  trict,  and  no  issue  was  raised  as  be- 

43  Colo.  268,  95  Pac.  Eep.  932;  Peter-  tween  the  oonstimers,  and  they  were 

son  v.  Payne,  43  Colo.  184,     95  Pac.  not  made  parties  to   the  action,  the 

Eep.  301 ;  Conley  v.  Dyer,  43  Colo.  22,  Supreme  Court  held  that  a  failure  to 

95  Pac.  Eep.  304;   Cache  La  Poudre  bring  the  consumers  into  court  in  no 

etc.  Co.  V.  Hawley,  43  Colo.  32,  95  Pae.  way  vitiated  the  decree  as  between  the 

Eep.  317;  Bates  v.  HaU,  44  Colo.  360,  parties  who  were  in  court.    Farmers' 

98  Pac.  Eep.  3;  Bowman  v.  Verdin,  etc.    Co.   v.   Eiverside   Irr.    Dist.,    14 

40  Colo.  247,  90  Pac.  Eep.  506;  Park  Idaho  450,  94  Pae.  Eep.  761. 

V.  Park,  45  Colo.  347,  101  Pac.  Eep.  See,  also,  for  parties  to  actions  for 

406;  Farmers'  etc.  Co.  v.  White,  32  statutory  adjudication,  Sec.  1573. 

Colo.  114,  75  Pac.  Eep.  416 ;   Cooper  8  For  the  Wyoming  system  or  the 

T.  Shannon,  36  Colo.  98,  85  Pac.  Eep.  determination    of    water    rights    by 

175,  118  Am.  St.  Eep.  95.  boards,  see  Chap.  104. 
7  In  Idaho,  in  an  action  between  a 
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consumers  of  the  water  and  claimants  to  the  same  must  be  made 
parties  to  the  action,  and  their  rights  must  be  determined  and  adju- 
dicated, and  a  certificate  is  issued  in  his  name,  showing  the  amount 
of  water  to  which  each  claimant  is  entitled.^ 

These  special  statutes  of  the  various  States  providing  for  the 
adjudication  of  water  rights  within  their  respective  jurisdictions 
have  no  application  to  cases  where  the  point  of  diversion  from  the 
stream  or  other  source  of  water  supply  is  within  a  State,  but  the 
lands  to  be  irrigated  are  withoift  its  limits;  and,  therefore,  water 
will  not  be  decreed  by  the  Court  of  one  State  to  irrigate  lands 
within  another  State.^"  In  Colorado,  where  a  statutory  action  is 
required  in  order  to  change  the  point  of  diversion,!^  an  action  to 
determine  both  the  rights  and  priorities  and  to  change  the  point 
of  diversion  will  be  maintained.  ^^ 

§  1573.  Parties  to  such  actions. — ^In  the  majority  of  the  States 
having  these  statutory  proceedings  for  the  adjudication  of  water 
rights,  the  actions  must  be  instituted  by  a  real  party  in  interest; 
that  is  to  say,  by  persons,  associations,  or  corporations  owning  or 
claiming  any  of  such  water  rights.^  By  the  Act  of  March  11, 1903, 
of  the  Idaho  legislature,^  it  was  attempted  to  make  the  water  com- 
missioner of  the  district  in  which  the  stream  is  situated  the  party 
plaintiff.  But  the  Supreme  Court  of  that  State  held  this  portion 
of  the  Act  invalid,  and  that  such  actions  must  be  instituted  by  the 
real  party  in  interest.^  The  Utah  Act  provides  that  the  action  shall 
,be  instituted  by  the  State  Engineer.*    In  New  Mexico,  North  Da- 

9  See  decrees.  Sees.  1577-1581.  2  Laws  Idaho,  1903,  p.  223. 

For  the  adjudication  of  water  3  "The  water  commissioner,  a  pub- 
rights  in  various  States,  see  Part  lie  official,  is  not  the  real  party  in  in- 
XrV.  terest  in  a  suit  to  quiet  title  or  to 

10  Lamson  v.  VaUes,  27  Colo.  201,  determine  adverse  interest  in  prop- 
61  Pac.  Eep.  231;  Turley  v.  !Furman,  erty  not  claimed  or  belonging  to  him 
16  N.  M.  253,  114  Pac.  Eep.  278.  or  the  State."    Bear  Lake  County  v. 

11  For  change  of  point  of  diversion,  Budge,  9  Idaho  703,  75  Pac.  Eep.  614, 


857-860.  108  Am.  St.  Eep.  179. 

12  Hallett  v.  Carpenter,  37  Colo.  30,  4  Comp.  Laws  of  Utah,  1907,  Sec. 

86  Pac.  Eep.  317.  1271.     Owing   to   the   fact   that   the 

1  For   the   statutes   of   the   various  legislature  failed  to  provide  the  neces- 

States    upon    the    subject,    see    Part  sary  funds  for  the  State  Engineer  to 

XrV;  3  Colo.  Stat.  Ann;,  Morr.  Ed.,  make  the  surveys  provided  for  by  the 

1911,   Sec.   3284;    Eev.    Stat.    Colo.,  Act,  few  suits  under  the  Act  have  been 

1908,  Sec.  3284.  brought.    The  validity  of  this  portion 
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kota,  Oklahoma,  South  Dakota,  and  Washington,  the  statutes  pro- 
vide that  the  suit  shall  be  instituted  by  the  Attorney-General,  unless 
the  same  shall  have  been  instituted  by  private  parties.^ 

Under  the  Colorado  special  statute  for  the  adjudication  of  water 
rights,  and  the  procedure  thereunder,  as  the  rights  of  the  consumers 
under  ditches,  canals,  or  reservoirs,  can  not  be  determined  in  such 
actions,  only  the"  owners  of  such  works  are  the  proper  parties  in 
such  actions.  6  The  corporations  or  other  owners  of  such  works 
represent  the  consumers  for  the  purpose  of  suits  against  other  own- 
ers of  works  of  like  nature,  and  the  consumers  under  the  same  are 
not  proper  parties  to  such  an  action ;  but,  afterward,  their  disputes 
as  to  their  rights  to  the  use  of  the  water,  both  as  between  them- 
selves, or  as  between  themselves  and  the  owners  of  the  works,  may 
be  settled  and  adjudicated  in  the  ordinary  actions  to  quiet  titleJ 
In  other  words,  in  Colorado,  as  these  statutory  actions  lie  for  the 
adjudication  of  rights  only  as  between  ditches,  canals,  or  reservoirs, 
the  ovimers  of  such  works  are  the  only  proper  parties;  and,  when 
sued  in  such  actions,  they  are  regarded  as  the  representatives  of 
the  consumers  of  the  water  under  such  works,  and  are  bound  to 
protect  the  interests  of  all  in  the  aggregate.^ 

But  in  Idaho  and  the  other  States  which  follow  largely  the  Colo- 
rado statutes  and  procedure  in  the  adjudication  of  these  rights, 
the  consumers  under  any  ditch,  or  other  works,  may  or  may  not  be 

of  the  Act  has  not  been  tested.     In  etc.  Co.  v.  Moutelair,  32  Colo.  420,  76 

the  meantime  water  rights  are  being  Pac.  Bep.  1050;  Bessemer  etc.  Co.  v. 

adjudicated  under  the  ordiaary  equity  Woolley,  32  Colo.  437,  76  Pac.  Eep. 

procedure.  1053,  105  Am.  St.  Kep.  91;   Putman 

5  For  the  Statutes  upon  the  subject,  v.  Curtis,  7  Colo.  App.  437,  43  Pae. 
see  Part  XIV.  Eep.    1056;    Park  v.   Park,   45    Colo. 

6  For   the   jurisdiction   of    courts —  347,  101  Pac.  Eep.  406. 

subject  matter,  see  Sec.  1572.  8  Combs   v.    Farmers'    etc.    Co.,    38 
VFor    the    adjudication    of    water  Colo.  420,  88  Pac.  Eep.  396;   O'Neil 
rights  in  equity  suits,  see   Chap.   78,  v.  Ft.  Lyon  etc.  Co.,  39  Colo.  487,  90 
Sees.  1530-1566.  Pac.  Eep.  849;  Park  v.  Park,  45  Colo. 
For  jurisdiction  in  special  proceed-  347,    101    Pac.    Eep.    406;    Montrose 
ings,  subject  matter,  see  Sec.  1572.  Canal  Co.  v.  Loutzenhizer  D.  Co.,  23 
For  actions  to  quiet  title  by  a  eon-  Colo.  233,  48  Pac.  Eep.  532;    Farm- 
Bumer  as  against  a  corporation  owning  ers'  etc.  Co.  v.  Agricultural  D.  Co.,  22 
the  ditch,  see  Kimball  v.  Northern  Irr.  Colo.  513,  45  Pac.  Eep.  444,  55  Am. 
Co.,  42  Colo.  412,  94  Pae.  Eep.  333;  St.  Eep.   149;    Supply  D.  Co.  v.  El- 
Grand  VaUey  Irr.   Co.  v.  Lesher,   28  liott,  10  Colo.  327,  15  Pac.  Eep.  691, 
Colo.  273,  65  Pae.  Eep.  44;   Gutheil  3  Am.  St.  Eep.  586. 
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made  parties  to  the  action,  where  the  action  is  originally  brought 
to  determine  the  rights  as  between  two  ditch  companies.  But,  where 
the  consumers  are  made  parties  and  their  claims  to  the  use  of  the 
water  are  set  up  inter  se,  their  rights  must  be  determined  and  ad- 
judicated in  the  same  action.  And,  to  this  end,  upon  application 
of  any  of  the  original  parties  to  the  action,  the  general  practice  is 
for  the  Court  to  make  an  order  bringing  in  all  of  such  consumers, 
under  any  particular  ditch  or  canal  where  there  are  controversies 
between  them.  Or,  the  same  thing  may  be  accomplished  by  the  con- 
sumers themselves,  by  way  of  a  complaint  in  intervention  setting 
up  their  respective  claims.  But,  upon  the  other  hand,  where  the 
suit  is  between  two  companies,,  or  other  owners  of  water  rights, 
where  the  water  is  furnished  to  consumers,  to  adjudicate  their  re- 
spective rights  in  the  aggregate,  the  failure  to  bring  into  the  action 
the  consumers  under  the  respective  ditches  and  canals  in  no  way 
voids  or  vitiates  the  decree  as  between  the  companies,  who  were 
parties  to  the  action.^ 

§  1574.  The  pleadings  or  statements  of  claims. — In  the  Acts  of 
the  various  States  providing  for  the  statutory  adjudication  of  water 
rights,  it  is  generally  provided  that  the  statements  of  claims  filed 
by  the  respective  parties  shall  stand  in  the  place  of  pleadings  and 
issue  be  made  thereon.  And,  while  the  technical  forms  of  equity 
pleadings  are  superseded  by  these  statements,  it  is  required  that  the 
rights  claimed  must  be  set  out  therein  with  even  greater  particu- 
larity than  is  required  in  the  pleadings  under  the  regular  practice, 
in  suits  brought  for  the  same  purpose,  and  which  we  have  dis- 
cussed in  a  previous  chapter. 

9  In  an  action  in  Idaho  between  a  action,  but  that  in  Tiew  of  the  facts, 

canal  company  and  an  irrigation  dia-  the   failure   to   bring   them   into   the 

triet,  where  the  consumers  were  not  court   in  no   way  voided  or   vitiated 

made  parties  to  the  action,  and  there  the  decree  as  between  the  parties  who 

was  no  suggestion  before     the  trial  were  in  court  and  participated  in  the 

court  to  make  them  parties,  and  the  action;    and,   further,   that  the  ques- 

award  of  the  water  was  made  to  the  tion  could  not  be  heard  for  the  first 

company     and     district     respectively  time  on  appeal  on  such  objections  in 

without  objection  in  the  Court  below,  urging   a   reversal   of   the   judgment, 

the  Supreme  Court  upon  appeal  held  Farmers'  Co-op.  D.  Co.  v.  Riverside 

that,  had  it  been  insisted  upon  in  the  Irr.  Dist.,  14  Idaho  450,  94  Pae.  Rep. 

trial  court,  the  consumers  might  prop-  761. 
erly  have  been  ma^e  parties'  to  the 
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In  Colorado,  as  a  basis  for  such  an  adjudication,  the  statute  desig- 
nates the  facts  to  be  included  in  the  statements.  ^  It  is  necessary 
for  the  party  claiming  a  water  right,  and  seeking  an  adjudication  of 
the  same,  to  file  with  the  District  Court  a  statement  under  oath, 
containing  the  name  or  names,  together  with  the  postoffice  address 
of  the  claimant  or  claimants,  with  a  description  of  the  headgate, 
general  course  of  the  ditch  or  canal,  and  the  name  of  any  stream 
from  which  said  ditch,  canal,  or  reservoir  is  supplied  with  water, 
the  length,  width,  and  depth  thereof,  the  time  of  the  appropriation 
of  the  water  by  original  construction,  also  by  enlargement  or  ex- 
tension, the  present  capacity  of  the  ditch,  canal,  or  reservoir,  and 
also  the  number  of  acres  Ijang  under  it,  and  being,  or  proposed  to 
be,  irrigated  by  water  from  such  works.  It  is  not  necessary  to  give 
the  names  of  the  individuals  supplied -by  any  ditch,  or  the  number 
of  acres  owned  by  each.^  However,  all  the  facts  which  are  requi- 
site to  constitute  a  right  should  be  set  forth ;  and  it  is  held  that  the 
mere  difference  in  the  form  of  the  procedure  does  not  vary  the 
principles  involved,  nor  dispense  with  these  rules. 

In  Utah  it  is  provided  that  the  first  pleading  shall  consist  of  a 
written  statement  by  the  State  Engineer,  filed  with  the  Clerk  of  the 
District  Court  having  jurisdiction  of  the  case,  which  statement  shall 
set  forth  the  fact  of  the  completion  of  the  survey  of  the  stream,  or 
other  source  of  water  supply,  the  rights  to  the  water  of  which  are 
about  to  be  adjudicated,  the  names  and  postofi&ce  addresses  of  all 
persons,  corporations,  and  associations  using  the  water,  so  far  as 
the  same  are  known  to  the  State  Engineer,  and  shall  also  contain 
such  other  facts  and  information  as  he  may  deem  necessary. 
Within  six  months  after  the  service  of  process,  as  required  by  the 
statute,  all  persons  claiming  the  right  to  the  use  of  any  of  the  water 
from  said  source  of  supply  must  file  with  the  Clerk  of  said  Court 
their  written  sworn  statements  of  their  claims  to  the  water.  These 
statements  must  include,  as  near  as  may  be,  the  following:  The 
name  and  postoffice  address  of  the  person,  corporation,  or  associa- 
tion making  the  claim ;  the  nature  of  the  use  of  the  water  on  which 

1  3    Colo.    Stat.    Ann.,    Morr.    Ed.,      cultural  D.  Co.,  22  Colo.  513,  45  Pae. 
1911,    Sees.    3277,    3284;    Eev.    Stat.      Eep.  444,  55  Am.  St.  Rep.  149. 
Colo.  1908,  Sees.  3277,  3284.  For  the  pleadings  under  the. equity 

zPanners'    Ind.    D.    Co.    ▼.    Agri-      practice   to   adjudicate   water   rights, 

see  Sees.  1447-1552. 
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the  claim  of  appropriation  is  based;  the  flow  per  second  of  water 
used,  and  the  time  during  which  it  has  been  used  each  year;  the 
name  of  the  stream  or  other  source  from  which  the  water  is  di- 
verted; the  place  on  such  stream  or  source  where  the  water  is 
diverted,  and  the  nature  of  the  diverting  works ;  the  date  when  the 
first  work  for  diverting  the  water  was  begun,  and  the  nature  of  such 
work;  the  dimensions,  grade,  shape,  and  nature  of  the  diverting 
channel  as  originally  constructed;  the  date  when  the  original  di- 
verting channel  was  completed;  the  date  when  the  water  was  first 
used,  the  flow  per  second,  and  the  time  during  which  the  water  was 
used  the  first  year;  the  date  and  nature  of  each  subsequent  change 
made  in  the  original  diverting  channel;  the  flow  per  second  of  the 
water  and  the  time  it  was  used  each  year  between  each  of  the 
changes  so  made;  the  place  where  and  the  manner  in  which  the 
water  was  first  used;  the  nature  of  each  subsequent  change  in  the 
place  or  manner  of  use,  and  the  place  and  manner  of  present  use; 
and  such  other  facts  as  will  clearly  define  the  extent  and  nature  of 
the  appropriation  claimed.  If  the  water  claimed  to  have  been  appro- 
priated is  used  for  irrigation  the  statement  shall  show,  in  addition 
to  the  above  required  facts,  the  area  of  land  irrigated  the  first  year 
and  each  subsequent  year;  the  total  area  at  present  irrigated,  and 
its  location  in  section,  township,  and  range  wherein  it  is  situated; 
the  character  of  the  soil,  and  the  kind  of  crops  raised  during  the 
first  year  of  use  and  the  first  year  after  each  subsequent  change  of 
channel,  and  during  the  last  year  in  which  the  water  was  applied. 
If  the  water  claimed  to  have  been  appropriated  is  used  for  devel- 
oping power  the  statement  shall  show,  in  addition  to  the  above  re- 
quired facts,  the  number,  size,  and  kind  of  water  wheels  employed; 
the  head  under  which  each  wheel  is  operated;  the  extent  of  power 
produced,  and  the  purposes  for  which  and  the  places  where  it  is 
used,  and  the  point  where  the  water  is  returned  to  the  natural 
stream.  If  the  water  claimed  to  have  been  appropriated  is  used 
for  mining  the  statement  shall  show,  in  addition  to  the  above  re- 
quired facts,  the  name  of  the  mine  and  the  mining  district  in  which 
it  is  situated ;  the  nature  of  the  material  mined,  and  the  place  where 
the  water  is  returned  to  the  natural  channel  of  the  stream. 

The  Clerk  of  the  said  Court  shall  enter  the  statement  in  a  book 
kept  for  that  purpose,  and  shall  file  and  preserve  the  same  in  his 
office,  noting  the  date  of  filing.    The  filing  of  each  statement  shall 


THE   PEOCESS   OE   NOTICE,  2857 

be  considered  notice  to  all  persons  of  the  claim  of  the  party  making 
the  same,  and  any  person  failing,  to  make  and  deliver  such  state- 
ment of  claim  to  the  Clerk  of  the  Court  within  six  months  after  the 
first  publication  of  the  notice  provided  for,  shall  be  forever  barred 
and  estopped  from  subsequently  asserting  any  rights  theretofore 
acquired  to  the  use  of  water  of  said  river,  system,  or  water  source, 
and  shall  be  held  to  have  forfeited  all  rights  to  the  use  of  said 
water  theretofore  claimed  by  him ;  provided,  that  any  claimant  upon 
whom  no  other  service  of  the  notice  shall  be  made  than  by  publica- 
tion in  the  newspaper  may  apply  to  the  Court  for  permission  to 
file  a  statement  of  claim  after  the  time  therefor  has  expired,  and  the 
Court,  or  Judge  thereof,  may  extend  the  time  for  filing  said  state- 
ment, not  exceeding  one  year  from  the  first  publication  of  said 
notice.3 

The  Court  or  the  referee  appointed  is  given  the  power  to  allow 
amendments  to  any  statement  or  pleading.* 

The  statements  required  by  the  Acts  in  the  other  States  which 
have  adopted  the  statutory  method  of  the  adjudication  of  water 
rights  by  special  proceedings  for  that  purpose  in  the  courts,  are 
similar  to  the  above.  However,  space  will  not  permit  an  abstract 
of  them  here.  But  it  must  be  borne  in  mind  that  aU  the  essentials, 
as  required  by  the  particular  statute  of  the  jurisdiction  in  which 
the  action  is  brought,  must  be  specifically  and  definitely  set  forth 
in  the  statements  of  claims. 

§  1575.  The  process  or  notice  of  pending  actions. — Some  of  the 
legislatures  in  the  provisions  for  the  statutory  adjudication  of  water 
rights,  in  endeavoring  "that  the  procedure  for  determining  such 
rights  should  be  as  simple,  effective,  and  inexpensive  as  practicable 
under  the  conditions,"  ^  upon  the  subject  of  process  or  the  service 
of  notice  of  the  pending  of  an  action,  in  our  opinion,  have  at- 
tempted to  sacrifice  the  rights  of  the  claimants  to  the  water  for  the 
sake  of  obtaining  a  simple  procedure. 

In  Colorado,  however,  the  procedure  in  this  respect  is  sufficient. 
The  Act  provides  for  three  forms  of  notice:     First,  the  Clerk  of 

3  For  the  notice  or  process,  see  Sec.  i  Boise  etc.  Co.  v.  Stewart,  10  Idaho 

1575.  38,  77  Pae.  Eep.  25,  321. 

4Coinp.  Laws  of  Utah,  1907,  Sees. 
1273,  1274,  1277,  1278. 
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the  Court  must  give  notice  of  the  pendency  of  the  action  by  publi- 
cation as  provided  in  the  Act;  second,  ten  printed  copies  of  the 
notice  must  be  posted  in  ten  public  places  in  the  water  district  by 
the  party  or  parties  moving  the  adjudication;  third,  the  party  or 
parties  moving  such  adjudication  shall  cause  a  printed  or  writ- 
ten copy  of  such  notice  to  be  served  on  every  person,  association, 
or  corporation  having  any  claim  to  the  use  of  the  water,  by  deliver- 
ing such  copy  personally  to  the  pqfson  to  be  served,  if  such  person, 
by  due  diligence,  can  be  found  in  the  county  of  his  residence.  If 
such  person  can  not  be  found  as  aforesaid,  then  constructive  service 
is  provided  for  by  leaving  the  notice  at  his  residence,  or  place  of 
business,  or  by  mailing  a  copy  of  the  notice.^  But,  in  Utah,  the 
statute  provides  that  the  notice  of  the  pendency  of  the  action  may 
be  given  by  publication  of  the  notice  published  at  least  once  a  week 
for  three  successive  months,  and  that  the  clerk  shall  also  mail,  by 
registered  letter,  to  each  of  the  persons,  corporations,  or  associations 
whose  names  and  addresses  are  given  in  the  preliminary  statement 
filed  by  the  State  Engineer,  a  copy  of  such  notice.^ 

In  Idaho,  the  Act  of  1903  *  provided  that  the  service  of  summons 
upon  all  parties  should  be  by  publication  in  a  newspaper  of  general 
circulation  published  in  the  county  where  such  decree  is  entered 
and  through  which  the  stream  flows,  and  if  in  more  than  one  county, 
then  in  some  newspaper  of  general  circulation  published  in  each  of 
said  counties;  that  no  affidavit  to  obtain  order  for  publication  of 
said  summons,  and  no  order  of  publication  pf  the  same  should  be 
required ;  and  that  the  affidavit  of  the  publisher,  proprietor,  business 
manager,  or  editor  of  such  newspaper  that  such  summons  has  been 
duly  published  in  such  newspaper  at  least  once  a  week  for  a  period 
of  not  less  than  one  month,  shall  be  conclusive  evidence  of  such 
publication  and  of  due  service  of  said  summons  upon  each  and 
every  one  of  the  defendants.  The  Supreme  Court,  in  the  first  ease 
which  was  brought  before  it  upon  the  proposition,^  held  that  this 
portion  of  the  Act  was  unconstitutional,  upon  the  ground  that  the 
remedy  by  due  course  of  law  guaranteed  by  both  the  Federal  and 

2  3    Colo.    Stat.    Ann.,    Morr.    Ed.,  3  Comp.  Laws  of  Utah,  1907,  Sees. 

1911,    Sees.    3286-3288;    Eev.    Stat.,      1271,  1272. 
1908,    Sees.    3286-3288;    DoU  v.    Me-  4  Idaho  Laws,  1903,  p.  223,  Sec.  34. 

Ellen, Colo.  App.  ,  121  Pae.  5  Bear   Lake   County    v.    Budge,    9 

Eep.  149.  Idaho  703,  75  Pac.  Eep.  614,  108  Am. 

St.  Eep.  179. 
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State  constitutions  requires  that,  before  there  is  a  judicial  deter- 
mination affecting  the  right  to  life,  liberty,  or  property,  process  to 
obtain  jurisdiction  must  be  issued  and  personally  served  when  prac- 
ticable ;  and  that  constructive  notice  can  only  be  made  effective  when 
actual  service  is  impracticable.  The  Court,  by  Mr.  Justice  Sullivan, 
in  the  course  of  the  opinion  said:  "If  the  power  assumed  by  the 
legislature  in  the  provisions  of  this  Act  in  regard  to  the  service  of 
summons  be  sustained  by  this  Court,  it  would  lead  to  most  fearful 
results,  as  it  would  enable  them  by  special  and  limited  law  to  settle 
controversies  over  titles  to  private  property,  and  to  take  the  prop- 
erty of  one  person  against  his  consent  and  give  it  to  another. ' '  ^ 

We  are  in  hearty  accord  with  the  views  taken  by  the  Supreme 
Court  of  Idaho  upon  the  subject  of  the  service  of  process  or  notice 
of  pendency  of  these  actions.  These  actions  being  largely  in  rem,'' 
jurisdiction  over  the  property  can  be  acquired  by  the  regular  pro- 
ceedings provided  for  by  the  statutes  of  all  jurisdictions,  even  where 
the  owner  is  not  a  resident,  or  the  place  of  his  residence  not  known. 
To  quiet  title  to  a  tract  of  land,  for  the  Court  to  acquire  jurisdic- 
tion as  against  a  non-resident  claimant  by  constructive  service,  the 
proceedings  must  be  had  as  prescribed  by  the  general  statutes  upon 
the  subject.  It  must  be  upon  an  afSdavit  or  showing  that  the  de- 
fendant is  a  non-resident  and  that  personal  service  can  iiot  be  had, 
in  which  must  be  also  stated  the  last  known  address  of  the  defend- 
ant; it  must  be  upon  an  order  of  the  Court  for  publication  of  the 
summons;  it  must  be  the  mailing  of  a  copy  of  the  summons  and 
complaint  by  the  clerk  to  such  defendant  at  his  last  known  address ; 
and  it  must  be  upon  proof  of  both  the  publication  and  mailing  in 
accordance  with  the  statute.  Now  to  prescribe  by  statute  in  actions 
to  adjudicate  the  water  rights?  which  make  the  same  tract  of  land 
valuable,  that  the  service  shall  be  complete  both  as  to  non-resident 
and  resident  defendants,  by  publication  merely,  and  that,  too,  with- 
out the  showing  of  any  necessity  therefor,  or  upon  any  order  of  the 
Court,  certainly  exceeds  the  power  of  any  legislature  to  enact,  and 
still  keep  within  the  limitations  of  both  the  Federal  and  State  con- 
stitutions.   And,  again,  it  is  class  legislation,  permitting  the  service 

6  See,  also,  for  the  question  of  due      in  the  adjudication  before  boards,  see 
process  of  law,  Sees.  1568,  1571,  1572.      Sec.  1587. 
For  the  service  of  process  or  notice  7  For  the  nature  of  these  actions, 

see  Sec.  1569. 
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of  summons  in  these  cases  only  by  special,  limited,  and  constructive 
service,  that  is  not  permitted  by  the  general  law  of  any  State  in 
other  cases. 

§  1576.  The  proceedings  on  the  hearing — Referees. — ^The  Acts 
of  all  the  States  provide  for  a  hearing  of  the  cases  brought  to  ad- 
judicate water  rights  under  these  special  proceedings.  Notice  of 
such  hearing  is  required  to  be  given  all  parties  interested.  Such 
hearing  may  be  had  before  the  Court  itself;  but,  omng  to  the 
fact  that  these  hearings  are  usually  of  great  length  and  in  some 
jurisdictions  would  practically  require  all  of  the  time  of  the  Court 
to  the,  at  least,  disarrangement  of  its  other  business,  the  Acts  gen- 
erally provide  that  the  hearings  may  be  had  before  a  referee,  or  ref- 
erees, to  be  appointed  by  the  Court,  with  the  usual  powers.  ^  At  the 
trial  the  Court  or  referee  must  hear  all  the  evidence  that  may  be 
offered  by  any  person,  corporation,  or  association,  in  support  or 
against  any  claim  of  appropriation,  and  a  statement  of  which  has 
been  properly  filed  in  accordance  with  the  Act. 

If  the  hearing  is  had  before  a  referee,  the  usual  procedure  is  that, 
after  the  completion  of  the  testimony,^  he  is  required  to  make  an 
abstract  thereof,  also  separate  findings  as  to  each  claim  submitted, 

1  Colorado. — 3     Colo.     Stat.     Ann.,  Platte  etc.   Co.,   18  Colo.   1,  30  Pac. 

Morr.  Ed.,  1911,  Sees.  3291-3205;  Eev.  Eep.  1032,  36  Am.  St.  Eep.  259;  Kerr 

Stat.,   1908,  Sees.   3291-3205.  v.  Dudley,  26  Colo.  457,  58  Pae.  Eep. 

Utah. — Comp.  Laws,  1907,  Sees.  610;  Union  Colony  v.  Elliott,  5  Colo. 
1275-1281.                                                      •  371;    Boise    City    etc.    Co.    v.    Stew- 

Idaho. — ^Under  the  provisions  of  art,  10  Idaho  38,  77  Pae.  Eep.  25, 
Sec.  4493,  Ann.  Code  Civ.  Proe.,  1901  321;  Lanison  v.  Tailes,  27  Colo.  201, 
(Sess.  Laws,  1901,  p.  132),  the  Court  61  Pac.  Eep.  231;  Louden  etc.  Co.  v. 
or  Judge  has  authority  to  appoint  a  Hindy  D.  Co.,  22  Colo.  102,  43  Pae. 
referee  to  take  the  testimony  in  an  Eep.  535 ;  Daum  v.  Conley,  27  Colo.  56, 
action  where  the  parties  are  numerous  59  Pae.  Eep.  753;  Woods  v.  Sargent, 
and  the  convenience  of  the  witnesses  43  Colo.  268,  95  Pae.  Eep.  932. 
and  the  ends  of  justice  would  be  pro-  2  It  is  held  that  the  referee  before 
moted  thereby.  Boise  City  etc.  Co.  v.  his  report  leaves  his  hands  can  re- 
Stewart,  10  Idaho  38,  77  Pae.  Eep.  open  the  hearing  for  the  purpose  of 
25,  321.  considering  a  statement  and  evidence 

See,  also,  as  to  powers  of  referees,  thereon,  where  the  necessary  witnesses 

New  Mercer  D.  Co.  v.  Armstrong,  21  could  not  be  proeiired  before  the  close 

Colo.  357,  40  Pae.  Eep.  989 ;  Dorr  v.  of  the  hearing.    New  Mercer  D.  Co.  v. 

Hammond,   7   Colo.   79,   1  Pac.   Eep.  Armstrong,  21  Colo.  357,  40  Pac.  Eep, 

693;    Pt    Morgan    C.    Co.    v.    South  989. 
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and  the  conclusions  of  law  in  relation  thereto,  and  shall  report  the 
same  to  the  Court,  together  with  a  form  of  a  decree ;  and  the  Court, 
upon  notice  to  all  the  parties  on  a  day  set  therein  may  review  the 
report  and  enter  the  decree  thereon,  or  set  it  aside,  alter,  or  modify 
the  same,  and  enter  the  decree  thereon  so  altered  and  modified.^  It 
is  also  usually  provided  that  all  testimony  taken  before  any  referee 
shall  be  stenographically  reported  and  the  same,  together  with  the 
other  evidence  in  the  matter,  shall  be  transmitted  to,  preserved,  and 
filed  in  the  office  of  the  Clerk  of  the  Court,  with  the  report  of  the 
referee.  Exceptions  to  the  findings  and  report  of  the  referee  may 
be  taken  by  the  parties  as  a  basis  of  appeal  to  the  Supreme  Court.* 

§  1577.  The  form  and  substance  of  decrees. — The  decrees  ren- 
dered by  the  Court  in  these  statutory  proceedings  to  adjudicate 
water  rights  must  not  only  be  definite  and  certain,  both  as  to  the 
parties  entitled  to  the  use  of  the  water  and  the  quantity  of  water 
which  they  are  entitled  to  use,  as  is  the  case  of  decrees  under  the 
ordinary  equity  procedure,  ^  but  also  they  must  be  rendered  sub- 
stantially in  accordance  with  the  formula  as  prescribed  by  the  re- 
spective statutes.  This  tends,  as  can  be  readily  seen,  toward  a  vm- 
formity  of  the  forms  of  decrees  within  at  least  the  same  State. 

In  Colorado  it  is  provided  that  the  Court,  in  making  such  decree, 
shall  number  the  several  ditches  and  canals  in  the  water  district, 
concerning  which  adjudication  is  made,  in  consecutive  order,  ac- 
cording to  the  priority  of  appropriation  of  water  thereby  made  by 
the  original  construction  thereof,  and  shall  also  number  the  reser- 
voirs in  like  manner,  separately  from  ditches  and  canals,  and  shall 
further  number  each  several  appropriations  of  water  consecutively, 
beginning  with  the  oldest  appropriation,  without  respect  to  the 
ditches  or  reservoirs,  by  means  of  which  such  appropriations  are 
made ;  whether  such  appropriation  shall  have  been  made  by  means 
of  construction,  extension,  or  enlargement.^     The  Court  must  also 

3  The  findings  of  the  referee  may  be  i  For  decrees  under  the  equity  pro- 
modified  either  by  the  trial  Judge  or      eedure,  see  Sees.  1558-1564. 

by  the  Supreme  Court  upon  appeal.  2  3    Colo.    Stat.    Ann.,    Morr.    Ed., 

Dorr  V.  Hammond,  7  Colo.  79,  1  Pao.  1911,    Sec.    3290;    Eer.    Stat,  1908, 

Eep.  693.  See.  3290. 

4  For  decrees  under  these  proceed-  The  same  ditch  may  be  awarded  two 
ings,  see  Sees.  1577-1579.  or   more   priorities   belonging   to   the 

For  appeal,  see  Sec.  1582.  same  or  different  parties,  based  upon 
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make  its  award  of  the  water  to  which  each  ditch  is  entitled  by 
means  of  such  appropriations,  describing  such  amount  by  cubic  feet 
per  second  of  time,  if  the  evidence  shall  show  sufficient  data  to  as- 
certain such  cubic  feet,  and  if  not,  by  width,  depth,  and  grade,  and 
such  other  description  as  will  most  certainly  and  conveniently  show 
the  amount  of  water  intended.  The  Court  must  further  order  that 
each  and  every  party  interested  shall  receive  from  the  clerk  a  cer- 
tificate, under  the  seal  of  the  Court,  setting  forth  the  data  contained 
in  the  decree  as  to  his  right.  This  certificate  is  for  the  information 
of  the  water  commissioner  of  the  district,  and  constitutes  his  war- 
rant of  authority  for  the  distribution  of  water  to  the  ditch  involved.3 

The  decree  must  be  expressly  based  upon  beneficial  use  without 
waste,  or  else  the  actual  beneficial  use  .will  be  implied  and  read  into 
the  decree.*  As  was  said  in  a  recent  Colorado  case :  ^  "The  test  is 
not  necessarily  the  number  of  acres  irrigated  each  year.  If  these 
tracts  were  farmed,  and  all  the  water  necessary  to  irrigate  them 
was  beneficially  used  with  reasonable  diligence  in  the  improvement 
of  the  land,  it  is  sufficient.  What  was  a  sufficient  amount  of  water, 
and  was  it  applied  to  a  beneficial  use,  is  the  test."  But  a  decree  is 
not  void  for  its  failure  to  fix  the  acreage  under  the  ditch  or  canal.® 

In  Colorado  it  is  held  that  a  decree  can  not  adjudicate  the  rights 
in  more  than  a  single  water  district,  and  provisions  are  made  for 
the  adjudication  of  rights  in  special  districts,  and  when  so  adjudi- 
cated the  decrees  in  each  district  are  to  be  treated  as  a  single  de- 

appropriationfl     made     at     different  Eep.  472;  Park  v.  Park,  45  .Colo.  347, 

times. .  Nichols  v.  Mcintosh,  19  Colo.  101  Pac.  Eep.  406. 

22,  34  Pac.  Eep.  278.  *  X-  Y-  etc.  Co.  v.  Buffalo  etc.  Co., 

Where,    however,    in    adjudicating  25  Colo.  529,  55  Pac.  Eep.  720;  DoU 

priorities  of  water  rights,  the  decree     ^-  ^oEUen, Colo.  App.  — ^,  121 

did  not  follow  the  statute  in  num-  ^^«-  ^P"  ^^^ /  ^«^'^°  «*«•  ^o-  v. 
,     .       X,.     J  ..  1.  J  J-       i.1.       Adams,   29   Colo.   317,   68   Pac.  Eep. 

benng  the  ditches  and  awarding  the  ^^^^^  ^  ^^  ^^^^  ^^^ 

priorities,  such  errors  are  irregulan-  p^^   ^^^   ^^^_  ^^^^  ^   g^^^^^^^  ^3 

ties  only,  and  do  not  render  the  decree  q^^^    368,  95  Pac.  Eep.  932. 

void,  so  as  to  bejubject  to  collateral         sWeldon  VaUey  D.  Co.  v.  Farmers' 

attack.     Lake  Fork  D.  Co.  v.  Haley,  Pawnee   Canal  Co.,  Colo.  , 

28  Colo.  513,  67  Pac.  Eep.  158.  119  Pac.  Eep.  1056. 

8 Mills'    Ann.    Stat.,    1905,    Sees.         6 Bates  v.  Hall,  44  Colo.  360,  98 

2403,  2408.  Pac.  Eep.  3. 

For  the  form  of  decrees,  see  Magill         See,  also,  Johnson  v.  Sterling  Irr. 

V.  Hyatt,  20  Colo.  App.  542,  80  Pac.  Co.,  49  Colo.  482,  113  Pac.  Eep.  496. 
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creeJ  Where  the  petition  for  the  determination  of  priority  of  a 
water  right  merely  asked  for  an  adjudication  "for  irrigation  and 
domestic  purposes,"  a  decree  fixing  the  priority  "for  domestic, 
household,  stock,  and  other  beneficial  purposes, ' '  is  invalid  as  going 
beyond  the  prayer  of  the  complaint^ 

In  Utah  it  is  provided  that  the  decree  shall  determine  and  estab- 
lish the  rights  of  the  several  claimants  to  the  use  of  the  water  of  the 
river  system  or  water  source;  and,  among  other  things,  shall  set 
forth  the  name  and  postoffice  address  of  the  person,  corporation, 
or  association  entitled  to  the  use  of  water ;  the  quantity  of  water  in 
acre  feet,  or  the  flow  of  water  in  second  feet  to  be  used;  the  pur- 
pose for  which  the  water  is  to  be  used;  the  time  during  which  the 
water  is  to  be  used  each  year;  the  name  of  the  stream  or  other 
source  from  which  the  water  is  diverted;  the  place  where  it  is  di- 
verted ;  the  priority  number  of  the  right ;  the  date  of  the  right,  and 
such  other  matter  as  wiU  fully  and  completely  define  the  right  of 
such  person,  corporation,  or  association  to  the  use  of  the  water.  If 
no  appeal  is  taken  from  the  decree  within  six  months  after  the  same 
has  been  entered,  or,  if  the  case  is  appealed  within  thirty  days  after 
final  decree  is  entered,  the  clerk  must  issue  to  each  person,  cor- 
poration, or  association  a  certificate  in  duplicate,  setting  forth  the 
substance  of  the  decree,  as  specified  above.  One  copy  is  to  be  given 
to  the  appropriator,  which  must  be  recorded  in  the  office  of  the 
County  Eecorder  of  the  county  in  which  the  water  is  diverted  from 
its  natural  channel,  and  the  other  to  be  delivered  to  the  State  En- 
gineer, and  filed  in  his  office  as  a  part  of  the  records  thereof .^ 

The  statutes  of  the  other  States  adopting  this  mode  for  the  ad- 
judication of  water  follow  more  nearly  the  form  of  decrees  as  set 
forth  in  the  Utah  law,  than  that  in  Colorado.  The  radical  differ- 
ence is  that  in  Colorado  the  award  of  the  water  is  made  to  the 
ditches  and  canals,  or  reservoirs,  while  in  the  other  States  the  award 
is  made  to  the  persons,  corporations,  or  associations  using  the  water. 
Under  the  Colorado  rule  it  is,  therefore,  held  that  in  decrees  under 
the  statutory  proceedings  to  adjudicate  water  rights,  the  only  award 

1  Sterling   Irr.   Co,   v.   Downer,    19  9  Comp.    Laws    Utah,    1907,   Sees. 

Colo.    595,   36   Pac.   Eep.    787;    Port  1282,  1284. 

Lyon  etc.  Co.  v.  Arkansas  etc.  Co.,  39  See,  also,  Salt  Lake  City  v.  Gard- 

Colo.  332,  90  Pac.  Eep.   1023.  ner,  Utah  ,  114  Pac.  Eep. 

8  Doll  V.  MeEllen,  Colo.  ,  147, 

121  Pae.  Eep.  149. 
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which  can  be  made  is  to  the  respective  ditches  and  canals,  and  that 
the  rights  to  the  use  of  the  water  by  the  individual  consumers, 
under  any  ditch,  as  between  themselves,  can  only  be  determined  in 
a  second  action  to  quiet  title.i°  In  the  other  States  the  respective 
rights  of  aU,  whether  they  are  ditch  owners  or  consumers,  may  be 
determined  in  the  same  action,  provided  that  the  issues  in  the  case, 
as  set  forth  in  the  pleadings  or  statements  of  claims,  call  for  such 
an  adjudication. 

In  Idaho  the  statute  requires  th»t  the  water  decreed  be  made  ap- 
purtenant to  certain  lands,  and  that  such  lands  must  be  particularly 
described.il  But  in  Colorado  a  decree  awarding  a  certain  priority 
of  a  certain  amount  of  water  to  a  particular  canal  does  not  attempt 
to  attach  priorities  to  any  particular  land.^^  A  decree  which  is  al- 
tered before  entry,  is  held  to  be  inadmissible  in  evidence.^* 

Costs  may  be  assessed  against  the  parties,  at  the  discretion  of  the 
trial  Court.i4 

§  1578.  Decrees  as  to  inchoate  rights. — ^At  the  time  of  the  adju- 
dication of  water  rights  under  a  certain  source  of  supply,  it  has 
often  happened  that  the  trial  Court  has  found  that  certain  claims, 

10  An  adjudication  decreeing  a  cer-  Co.  v.  Eiverside  Irr.  Dist.,  16  Idaho 
tain  priority  in  a  certain  amount  of     525,  102  Pae.  Eep.  481. 

water  to  a  particular  canal  is  not  in-  That  a  water  right  can  not  be  made 
tended  to  determine  the  rights  of  the  *"  inseparable  appurtenance  to  a  cer- 
consumers  under  that  canal,  except  in-     *^™  ^^^^  »*  ^""^  s'^en  in  Idaho,  see 

cidentally  as  against  other  canal  own-  '  ' 

r.,AT  -1        X14.    T          n    r.       on  izO'NeU  V.   Ft.   Lvon   C.   Co.,   39 

ers.     O'Neil  v.  Ft.  Lyon  0.  Co.,  39  „  ,      .„„„„_       ^   '  „,„           ' 

^,      ,n„    ^^  -^       ^        „.„     ^,  Colo.  487,  90  Pac.  Eep.  849. 

Colo.  487,  90  Pac.  Eep.  849;   Combs  t,      j.           .  ■,             ■     ,-, 

■^  i!or  form  of  decrees  m  Oregon,  see 

V.   Farmers'   etc.   Co.,   38   Colo.   420,  ^^^^^  ^  p^^er,  51  Ore.  318,  95  Pac. 

88  Pac.  Eep.  396;  Farmers'  Independ-  jjep,  732^  gg  Pac.  Eep.  1083,  102  Pae. 

ent  D.  Co.  v.  Agricultural  D.  Co.,  22  Bep.    728;    Seaweard   v.   Duncan,   47 

Colo.  513,  45  Pac.  Eep.  444,  55  Am.  Ore.  640,  84  Pac.  Eep.  1043. 

St.   Eep.    149;    Oppenlander   v.   Left  13  Bates  v.  Hall,  44  Colo.  360,  98 

Hand  D.  Co.,  18  Colo.  142,  31  Pac.  Pac.  Eep.  3. 

Eep.  854.  14  Boise    etc.    Co.    ▼.    Stewart,   10 

See,   also,   jurisdiction    of    courts,  Idaho    38,    77    Pac.    Eep.     25,    321; 

subject  matter.  Sec.  1572.  Fanners'    etc.    Co.   v.    Eiverside   Irr. 

11  But  this  is  held  not  to  be  neees-  Dist.,  14  Idaho  450,  94  Pac.  Eep. 
sary  where  certain  water  is  awarded  761;  Hough  v.  Porter,  51  Ore.  318, 
and  time  given  by  the  statute  to  apply  95  Pac.  Eep.  532,  98  Pac.  Eep.  1083, 
it  to  a  beneficial  use.    Farmers'  etc.  102  Pac.  Eep.  728. 
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at  the  time  of  the  rendition  of  the  decree,  w^re  inchoate,  or  in  an 
uncompleted  condition.  But  these  claims,  under  the  Arid  Eegion 
Doctrine  of  appropriatibn,  if  properly  instituted,  and  if  finally 
completed,  and  the  water  claimed  thereunder  actually  applied  to 
some  beneficial  use  or  purpose  within  a  reasonable  time,  or  within 
the  time  fixed  by  the  statute,  merge  into  valid  and  complete  rights. 
The  courts  have  at  times  been  at  a  loss  as  to  just  what  kind  of  a 
decree  to  render  in  such  cases  as  to  these  inchoate  rights.  If  such 
claims  have  not  been  abandoned,  or  forfeited  under  some  statutory 
provision,  that  they  should  be  recognized,  in  some  manner,  is  con- 
ceded by  all.  The  recognition  of  these  inchoate  rights  was  not  pro- 
vided for  by  the  Colorado  statute  for  the  adjudication  of  water 
rights,  and  it  was  held  that  the  District  Court  had  no  authority  in! 
such  proceedings  to  give  a  definite  decree  in  favor  of  a  ditch  not 
then  completed;  and,  if  such  a  decree  was  to  be  entered,  that  the 
Court  would  require  not  only  that  the  ditch  be  completed,  but  that 
the  water  diverted  through  it  be  actually  applied  to  a  beneficial  use, 
before  awarding  to  it  any  priority.^  In  a  later  case,  the  Court 
citing  its  previous  ruling,  said:  "We  have  decided  that  in  these 
special  proceedings  the  Court  is  without  authority  to  award  a  ditch 
or  canal,  in  advance  of  its  completion,  any  definite  quantity  of 
water,2  but  we  have  not  decided  it  was  wrong  for  the  Court  to  fix 
a  date  of  priority  of  a  canal  begun,  but  not  completed,  at  the  time 
the  decree  was  rendered.  "^  Therefore,  the  Court  holds  that,  in 
such  cases,  the  Court  may  render  a  decree  definitely  fixing  the 
priority  of  the  inchoate  right  in  point  of  time ;  and,  as  to  the  quan- 
tity of  water,  the  decree  may  be  made  conditional  upon  the  comple- 
tion of  the  ditch  or  canal  and  the. application  of  the  water  to  a 
beneficial  use,  within  a  reasonable  time  after  the  inception  of  the 
right,  to  be  determined  in  a  subsequent  proceeding  to  make  the  de- 
cree final.  As  was  said  in  a  recent  case  by  the  Supreme  Court,  re- 
ferring to  a  similar  decree:  "By  that  decree,  therefore,  the  exist- 
ence or  non-existence  of  a  vested  or  completed  interest  in  this  water 
was  left  open  to  future  ascertainment  and  decision  in  some  appro- 

1  Water  Supply  etc.  Co.  v.  Tenney,  2  Citing  Water  Supply  etc.   Co.  v. 

24  Colo.  344,  51  Pae.  Eep.  505;  Water  Tenney,  24  Colo.  344,  51  Pao.  Eep.  505. 

Supply  etc.   Co.   v.  Larimer  &  Weld  3  In  re  Priorities  of  Water  Eights 

etc.  Co.,  24  Colo.  332,  51  Pac.  Kep.  in   Dist.    No.    12,    30    Colo.    270,    80 

496.  Pae.  Bep.  891. 
180 — Kin.  on  Irr. 
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priate  action  or  proceeding."*  Or,  as  stated  by  the  Court  in  a 
similar  case:  "It  may  be,  and  possibly  is,  the  better  practice  to 
withhold  entirely  a  decree,  as  to  any  element,  until  the  ditch  is 
finished  and  the  water  actually  and  beneficially  applied."  ^ 

In  Idaho  the  statute  requires  the  amount  and  the  time  for  future 
application  and  use  of  the  water,  in  case  such  a  claim  is  made,  to  be 
fixed  by  the  decree.    The  Federal  Court,  in  construing  this  statute, 

upheld  the  same.^ 

ft  « 

§  1579.  Construction  and  eflfect  of  decree. — ^A  Court  must  take 
notice  of  its  former  decree  or  adjudications  of  priorities  of  water 
rights  in  a  given  district  and  each  subsequent  hearing  or  adjudica- 
tion is  supplementary  to  the  original,  and  each  grant  is  related  to 
every  other  grant,  though  to  a  different  party.  ^ 

One  of  the  most  important  subjects  for  the  Court  to  determine 
and  decree  in  these  actions  is  in  regard  to  the  quantity  of  water 
awarded  to  each  party.  As  is  the  case  in  the  ordinary  equity  pro- 
ceedings for  the  same  purpose,  only  so  much  water  should  be 
awarded  to  any  party  for  any  use  as  is  reasonably  necessary  for 
that  use  or  purpose.^  As  was  held  by  the  Supreme  Court  of  Colo- 
rado, no  waste  of  water  should  be  countenanced  by  the  courts,  and 
decrees  for  its  use  should  be  withheld  in  the  absence  of  evidence 
showing,  inter  alia,  with  reason,able  certainty,  the  quantity  continu- 
ously applied  to  some  beneficial  use ;  ^  and,  in  another  case,  that 
where  the  decree  is  silent  upon  the  subject,  that  beneficial  use  will 

4Conle7  v.  Dyer,  43  Colo.  22,   95         iDoll  v.  McEllen,  Colo.  App. 

Pae.  Eep.  304.  ,  121  Pae.  Eep.  149. 

See,  also,  Diach  v.  Isola,  48  Colo.  2  For    deciees    adjudicating    Tvater 

134,  109  Pae.  Eep.  748;  Bates  v.  Hall,  rights  in  equity,  see  Sees.  1530-1566. 

44  Colo.  360,  98  Pae.  Eep.  3;  Magill  s  X.  Y.  Irr.  D.  Co.  v.  BuflEalo  etc. 

V.  Hyatt,  20  Colo.  App.  542,  80  Pao.  Co.,  25  Colo.  529,  55  Pae.  Eep.  720; 

Kep.  472;   Waterman  v.  Hughes,   33  New  Mercer  D.  Co.  v.  Armstrong,  21 

Colo.  270,  80  Pae.  Eep.  891;  Larimer  Colo.  357,  40  Pae.  Eep.  989;  Nichols 

&  Weld  Irr.  Co.  v.  Wyatt,  23   Colo.  v.  Mcintosh,  19  Colo.  22,  34  Pae.  Eep. 

480,  48  Pae.  Eep.  528;  Crawford  etc.  278;  Broadmoor  etc.  Co.  v.  Brookside 

Co.  v.  Needle  Eoek  D.  Co.,  50  Colo.  etc.  Co.,  24  Colo.  541,  52  Pae.  Eep. 

176,  114  Pae.  Eep.  655.  792;  Bates  v.  HaU,  44  Colo.  360,  98 

5  In  re  Priorities  of  Water  Eights  Pao.  Eep.  3 ;  Broad  Eun  Inv.  Co.  v. 
in  Dist.  No.  12,  30  Colo.  270,  80  Pae.  Deuel  etc.  Co.,  47  Colo.  573,  108  Pae. 
Eep.  891.  Eep.  755;  Park  v.  Park,  45  Colo.  347, 

6  Trade  Dollar  ete.  Co.  v.  Praser,  101  Pae.  Eep.  406 ;  Woods  v.  Sargent, 
148  Ped.  Eep.  587,  79  C.  C.  A.  37.  43  Colo.  268,  95  Pao.  Eep.  932. 
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be  implied  and  read  into  the  decree.*  Again,  as  said  by  Mr.  Justice 
Friek,  in  a  Utah  case:  "The  ultimate  question  for  determination, 
however,  is  not  how  much  water  appellants  required,  but  what 
amount  they  had  applied  to  a  useful  and  beneficial  purpose  for  a 
term  of  years  prior  to  the  time  when  respondents  made  their  ap- 
propriation. ' '  5  The  decree  rendered  by  the  Court  in  these  cases 
does  not  grant  any  new  property  rights,  but  merely  embodies  in  a 
permanent  form  the  evidence  of  those  rights  previously  acquired.® 
As  was  stated  in  a  Colorado  ease:  "No  one  is  entitled  to  have  a 
priority  adjudged  for  more  water  than  he  has  actually  appropri- 
ated, nor  for  more  than  he  actually  needs.  "'^  Where  the  Court 
found  that  the  appellee  made  two  distinct  appropriations  of  water 
for  a  reservoir,  the  first  on  March  5, 1901,  of  200  cubic  feet  per  sec- 
ond, and  the  second  on  October  22d,  of  the  same  volume,  a  decree 
awarding  appellee  400  cubic  inches  per  second,  as  to  March  5,  1901, 
was  erroneous.8  A  diversion  and  a  promise  to  use  in  the  future 
will  not  support  the  decree.^  Neither  does  the  decree  guarantee 
that  the  right  awarded  shall  be  a  perpetual  right  regardless  of  the 
fact  whether  or  not  the  water  shall  be  used  for  a  beneficial  use  or 
purpose.  But  the  owner  of  the  right  is  subject  to  its  loss  by  aban- 
donment by  the  failure  to  use  the  water  subsequently  to  the  decree. 
As  stated  by  the  Colorado  Court:  "It  does  not  purport  to  be  a 
perpetual  insurance  or  guaranty  to  the  owner  of  the  ditch  against 
a  total  or  partial  loss  of  his  priority  by  abandonment.  In  that  way 
he  may  lose  the  rights  resulting  from  an  appropriation  and  evi- 
denced by  the  decree,  just  as  he  may  where  they  have  been  acquired 
by  purchase  and  conveyed  by  deed. ' '  i°  Where  the  decree  is  sus- 
ceptible of  other  meanings,  one- of  which  would  be  in  accordance 

For   the   economical   use   of   water  See,  also,  Water  Supply  etc.  Co.  v. 

and    the    suppression    of    waste,    see  Tenney,   24  Colo.  344,  51   Pac.   Eep. 

Chap.  49,  Sees.  874-916.  505;  Water  Supply  etc.  Co.  v.  Lari- 

4  Medano  etc.  Co.  v.  Adams,  29  Colo,  mer  &  Weld  Irr.  Co.,  24  Colo.  322,  51 

317,  68  Pac.  Eep.  431.  Pac.  Eep.  496,  46  L.  E.  A.  322. 

B  Salt  Lake  City  v.  Gardner,  8  Windsor  etc.  Co.  v.  Lake  Supply 

Utah  ,  114  Pao.  Eep.  147.  D.  Co.,  44  Colo.  214,  98  Pac.  Eep.  729. 

6  New  Mercer  D.  Co.  v.  Armstrong,  9  Ft.  Morgan  etc.  Co.  v.  South 
21  Colo.  357,  40  Pao.  Eep.  989;  Ala-  Platte  D.  Co.,  18  Colo.  1,  30  Pae. 
mosa  etc.  Co.  v.  Nelson,  42  Colo.  140,  Eep.  1032,  36  Am.  St.  Eep.  259. 

93  Pae.  Eep.  1112.  lo  Alamosa  ete.   Co.   v.   Nelson,   42 

7  Nichols  V.  Mcintosh,  19  Colo.  22,      Colo.   140,  93  Pae.  Eep.  1112. 
34  Pac.  Eep.  278. 
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with  the  law  by  recognizing  a  valid  appropriation  only  upon  the 
application  of  the  water  to  a  beneficial  use,  and  others  would  dis- 
regard the  law  in  that  respect,  the  former  interpretation  wiU  be 
adopted.  11 

In  Idaho  these  conditional  decrees  are  especially  provided  for  in 
the  Act,  and  where  a  company  has  works  capable  of  diverting  more 
water  than  it  is  then  applying  to  a  beneficial  use,  the  decree  shall 
allow  it  four  years  thereafter  in  which  to  apply  the  water  to  a  bene- 
ficial use.  12 

A  decree  settling  the  rights  on  a  particular  source  of  water  sup- 
ply does  not  prevent  the  turning  developed  water  into  such  stream 
and  taking  it  out  again  for  use  below.i^  And,  where  the  flow  of  a 
stream  is  more  at  certain  seasons  of  the  year  than  at  others  a  de- 
cree was  sustained  which  provided  that  a  senior  appropriator  should 
permit  aU  the  water  in  excess  of  his  prior  appropriation  to  flow 
down  to  the  junior  appropriator,  whenever  such  excess  was  sufiS- 
cient  to  be  beneficially  used  by  him.i*  One  effect  of  a  decree  is 
that  where  one  has  received  the  water  according  to  the  terms  of  the 
award  therein  made,  he  is  afterward  estopped  from  repudiating  or 
attacking  the  decree.i^ 

§  1580.  The  review  and  modification  of  decrees — On  petition  of 
parties  to  the  action. — ^The  Colorado  statute  provides  that  the  Dis- 
trict Court,  or  the  Judge  thereof  in  vacation,  shall  have  the  power 
to  order,  for  good  cause  shown,  and  upon  terms  just  to  all  parties, 
and  in  such  manner  as  may  seem  meet,  a  re-argument  or  review, 
with  or  without  additional  evidence,  of  any  decree  made  under  the 
provisions  of  the  Act ;  but  no  such,  review  or  re-argument  shaU  be 
ordered  unless  applied  for  by  petition  or  otherwise,  within  two 

11  Draeh  v.  Isola,  48  Colo.  134,  109  For  developed  water,  see  Sees.  1205, 
Pae.  Eep.  748;   Crawford  etc.  Co.  v.      1206. 

Needle  Eock  D.  Co.,  50  Colo.  176,  114  i*  City   of    Telluride   v.    Blair,   33 

Pae.  Eep.  655.  Colo.  353,  80  Pao.  Eep.  1053. 

lo-m  7      4.»     n-.     -    Tj-„„,=-.q„  15  Kerr  v.  Burns,  42  Colo.  285,  93 

12  Farmers'    etc.    Co.   v.   Eiverside     _,        _        ^.^ '  ' 

Pae.   Eep.   1120;    Denver  etc.   Co.  v. 


Irr.   Dist.,    16    Idaho   525,    102   Pae. 


Maddaugh,  12  Colo.  434,  21  Pae.  Eep. 


Eep.   481;    Trade  Dollar  etc.   Co.  v.  555,    13    Am.    St.   Eep.   234;    Handy 

Fraser,  148  Fed.  Eep.  587,  77  C.  C.  jjiteh  Co.  v.  South  Side  Ditch  Co.,  26 

^-  37.  Colo.  333,  58  Pae.  Eep.  30;  DoU  v. 

IS  Eipley  v.  Park  etc.  Co.,  40  Colo.      McEUen,  Colo.  App.  ,  121 

129,  90  Pae.  Eep.  75.  Pao.  Eep.  149. 
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years  from  the  time  of  entering  the  decree  complained  of.^  It  is 
held  that  the  petition  for  review  must  be  based  on  facts  on  which 
the  Court  arrived  at  its  conclusions  for  the  decree,  and  not  upon  the 
Court's  conclusions  of  law.^  In  other  words,  good  cause  must  be 
shown  before  the  review  will  be  granted.  No  re-argument  or  re- 
view can  be  had  unless  applied  for  within  two  years  from  the  entry 
of  the  decree,  in  the  absence  of  fraud.^  But  where  an  application  is 
made,  a  rehearing  may  be  granted,  for,  as  said  in  a  recent  case,  "the 
decree  when  first  made  is  not  final,  because  we  find  provisions  for 
re-argument  and  review,  and  for  appeals."  *  And  a  party,  whether 
or  not  he  applies  for  a  review  of  the  decree  under  this  provision, 
does  not  waive  his  right  to  appeal  from  the  decree.^  "Where  such 
a  proper  petition  for  review  is  filed  within  the  time  specified  by  the 
Act,  and  is  granted,  the  Court  may  set  aside  the  decree  pending 
its  final  determination,  or  permit  it  to  stand  until  it  shall  make  its 
final  entry,  since  the  power  of  the  Court  over  the  proceedings  and 
decree  is  full  and  complete,  and  co-extensive  with  that  which  any 
Court  has  over  its  judgments  and  decrees.^  It  will  be  noticed  that 
the  above  provision,  Section  3318  of  the  Colorado  statute,  applies 
only  to  the  parties  of  the  action.  And  it  is  held  that  even  such  a 
party,  who  knowingly  neglected  to  notify  the  Court  of  his  objec- 

1 3    Colo.    Stat.    Ann.,   Morr.    Ed.,  76  Pao.  Rep.  794;    Magill  v.   Hyatt, 

1911,  See.  3318;  Rev.  Stat.,  1908,  Sec.  20  Colo.  App.  542,  80  Pac.  Rep.  472; 

3318.  New  Mercer  D.  Co.  v.  Armstrong,  21 

2  Crippen  v.  Burroughs,  27  Colo.  Colo.  357,  40  Pac.  Rep.  989 ;  Boulder 
155,  60  Pae.  Rep.  487,  holding  that  etc.  Co.  v.  Lower  Boulder  D.  Co.,  22 
the  petition  or  application  for  rehear-  Colo.  115,  43  Pae.  Sep.  540;  Daum 
ing  must  state  facts,  showing  that  v.  Conley,  27  Colo.  56,  59  Pac.  Rep. 
the  party  has  been  aggrieved,  to  en-  753 ;  Nichols  v.  Mcintosh,  19  Colo.  22, 
able  the  Court  to  determine  by  exam-  34  Pae.  Rep.  278. 

ination  of  the  petition  whether,  if  the  4  Ft.   Lyon  Canal  Co.   v.   Arkansas 

facts  alleged  therein  are  true,  the  de-  Valley  etc.  Co.,  39  Colo.  332,  90  Pao. 

cree  should  be  amended  or  modified.  Rep.  1023. 

See,   also,   Rio   Grande   etc.   Co.   t.  5  Daum  v.  Conley,  27  Colo.  56,  59 

Prairie  D.  Co.,  27  Colo.  225,  60  Pao.  Pao.  Rep.  753,  where  application  for 

Rep.  726;  Peterson  v.  Durkee,  15  Colo,  review  was  made;  Child  v.  Whitman, 

App.  258,  62  Pae.  Rep.  370.  7  Colo.  App.  117,  42  Pac.  Rep.  601, 

3  In  re  Priorities  of  Water  Rights  where  application  was  not  made. 

in  Dist.  No.  12,  33  Colo.  270,  80  Pae.  6  Peterson  v.  Durkee,  15  Colo.  App. 

Rep.  891 ;  Peterson  V.  Durkee,  15  Colo.  258,    62    Pae.    Rep.    370;    Magill    v. 

App.  258,  62  Pac.  Rep.  370;  Crippen  Hyatt,    20    Colo.   App.   542,   80   Pao. 

▼.  X.  Y.   Irr.  D.  Co.,  32   Colo.  447,  Rep.  472. 
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tions  to  the  decree,  which  existed  at  the  time  it  was  rendered,  was 
not  entitled  thereafter  to  file  such  a  petition  for  rehearing.^  In  a 
proceeding. to  reopen  a  decree,  under  this  provision,  the  statement 
filed  by  a  claimant  in  the  original  adjudication  proceedings,  may 
be  introduced  along  with  the  decree  to  enable  the  Court  to  interpret 
or  construe  the  decree.  ^ 

§  1581.  Modification  of  decr%es — On  independent  action  by 
those  not  parties  to  the  action. — There  is  another  provision  of  the 
Colorado  statute  which  applies  only  to  persons,  associations,  or  cor- 
porations who  were  not  -parties  to  such  an  action  to  adjudicate 
priorities.^  This  section,  in  effect,  provides  that  nothing  in  the 
Act  or  in  any  decree  rendered  under  the  provisions  thereof,  shall 
prevent  any  person,  association,  or  corporation  from  bringing  or 
maintaining  any  suit  or  action  whatsoverer  hitherto  allowed  in  any 
Court  having  jurisdiction,  to  determine  any  claim  of  priority  of 
right  to  water,  by  appropriation  thereof,  for  irrigation  or  other 
purposes,  at  any  time  within  four  years  after  the  rendering  of  a 
final  decree  under  the  Act  in  the  water  district  in  which  such  rights 
may  be  claimed.^    And  the  following  section  also  provides  that,^ 

1  Bio  Grande  etc.  Co.  v.  Prairie  D.  the  water  eommissioner  of  every  dis- 
Co.,  27  Colo.  225,  60  Pac.  Eep.  726.      triet  where  such  decree  shall  have  been 

8  New  Mercer  D.  Co.  v.  Armstrong,  rendered  shall  continue  to  distribute 
21  Colo.  357,  40  Pac.  Eep.  989.  '^^^sr  according  to  the  rights  of  prior- 

13  Colo.  Stat.  Ann.,  Morr.  Ed.,  ^^  determined  by  such  decree,  not- 
1911,  See.  3313;  Eev.  Stat.,  1908,  See.  "^ttstanding  any  suits  concerning  wa- 
ter  nghts   in   such   district,   until  in 

.  „     .       J      any  suit  between  parties  the  priorities 

2  The  latter  part  of  Section  3313     ^^^^^  ^^^^  ^^  ^^  ^^^^^^^  ^^^^^_ 

also  provides:    "Save  that  no  writ  of  mined,  and  such  water  commissioner 

injunction  shall  issue  in  any  case  re-  y^.^^  official  notice  by  order  of  the 

straining  the  use  of  water  for  irriga-  Court  or  Judge  determining  such  pri- 

tion  in  any  water  district  wherein  such  orities,  which  notice  shall  be  in  such 

final  decree  shall  have  been  rendered,  form  and  so  given  as  the  said  Judge 

which  shall  affect  the  distribution  of  shall  order." 

water  in  any  manner  adversely  to  the  For  the  construction  of  the  above 

rights  determined  and  established  by  section,   see   Broad   Eun   Inv.   Co.   v. 

and  under  such  decree,  but  injunctions  Deuel  etc.  Co.,  47  Colo.  573,  108  Pac. 

may  issue  to  restrain  the  use  of  any  Bep.    755;     Montrose    Canal    Co.    v. 

water   in   such   district    not   affected  Loutsenhizer  D.  Co.,  23  Colo.  233,  48 

by  such  decree,  and  restrain  violations  Pac.  Eep.  532 ;  Crippen  v.  X.  T.  Irr. 

of  any  right  thereby  established,  and  Co.,  32  Colo.  447,  76  Pac.  Eep.  794. 
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after  the  lapse  of  four  years  from  the  time  of  rendering  a  final  de- 
cree in  any  water  district,  all  parties  whose  interests  are  thereby 
affected  shall  be  deemed  and  held  to  have  acquiesced  in  the  same, 
except  in  cases  before  then  brought,  and  thereafter  aU  persons  shall 
be  forever  barred  from  setting  up  any  claim  to  priority  of  rights  to 
the  water  in  such  water  district  adverse  or  contrary  to  the  effect  of 
such  decree.  These  provisions  are  held  to  apply  only  to  persons, 
associations,  or  corporations  who  were  either  not  parties  to  the  orig- 
inal action,*  or  who  were  parties,  but  whose  rights  grow  out  of 
matters  arising  subsequent  to  the  decree  in  the  original  action.^ 
These  provisions  fix  a  special  limitation  of  four  years  in  such  cases 
in  which  an  independent  action  may  be  brought  by  such  parties,^ 
as  to  the  rights  and  matters  not  tried  and  finally  adjudicated  in  the 
original  action  ;T  and,  if  s\ich  action  is  not  brought  within  the  time 
specified,  by  such  parties,  they  are  deemed  to  have  acquiesced  in 


8  Mills'  Ann.  Stat,  1905,  Sec.  2435; 
3  Colo.  Stats.  Ann.,  1911,  Sec.  3314. 

4 ' '  Section  2434  does  not  permit  one 
who  was  a  party  to  an  adjudication 
proceeding  to  maintain  an  independ- 
ent action  against  another  party  to 
such  a  proceeding  for  the  purpose  of 
fixing  rights  different  from  those  de- 
termined in  the  adjudication  proceed- 
ings, because  such  proceedings  are,  as 
to  such  parties,  res  judicata."  Ft. 
Lyon  Canal  Co.  v.  Arkansas  etc.  Co., 
39  Colo.  332,  90  Pac.  Bep.  1023. 

This  section  is  held,  also,  not  to 
apply  to  parties  to  the  action  who 
failed  to  avail  themselves  of  the  stat- 
ute for  rehearing,  under  Section  2425, 
discussed  above.  Crippen  v.  X.  T. 
Irr.  D.  Co.,  32  Colo.  447,  76  Pac. 
Eep.  794. 

See,  also,  Handy  D.  Co.  v.  South 
Side  D.  Co.,  26  Colo.  333,  58  Pac.  Eep. 
30;  Montrose  etc.  Co.  v.  Loutsenheiser 
D.  Co.,  23  Colo.  233,  48  Pae.  Eep. 
532;  Greer  v.  Heiser,  16  Colo.  306,  26 
Pac.  Eep.  770;  Consolidated  etc.  Co. 
V.  New  Loveland  etc.  Co.,  27  Colo.  521, 


62  Pac.  Eep.  364;  Waterman  v. 
Hughes,  33  Colo.  270,  80  Pae.  Eep. 
891;  Broad  Bun  etc.  Co.  v.  Deuel  etc. 
Co.,  47  Colo.  573,  108  Pao.  Eep.  755; 
Johnson  v.  Sterling  etc.  Co.,  49  Colo. 
482,  113  Pac.  Eep.  496. 

B  Crippen  v.  Z.  T.  Irr.  D.  Co.,  32 
Colo.  447,  76  Pac.  Eep.  794;  Handy  D. 
Co.  v.  South  Side  D.  Co.,  26  Colo.  333, 
58  Pac.  Eep.  30;  Montrose  C.  Co.  ▼. 
Loutsenheizer  etc.  Co.,  23  Colo.  233, 
48  Pac.  Eep.  532. 

6  Nichols  V.  Mcintosh,  19  Colo.  22, 
34  Pae.  Eep.  278;  Putnam  v.  Curtis, 
7  Colo.  App.  437,  43  Pac.  Eep.  1056; 
Greer  v.  Heiser,  16  Colo.  306,  26  Pae. 
Eep.  770. 

7  Handy  etc.  Co.  v.  South  Side  D. 
Co.,  26  Colo.  333,  58  Pac.  Eep.  30; 
Montrose  etc.  Co.  v.  Loutsenheizer  D. 
Co.,  23  Colo.  233,  48  Pao.  Eep.  532; 
Upper  Platte  etc.  Co.  v.  Ft.  Morgan 
etc.  Co.,  27  Colo.  214,  60  Pac.  Eep. 
484;  Boulder  etc.  Co.  v.  Lower  Boul- 
der etc.  Co.,  22  Colo.  115,  43  Pac. 
Eep.  540. 
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the  decree,  and  are  forever  barred  from  setting  up  any  claim  to 
the  contrary.8 

But  it  is  held  that  neither  Section  3318  nor  Section  3313  of  the 
Colorado  statute,  discussed  above,  is  applicable  to  cases  where  the 
priority  of  right  was  determined  therein,  but  the  decree  was  condi- 
tional as  to  the  quantity  of  water,  from  the  fact  that  the  canal 
through  which  it  was  made  was  incomplete  when  the  decree  was  ren- 
dered and,  therefore,  the  right  40  the  water  was  inchoate.^  It  is 
also  held  that  the  limitation  of  four  years  set  by  the  statute  in  the 
above  section,  does  not  apply  to  an  action  to  set  aside  a  decree  upon 
the  ground  of  fraud,  but  that  such  an  action  wiU  Ue,  under  the  Colo- 
rado statute,  to  within  three  years  after  the  discovery  of  the  fraud.  1* 

The  object  of  the  passage  of  the  provisions  above  discussed  and 
in  the  previous  section,  as  stated  by  the  Supreme  Court  of  Colo- 
rado, was  that:  "The  doctrine  of  priority  to  the  use  of  water  for 
irrigation  was  not,  at  the  time  of  the  passage  of  these  Acts,  and  is 
not  yet,  fully  developed.  To  have  given  the  statutory  decree 
at  once  thetforce  and  effect  of  a  judgment  in  rem  would  have  been 
contrary  to  the  best  interests  of  the  State,  which  require  an  eco- 
nomical use  of  the  water  in  order  that  the  largest  acreage  may  be 
brought  under  cultivation.  Lands,  when  first  irrigated,  require 
more  water  than  after  the  soil  has  become  thoroughly  saturated  by 
repeated  flooding;  and  the  exact  amount  required  to  properly  irri- 
gate a  given  tract  of  land  can  only  be  determined  by  experiment. 
Hence,  the  necessity  for  the  various  provisions  of  the  statute  allow- 
ing a  decree  to  be  opened  within  certain  fixed  periods  after  its  ren- 
dition. A  conclusive  adjudication  at  the  time  when  the  practical 
application  of  the  proceedings  was  a  matter  of  conjecture  might 
have  been  disastrous.  To  guard  against  such  results  as  these,  it  is 
not  unreasonable  to  suppose  that  the  legislature  would  make  some 
provision."  ^^ 

8  Upper  Platte  etc.  Co.  v.  ¥t.  Mor-  v.  Wyatt,  23'  Colo.  480,  48  Pac.  Eep. 
gan   etc.   Co.,   27   Colo.   214,   60   Pac.      528. 

Bep.  484;  Fort  Lyon  etc.  Co.  v.  Ar-  For  decrees  as  to  inchoate  rights, 

kansas  etc.  Co.,  39  Colo.  332,  90  Pac.  see  Sec.   1578. 

Eep.  1023.  10  Peck  Lateral  D.  Co.  v.  Pella  Irr. 

9  In  re  Priorities  of  Water  Eights  D.  Co.,  19  Colo.  222,  34  Pae.  Eep.  988. 
in  Dist.  No.  12,  33  Colo.  270,  80  Pae.  ii  Louden  etc.  Co.  v.  Handy  D.  Co., 
Eep.  891.  22  Colo.  102,  43  Pac.  Eep.  535. 

See,  also,  Larimer  &  Weld  Irr.  Co. 
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§  1582.  Appeals  from  judgments  and  decrees. — The  statutes  of 
all  the  States,  providing  for  special  proceedings  for  the  adjudica- 
tion of  water  rights,  also  provide  for  appeals  from  the  decree  and 
final  judgment  of  the  District  or  trial  Court,  to  the  Supreme  Court 
of  the  State.  In  some  of  the  States  no  special  mode  of  procedure  is 
provided  for.  In  Utah  it  is  provided  that  the  decree  so  entered  by 
the  District  Coiirt  may  be  appealed  from  to  the  Supreme  Court,  in 
like  manner  as  from  decrees  and  judgments  in  other  cases;  pro- 
vided, that  such  appeal  shall  be  taken  within  six  months  after  the 
entry  of  said  decree,  and  all  proceedings  on  appeal  shall  be  con- 
ducted according  to  the  provisions  of  the  code  of  civil  procedure, 
and  the  practice  on  appeals  from  the  District  Court  to  the  Supreme 
Court.i  This  mode  of  appeal  is  also  followed  in  the  majority  of 
the  other  jurisdictions.^ 

In  Colorado  the  Acts  provide  for  special  proceedings  for  appeal, 
in  these  cases.^  It  is  provided,  in  effect,  that  any  party  or  parties 
representing  any  ditch,  canal,  or  reservoir,  or  any  number  of  par- 
ties representing  two  or  more  ditches,  canals,  or  reservoirs,  which 
are  affected  in  common  with  each  other  by  any  portion  of  the  decree, 
by  which  he  or  she  or  they  may  feel  aggrieved,  may  have  an  appeal 
from  said  District  Court  to  the  Supreme  Court.*     The  party  or 

1  Comp.  Laws  XTtah,  1907,  See.  1283.  to  an  appeal  regardless  of  the  fact 

2  Per  appeals  under  the  ordinary  as  to  whether  or  not  he  applied  for  a 
equity  proceedings,  see  See.  1565.          ■   review  of  the  decree  under  the  pro- 

3  3  Colo.  Stat.  Ann.,  1911,  Sees,  visions  therefor.  Daum  v.  Conley,  27 
3307-3312;  Kev.  Stat.,  1908,  Sees.  Colo.  56,  59  Pae.  Eep.  753;  Child  v. 
3307-3312;  MiUs'  Ann.  Stat.,  1905,  Whitman,  7  Colo.  App.  117,  42  Pac. 
Sees.  2427-2432.  Kep.   601;    Kerr  v.  Dudley,   26   Colo. 

4  Prior  to  the  consolidation  of  the  457,  58  Pao.  Eep.  610. 

Colorado   Court  of  Appeals   with   its  As  the  statute  only  applies  to  the 

Supreme  Court  it  was  held  that  such  adjudication   of  water   rights  as   be- 

appeals  would  lie  only  to  the  Supreme  tweeu    ditches,    canals,    or    reservoirs, 

Court,  upon  the  ground  that  such  ae-  the  appeal  statute  only  authorizes  an 

tions  related  to  the  freehold.     Wyatt  appeal   from   such   a    decree   by   par- 

V.  Larimer  &  Weld  Irr.  Co.,  18  Colo,  ties    representing    such    a     ditch    or 

298     33   Pac.   Eep.    144,   36   Am.   St.  other    works.      The    consumers    under 

Eep.  280.  ^^'^^  ^  ditch,  etc.,  are  hot  entitled  to 

See  also   Hess  v.  La  Junta  etc.  Co.,  appeal  because  of  the  failure  of  the 

25  Colo.  515  55  Pac.  Eep.  728;  Daum  owner  of  the  works  to  perfect  his  ap- 

V.  Conley,  27  Colo.  56,  59  Pae.  Eep.  peal,  where  such  failure  is  due  to  a 

1^53  mistake   in   the   procedure   regulating 

A  party  does  not  waive  his  right  the  appeal,  and  not  to  fraud  or  in- 
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parties  joining  in  such  appeal  shall  file  a  statement  in  writing, 
verified  by  affidavit  in  the  District  Court,  which  statement  shall 
show  that  the  appellants  claim  a  valuable  interest  in  the  ditch, 
canal,  or  reservoir,  also  stating  the  name  or  names,  or  otherwise  the 
description  of  the  same,  and  the  name  or  names,  or  otherwise  the 
description  of  any  one  or  more  other  ditches,  canals,  or  reservoirs, 
which  by  said  decree  derive  undue  advantage  in  respect  to  priority 
as  against  that  of  those  represented  by  appellants;  and  shaU  also 
set  forth  the  name  or  names  of  the  party  or  parties  claiming  such 
other  one  or  more  ditches,  canals,  or  reservoirs  affected  in  common 
by  said  decree  adversely  to  the  interest  of  appellant  or  appellants, 
and  praying  that  an  appeal  be  allowed  against  such  other  parties 
appellees.  If  the  Court,  or  Judge  in  vacation,  on  examination,  finds 
such  statement  in  accordance  with  the  statement  of  claim  filed 
by  the  parties  named  as  appellees,  he  shall  approve  the  same 
and  make  an  order  allowing  the  appeal,  and  fix  the  amount  of  the 
appeal  bond,  which  shall  be  conditioned  for  the  payment  of  costs, 
which  may  be  awarded  against  them  or  any  of  them  in  the  Supreme 
Court,  and  which  bond  must  be  duly  executed  by  the  appellants.^ 
Such  order  must  be  entered  of  record,  and  the  appellants  shall 
cause  a  certified  copy  thereof  to  be  served  on  each  of  the  appellees  in 
the  same  manner  as  summonses  are  served,  and  shall  also  cause  the 
said  order  to  be  published  in  the  same  manner  as  the  original  notices 
of  suit  are  required  to  be  published.  The  appellants  shaU  file  the 
transcript  of  record  of  the  District  Court  with  the  Clerk  of  the 
Supreme  Court  at  any  time  within  six  months  after  the  appeal  shall 
be  allowed.^    Only  so  much  of  the  decree  appealed  from,  and  so 

tentional    neglect    of    the    eonsumers.  Eep.  484;   Damn  v.  Conley,  27  Colo. 

Eandall   v.   Rocky   Ford   D.    Co.,    29  56,  59  Pae.  Kep.  753. 

Colo.  430,  68  Pac.  Eep.  240.  It  is  also  held  that,  after  the  Judge 

See,  also,  jurisdiction,  subject  mat-  of  the  District  Court  has  signed  the 

ter,  See.  1572.  order  allowing  the  appeal  the  foUow- 

5  See  Daum  v.  Conley,  27  Colo.  56,  ing  steps  prescribed  by  the  statute 
59  Pae.  Eep.  753.  must   be    taken   within   the    time   as 

6  It  win  be  noticed  that  the  time  therein  prescribed.  Such  provisionB 
within  which  an  appeal  must  be  taken  are  mandatory,  and  the  Supreme 
is  not  fixed  by  the  statute,  but  it  is  Court  has  no  power  to  grant  any  ex- 
held  that  the  appeal  can  only  be  taken  tensions,  but  must  dismiss  the  appeal 
within  two  years  after  the  decree  was  if  a  motion  therefor  is  made.  Baer 
entered.  Upper  Platte  etc.  Co.  v.  Ft.  Bros.  etc.  Co.  v.  Wilson,  32  Colo.  500, 
Morgan  etc.  Co.,  27  Colo.  214,  60  Pac.  77  Pae.  Eep.  245. 
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much  of  the  evidence  as  shall  affect  the  appropriations  of  water 
claimed  of  the  several  ditches,  canals,  and  reservoirs  mentioned  in 
the  order  allowing  the  appeal,  need  be  copied  into  the  bill  of  ex- 
ceptions.7 

The  Supreme  Court  is  given  the  power  to  make  any  and  all  rules 
as  may  be  necessary  and  expedient  in  furtherance  of  the  Act,  as 
well  as  to  the  preparation  of  the  cases  for  submission  as  to  supply- 
ing deficiencies  of  record,  if  any,  and  for  avoiding  unnecessary  costs 
and  delay.  The  Supreme  Court  is  also  given  the  power  to  make 
such  a  decree  in  the  matters  involved  in  the  appeal  as  should  have 
been  made  by  the  District  Court,  or  direct  in  what  manner  the  de- 
cree of  that  Court  shall  be  amended.^  Also,  on  the  dismissal  of 
such  appeal,  or  on  afSrming  or  reversing  the  parts  of  the  decree 
appealed  from,  the  Supreme  Court  shall  award  costs,  as  in  its  dis- 
cretion shall  be  found  and  held  to  be  equitable. 

The  mode  of  the  taking  of  appeals  in  such  cases,  where  special 
statutes  are  provided  therefor,  must  be  in  accordance  with  such  spe- 
cial statutes,  and  the  provisions  of  the  code  of  civil  procedure  does 
not  apply  to  such  cases.^  In  Colorado  the  filing  of  the  statement 
of  claims  with  the  District  Court  is  the  only  method  by  which  the 
appeal  can  be  allowed.^*'    And  the  regulations  prescribed  by  the 

The  notice  must  be  published  within  Croke  v.  American  Nat.  Bank,  18  Colo, 

the  time  prescribed.     Napier  v.  Glen-  App.  3,  70  Pae.  Eep.  229;  Magill  v. 

wood  etc.  Co.,  49  Colo.  208,  112  Pae.  Hyatt,   20   Colo.   App.   542,   80   Pac. 

Bep.  323.  Eep.   472;    Means  v.   Stow,   31   Colo. 

See,   also,   Needle  Eock  D.   Co.   v.  382,  73  Pae.  Eep.  48. 
Crawford-Clipper  D.  Co.,  32  Colo.  209,         As  to  rules,  see  La  Junta  etc.  Co. 

75  Pac.  Eep.  424.  v.  Hess,  25  Colo.  513,  55  Pac.  Eep. 

7  Catlin  etc.  Co.  v.  Burke,  22  Colo.  729 ;  Windsor  etc.  Co.  v.  Lake  Supply 
419,  45  Pae.  Eep.  387,  holding  that  it  T>.  Co.,   44   Colo.   214,   98   Pac.   Eep. 

is   only  necessary   to   incorporate   all  729;  Doll  v.  McEUeu, Colo.  App. 

the  evidence  bearing  upon  the  partieu-  ,  121  Pac.  Eep.  149. 

lar  point  in  question  in  the  bill  of  See,  also,  for  appeals  in  ordinary 

exceptions.  equity  cases.  Sees.  1565. 

But  objections  and  exceptions  taken  9  Daum  v.  Conley,  27  Colo.  56,  59 

on  the  hearing  of  the  referee's  report  Pac.  Eep.  753;  Hess  v.  La  Junta  etc. 

are  a  part  of  the  record  and  can  not  Co.,  25  Colo.  515,  55  Pac.  Eep.  728; 

be     stricken    therefrom     on    appeal.  Means  v.  Stow,  31  Colo.  382,  73  Pac. 

Daum  V.  Conley,  27  Colo.  56,  59  Pae.  Eep.  48;  Means  v.  Gotthelf,  31  Colo. 

Eep.  753.  168,  71  Pac.  Eep.  1117. 

8  See  Great  Plains  W.  Co.  v.  Lamar  lo  Daum  v.  Conley,  27  Colo.  56,  59 
C.  Co.,  31  Colo.  96,  71  Pae.  Eep.  1119;  Pac.  Eep.  753, 
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statute  for  taking  such  an  appeal  are  mandatory,  and  can  not  be 
waived  or  ignored  by  the  parties.^^  As  in  equity  cases  ^2  it  is  the 
duty  of  the  Appellate  Court  to  weigh  all  the  evidence  with  a  view 
to  a  just  determination  of  the  controversy. ^^  But  the  Court  will 
not  disturb  the  decree  of  the  trial  Court  unless  it  is  well  satisfied 
that  the  judgment  is  so  unsupported  by  the  evidence  as  to  be  against 
its  manifest  weight,  or  the  record  compels  the  conclusion  that  the 
judgment  was  the  result  of  those  influences,  motives,  or  considera- 
tions which  the  law  does  not  permit  to  control  the  findings  of  either 
a  Court  or  jury.i*  And,  when  the  question  depends  upon  the 
weight  of  the  evidence  for  its  determination,  and  the  evidence  is 
conflicting,  or  of  a  vague  and  uncertain  character,  the  Appellate 
Court,  as  in  other  cases,  will  not  disturb  the  decree.^^ 

§  1583.  The  decree  as  res  judicata. — The  decree  of  the  Court  in 
these  statutory  proceedings  to  adjudicate  water  rights,  as  is 
the  case  in  ordinary  equity  actions,^  as  to  the  matters  prop- 
erly embodied  therein,  unless  the  same  be  appealed  or  pro- 
ceedings be  taken  to  reopen  and  review  the  same,  in  accordance 
with  the  provisions  of  the  statute,  and,  if  so  taken,  after  they 
have  been  finally  determined,  is  res  judicata  between  the  parties, 

11  Napier  v.  Glenwood  etc.  Co.,  49  An  objection  that  a  referee  failed  to 
Colo.  208,  112  Pae.  Eep.  323;  Needle  take  the  oath  prescribed  wHl  not  be 
Eock  D.  Co.  V.  Crawford-Clipper  D.  considered  when  made  for  the  first 
Co.,  32  Colo.  209,  75  Pae.  Eep.  424;  time  on  appeal.  Kerr  v.  Dudley,  26 
Baer  Bros.  etc.  Co.  v.  Wilson,  32  Colo.  Colo.  457,  58  Pae.  Eep.  610. 

500,    77    Pae.    Eep.    245;    Haines   v.         A  decree  based  on  a  statute  subse- 

Feamley,  Colo.  ,  117  Pae.  quently   declared   invalid  wUl   be   re- 

Eep.  162.  versed  on  appeal.    Eio  Grande  etc.  Co. 

12  For  appeals  in  equity  eases,  see  v.  Prairie  D.  Co.,  27  Colo.  225,  60 
See.  1565.  Pae.  Eep.  726. 

isSieber  t.  Frink,  7  Colo.  148,  2  is  Gates   v.    Settlers'    etc.    Co.,    19 

Pae.  Eep.  901;  Childs  t.  Lowenbruck,  Okla.   83,   91  Pae.  Eep.  856;   Eipley 

2  Colo.  App.  92,  29  Pae.  Eep.  1014;  v.  Park  Center  etc.  Co.,  40  Colo.  129, 

La  Jara  etc.  Assn.  v.  Hansen,  35  Colo.  90  Pae.  Eep.  75. 

105,   83   Pae.   Eep.    644;    X.   T.   Irr.  For   the   consideration   of   the   evi- 

D.  Co.  V.  Buffalo  Creek  Irr.  Co.,  25  dence  on  appeal  in  equity  cases,  see 

Colo.  529,  55  Pae.  Eep.  720 ;  afiarming  Sec.  1565. 

Id.,  9  Colo.  App.  438,  49  Pae.  Eep.  i  For  res  judicata  in  equity  actions, 

624.  see  Sees.  1563,  1564. 

14  Hugh  T.  Eominger,  15  Colo.  452, 
24  Pae.  Eep.  1046. 
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and  thereafter  proceedings  can  not  be  taken  to  reopen  the  decree 
by  one  of  the  parties  to  the  action,  except  in  case  of  fraud,  for  the 
purpose  of  making  any  change  or  correction  in  the  decree.^  It 
therefore  follows  that  a  statutory  decree  is  res  judicata  as  to  the 
quantity  of  water  awarded  to  any  particular  ditch  or  canal,  and  can 
not  be  attacked  collaterally.^  It  is  also  held  that  even  a  mistake  of 
the  District  Court  in  computing  the  carrying  capacity  of  a  ditch 
can  not  be  corrected  by  a  collateral  attack  upon  the  decree,  made 


2  For  decrees  adjudicating  water 
rights  in  equity,  see  Sees.  1557-1564. 

A  general  adjudication  of  water 
rights  under  statutory  provisions  there- 
for is  conclusive  as  to  parties  to  the 
proceedings  properly  served  with  no- 
tice, and  unless  impeached  for  fraud, 
or  application  for  review  thereof  is 
made  by  the  parties  within  two  years, 
the  provisions  of  the  decree  are  final 
and  binding.  Broad  Run  Inv.  Co.  v. 
Deuel  etc.  Co.,  47  Colo.  573,  108  Pac. 
Rep.  755;  Ft.  Lyon  Canal  Co.  v.  Ar- 
kansas Valley  etc.  Co.,  39  Colo.  332, 
90  Pac.  Rep.  1023,  where  it  is  held 
that  Section  2434  does  not  permit  one 
who  was  a  party  to  the  action  to  main- 
tain ^n  independent  action  against  an- 
other party  to  such  proceeding  for  the 
purpose  of  fixing  rights  different  from 
those  determined  in  the  decree,  be- 
cause such  proceedings  are,  as  to  such 
parties,  res  judicata. 

See,  also,  Louden  C.  Co.  v.  Handy 
D.  Co.,  22  Colo.  102,  43  Pac.  Rep. 
535;  Montrose  C.  Co.  v.  Loutsenheizer 
etc.  Co.,  23  Colo.  233,  48  Pac.  Rep. 
532;  Handy  D.  Co.  v.  South  Side  D. 
Co.,  26  Colo.  333,  58  Pac.  Rep.  30; 
Consolidated  etc.  Co.  v.  New  Love- 
land  etc.  Co.,  27  Colo.  521,  62  Pac. 
Rep.  364;  Crippen  v.  X.  Y.  Irr.  Co., 
32  Colo.  447,  76  Pac.  Rep.  794;  New 
Mercer  D.  Co.  v.  Armstrong,  21  Colo. 
357,  40  Pac.  Rep.  989;  Boulder  etc. 
Co.  v.  Lower  Boulder  D.  Co.,  22  Colo. 
115,  43  Pac.  Rep.  540;  Farmers'  Ind. 


D.  Co.  V.  Agricultural  D.  Co.,  22  Colo. 
513,  45  Pac.  Rep.  444,  55  Am.  St. 
Rep.  149;  Water  Supply  etc.  Co.  v. 
Larimer  &  Weld  Irr.  Co.,  24  Colo. 
322,  51  Pac.  Rep.  496,  46  L.  R.  A. 
322;  Alamosa  Creek  C.  Co.  v.  Nelson, 
42  Colo.  140,  93  Pac.  Rep.  1112; 
Farmers'  Union  D.  Co.  v.  Rio  Grande 
C.  Co.,  37  Colo.  512,  86  Pac.  Rep. 
1042;  Kerr  v.  Burns,  42  Colo.  285, 
93  Pac.  Rep.  1120;  Lake  Fork  etc. 
Co.  V.  Haley,  28  Colo.  513,  67  Pac. 
Rep.  158;  Ft.  Lyon  etc.  Co.  v.  Arkan- 
sas etc.  Co.,  39  Colo.  332,  90  Pac. 
Rep.  1023;  Wadsworth  etc.  Co.  v. 
Brown,  39  Colo.  57,  88  Pac.  Rep. 
1060;  Lower  Latham  D.  Co.  v.  Bijou 
etc.  Co.,  41  Colo.  212,  93  Pac.  Rep. 

483;  Doll  v.  McEllen, Colo.  App. 

,  121  Pac.  Rep.  149. 

s  Alamosa  Creek  C.  Co.  v.  Nelson, 
42  Colo.  140,  93  Pac.  Rep.  1112; 
O'Brien  v.  King,  41  Colo.  487,  92  Pae. 
Rep.  945;  New  Mercer  D.  Co.  v.  Arm- 
strong, 21  Pae.  Rep.  357,  40  Pac.  Rep. 
989;  Boulder  etc.  Co.  v.  Lower  Boul- 
der etc.  Co.,  22  Colo.  115,  43  Pae. 
Rep.  540;  Platte  Valley  etc.  Co.  v. 
Central  Trust  Co.,  32  Colo.  102,  75 
Pac.  Rep.  391;  Broad  Run  Inv.  Co. 
V.  Deuel  etc.  Co.,  47  Colo.  573,  108 
Pac.  Rep.  755;  Farmers'  etc.  Co.  v. 
Rio  Grande  etc.  Co.,  37  Colo.-  512,  86 
Pac.  Rep.  1042;  Wadsworth  etc.  Co. 
V.  Brown,  39  Colo.  57,  88  Pae.  Rep, 
1060. 
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after  the  time  for  its  reformation  and  review  of  the  trial  Court  has 
gone  by,  and  when  also  the  time  for  appeal  has  expired.*  In  fact, 
all  the  matters  adjudicated  in  the  trial  and  covered  by  the  decree, 
are  res  judicata.  Therefore,  the  decree  is  res  judicata  as  to  the 
question  of  abandonment  prior  to  the  date  of  the  decree.^  But  the 
decree  does  not  affect  the  question  of  abandonment  after  the  same 
was  rendered,  for  the  reason 'that  a  decreed  water  right  may  be 
abandoned.^  ^ 

In  Colorado  a  decree  in  an  action  between  ditch  companies  is 
conclusive  as  to  the  rights  awarded  to  the  respective  ditches  on  the 
persons  or  consumers  receiving  water  from  the  sameJ  Again,  in 
Colorado,  owing  to  the  provisions  for  rehearing.^  independent  suits 
by  those  not  parties  to  the  original  action,^  apd  appeal,  a  decree 
in  that  State  can  not  be  regarded  as  final  until  the  time  has  elapsed 
sufiScient  to  bar  such  matters,  and  those  pending  in  the  meantime 
have  been  fully  determined.  Notwithstanding  these  provisions,  it 
is  held  that  a  decree,  when  first  entered,  is  res  judicata  as  between 
the  parties  to  the  action,  and  as  to  the  subject  matter  covered  by 
such  decree,  until  the  same  is  attacked,  reviewed,  or  modified  in  the 
manner  provided  by  the  statute.^'*  And,  as  respects  decrees  entered 
in  different  suits  for  different  irrigation  districts,  but  involving  the 

4  Water  Supply  etc.  Co.  v.  liarimer  cata  as  to  canal  owners,  and  the  water 

&  Weld  Irr.  Co.,  24  Colo.  322,  51  Pae.  users  under  sueh  canals  ia  a  subse- 

Eep.  496,  46  Ii.  E.  A.  322.  quent  controversy  over  the  respective 

B  O'Brien   v.    King,   41   Colo.    487,  rights  of  the  appropriators  of  the  wa- 

92  Pae.  Eep.  945;  Alamosa  Creek  C.  ters  of  the  river. 

Co.  V.  Nelson,  42  Colo.  140,  93  Pae.  8  See  Sec.  1580. 

Eep.  1112.  9  See  See.  1581. 

6  Alamosa  etc.  Co.  v.  Nelson,  42  iC'The  decree  when  first  entered 
Colo.  140,  93  Pae.  Eep.  1121;  Drach  ia  not  final,  because  we  find  provisions 
V.  Isola,  48  Colo.  134,  109  Pae.  Eep.  for  reargument  and  review,  and  for  • 
748;  New  Mercer  etc.  Co.  v.  Arm-  appeals.  Notwithstanding  these  pro- 
strong,  21  Colo.  357,  40  Pao.  Eep.  visions,  however,  the  decrees  are  res 
989;  Boulder  etc.  Co.  v.  Leggett  etc.  adjudicata  between  those  who  were 
Co.,  36  Colo.  455,  86  Pao.  Eep.  101.  parties  to,  or  participated  in,  the  pro- 

T  Combs  V.   Farmers'   etc.   Co.,   38  ceedings  in  which  such  decrees  were 

Colo.  420,  88  Pae.  Eep.  396.  rendered,  and  can  only  be  attacked, 

See,  also,  Montezuma  Canal  Co.  v.  reviewed,  or  modified  in  the  manner 

Smithville  Canal  Co.,  218  TJ.  S.  317,  provided  by  law.     Ft.  liyons  etc.  Co. 

54  L.  Ed.  1074,  31  Sup.  Ct.  Eep.  67;  v.  Arkansas  etc.  Co.,  39  Colo.  332,  90 

afBrming  Id.,  11  Ariz.  99,  89  Pae.  Eep.  Pae.  Eep.  1023. 
512,  holding  that  a  decree  is  res  judi- 
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right  to  the  use  of  the  water  from  the  same  common  source  of  sup- 
ply, the  Colorado  Court  holds  that  the  resulting  decrees  are  con- 
clusive and  binding  upon  all  those  within  the  same  water  district, 
and  prima  facie  correct  as  between  the  rights  in  the  different  water 
districts,  and  become  conclusive  and  res  judicata  as  to  those  rights 
upon  the  lapse  of  the  four-year  statute  oi  limitations,  or  upon  the 
decree  of  the  Court  in  an  independent  action,  as  provided  for  under 
Section  2434." 

However,  the  decrees  rendered  in  these  special  adjudication  pro- 
ceedings, as  is  the  case  with  other  decrees,  are  not  res  judicata  as 
to  persons  or  companies  who  were  not  parties  to  such  proceedings.^^ 
The  same  may  be  said  as  to  matters  not  adjudicated  by  the  decree, 
or  as  to  matters  arising  subsequent  thereto.  ^^  Decrees  rendered  as 
to  inchoate  rights  are  not  res  judicata  as  to  such  rights,  i*  But  one 
who  was  a  party  to  the  action,  and  who  submitted  without  objection 
to  the  jurisdiction  of  the  Court,  and  accepted  the  benefits  of  the  de- 
cree for  several  years  thereafter,  wiU  be  estopped  from  assailing  or 


11 3  Colo.  Siat.  Ann.,  Morr.  Ed., 
1911,  See.  3313;  Eev.  Stat.,  1908,  See. 
3313;  Mills'  Ann.  Stat.,  19p5,  See. 
2434;  Lower  Latham  D.  Co.  t.  Bijou 
Irr.  Co.,  41  Colo.  212,  93  Pae.  Bep. 
483;  Ft.  Lyon  C.  Co.  v.  Arkansas 
VaUey  eto.  Co.,  39  Colo.  332,  90  Pae. 
Bep.  1023;  Farmers'  Independent  D. 
Co.,  T.  Agrieultural  D.  Co.,  22  Colo. 
513,  45  Pae.  Bep.  444,  55  Am.  St. 
Bep.  149. 

12  See  Sees.  1563,  1564;  Oppen- 
lander  v.  Left  Hand  D.  Co.,  18  Colo. 
142,  31  Pae.  Bep.  854;  Lower  Latham 
T>.  Co.  V.  Louden  etc.  Co.,  27  Colo.  267, 
60  Pae.  Bep.  629,  83  Am.  St.  Bep.  80. 

Where  the  enforcement  of  a  judg- 
ment violates  his  rights,  a  stranger 
thereto  may  maintain  suit  to  enjoin 
it.  Crippen  v.  X.  T.  Irr.  D.  Co.,  32 
Colo.  447,  76  Pae.  Bep.  794. 

13  McLean  v.  Farmers'  etc.  Co.,  44 
Colo.  184,  98  Pae.  Bep.  16;  Buekers 
etc.  Co.  V.  Farmers'  eto.  Co.,  81  Colo. 
62,  72  Pae.  Bep.  49;  Alamosa  ete.  Co. 


v.  Nelson,  42  Colo.  140,  93  Pae.  Bep. 
1121;  Montrose  T.  Loutsenheizer  ete. 
Co.,  23  Colo.  233,  48  Pae.  Bep.  532; 
Josslyn  T.  Daly,  15  Idaho  137,  96  Pae. 
Bep.  568 ;  Park  v.  Park,  45  Colo.  347, 
101  Pae.  Bep.  406;  Evans  v.  Swan, 
38  Colo.  92,  88  Pae.  Bep.  149. 

Sueh  decree  is  not  coneliisive  as  to 
other  reservoirs  than  those  the  rights 
to  which  were  adjudicated,  nor  as  to 
parties  not  parties  to  the  prior  pro- 
ceeding. Windsor  etc.  Co.  v.  Lake 
Supply  D.  Co.,  44  Colo.  214,  98  Pae. 
Bep.  729. 

1-4  For  decrees  as  to  inchoate  rights, 
see  See.  1578;  Conley  t.  Dyer,  43 
Colo.  22,  95  Pae.  Bep.  304;  Water- 
man V.  Hughes,  33  Colo.  270,  80  Pae. 
Bep.  891;  Water  Supply  ete.  Co.  v. 
Tenney,  24  Colo.  344,  51  Pae.  Bep. 
505;  Draeh  v.  laola,  48  Colo.  134,  109 
Pae.  Bep.  748;  Crawford  Clipper  D. 
Co.  V.  Needle  Bock  D.  Co.,  50  Colo. 
176,  114  Pae.  Bep.  655. 
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repudiating  the  same  upon  any  ground.15    These  decrees,  however, 
are  subject  to  direct  attack  for  fraud.^^ 

§  1584.    The  enforcement  of  decrees  and  judgments.— As  the 

statutory  adjudication  of  water  rights  is  but  one  feature  of  the  laws 
of  State  control,  1  in  those  statutes  which  provide  for  such  special 
proceedings  for  adjudication,  will  also  be  found  provisions  for  the 
distribution  of  the  water  by  Stat^ofScials  to  the  parties  awarded  the 
right  to  the  use  of  the  same  in  accordance  with  the  decrees.  In  Colo- 
rado, by  the  Act  of  1887,  it  is  made  the  duty  of  the  superintendents 
of  the  water  divisions  of  the  State  to  distribute  the  water  in  accord- 
ance with  the  decrees  of  the  Court,  without  regard  to  the  water  dis- 
tricts in  which  such  decrees  may  have  been  entered.^  The  power 
conferred  upon  the  superintendent  is  executive  and  not  judicial.^ 
The  various  decrees  of  the  water  districts  included  therein  are 
treated  as  one  and  the  water  distributed  accordingly.* 


16  "And,  even  if  the  water  decree 
of  1897  were  void,  plaintiff  in  error 
would  now  be  estopped  from  repudiat- 
ing or  assailing  the  same."  Kerr  v. 
Burns,  42  Colo.  285,  93  Pae.  Eep.  1120. 

See,  also.  Consolidated  etc.  Co.  v. 
New  Loveland  etc.  Co.,  27  Colo.  521, 
62  Pae.  Eep.  364;  Denver  City  etc.  Co. 
T.  Middaugh,  12  Colo.  434,  21  Pae. 
Eep.  565,  13  Am.  St.  Eep.  234;  Handy 
D.  Co.  V.  South  Side  D.  Co.,  26  Colo. 
333,  58  Pae.  Eep.  30;  Drach  v.  Isola, 
48  Colo.  134,  109  Pae.  Rep.  748; 
Broadmoor  etc.  Co.  v.  Brookside  etc. 
Co.,  24  Colo.  541,  52  Pae.  Eep.  792; 
Boulder  &  Weld  etc.  Co.  v.  Lower 
Boulder  D.  Co.,  22  Colo.  115,  43  Pae. 
Eep.  540. 

16  Peck  etc.  Co.  v.  Pella  In.  D.  Co., 
19  Colo.  222,  34  Pae.  Eep.  988. 

1  For  State  control,  see  Chap.  68, 
Sees.  1337-1367. 

2  The  special  proceedings  outlined 
by  MUls'  Ann.  Stat.,  Sec.  2421,  pro- 
viding that  no  recognition  of  any 
priority  of  water  rights  shall  be  re- 
garded by  any  water  commissioner  in 


distributing  water  until  claimant  by 
application  to  the  proper  court  has 
obtained  leave  and  made  proof  there- 
of and  received  his  decree  therefor, 
is  not  a  proper  one  to  sustain  a  claim 
of  priority  under  Sec.  2268  (Eev.  Stat. 
1908),  giving  priority  to  the  owner  of 
meadow  land  watered  by  the  natural 
overflow  of  the  stream  whose  supply 
is  diminished  by  the  construction  of 
irrigation  ditches  by  others,  where 
such  priority  would  relate  back  to  an 
earlier  date,  and  so  injure  the  rights 
of  others  whose  priorities  had  been 
adjudicated  in  statutory  proceedings. 
Broad  Eun  Inv.  Co.  v.  Deuel  ete.  Co., 
47  Colo.  573,  108  Pae.  Eep.  755. 

3  Farmers'  Ind.  D.  Co.  v.  Agricul- 
tural D.  Co.,  22  Colo.  513,  45  Pao. 
Eep.  444,  55  Am.  St.  Eep.  149. 

*  Ft.  Lyon  etc.  Co.  v.  Arkansas 
Valley  ete.  Co.,  39  Colo.  332,  90  Pae. 
Eep.  1023;  Lower  Latham  D.  Co.  v. 
Louden  etc.  Co.,  27  Colo.  267,  60  Pae. 
Eep.  629,  83  Am.  St.  Eep.  80;  Mc- 
Lean V.  Farmers'  ete.  Co.,  44  Colo. 
184,  98  Pae.  Eep.  16;  New  Cache  La 
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In  Colorado,  as  the  decree  is  deemed  to  be  one  strictly  in  rem,  it 
is  held  that  it  can  not  be  enforced  by  contempt  proceedings  against 
one  who  prevents  the  water  commissioner  from  enforcing  it.^  In 
Oregon  it  is  held  that  owing  to  the  difficulties  usually  encountered 
in  the  enforcement  of  decrees,  where  there  are  many  conflicting  in- 
terests, the  trial  Court  has  the  power,  when  deemed  advisable,  to 
enter  such  supplemental  decree,  not  inconsistent  with  the  decree  of 
the  Appellate  Court,  as  may  be  necessary  to  make  the  decree  of  the 
Appellate  Court  effective.^  In  all  of  these  States,  however,  there 
are  provisions  making  it  a  misdemeanor  for  a  person  to  interfere 
with  the  distribution  of  the  water  by  the  respective  State  officers 
whose  duty  it  is  to  distribute  the  same,  and  also  for  the  taking  of 
water  by  a  person  who  is  not  entitled  to  its  use  J 

Upon  the  civil  side,  for  the  protection  of  a  decreed  right,  the 
parties  may  resort  to  the  ordinary  actions  in  equity  to  enjoin  in 
subsequent  independent  suits  acts  in  violation  of  the  rights  granted 
by  an  adjudication  decree.  And  all  questions  determined  by  a  de- 
cree adjudicating  such  rights,  affirmed  on  appeal,  are  res  judicata, 
for  the  purpose  of  such  subsequent  suit  against  any  of  the  parties 
thereto,  to  enjoin  them  from  taking  more  water  than  they  were 
awarded  under  such  decree.^ 

In  all  actions  brought  for  the  enforcement  of  decreed  rights,  the 
State  officials  whose  duty  it  is  to  distribute  the  water  to  the  re- 
spective parties  entitled  thereto,  may  be  joined  as  parties  defend- 
ant, together  with  all  parties,  who  it  is  claimed  are  using  the  water 

Poudre  Irr.  Co.  v.  Water  Supply  Co.,  See,    also,    Taylor    v.    Hulett,    15 

29  Colo.  469,  68  Pae.  Eep.  781;  Rob-  Idaho,  265,  97  Pae.  Rep.  37,  19  L.  R. 

arson  v.  People,  40  Colo.  119,  90  Pae.  A.,  N.  S.,  535. 

Eep.    79 ;    Farmers '    Ind.    T>.    Co.   v.  7  For    the    laws    of    the    respective 

Maxwell,  4   Colo.   App.   447,   36   Pao.  States,  see  Part  XIV. 

Eep.   556;    White  v.   Farmers'   High-  For  the  enforcement  of  decrees  un- 

line  etc.  Co.,  22  Colo.  191,  43  Pae.  Eep.  der  the  ordinary  equity  procedure,  see 

1028,  31  L.  R.  A.  828.  Sec.  1566. 

But    see    Johnson    v.    Sterling,    49  8  Kerr  v.  Burns,  42  Colo.  285,  93  Pae. 

Colo.  482,  113  Pae.  Rep.  496.  Eep.  1120;  Crippen  v.  X.  Y.  Irr.  Co., 

5  Boberson  v.  People,  40  Colo.  119,  32  Colo.  447,  76  Pae.  Rep.  794. 

90  Pae.  Eep.  79.  For  protection  of  rights  by  injuno- 

6  Hough  V.  Porter,  51  Ore.  318,  95      tion,  see  Chap.  81,  Sees.  1596-1647, 
Pae.  Rep.  732,  98  Pao.  Rep.  1083,  102 

Pae.  Rep.  728. 
181— Kin.  oa  Irr. 
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in  violation  of  the  decree.^  A  decree  may  be  enforced  by  man- 
damus against  the  water  official  having  charge  of  the  distribution  of 
the,  water.  10  An  action  for  an  injunction  wiU  also  lie  against  acts 
in  violation  of  an  adjudicated  decree.^^ 

9  McLean   v.   I^nners'   High  Line  See,    also,    Boulware    v.    Parke,    4 

etc.  Co.,  44  Colo.  184,  98  Pae.  Eep.  16,  Idaho,  692,  43  Pao.  Eep.  680. 
holding  that  necessary  parties  are  all  See,  also  for  the  protection  of  rights 

who  have  an  interest  in  the  subject  by  injunction,  Chap.  81,  Sees.  1596- 

and  the  ob;]eet  of  the  action,  and  all  1647. 

persons  against  whom  relief  must  be         10  Boulder   etc.   Co.   v.   Hoover,   48 

obtained  in  order  to  accomplish  the  Colo.  343,  110  I'ae.  Eep.  75;  Northern 

object  of  the  suit.  Colorado  Irr.  Co.  v.  Poupprit,  47  Colo. 

See,  also,  Nichols  v.  Mcintosh,  19  490,  108  Pac.  Eep.  23. 

Colo.  22,  34  Pao.  Eep.  278 ;  Farmers '         See,  also,  Parker  v.  Small, Ore. 

etc.  Co.  V.  Agricultural  D.  Co.,  22  Colo.  ,  120  Pae.  Eep.  393. 

513,  45  Pac.  Eep.  444,  55  Am.  St.  Eep.         n  Kerr  v.  Bums,  42  Colo.  285,  93 

149.  Pac.  Eep.  1120. 
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§  1585.  Scope  of  chapter. 

§  1586.  Statutes  for  the  determination  of  water  rights  by  boards — ^Nature 

of  proceedings — Constitutionality  of  Acts. 
§  1587.  Procedure — Process  or  notice. 
§  1588.  Procedure — The  filing  of  statements  of  claims. 
§  1589.  Procedure — The  hearing  by  the  board. 
§  1590.  Procedure — The  award — Certificates. 
§  1591.  Review  of  decisions  of  boards  by  the  courts — Appeal. 
§  1592.  Jurisdiction  of  courts  in  cases  not  submitted  to  board. 
§  1593.  Conclusiveness  of  the  determination  or  award  by  the  board. 
§  1594.  The  enforcement  of  awards  by  board. 
§  1595.  Criticism  of  system  for  determination  by  boards, 

§  1585.  Scope  of  chapter. — ^Having  discussed  in  the  preceding 
chapters  of  this  work  the  adjudication  of  existing  water  rights  by 
the  courts,!  there  remains  but  one  method  for  the  determination  of 
these  rights.  Some  of  the  Western  States,  by  statutory  provisions, 
have  provided  for  the  determination  of  existing  water  rights,  in  the 
first  instance,  by  public  officials  or  public  governing  boards,  with 
the  right  of  appeal  from  their  decision  to  the  courts.  The  first 
State  to  adopt  this  system  was  Wyoming,^  and  the  States  of  Ne- 
braska and  Nevada  have,  with  more  or  less  modification,  adopted 
the  Wyoming  plan.  In  the  present  chapter  we  wiU  discuss  these 
proceedings  for  such  determination. 

In  Oregon  the  determination  is  made  in  the  first  instance  by  the 
Board  of  Control,  whose  determination  is  afterward  submitted  to  the 
Court  for  affirmation.  ^ 

§  1586.  Statutes  for  the  determination  of  water  rights  by 
boards — Nature  of  proceedings — Constitutionality  of  Acts. — Under 
the  laws  of  State  control,  or  State  administrative  laws,  discussed 
in  a  previous  chapter,  ^  we  have  seen  that  there  are  two  methods 

1  For  the  adjudication  of  rights  in  3  See  Lord's  Oregon  laws,  Sees, 
equity,  see  Chap.  78,  Sees.  1530-1566.      6635  et  seq. 

For  the   statutory  adjudication   of  i  For  State  administrative  laws,  see 

rights,  see  Chap.  79,  Sec.  1584.  Chap.  68,  Sees.  1337-1367. 

2  See  See.  1586. 

(2883) 
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adopted  by  the  statutes  of  the  respective  States  for  the  statutory 
adjudication  or  determination,  in  the  first  instance,  of  existing 
water  rights.  These  are:  First,  by  actions  brought  in  the  courts 
either  by  private  parties  or  by  some  public  officer  authorized  by 
statute ;  ^  second,  by  proceedings  brought  before  some  public  of- 
ficial— ^usually  the  State  Engineer — or  before  a  governing  board 
or  board  of  control,^  upon  their  own  motion,  with  the  right  of 
appeal  from  the  determination  of  such  officer  or  board  to  the  courts 
or  with  the  right  of  an  independent  action  in  the  courts  against  such 
officer  or  board  rendering  such  decision. 

As  stated  by  Mr.  Chief  Justice  Potter,  in  speaking  for  the  "Wyo- 
ming Court,  the  object  of  the  Act  is  "for  the  purpose  of  ascertaining 
the  precise  rights  and  priority  of  each  appropriator,  to  the  end  that 
the  public  records  may  be  furnished  an  accurate  and  defined  state- 
ment thereof,  and  as  an  aid  to  adequate  and  effective  State  control 
of  the  public  waters. ' '  *  And  the  nature  of  the  proceeding  as  stated 
by  the  same  justice  is  one  largely  in  rem.  "In  our  view  it  would 
seem  to  partake  more  largely  of  the  nature  of  a  proceeding  in  rem 
than  of  one  in  personam."  ^ 

From  a  careful  examination  of  the  statutes  providing  for  the  de- 
termination of  existing  water  rights  by  governing  boards  it  wiU  be 
readily  seen  that  they  are  decidedly  drastic  and  summary  in  their 
character,  s  Again,  there  can  be  no  question  but  that  upon  prin- 
ciple, regardless  of  the  fact  as  to  whether  these  special  proceedings 
are  brought  before  the  Court,  as  is  the  case  in  Colorado,'^  or  before 
the  State  Engineer  or  board,  upon  identically  the  same  state  of 
facts,  as  far  as  the  determination  of  existing  vested  rights  to  the 
use  of  water  are  concerned,  involving  as  they  do  at  times  enormous 
property  values,  they  are  in  their  very  nature  judicial  proceedings, 
which  may  result  in  the  taking  of  the  property  of  one  person  and 
giving  it  to  another.  Yet  in  those  States  following  the  Colorado  rule 
in  providing  that  these  actions  should  be  tried  by  the  courts,  the 
proceeding  is  strictly  judicial,  while,  upon  the  other  hand,  in  those 

2  For  the  statutory  adjudication  of  4  Farm  Inv.  Co.  v.  Carpenter,  9 
water  rights  by  courts,  see  Chap.  79,  Wyo.  110,  61  Pae.  Rep.  258,  50  L.  E. 
Sec.  1567.  A.  747,  87  Am.  St.  Rep.  918. 

3  For  the  governing  boards,  see  Sec.  6  Farm  luv.  Co.  v.  Carpenter,  supra. 
1342.  6  For    the    proceedings    thereunder. 

For  the  State  Engineer  and  his  du-     see  Sees.  1587-1590. 
ties,  see  Sees.  1343,  1344.  l  See  Sees.  1569-1584. 
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States  following  the  Wyoming  rule  these  proceedings  are  declared 
to  be  not  judicial,  but  purely  ministerial  or  administrative  acts. 
Or,  as  stated  by  the  Wyoming  Court :  ' '  The  board,  it  is  true,  acts 
judicially;  but  the  power  exercised  is  quasi- judicial  only,  and  such 
as,  under  proper  circumstances,  may  be  conferred  upon  executive 
officers  or  boar4s."  *  But  in  a  previous  portion  of  the  opinion  the 
dourt,  in  speaking  of  the  results  attained  by  these  proceedings,  said : 
"But  the  finality  of  the  proceeding  is  a  settlement  or  adjustment 
of  the  priorities  of  appropriation  of  public  waters  of  the  State,  and 
is  followed  by  the  issuance  of  a  certificate  to  each  appropriator, 
showing  his  relative  standing  among  other  claimants,  and  the 
amount  of  water  to  which  he  is  found  to  be  entitled."  This  is  pre- 
cisely the  result  of  the  statutory  adjudications  by  the  Colorado 
eourts.9  But  in  that  State  such  a  proceeding  is  deemed  strictly 
judicial,  and  the  result  of  the  proceeding  is  deemed  an  "adjudica- 
tion," while  in  Wyoming  the  proceeding  is  deemed  ministerial,  and 
where  the  board  ' '  acts  judicially ;  but  the  power  exercised  is  quasi- 
judicial  only, "  and  the  proceeding  is  deemed  a  "determination."  ^o 
From  a  careful  study  of  the  constitution  of  Wyoming  we  are  of 
the  opinion  that  the  Court  might  have  better  rested  its  decision 
squarely  upon  the  proposition  that,  under  the  State  constitution,  the 
board  was  vested  with  judicial  power  to  try  and  decide  the  existing 
rights  to  water.  The  State  constitution  seems  to  have  been  adopted 
with  this  very  end  in  view.  It  is  true  that  Section  1  of  Article  5 
provides  that:     "The  judicial  power  of  the  State  shall  be  vested 

8  Farm  Inv.  Co.  v.  Carpenter,  9  a  judgment  for  damages  for  injuries 
Wyo.  110,  61  Pac.  Eep;  258,  50  L.  E.  sustained,  nor  the  issuance  of  any  writ 
A.  747,  87  Am.  St.  Eep.  918,  wherein  or  process  known  to  law  for  the  pur- 
it  is  also  stated  by  Mr.  Justice  Pot-  pose  of  preventing  the  unlawful  in- 
ter: "The  statute  nowhere  attempts  yasion  of  a  party's  rights  or  priv- 
to  devest  the  courts  of  any  jurisdiction  ileges. ' ' 

granted  ihem  by  the  Constitution  to  See,    also,    Farmers'    Irr.    Dist.    v. 

redress  grievances  and  afford  relief  at  Prank,  72  Neb.  136,  100  N.  W.  Eep. 

law  or  in  equity  under  the  ordinary  286;  Eyan  v.  lutty,  13  Wyo.  122,  78 

and   weU   known   rules   of   procedure.  Pac.  Eep.  661. 

A  purely  statutory  proceeding  is  ere-  »  See  Sees.  1569-1584. 

ated,  to  be  set  in  motion  by  no  act  See,  also,  for  Colorado  laws.  Chap, 

or   complaint   of   any   injured   party,  87. 

but  which  in  each  instance  is  to  be  in-  lo  Farm   Inv.   Co.   v.   Carpenter,   9 

augurated  by  order  of  the  board— a  Wyo.  110,  61  Pac.  Eep.  258,  50  L.  E. 

proceeding  which  is  to  result,  not  in  A.  747,  87  Am.  St.  Eep.  918. 
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in  the  seng,te,  sitting  as  a  court  of  impeachment,  in  a  supreme  court, 
district  courts,  justices  of  the  peace,  courts  of  arbitration,  and  such 
other  courts  as  the  legislature  may  by  general  law  establish  for  in- 
corporated cities  and  incorporated  towns. ' '  But  in  the  same  instru- 
ment, by  Sectioli  2  of  Article  8,  upon  the  very  subject  under  dis- 
cussion, it  is  also  provided:  "There  shall  be  constituted  a  Board 
of  Control,  to  be  composed  of  the  State  engineer  and  superintend- 
ents of  water  divisions,  which  sh^l,  under  such  regulations  as  may 
be  prescribed  by  law,  have  the  supervision  of  the  waters  of  the  State 
and  of  their  appropriation,  distribution,  and  diversion,  and  of  the 
various  officers  connected  therewith,  its  decisions  to  be  subject  to 
review  by  the  courts  of  the  State."  However,  it  seems  to  be  the 
accepted  construction  of  both  the  courts  of  Wyoming  ^^  and  the 
Court  of  Nebraska  construing  the  "Wyoming  constitution,  and  the 
statutes  enacted  thereunder,  and  its  own  statutes,i2  that  the  powers 
vested  by  the  board  are  not  judicial,  but  administrative;  and,  fur- 
thermore, that  these  Acts  were  in  all  respects  constitutional.^^ 
And,  furthermore,  that  a  regular  proceeding  before  such  board  as 
prescribed  by  the  statutes  constituted  due  process  of  law.^* 


11  Farm  Inv.  Co.  v.  Carpenter,  su- 
pra; Willey  V.  Decker,  11  Wyo.  496, 
73  Pac.  Eep.  210,  100  Am.  St.  Eep. 
939;  Eyau  v.  Tutty,  13  Wyo.  1§2,  78 
Pac.  Eep.  661. 

The  Supreme  Court  of  Colorado  in 
drawing  a  distinction  between  the 
Wyoming  and  Colorado  statutes  upon 
the  subject  of  the  adjudication  of 
■water  rights  in  the  respective  States, 
said :  ' '  The  statutes  of  Wyoming  on 
this  subject  in  force  before  the  adop- 
tion of  its  constitution  were  very  sim- 
ilar to  the  present  law  of  this  State, 
but  after  the  adoption  of  that  instru- 
ment an  entirely  different  system  was 
established.  The  settlement  of  prior- 
ities in  that  State  is  made  by  a  State 
board  of  control,  while  in  this  State 
it  is  by  the  District  Courts."  Crippen 
V.  X  Y.  Irr.  D.  Co.,  32  Colo.  447,  76 
Pac.  Eep.  794. 

12  "The  Wyoming  statute,  from 
which  oura  is  borrowed,  has  been  sub- 


ject to  judicial  construction,  and  is 
upheld  by  the  Supreme  Court  of  that 
State  on  the  express  ground  that  the 
powers  therein  are  not  judicial,  but 
administrative.  With  this  authorita- 
tive construction  of  the  statute,  and 
a  decision  of  the  very  question  raised 
in  the  case  at  bar,  upon  reasoning 
quite  convincing  and  satisfactory,  it 
would  seem  that  the  question  should 
be  regarded  as  at  rest."  Crawford 
Co.  V.  Hathaway,  67  Neb.  325,  93  N. 
W.  Eep.  781,  60  L.  E.  A.  889,  108  Am. 
St.  Eep.  647. 

See,  also,  Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  Eep. 
286. 

13  See  cases  cited  supra. 

14  Farm  Inv.  Co.  v.  Carpenter,  9 
Wyo.  110,  61  Pae.  Eep.  258,  50  L.  E. 
A.  747,  87  Am.  St.  Eep.  918;  United 
States  etc.  Co.  v.  Gallegos,  89  Fed. 
Eep.  769,  32  C.  C.  A,  470,  61  U.  S. 
App.  13. 
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But  the  constitutions  of  all  of  the  States  do  not  permit  this  arbi- 
trary method  of  adjudicating  existing  water  rights.  While  Mon- 
tana was  a  Territory  an  Act  of  the  legislature  attempting  to  confer 
the  authority  upon  commissioners  to  determine  existing  water  rights 
and  to  apportion  the  water  in  accordance  with  their  decision  was 
held  to  be  void,  as  the  attempt  to  confer  judicial  power  upon  non- 
judicial officials,  contrary  to  the  Montana  organic  Act.^^ 

The  Oregon  law  differs  from  that  of  Wyoming  in  the  fact  that 
instead  of  claimants  being  given  a  right  of  appeal  from  the  orders 
of  the  Board  of  Control  to  the  Court,  the  Court  in  each  instance 
must  confirm  the  order  of  the  board  or  make  a  new  adjudication.  ^^ 
As  was  said  in  a  late  Oregon  case :  ^'^  "The  intent  of  the  Act  seems 
to  be  to  place  the  control  of  irrigating  water  under  the  jurisdiction 
of  the  Board  of  Control  as  rapidly  as  rights  are  determined  by  it, 
and  become  a  matter  of  record  in  its  office.  When  the  board  con- 
venes to  determine  such  rights,  prior  decrees,  made  independent  of 
action  by  the  board,  are  conclusive  upon  it  as  between  the  parties 
to  such  decrees,  and  thereafter  the  rights  established  thereby  may 
be  enforced  by  the  water  master,  the  same  as  though  they  had  been 
originally  determined  by  the  board.  But  in  the  absence  of  such 
determination  in  accordance  with  the  Water  Code,  such  riirhts  must 
be  enforced  by  the  Court  making  the  decree." 

§  1587.  Procedure — Process  or  notice. — In  Wyoming,  as  we 
have  stated  in  a  previous  section,  the  board  by  which  existing  water 
rights  are  determined  in  the  first  instance  consists  of  the  Board  of 
Control,  composed  of  the  State  engineer  and  the  four  division  super- 
intendents of  the  State.i  The  statute  provides  that  the  board  shall 
prepare  a  notice  setting  forth  the  date  and  place  when  and  where  the 

15  Thorp  V.  Woolman,  1  Mont.  168,  Hawn.  216,  where  simUar  powers  con- 

8    Morr.    Min.    Rep.    87;     Thorp    v.  f erred  were  held  to  be  judicial. 

Freed,  1  Mont.  651.  For     the     adjudication     of     W9,ter 

In  Utah,  under  the  constitution  of  rights  by  the  court,  see   Sees.   1530- 

the  State,  the  District  Court  has  held  1584. 

to  the  same  effect.     And,  in  the  ma-  16  Lord's  Oregon  laws.   Sees.   6635 

jority  of  the  States  the  matter  of  ad-  et  seq. 

judieating    existing    water    rights    is  17  Wattles  v.  Baker  County,  59  Ore. 

properly  left  to  the  courts.  255,  117  Pac.  Rep;  417. 

See,    also,    Cleghom's    Appeal,    3  i  For  the  board  of  control  and  their 

duties,  see  Sec.  1342. 
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State  engineer  will  begin  the  measurement  of  any  stream  and 
ditches,  and  a  day  and  place  when  and  where  the  division  superin- 
tendent shall  hegin  the  taking  of  testimony  as  to  the  rights  of  the 
parties  taking  water  therefrom.  The  notice  must  be  published  in 
two  issues  of  a  newspaper  having  general  circulation  in  the  county 
in  which  such  stream  is  situated,  the  publication  to  be  at  least  thirty 
days  prior  to  the  taking  of  any  testimony  or  the  measurement  of  any 
streams  or  ditches.  A  similar  notice  must  be  mailed  by  the  super- 
intendent by  registered  mail  to  each  party  having  a  recorded  claim 
to  the  waters  of  such  stream.  This  provision  for  the  service  of  no- 
tice upon  claimants  has  been  upheld  by  the  Supreme  Court  of  the 
State  upon  the  ground  that  the  proceeding  was  not  an  action  at 
law,  but  an  administrative  act  to  ascertain  for  public  records  the 
facts  as  to  existing  water  rights,  and,  therefore,  it  is  sufScient  notice 
to  constitute  due  process  of  law.^ 

In  Nebraska  the  details  of  the  proceedings  are  left  to  the  rules  of 
the  State  Board  of  Irrigation,  which  provide  that  there  shall  be  ten 
days '  notice  of  the  hearing.^ 

In  Nevada,  as  no  formal  hearing  is  provided  for,  of  course,  no 
notice  is  required  for  this  purpose.  But  a  notice  to  the  claimant 
must  be  sent  by  the  State  engineer  to  file  his  statement  of  claim,  and 
accompanying  such  notice  must  be  sent  a  blank  form  for  the  same.* 

In  Oregon  it  is  provided  that  notice  to  each  claimant  must  be  sent 
by  registered  mail  at  least  thirty  days  prior  to  the  date  set  therein 
for  making  the  examination  of  the  stream  or  the  taking  of  testi- 
mony.5 

2  Parm  Inv.  Co.  v.  Carpenter,  9  method  of  determining  the  priority 
Wyo.  110,  61  Pac.  Eep.  258,  50  L.  E.  and  amovmt  of  appropriation  shall  be 
A.  747,  87  Am.  St.  Eep.  918.  fixed  by  the  said  board."  Com.  Stats. 

For  the  laws  of  Wyoming,  see  Chap,  of  Neb.  1911,  See.  6424. 

104.  For  laws  of  Nebraska,  see  Chap.  92. 

See,   also,    Wyoming   Comp.    Stats.  4  For  statements  of  claims,  see  See. 

1910,  Sees.  765  et  seq.  1588. 

3  See  Eules  of  State  Board  of  Irri-  Eevised  laws  of  Nev.,  1912,  See. 
gation.  4685. 

"It  shall  be  the  duty  of  the  State  For  laws  of  Nevada,  see  Chap.  93. 

board  to  make  proper   arrangements  B  For    Lord's    Oregon    laws,    Sees. 

for  the  determination  of  priorities  of  6636-6639. 

right  to  use  the  public  waters  of  the  For  laws  of  Oregon,  see  Chap.  97. 
State,  and  determine  the  same.     The 
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§  1588.  Procedure — The  filing  of  statements  of  claims.— The 
statutes  of  all  of  these  States  require  the  filing  by  the  claimants  with 
the  board  a  statement  of  their  claims  to  the  right  to  the  use  of  the 
water.  In  Wyoming,  accompanying  the  notice  of  the  hearing,  as 
discussed  in  the  previous  section,  i  a  blank  form  is  required  to  be 
sent  to  each  claimant  to  the  waters  of  the  stream  which  the  board 
is  about  to  investigate  and  determine,  on  which  the  claimant  is  re- 
quired to  present,  in  writing,  under  oath,  his  name  and  posto££ce 
address,  the  date  of  the  appropriation,  and  the  nature  of  the  interest 
claimed,  and  for  what  purpose  the  water  is  used,  the  date  when  the 
construction  of  the  works  began  and  when  completed,  the  date  when 
the  water  was  first  beneficially  used,  the  dimensions  of  the  ditch 
or  canal,  the  legal  subdivisions  of  the  land  owned  or  controlled  by 
the  claimant  to  which  the  water  is  applied,  the  crops  grown,  and 
the  estimated  acreage  of  each  crop,  during  what  months  the  water 
is  beneficially  used,  the  amount  expended  in  the  construction  of  the 
ditch  and  laterals,  the  estimated  cost  per  acre  of  preparing  the  land 
for  irrigation,  and  a  map  or  plat  showing  correctly  the  location  of 
the  diverting  works,  and  the  area  of  land  where  the  water  is  used.^ 

In  Nebraska  similar  statements  as  are  required  by  the  statute  of 
Wyoming  are  required  by  the  State  Board  of  Irrigation  by  its  rules 
and  regulations. 3 

In  Nevada  the  claimant,  within  ninety  days  after  the  notice  from 
the  State  engineer,  must  prepare  a  statement  of  his  claim  on  blanks 
furnished  for  that  purpose,  swear  to  the  same,  and  return  it  to  the 
State  engineer.  The  blank  form  of  the  statement  is  furnished  by 
the  engineer  at  the  same  time  that  the  notice  is  sent.  The  failure  to 
file  such  statement  within  the  time  prescribed  is  made  punishable 

1  See  Sec.  1587.  Wyoming    Com.    Stats.    1910,    Sees. 

2  The    legislature    may    require    all      768,  769. 

persons   claiming   rights   to   water   to  For   laws   of   Wyoming,   see   Chap. 

submit  their  claims  to  the  board  for  104. 

settlement,  and  such  regulation  may  3  See  Eules  and  Eegulations  of  the 

apply  to   existing   rights,   as  well   as  State    Board    of    Irrigation    of    Ne- 

those   sought   to   be   newly   acquired,  braska,  Sec.  1589. 

Farm.  Inv.  Co.  v.  Carpenter,  9  Wyo.  See,  also,  as  to  statements,  Farmers' 

110,  61  Pac.  Kep.  258,  50  L.  E.  A.  Irr.  Dist.  v.  Frank,  72  Neb.  136,  100 

747,  87  Am.  St.  Bep.  918.  N.  W.  Eep.  286. 


2890       DETERMINATION  OF  WATEE  EIGHTS  BY  BOAEDS. 

as  a  misdemeanor  on  the  complaint  of  the  State  engineer  or  any  of 
his  assistants.^ 

In  Oregon,  it  is  also  required  that  each  claimant  must  file  with 
the  division  superintendent  a  statement  of  his  claim  under  oath.^ 

§  1589.  Procedure — ^The  hearing  by  the  board. — The  statutes 
provide  for  a  hearing  by  the  board  of  the  respective  claimants  as  to 
their  claims,  with  the  exception  of  the  statutes  of  Nevada.  In 
Wyoming,  at  the  time  and  place  named  in  the  notice,  ^  the  superin- 
tendent of  the  water  division,  through  which  the  stream  flows,  the 
rights  to  the  waters  of  which  are  about  to  be  determined,  must 
begin  the  taking  of  the  testimony,  which  may  be  continued  from 
time  to  time  until  completed.  And  upon  the  completion  of  the 
taking  of  the  proofs  the  superintendent  must  give  notice  in  one 
issue  of  a  newspaper  of  general  circulation  of  a  time  and  place 
when  and  where  he  will  open  the  evidence  for  inspection  for  not  less 
than  one  day  or  more  than  five  days.  Any  person  desiring  to  con- 
test the  claim  of  another  shall,  within  fifteen  days  after  the  testi- 
mony has  been  opened  for  inspection,  in  writing  notify  the  superin- 
tendent, stating  the  grounds  of  the  proposed  contest,  which  state- 
ment must  be  under  oath,  and  the  superintendent  shall  then  notify 
the  contestants  and  the  person  whose  rights  are  contested  to  appear 
before  him  at  some  convenient  time  and  place,  in  not  less  than  thirty 
days  nor  more  than  sixty  days  from  the  date  of  the  service  of  the 
notice,  to  be  served  and  returned  in  the  same  manner  as  summons 
issued  out  of  the  District  Court.  The  hearings  may  be  adjourned 
from  time  to  time,  the  superintendent  is  given  the  power  to  issue 
subpoenas,  and  has  the  power  to  compel  the  attendance  of  witnesses. 
The  evidence  must  be  confined  to  the  subjects  enumerated  in  the 
notice  of  contest.  Upon  the  completion  of  the  evidence  upon  all 
phases  of  the  case,  it  must  be  transmitted  by  the  superintendent  to 
the  office  of  the  Board  of  Control.^ 

In  Nebraska,  under  the  rules  adopted  by  the  State  Board  of  Irri- 
gation, the  hearing  must  be  presided  over  by  the  secretary  of  the 

4  Laws  Nev.,  1907,  p.  30,  Sees.  15,  l  For  the  notice  of  hearing,  see  Sec 
16;    revised   laws   of    Nevada,    1912,      1587. 

Sees.  4685-4687.  2  For  hearings  in  Wyo.,  see  Wyo. 

FoT  laws  of  Nevada,  see  Chap.  93.  Comp.  Stat.  1910,  Sees.  770-773. 

5  Lord's  Oregon  laws.  Sees.  6636-  For  laws  of  Wyoming,  see  Chap. 
6639.  104. 
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board,  who  is  the  State  engineer.'  Claimants  may  appear  in  person 
or  by  attorney,  or  both.  Claimants  may  testify  as  to  their  respec- 
tive rights,  and  witnesses  may  be  examined,  or  the  claimants  may 
fvdly  set  forth  their  claims  by  affidavits,  in  which  case  they  need  not 
further  appear.  A  failure  to  make  claim  constitutes  an  abandon- 
ment of  such  claim.  Rules  of  the  board  also  provide  for  contests 
similar  to  the  statute  of  Wyoming  providing  for  such  contests.  The 
record  in  the  case  of  each  claim  consists  of  the  original  notice  of 
appropriation  recorded  with  the  county  recorder,  a  verified  claim 
affidavit,  and  any  additional  testimony  or  affidavits  offered;  and 
upon  this  data,  together  with  the  stream  measurements  by  the  State 
engineer,  the  award  must  be  made.*  The  procedure  as  to  the  hear- 
ing is  largely  the  same  as  that  in  Wyoming,  discussed  above. 

These  acts  of  the  boards  as  to  the  hearing,  etc.,  are  declared  by 
both  the  Supreme  Courts  of  Wyoming  and  Nebraska  to  be  adminis- 
trative and  not  judicial.^ 

In  Nevada  no  hearing  is  provided  for,  but  the  State  engineer 
gathers  his  data  for  his  decision  from  a  personal  examination  either 
by  himself  or  by  some  qualified  assistant.  He  is  required  to  make 
an  examination  of  the  stream  and  of  the  works  diverting  therefrom, 
said  examination  to  include  the  measurement  of  the  discharge  of 
the  stream,  unless  adequate  proof  is  available  from  the  measure- 
ments made  by  the  United  States  Government ;  he  must  also  measure 
the  carrjdng  capacity  of  the  various  ditches  and  canals  diverting 
therefrom.  He  must  also  make  an  examination  of  the  lands  irri- 
gated and  make  an  approximate  measurement  of  such  lands,  and 
also  the  lands  susceptible  of  irrigation  from  such  ditches  and  canals. 
The  observations  and  measurements  must  be  reduced  to  writing,  and 
made  a  matter  of  record  of  his  office.  He  must  also  make  a  map  or 
plat  showing  with  substantial  accuracy  the  course  of  said  stream, 
the  location  of  each  ditch  or  canal  diverting  water  therefrom,  and 
the  legal  subdivisions  of  lands  which  have  been  irrigated  or  which 

3  For  State  engineers  and  their  du-  Tutty,  13  Wyo.  122,  78  Pac.  Eep.  661  ; 

ties,  see  Sees.  1343,  1344.  Crawford  Co.  v.  Hathaway,  67  Neb. 

i  Por  the  award,  see  See.  1593.  325,  93  N.  W.  Eep.  781,  60  L.  E.  A. 

8  Farm    Inv.    Co.    v.    Carpenter,    9  889,  108  Am.  St.  Eep.  647;  Farmers' 

Wyo.  110,  61  Pae.  Eep.  258,  50  L.  E.  Irr.  Dist.  v.  Frank,  72  Neb.  136,  100 

A.  747,  87  Am.  St.  Eep.  918;  Willey  N.  W.  Eep.  286. 

V.  Decker,  11  Wyo.  496,  73  Pae.  Eep.  See,   also   for  the   constitutionality 

210,  100  Am.  St.  Eep.  939;  Eyan  v.  of  these  Acts,  Sec.  1586. 
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are  susceptible  of  irrigation  from  the  ditches  and  canals  already- 
constructed.  In  performing  such  work  the  State  engineer  or  his 
assistant  may  avail  himself  of  the  works,  records,  and  information 
of  the  United  States  Geological  Survey.  The  record  of  these  inves- 
tigations, together  with  the  statements  of  claims  of  the  respective 
claimants  to  the  use  of  the  water,  constitute  all  of  the  data  required 
under  the  Nevada  Act  for  the  determination  of  the  respective 
rights.^  I  am  not  sure  but  the  Nbvada  rule  is  the  better  one.  There 
is  no  pretense  of  a  hearing,  and,  therefore,  the  question  of  vesting 
judicial  powers  on  an  administrative  board  or  officer  is  not  in- 
volved. Any  one  dissatisfied  with  the  award  of  the  State  engineer 
may  not  appeal  from  such  decision,  but  bring  an  original  action 
both  against  the  State  engineer  and  also  the  other  claimants.''' 

In  Oregon  the  proceedings  as  to  the  hearings  largely  follow  the 
statutes  of  Wyoming.  The  testimony  is  taken  by  the  division  super- 
intendent and  by  him  transmitted  to  the  Board  of  Control.^ 

§  1590.  Procedure — The  award — Certificates. — ^Upon  the  data 
gathered  as  provided  by  the  statutes,  the  board,  or  State  engineer, 
must  make  an  award  of  the  rights  to  the  use  of  the  waters  to  the 
parties  who,  in  its  or  his  judgment,  are  entitled  thereto. 

In  Wyoming  it  is  provided  that  at  the  first  regular  meeting  of 
the  Board  of  Control  after  the  completion  of  the  stream  measure- 
ment and  the  return  of  the  evidence  by  the  division  superintendent, 
it  is  the  duty  of  the  Board  of  Control  to  make,  and  cause  to  be 
entered  of  record  in  its  office,  an  order  determining  and  establish- 
ing the  several  priorities  of  right  to  the  use  of  the  waters  of  said 
stream,  and  the  amounts  of  appropriations  of  the  several  persons 
claiming  the  same,  and  the  character  of  the  use  for  which  the  ap- 
propriation shall  be  found  to  have  been  made.  Each  appropriation 
shall  be  determined  in  its  priority  and  amount  by  the  time  by  which 
it  shall  have  been  made,  and  the  amount  of  water  which  shall  have 
been  applied  for  beneficial  purpose;  provided  that  the  appropri- 

6  Laws,  Nev.,  1907,  p.  30,  See.  17;.  7  Laws,  Nev.,  1907,  p.  30,  Sec.  19; 

Rev.    Laws    Nev.,    1912,    Sees.    4687,  Rev.  laws  Nev.  1912,  See.  4690. 

4688.  See,  also,  for  right  of  review  by  the 

See,  also,  instructions  issued  by  the  courts,  Sec.  1591. 

State  Engineer,  Eev.  laws  Nev.  1912,  8  Lord's   Oregon  laws,   Sees.   6640- 

p.  1343.  6642. 
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ator  shall  at  no  time  be  entitled  to  the  use  of  more  water  than  he 
can  make  a  beneficial  application  of  on  the  lands  for  the  benefit  of 
which  the  appropriation  may  have  been  made;  provided,  that  no 
allotment  shall  exceed  one  cubic  foot  for  each  seventy  acres  of  land 
for  which  said  appropriation  shall  have  been  made.^  It  is  further 
provided  that,  as  soon  as  practicable  after  the  determination  of  the 
priorities  in  any  case  by  the  Board  of  Control,  the  secretary  of  the 
board  shall  issue  to  each  person,  association,  or  corporation  repre- 
sented in  such  proceeding  a  certificate  signed  by  the  State  engineer 
as  president  of  the  board,  and  attested  under  the  seal  of  the  secre- 
tary, setting  forth  the  name  and  postoffice  address  of  the  appro- 
priator,  the  priority  and  number  of  the  appropriation,  the  amount 
of  water  appropriated,  and,  if  the  appropriation  be  for  irrigation, 
a  description  of  the  legal  subdivisions  of  the  land  to  which  the  water 
is  applied.  The  said  certificate  must  be  transmitted  by  the  State 
engineer  or  board  to  the  county  clerk  of  the  county  in  which  the 
appropriation  is  made ;  and  it  is  the  duty  of  the  county  clerk,  upon 
receipt  of  the  fee  for  the  same,  to  record  the  certificate  in  a  book 
specially -prepared  and  kept  for  thfit  purpose,  and  to  immediately 
transmit  the  certificate  to  the  appropriator.2 

In  Nebraska  the  State  engineer  is  the  secretary  of  the  State 
Board  of  Irrigation.  Upon  the  record  of  the  case  the  Secretary 
must,  in  the  first  instance,  make  the  determination  as  to  the  respec- 
tive rights.3  "Within  thirty  days  after  the  determination  by  the 
board  of  priorities  of  appropriation,  the  board,  through  its  secre- 
tary, must  issue  certificates  to  the  claimants.*  Right  of  appeal  is 
then  given  under  the  rules  of  the  board  to  the  board  itself.  But 
in  ease  there  is  no  appeal  to  the  board  it  merely  adopts  the  report 
and  decision  of  the  secretary.^ 

In  Nevada,  there  being  no  hearing  before  the  State  engineer  pro- 
vided for,  the  engineer  is  given  absolute  power  to  make  the  deter- 
mination as  to  existing  rights  upon  Ms  own  investigations,  the 

1  Wyo.  Comp.  Stat.  1910,  See.  777.      Wyo.  208,  79  Pao.  Eep.  22,  70  L.  E. 

2  Wyo.  Comp.  Stat.  1910,  Sec.  778.      A.  341,  110  Am.  St.  Eep.  986. 

See,  also,  Farm  Inv.  Co.  v.  Carpen-  3  For    the    hearing,    Nebraska,    see 

ter,  9  Wyo.  110,  61  Pae.  Eep.  258,  50  Sec.  1589. 

L.  E.  A.  747,  87  Am.  St.  Kep.  918;  4  Comp.  Stats,  of  Neb.,  1911,  See. 

Whalon  y.  North  Platte  Canal  etc.  Co.,  6429. 

11  Wyo.  313,  71  Pac.  Eep.  995;  John-  5  See  Eules  State  Board  of  Irriga- 

ston  V.  Little  Horse  Creek  Irr.  Co.,  13  tion,  See.  1589. 
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records  as  to  the  stream  measurements,  and  the  verified  statements 
of  the  claimants.  Within  thirty  days  after  the  determination  of 
the  engineer  and  the  preparation  of  the  list  of  priorities  of  appro- 
priation of  the  use  of  waters  of  any  stream  it  is  made  the  duty  of 
the  State  engineer  to  issue  to  each  person,  association,  or  corporation 
a,  certificate  signed  by  the  State  engineer  setting  forth  the  facts 
similar  to  those  required  in  the  Wyoming  certificates,  as  stated 
ahove.  He  must  also  send  the  certified  list  of  the  awards  and 
priorities  to  the  county  recorder  of  the  county  in  which  such  appro- 
priations have  been  made,  as  well  as  to  the  county  recorder  of  the 
county  in  which  the  waters  appropriated  are  used.  It  is  then  made 
the  duty  of  the  recorders  to  record  such  lists  in  a  book  specially 
prepared  and  kept  for  that  purpose,  the  fees  for  the  same  being 
paid  by  the  State.^ 

In  Oregon  it  is  provided  that  upon  the  final  determination  of  the 
rights  to  the  water  it  is  the  duty  of  the  secretary  of  the  Board  of 
Control  to  issue  to  each  claimant  a  certificate  of  his  claim,  said  cer- 
tificate to  be  recorded  by  the  county  clerk  of  the  county  in  which 
the  right  is  located. 

§  1591.    Review  of  decisions  of  boards  by  the  courts — ^Appeal.— 

The  saving  provision  of  all  of  these  Acts  for  the  determination  of 
existing  water  rights  by  governing  boards  is  the  right  given  to  all 
parties  feeling  aggrieved  by  any  decision  of  the  board  to  have  the 
same  in  some  manner  reviewed  by  the  courts.  In  Wyoming  it  is 
provided  by  the  constitution  that  "Its  decision  to  be  subject  to 
review  by  the  courts  of  the  State. ' '  i  And  in  the  statutes  it  is  pro- 
vided that  an  appeal  may  be  taken  from  the  board  to  the  District 
Court  of  the  county  in  which  the  stream  may  be  situated.^  The 
procedure  upon  appeal  as  provided  by  the  statute  is  that  the  party 
appealing  shaU,  within  sixty  days  of  the  determination  of  the  board 
and  the  entry  thereof  in  the  records  of  the  board,  file  in  the  District 
Court  to  which  an  appeal  is  taken,  a  notice  in  writing  stating  that 
such  party  appeals  to  such  Court  from  the  determination  and  order 
of  the  Board  of  Control ;  and  upon  the  filing  of  such  notice  the  appeal 

6  Laws  Nev.,  1907,  p.  30,  Sec.  18;  2Wyo.  Comp.  Stat.  1910,  Sees.  779- 

Eev.  Laws,  Nev.,  1912,  Sec.  4689.  787. 

1  Wyo.  Const.,  Ait.  8,  See.  2.  Daley  v.   Anderson,   7   Wyo.    1,   48 

Pae.  Eep.  839,  75  Am.  St.  Eep.  870. 
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shall  be  deemed  to  have  been  taken.  The  appealing  party  shall  also, 
within  such  sixty  days,  enter  into  an  undertaking,  to  be  approved 
by  the  District  Court,  in  such  an  amount  as  the  Court  or  judge  may 
fix,  conditioned  upon  the  prosecution  of  the  appeal  and  the  payment 
of  all  costs  and  damages.  The  clerk  of  the  court,  upon  filing  the 
notice  of  appeal  and  bond,  shall  transmit  to  the  secretary  of  the 
board  a  notice  to  the  effect  that  the  appeal  has  been  perfected,  and 
the  appellant  shall  cause  a  certified  copy  of  such  notice  to  be  served 
upon  the  adverse  parties,  in  the  same  manner  as  a  summons.  The 
appellant  shall  also,  within  six  months  after  the  appeal  is  perfected, 
file  in  the  ofBce  of  the  clerk  of  the  court  a  certified  transcript  of  the 
order  of  the  board,  a  certified  copy  of  all  records  of  the  board,  and 
of  aU  evidence  offered,  including  the  measurements  of  the  streams 
and  ditches,  together  with  a  petition  setting  out  the  cause  oj:  com- 
plaint of  the  party  appealing,  and  all  parties  named  as  appellees 
shall  be  served  with  summons  in  the  manner  and  time  as  provided 
for  issuance  and  service  of  summons.^ 

In  Nebraska  any  party,  or  number  of  parties  acting  jointly,  who 
may  feel  themselves  aggrieved  by  the  determination  of  the  State 
board,  is  given  the  right  of  an  appeal  to  the  District  Court,  under 
proceedings  provided  by  the  statute.* 

In  both  the  States  of  "Wyoming  and  Nebraska  the  Court  to  which 
the  appeal  is  first  taken  being  a  nisi  prius,  or  trial  court,  a  case 
appealed  as  above  is  tried  de  novo. 

In  Nevada,  under  the  Act  of  1907,  there  are  no  provisions  for  an 
appeal  from  the  decision  of  the  State  Engineer,  but  it  is  provided 
that  any  party,  or  number  of  parties  acting  jointly,  who  may  feel 
themselves  aggrieved  by  the  determination  of  the  State  engineer, 
may  bring  an  original  action  in  any  court  having  jurisdiction 

8  Wyo.  Comp.  Stat.  1910,  Sees.  780,  tinuation  of  those  proceedings  in  an 

781.  appellate  tribunal.     Such  an  appeal  is 

The  provisions  of  the  statute  relat-  based  upon  the  statute,  and  does  not 

ing    to    appeals    are    mandatory    and  invite  the  general  law  and  equity  ju- 

must  be  strictly  complied  with.    Daley  risdietion  of  the  Court  to  afford  af - 

V.  Anderson,  7  "Wyo.  1,  48  Pae.  Eep.  firmative  relief."     Willey  v.  Decker, 

839,  75  Am.  St.  Eep.  870.  11  Wyo.  496,  73  Pac.  Eep.  210,  100 

"Proceedings  before  the  board  of  Am.  St.  Eep.  939. 

control  are  purely  statutory,  and  an  4  Comp.  Stats,  of  Neb.,  1911,  Sees, 

appeal  to  the  District  Court  from  a  6430-6434. 
decision  of  the  board  is  merely  a  con- 
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against  such  State  engineer,  and  all  persons  having  interests  adverse 
to  the  party  or  parties  bringing  the  action  to  have  their  respective 
rights  determined.  Such  action  must  be  brought  within  one  year 
after  the  record  of  the  award  and  list  of  priorities  of  appropriation 
has  been  recorded.  Such  action  must  be  tried  as  speedily  as  pos. 
sible,  and  the  Court  is  authorized  to  employ  a  hydraulic  engineer 
or  other  expert  to  examine  and  make  report  under  oath  upon  any 
subject  matter  in  controversy,  the  cost  of  such  employment  to  be 
equitably  apportioned  by  the  Colfrt  and  charged  against  the  parties 
to  the  suit  as  costs.^ 

In  Oregon  a  final  determination  of  existing  rights  being  by  an 
adjudication  of  the  Court,  an  appeal  can  only  be  had  from  such  a 
judgment  to  the  Supreme  Court. 

§  1592.  Jurisdiction  of  courts  in  cases  not  submitted  to  board. — 
In  those  jurisdictions  the  statutes  of  which  provide  for  the  filing  of 
claims  with  the  board  and  a  hearing  by  the  board  upon  the  respec- 
tive rights  of  the  parties  before  its  determination,  the  question  has 
arisen  as  to  the  effect  upon  the  rights  of  those  parties  who- have 
claims  to  the  use  of  the  water,  but  fail  to  make  such  statements,  or 
in  any  manner  to  appear  or  participate  in  such  hearing.  The  gen- 
eral rule  upon  the  subject  is  that,  under  statutes  having  no  pro- 
visions expressly  barring  or  estopping  a  claimant  failing  to  partici- 
pate in  the  proceedings  before  the  board,  he  is  at  liberty  to  assert 
and  maintain  his  rights  in  the  courts.  The  Supreme  Court  of  Wyo- 
ming, in  speaking  of  this  right,  says :  "But  nowhere  is  it  provided 
that  a  claimant  failing  to  appear  shall  be  barred  or  estopped  from 
subsequently  maintaining  or  asserting  his  claim."  i  In  Nebraska 
it  is  said:  "Whenever  a  controversy  arises  over  the  substance  of 
the  rights  of  the  parties  making  use  of  a  stream,  such  controversies 
are  proper  for  the  courts  to  take  judicial  cognizance  of . "  ^    Jq 

6  Laws,  Nev.  1907,  p.  30,  See.  19  j  Whalon  v.  North  Platte  etc.  Co.,  11 

Rev.  Laws,  Wyo.  1912,  See.  4690.  Wyo.  313,  71  Pao.  Rep.  995. 

1  Farm    Inv.    Co.    v.    Carpenter,    9  2  Crawford  v.   Hathaway,   67   Neb. 

Wyo.  110,  61  Pac.  Rep.  258,  50  L.  R.  325,  93  N.  W.  Rep.  781,  60  L.  R.  A. 

A.  747,  87  Am.  St.  Rep.  918;  Willey  889,  108  Am.  St.  Rep.  647. 

V.  Decker,  11  Wyo.  496,  73  Pae.  Rep.  See  also,  Farmers'  etc  Co.  v.  Cozad 

210,  100  Am.  St.  Rep.  939;   Ryan  v.  etc.  Co.,   65  Neb.  3,   90   N.   W.  Rep. 

Tutty,  13  Wyo.  122,  78  Pac.  Rep.  661;  951;    MeCook   Irr.   Co.   v.   Crews,   70 

Neb.  102,  115  N.  W.  Rep.  249. 
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Nevada,  where  the  decision  of  the  State  engineer  is  based  upon  no 
hearing,  but  upon  his  own  investigations,  the  right  is  granted  all 
parties,  within  one  year  from  the  recording  of  the  decision  of  the 
engineer,  to  bring  an  action  in  the  proper  court  to  determine  his 
rights,  and  that,  too,  regardless  of  the  fact  as  to  whether  their 
claims  were  determined  by  the  State  engineer  or  not.^  But  the 
statute  makes  it  a  misdemaanor  for  any  claimant  to  fail  within 
ninety  days  to  file  his  statement  of  claim  with  the  State  engineer 
after  notice  that  such  statement  is  required.* 

As  to  the  jurisdiction  of  the  courts  to  adjudicate  rights  which 
have  previously  been  determined  by  the  board  or  the  State  engi- 
neer, we  will  discuss  in  the  next  section.  ^ 

In  Oregon  the  "decree  confirming  the  determination  of  the 
board"  is,  in  fact,  a  judgment  of  the  Court. 

§  1593.  Conclusiveness  of  the  determination  or  award  by  the 
board. — In  proceedings  where  the  respective  parties  have  sub- 
mitted their  claims  to  the  board  and  have  participated  in  the  pro- 
ceedings, and  there  is  no  appeal  from  its  decision,  and  the  time  for 
such  an  appeal  has  lapsed,  the  determination  or  award  of  the  Board 
of  Control  of  Wyoming,  or  of  the  State  Board  of  Irrigation  of  Ne- 
braska, is  conclusive  as  between  the  parties  so  participating  in  the 
proceedings.  As  stated  by  the  Wyoming  Supreme  Court:  "It 
may  be  assumed  that,  in  the  absence  of  fraud  or  collusion,  any  mat- 
ter actually  and  legally  determined  by  the  final  decree  of  the  board 
becomes  res  judicata — at  least,  as  to  the  public  and  the  parties 
participating  in  the  proceedings. ' '  ^  The  Nebraska  Court,  upon  the 
same  subject,  said:  "If  a  controversy  has  been  submitted  to  that 
board  and  by  it  adjudicated  and  no  appeal  taken,  an  entirely  differ- 
ent question  is  presented"  to  those  cases  where  there  was  no  pres- 
entation of  claims  to  the  board  or  where  there  has  been  no  deter- 
mination by  the  board.^  And  in  a  later  case  the  Court  said :  "It 
would  seem  that  an  adjudication  made  by  the  State  Board  of  Irriga- 
tion upon  a  matter  properly  before  it,  and  within  the  scope  of  its 

3  Laws,  Nev.  1907,  p.  30,  Sec.  19;  Wyo.  110,  61  Pae.  Eep.  258,  50  L.  E. 
Eev.  Laws  Nev.  1912,  See.  4690.  A.  747,  87  Am.  St.  Eep.  9]  8. 

4  Laws,  Nev.  1907,  p.  30,  Sec.  16;  2  Crawford  Co.  v.  Hathaway,  67 
Eev.  Laws  Nev.,  1912,  Sec.  4687.  Neb.  325,  93  N.  W.  Eep.  781,  60  L.  E. 

6  See  Sec.  1593.  A.  889,  108  Am.  St.  Eep.  647. 

1  Tann    Inv.    Co.    v.    Carpenter,    9 
182 — Kin.  on  Irr. 
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powers  and  duties,  is  final,  unless  appealed  from  to  the  District 
Court.  .  .  .  Indeed,  if  the  determinations  of  the  State"  Board 
of  Irrigation  with  reference  to  the  priorities  of  appropriators  are 
not  of  this  final  character,  of  what  benefit  or  use  would  they  be? 
For  the  board  to  attempt  to  decide  a  controversy  or  to  establish  a 
right  when,  in  fact,  after  it  had  acted,  no  right  was  established  ur 
controversy  settled,  would  be  a  vain  thing."  ^  "Where  there  has 
been  a  contested  case  before  the  Board  of  Control  in  Wyoming  and 
an  appeal  to  the  District  Court,  the  Supreme  Court  of  the  State 
holds  that  the  previous  adjudication,  even  by  the  Court,  is  no  bar  to 
a  future  independent  action  involving  the  same  rights,  upon  the 
ground  that  the  proceedings  before  the  Board  of  Control  are  purely 
statutory,  and  an  appeal  to  the  District  Court  from  a  decision  of 
the  board  is  merely  a  continuation  of  those  proceedings  to  an  appel- 
late tribunal,  and  that  such  an  appeal  does  not  invite  the  general 
law  of  equity  jurisdiction  of  the  Court;  and  such  relief  may  be 
had  in  an  independent  separate  action.* 

In  Nevada,  under  the  law  of  1907,^  the  determination  and  award 
of  the  State  engineer  is  conclusive  upon  no  one,  nor  as  to  any  sub- 
ject covered  by  his  decision ;  provided,  that  within  the  year  allowed 
by  the  statute  a  suit  is  brought  to  determine  such  rights.  But,  as 
we  view  the  law,  the  section  of  the  Act  allowing  one  year  from  the 
date  of  the  recording  of  the  list  of  priorities  and  awards,  within 
which  those  dissatisfied  therewith  may  bring  an  action  in  any  court 
having  jurisdiction  and  have  the  same  adjudicated,  is  a  new  statute 
of  limitations  upon  the  subject;  and  unless  such  action  is  brought 
within  the  year  prescribed,  the  award  of  the  engineer  must  be  re- 
garded as  final  as  to  the  rights  of  the  parties  and  the  subject  matter 
covered  by  the  same. 

§  1594.  The  enforcement  of  awards  by  board. — In  the  chapter 
discussing  the  laws  of  State  control  ^  we  described  how,  by  means  of 
State  ofQcials,  variously  termed  division  superintendents,  division 

8  Farmers'    Irr.    Co.    v.    Frank,    72  Wyo.  410,  72  Pae.  Rep.  200;  Eyan  v. 

Neb.  136,  100  N.  W.  Eep.  286.  Tutty,    13    Wyo.    122,    78   Pae.    Eep. 

See,  also,  Castle  Eock  etc.  Co.  v.  Ju-  661;  Whalon  v.  North  Platteetc.  Co., 

risoi,  67  Neb.  377,  93  N.  W.  Eep.  690.  11  Wyo.  313,  71  Pae.  Eep.  995. 

4  Willey  V.  Decker,  11  Wyo.  496,  73  5  See  Laws,  Nev.  1907,  p.  30. 

Pae.  Eep.  210,  100  Am.  St.  Eep.  939;  1  See  Chap.  68,  Sees.  1337-1367. 
State    ex   rel.   Mau  v.  Ausherman,  11 
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engineers,  water  commissioners,  water  masters,  under  assistants,  or 
supervisors,  the  awards  of  the  use  of  the  water  given  by  the  respect- 
ive governing  boards  were  enforced  by  the  distribution  of  the  water 
to  the  respective  claimants  according  to  the  terms  of  the  awards.  In 
all  of  these  States  it  is  made  a  misdemeanor  for  any  person  to 
interfere  with  the  distribution  of  the  water  by  these  officials,  or  in 
any  way  to  interfere  with  the  proper  discharge  of  his  duties.  The 
power  conferred  upon  these  officials  is  purely  administrative,  and 
in  nowise  judicial.  They  are  usually  given  the  power  to  make 
arrests  for  any  interference  with  their  duties,  or  any  interference 
with  the  water  as  by  them  distributed.  These  provisions  prevent 
in  a  large  measure  subsequent  litigation  as  between  the  parties  for 
the  protection  or  enforcement  of  their  rights.^  But  where  an  award 
has  once  been  made  by  the  governing  board,  and  it  is  not  properly 
observed,  a  party  injured  has  the  right  to  resort  to  a  court  of  equity 
for  the  enforcement  and  protection  of  his  rights,  and  the  Court, 
upon  a  proper  showing,  will  issue  an  injunction  for  that  purpose.^ 
In  all  States  criminal  statutes  are  provided  for  the  protection  of 
water  rights  and  against  the  interference  with  same.* 

§  1595.  Criticism  of  system  for  determination  by  boards. — The 
laws  for  the  determination  of  existing  water  rights  by  governing 
boards  or  State  officials  constitute  one  feature  of  the  law  of  State 
control  discussed  in  a  previous  chapter  of  this  work.  Under  this 
system  the  State  does  not  wait  for  controversies  to  arise  between 
the  claimants  to  the  use  of  the  water  of  a  certain  stream,  but  having 
ascertained  the  amount  of  water  available  by  actual  stream  measure- 
ment, and  who  are  the  claimants  thereto,  awards  the  water  in  the 
first  instance  to  the  persons  entitled  thereto  according  to  their  re- 
spective priorities.  Under  this  system,  at  least,  there  is  no  longer  the 
ludicrous  spectacle  of  learned  judges  solemnly  decreeing  the  right 
to  use  from  two  to  ten  times  the  amount  of  water  flowing  in  the 
stream,  or,  in  fact,  amounts  so  great  that  the  channel  of  the  stream 
could  not  possibly  carry  them,  and  thus  practically  leaving  the  ques- 
tion at  stake  as  unsettled  as  it  was  before  the  trial,  as  was  the  fact  in 

2  For  the  statutes  upon  the  subject,  i  For  the  statutes,   see  Part  XIV, 
see  Part  XIV.  under  the  respective  States. 

3  McPhail  V.  Forney,  4  W70.  556,  See,  also,  Hamp  v.  State, Wyo. 

35  Pae.  Bep.  773.  ,  118  Pac.  Eep.  653. 
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an  extreme  ease  arising  in  Idaho  before  the  adoption  in  that  State 
of  the  law  of  State  control,  i 


1  In  the  case  of  Hillman  v.  Hard- 
wick,  3  Idaho  255,  28  Pac.  Eep.  438, 
the  evidence  showed  that  there  was 
about  eighty  or  one  hundred  inches 
of  water  in  a,  certain  stream,  and  the 
plaintiff  claimed  by  virtue  of  a  prior 
appropriation  one  hundred  and  twenty-* 
five  inches  of  water,  but  despite  the 
fact  that  his  claim  to  this  amount  and 
his  actual  application  of  all  of  the 
water  to  a  beneficial  purpose  was 
proven,  the  trial  court  rendered  a 
judgment  giving  the  defendants  per- 
mission to  divert  something  like  eight 
hundred  inches  over  and  above  the 
amount  claimed  by  the  plaintiff.  The 
Supreme  Court  reversed  the  judgment 
below,  and  in  the  opinion  rendered 
Mr.  Justice  Horton  said:  "We  then 
have  this  anomalous  condition  of  af- 
fairs: A  creek  or  stream  of  water 
flowing  one  hundred  inches  of  water, 
with  appropriations  of  that  water  to 
the  amount  or  extent  of  eight  hun- 
dred inches  in  addition  to  the  prior 
appropriation  by  the  plaintiff  of  all 
the  water  of  the  creek  and  its  tribu- 
taries. To  the  ordinary  mind  this 
might,  and  perhaps  does,  present  a 
somewhat  difficult  problem  for  judicial 
solution,  unaided  by  the  statutes;  but 
the  learned  District  Judge  found  no 
difficulty  whatever  in  reaching  a  con- 
clusion as  unique  as  it  is  unprece- 
dented. We  say  unprecedented,  be- 
cause this  question,  under  statutes 
identical  with  that  of  Idaho,  has  been 
decided  so  often  in  favor  of  tne  prior 
appropriator  that  it  has  been  generally 
considered  both  by  professionals  and 
profanes  as  a  settled  question;  as  for 
instance,  the  question,  has  been  de- 
cided up  to  1889  twice  by  the  Supreme 
Court  of  the  United  States,  seventeen 
times  by  the  Supreme  Court  of  CaU- 


fomia,  five  times  by  the  Supreme 
Court  of  Colorado,  six  times  by  the 
Supreme  Court  of  Nevada,  twice  by 
the  Supreme  Court  of  Montana,  once 
by  the  Supreme  Court  of  New  Mexico, 
twice  by  the  Supreme  Court  of  Utah, 
once  by  the  Supreme  Court  of  Oregon, 
and  repeatedly  by  the  Supreme  Court 
of  Idaho;  in  fact  the  decision  of  the 
learned  District  Judge  in  this  case 
stands  alone.  We  have  been  unable 
by  the  most  .diligent  search  to  find  a 
precedent  or  a  parallel  to  it.  Hero- 
ically setting  aside  the  statute,  the 
decisions  and  the  evidence  in  the  case, 
he  assumes  the  role  of  Jupiter  Pluvius, 
and  distributes  the  waters  of  Goose- 
berry Creek  with  a  beneficent  reck- 
lessness which  makes  the  most  suc- 
cessful efforts  of  aU  the  rain-wizards 
shrink  into  insignificance,  and  which 
would  make  the  hearts  of  the  ranch- 
ers on  Gooseberry  dance  with  joy  if 
only  the  judicial  decree  could  be  sup- 
plemented with  a  little  more  moisture. 
The  individual  who  causes  two  blades 
of  grass  to  grow  where  but  one  grew 
before  is  held  in  highest  emulation  as 
a  benefactor  of  his  race.  How  then 
shall  we  rank  him  who,  by  judicial 
fiat  alone,  can  cause  four  hundred 
inches  of  water  to  run  where  nature 
only  put  one  hundred  inches?  (We 
veil  our  faces,  we  bow  our  heads  be- 
fore this  assumption  of  judicial  power 
and  authority.)  .  .  .  Evidently 
the  Court  assumed  that  Gooseberry 
Creek  was  as  inexhaustible  as  th© 
widow's  cruse,  or  else  that  its  decree 
possessed  the  potency  of  Moses'  rod. 
All  the  provisions  of  the  statute  in 
regard  to  priority  of  right  incident  to 
priority  of  appropriation  are  ignored, 
as  are  the  sources  and  volume  of  sup- 
ply." 
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But  there  is  another  side  to  this  feature  of  the  law.  The  law  of 
State  control,  as  it  is  known  in  the  State  of  Wyoming,  including  this 
method  for  the  determination  of  existing  water  rights,  was  con- 
ceived by  a  State  engineer,  and  modeled  somewhat  after  the  laws 
of  Italy  and  India  governing  waters,  with  the  evident  intention  that 
the  State  engineer  should  be  given  powers  greater  than  those  of  any 
other  officer  of  the  State,  and  even  to  the  usurpation  of  the  func- 
tions of  the  Court.  It  was  evidently  the  intent  to  give  him,  or  the 
Board  of  Control,  over  which  he  presides,  the  exclusive  jurisdiction 
in  the  determination  of  existing  water  rights  within  the  State,  and 
the  power  to  enforce  his,  or  its,  decisions,  in  the  distribution  of  the 
water.  In  other  words,  as  far  as  this  phase  of  the  subject  is  con- 
cerned, it  was  to  be  a  government  by  engineers.  But  the  constitu- 
tional convention  and  the  legislature,  departing  from  the  original 
conception  of  the  framer  of  the  bill,  gave  the  right  of  appeal  to  the 
courts.  And,  further,  the  Supreme  Court  of  the  State,  by  its  de- 
cisions in  construing  the  law  after  its  enactment,  has  also  modified 
what  was  undoubtedly  the  intent  of  the  framer  of  the  bill  by  hold- 
ing that  an  appropriator  who  had  not  even  presented  his  claim  to 
the  Board  of  Control,  even  after  notice  of  the  proceedings,  was  not 
estopped  from  afterward  asserting  his  rights  in  the  District  Court ;  ^ 
and,  further,  by  holding  that  a  water  right  can  not  be  made  an 
inseparable  appurtenance  to  a  certain  tract  of  land,  as  was  at- 
tempted by  the  Act,  but  which  feature  was  held  to  be  unconstitu- 
tional, and  that,  too,  even  after  the  "views"  of  the  engineer  in 
question  and  the  framer  of  the  bill  had  been  presented  to  the  Court.^ 
It  is  true  that  such  an  arbitrary  method  as  designed  might  prevent 
litigation.  But  it  is  also  true  that  if  the  citizens  of  this  country 
can  not  settle  their  disputes  peaceably  they  should  be  given  the 
right  to  resort  to  the  courts  for  their  adjudication  as  to  their  respec- 
tive rights.  As  was  said  in  the  recent  Wyoming  ease,  decided  in  the 
jurisdiction  where  this  theory  of  absolute  control  and  determina- 

See,  also,  Farm  Inv.  Co.  v.  Carpeii-  ter,  9  Wyo.  110,  61  Pae.  Eep.  258,  50 

ter,  9  Wyo.  110,  61  Pac.  Bep.  258,  50  L.  E.  A.  747,  87  Am.  St.  Eep.  918. 
L.  E.  A.  747,  87  Am.  St.  Eep.  918,  a  Johnston  v.  Little  Horse  Creek  Irr. 

quoting  Kinney  on  Irr.,  1st  Ed.,  from  Co.,  13  Wyo.  208,  79  Pao.  Eep.  22,  70 

Sec.  493.  li.  E.  A.  341,  110  Am.  St.  Eep.  986. 
2  See  See.  1588.  That  a  water  right  is  not  an  insep- 

See,  also,  Farm  Inv.  Co.  t.  Carpen-  arable  appurtenance  to  a  certain  tract 

of  land,  see  Sees.  1015,  1016. 
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tion  of  the  rights  of  the  Board  of  Control  was  so  strenuously  con- 
tended for:  "We  can  not  agree  that  the  doctrine  (of  the  courts) 
has  resulted  from  ignorance  concerning  irrigation  matters.  Nor 
can  we  agree  with  the  notion  that  men  not  necessarily  or  usually 
trained  in  the  law  are  more  competent  than  the  courts  to  determine 
the  legal  principles  controlling  the  use  of  water  by  prior  appropri- 
ation, notwithstanding  that  the  judges  may  not,  as  a  rule,  be  prac- 
tical irrigators.  .  .  .  We  can  not  agree  that,  in  order  to  dis- 
courage litigation  or  render  it  impossible,  the  courts  should  devest 
the  citizen  of  his  property. ' '  * 

The  more  we  study  the  workings  of  the  laws  of  State  control  as  to 
the  determination  by  governing  boards,  in  the  first  instance,  of 
existing  rights  to  the  use  of  water,  the  more  firmly  we  are  convinced 
that  all  judicial  or  "quasi- judicial"  powers  should  be  taken  from 
the  State  engineer  and  governing  boards,  and  vested  in  the  courts, 
as  is  the  case  in  Colorado,^  where,  under  our  form  of  government, 
that  power  properly  belongs.  And,  fortunately,  this  is  the  rule  in 
the  most  of  the  States  which  have  recently  adopted  these  laws.  It 
is  true  that  in  Wyoming  and  Nebraska  any  party  feeling  himself 
aggrieved  by  the  decision  of  the  State  engineer  or  governing 
board  may  appeal  from  such  decision  to  the  District  Court,  but  the 
first  trial  is  before  the  board.  And,  furthermore,  when  an  appeal 
is  taken  it  takes  a  double  amount  of  time  and  expense  upon  the  part 
of  the  contestants  in  attending  the  trials  and  getting  their  evidence 
properly  before  the  board  and  Court.  Why  is  it  not  better  for 
all  parties  concerned,  in  the  first  instance,  to  bring  the  action  in 
court  and  to  have  the  matter  properly  adjudicated  and  finally  set- 
tled by  a  proper  decree  ?  If  not  satisfied  with  the  decree  and  judg- 
ment of  the  trial  court,  a  party  may  then  appeal  to  the  Supreme 
Court  of  the  State.  Even  the  recent  law  adopted  by  the  State  of 
Nevada  is  better,  where  there  is  not  even  a  pretense  of  a  trial  or 
hearing;  but  the  parties  interested  are  given  the  right  to  bring  an 
original  action  in  the  courts  for  a  judicial  determination  and  judg- 
ment as  to  their  rights  within  one  year  from  the  date  of  the  filing 

4  Johnston   Y.    Little    Horse    Creek  5  For  the  statutory  adjudication  of 

Irr.  Co.,  13  Wyo.  208,  79  Pac.  Eep.  22,  water  rights,  see  Chap.  80,  Sees.  1585- 
70  L.  E.  A.  341,  110  Am.  St.  Eep.  986.      1595. 
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of  the  record  of  the  decision  of  the  State  engineer.  As  it  appears 
to  us,  from  all  sides  of  the  question,  the  better  rule  is  to  have  these 
rights  determined  and  authoritatively  adjudicated  in  the  first  in- 
stance by  the  courts.  But,  paramount  aboye  all  questions,  it  is 
better  even  to  encourage  litigation  than  that  a  citizen  should  be 
deprived  of  his  property  unjustly. 
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ing relief. 
§  1602.  Injunctions — There  must  be  an  irreparable  injury  to  the  right. 
§  1603.  Injunctions — The  injury  must  be  actual,  continuing,  or  threatened. 
§  1604.  Injunctions — There  must  be  no  adequate  remedy  at  law. 
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§  1611.  Riparian  owner's  right  to  injunction  for  diminution  of  quantity. 
§  1612.  A  riparian  owner's  right  witho'ut  use  to  injunction  against  diversion 

for  use — The  California  cases. 
§  1613.  A  riparian  owner's  right  without  use  to  injunction  against  diversion 

for  use — The  more  modern  rule. 
§  1614.  A  riparian  owner  with  use  has  a  right  to  injunction  for  unlawful 

diversion. 
§  1615.  Riparian  owner's  right  to  protection  for  future  use. 
§  1616.  Injunctions  against. unlawful  diversion  of  subterranean  waters. 
§  1617.  Right  of  riparian  owner  to  an  injunction  against  negligent  logging. 
§  1618.  Injunctions  against  the  interference  with  easements. 
§  1619.  Injunctions  against  the  interference  with  ditches  and  other  works. 
§  1620.  Injunctions  relating  to  reservoir  rights. 
§  1621.  The  abatement  of  nuisances  by  means  of  injunctions. 
§  1622.  Injunctions  for  trespass  on  land. 
§  1623.  Injunctions  against  the  flooding  of  lands  from  ditches  or  other 

works. 
i  1624.  Injunctions  against  the  turning  of  surface  water  upon  the  lands 

of  othejs. 
1 1625.  Injunctions  protecting  the  navigable  capacity  of  waters. 
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S  1628.  Injunctions  to  protect  decreed  rights. 

§  1629.  Injunctions — Jurisdiction  of  courts — Venue. 

§  1630.  Injunctions — Jurisdiction  of  courts — Person  and  subject  matter. 

§  1631.  Injunctions — Parties  plaintiff. 

§  1632.  Injunctions — Parties  defendant. 

§  1633.  Pleadings — Complaint,  petition,  or  bill. 

§  1634.  Pleadlngs-^Answer — Defenses. 

§  1635.  Pleadings — Defenses — Cross-complaint  or  cross-bill. 

§  1636.  Pleadings — The  reply — Answer  to  cross-complaint. 

§  1637.  Pleadings — Intervention. 

§  1638.  pleadings — ^Amendments  to. 

§  1639.  Practice  in  actions  brought  for  injunction. 

§  1640.  Proof— Burden  of  proof. 

§  1641.  Findings  of  fact  and  conclusions  of  law. 

§  1642.  The  decree  and  judgment. 

§  1643.  Decree  and  judgment — The  balance  of  convenience — Authorities 

against. 
§  1644.  Decree  and  judgment — The  balance  of  convenience — ^Authorities  in 

favor  of. 
§  1645.  Decree  and  judgment — Effect  of. 
§  1646.  Decree  and  judgment — Enforcement  of — ^Violation  ot 
§  1647.  Appeals  in  injunction  cases. 

§  1596.  Scope  of  chapter. — Having  discussed  in  the  preceding 
chapters  of  this  work  how  rights  to  the  use  of  waters  may  be  ac- 
quired, both  under  the  Arid  Region  Doctrine  of  appropriation,  ^  and 
under  the  common  law  of  riparian  rights,^  the  nature  and  extent 
of  those  rights,^  and  how  conflicting  rights  may  be  determined  and 
adjudicated  and  the  title  to  the  same  quieted  in  their  respective 
owners,*  we  will  now  discuss  in  this  and  the  following  chapters 
how  those  rights  may  be  protected  by  the  lawful  owner  or  owners 
thereof.  In  this  chapter  we  will  confine  our  discussion  to  the 
phase  of  the  question  as  to  how  these  rights  may  be  protected  in 
equity  by  injunction,  leaving  the  question  as  to  how  they  may  be 
protected  by  methods  other  than  injunction  to  the  following  chap- 

1  For  the  appropriation  of  water,  4  For  the  adjudication  of  water 
see  Chap.  88,  Sees.  706-732.                       rights  in  equity,  see  Chap.  78,  Sees. 

2  For  the  common  law  of  riparian      1530-1566. 

rights,   see   Chaps.    21-28,  Sees.   450-    '     For   the   statutory  adjudication   of 

551.  rights,  see  Chap.  79,  Sees.  1567-1584. 

3  For  the  nature  and  extent  of  For  the  determination  of  rights  by 
rights,  see  Part  IX.  boards,  see  Chap.  80,  Sees.  1585-15!^. 


2906  PEOTECTION  OF  BIGHTS  BY  INJUNCTION, 

ter,5  and  the  question  of  damages  for  injuries  to  rights  to  the  second 
chapter  following  this.* 

§  1597.  Actionable  injury  to  a  right. — ^Before  an  action  in 
equity  will  lie  to  protect  a  water  right,  or  the  right  to  a  ditch, 
canal,  or  other  works,  by  the  owner  or  owners  thereof,  there  must 
be  an  actual  or  threatened  unlawful  invasion  of,  or  injury  to,  such 
right.  Where  the  right  in  question  is  a  right  to  the  use  of  water, 
or  a  water  right,  the  invasion  or  injury  may  be  one  of  two  kinds, 
or  both:  First,  an  unlawful  diminution  of  the  quantity  of  the 
water ;  i  and,  second,  an  unlawful  deterioration  of  the  quality  of 
the  water..2  Where  the  injury  is  caused  by  the  diminution  of  the 
quantity  of  the  water,  it  may  be  the  result  of  one  of  two  acts,  or 
both:  First,  the  actual  and  unlawful  diversion  of  the  water  by 
another ;  3  and,  second,  an  injury  to  the  ditch,  canal,  or  other 
works,  whereby  their  capacity  to  divert,  convey,  or  store  the  water 
is  impaired.^  The  result  in  either  case  being  that  the  parties  en- 
titled to  its  use  are  deprived  of  a  portion  or  all  of  the  water. 

Where  the  right  in  question  is  that  of  the  injury  to  a  ditch,  canal, 
or  other  works  used  in  the  diversion  and  the  carrying  of  the  water 
from  the  natural  source  of  supply  to  the  place  of  use,  the  invasion 
or  injury  may  consist  of  any  unlawful  act  which  amounts  to  an 
actual  continuing  or  threatened  trespass  upon  such  works,  and 
which  have  resulted  in,  or  may  result  in  material  injury  to,  or  the 
impairment  of  the  title  to  such  ditch  or  works.^ 

Where  the  act  complained  of  is  committed  under  a  claim  of  right, 
which,  if  allowed  to  continue  for  a  certain  length  of  time  would 
ripen  into  an  adverse  right,  and  thus  deprive  a  person  of  his  prop- 
erty, he  is  not  only  entitled  to  bring  an  action  for  the  vindication 
of  his  right,  but  also  for  its  preservation.  This  is  especially  true 
when  there  is  an  unlawful  diversion  of  water,  and  where  there  is  a 
clear  violation  of  an  established  right  and  a  threatened  continuation 

5  See  Chap.  82,  Sees.  1648-1659.  lawful   diversion  of  water,  see   Sees. 

6  See  Chap.  83,  Sees.  1660  et  seq.         1610-1614. 

1  For  relief  against  unlawful  diver-  4  For  enjoining  trespass  upon 
sion,  see  Sees.  1610-1614.                       ,    ditches    and    other    works,    see    Sees. 

2  For  actions  against  the  pollution      1619,  1620. 

of  water,  see  Sees.  1142-1147.  5  For  equitable  actions  against  the 

s  For   injunctions   against   the   un-      invasion  of  rights  in  ditches,  etc.,  see 

Sees.  1619,  1620, 
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of  such  violation.  Such  an  invasion  of  a  right  is  actionable,  and 
that,  too,  regardless  of  the  fact  as  to  whether  or  not  actual  present 
damages  are  shown.8  A  distinction  in  this  respect,  however,  must 
be  noticed  where  the  right  claimed  is  that  of  the  undiminished  flow 
of  a  stream  by  a  riparian  proprietor,  in  those  States  which  adhere 
to  the  common  law  as  one  of  the  rules  governing  waters,  and  where 
it  is  the  theory  of  the  law  that  aU  of  the  existing  water  supply 
should  be  used  for  beneficial  purposes.  The  tendency  in  these 
States  is  for  the  courts  to  refuse  equitable  relief,  where  there  is  no 
actual  material  injury,  and  thus  to  cause  the  riparian  owner  to 
rely  upon  an  action  for  damages.'^ 

No  set  rule  can  be  stated  as  to  just  when  a  Court  of  equity  will 
interfere  with  the  invasion  of  a  right;  but  it  depends  upon  the 
facts  and  circumstances  of  each  particular  case.* 

The  fact  that  the  act  complained  of  is  a  criminal  ofEense,  or  that 
the  defendant  has  been  prosecuted  for  such  an  ofEense,  does  not 
bar  a  civil  action  for  enjoining  the  same.^ 

§  1598.  Action  for  both  injunction  and  the  adjudication  of 
rights. — It  often  happens,  where  there  has  been  no  previous  adju- 
dication of  the  right  involved,  ^  that  an  action  for  protection  against 
the  invasion  of  a  right  by  another  also  involves  the  title  to  the  right, 
as  is  the  case  where  an  injunction  is  asked  for,  the  gist  of  the 
action  being  as  to  whether  or  not  the  party  asking  for  the  injunc- 
tion is  entitled  to  the  same;  and,  if  so,  it  must  be  based  upon  his 
title  to  the  right.  This  involves  a  trial  upon  the  issue  as  to  the 
respective  rights  of  the  parties,  and  an  adjudication  or  determina- 
tion as  to  those  rights,  before  the  injunction  will  issue.  And,  of 
course,  if  the  plaintiff  asking  for  the  injunction  can  not  show  that 

6  See,  also,  for  injunctions  against  For.  injunctions  by  riparian  owners, 
the  invasion  of  a  right  without  dam-      see  Sees.  1611-1614. 

ages,  Sec.  1606.  ^  People  v.  Truckee  Lumber  Co.,  116 

For   the   acquisition   of   title   to   a  Cal.  397,  48  Pac.  Eep.  374,  39  L.  R.  A. 

water  right  by  prescription,  see  Sees.  581,   58   Am.   St.  Eep.   183;   Arizona 

1033-1058.  Copper  Co.  v.  Gillespie,  12  Ariz.  190, 

7  For  injunctions  by  riparian  own-  100  Pae.  Eep.  465;  Spring  Valley  etc. 
ers  for  the  diminished  flow,  see  Sees.  Water  Co.  v.  Fifleld,  136  Cal.  14,  68 
549,  1611-1614.  Pae.  Eep.  108. 

8  For  injunctions  by  appropriators,  i  For  the  adjudication  and  deter- 
see  Sec.  1610.  mination  of  water  rights,  see  Chaps. 

78-80,  Sees.  1530-1595. 
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he  has  a  title  to  the  right,  the  injunctive  relief  will  be  denied  him; 
but  it  may  then  be  granted  to  the  defendant,  or  to  an  intervenor 
in  the  action,  in  case  he  shows  that  the  title  to  the  right  is  in  him. 
The  Court  having  acquired  jurisdiction  of  the  case  has  the  power 
to  determine  all  of  the  questions  involved,  and  to  grant  all  appro- 
priate relief  necessary.  An  action  for  an  injunction  and  an  action 
to  quiet  the  title  to  a  water  right  both  appeal  to  the  equity  side  of 
the  Court,  and  the  Court  having  acquired  jurisdiction  for  one  pur- 
pose also  acquires  jurisdiction  to  settle  and  determine  all  the  ques- 
tions involved.  And,  it  therefore  follows  that  where  the  principal 
object  of  the  suit  is  to  enjoin  the  defendants  from  interfering  with 
the  water  which  the  plaintiff  claims,  the  equitable  jurisdiction  of 
the  Court  is  invoked,  and  the  Court  can  adjudicate  and  determine 
which  party  is  entitled  to  the  action,  and  then  grant  the  injunctive 
relief  to  the  party  found  to  be  entitled  to  the  use  of  the  water.2 
And,  as  we  have  seen  in  a  previous  section  of  this  work,  where 
the  main  object  of  the  suit  is  to  determine  and  adjudicate  the 
rights  between  the  respective  parties,  after  such  determination  and 
adjudication,  the  common  practice  of  the  Court  is  to  grant  equitable 
relief  by  way  of  an  injimction  in  favor  of  the  prevailing  party  and 
against  the  losing  party.  Or  the  injunction  may  be  granted  in 
favor  of  both  parties,  or  all  parties,  restraining  them,  or  any  of 

2  Where  one  object  of  the  suit  was  58 ;  Sand  Point  etc.  Co.  v.  Panhandle 

to  enjoin  defendant  from  interfering  Dev.  Co.,  11  Idaho  405,  83  Pac.  Eep. 

with  plaintiff's  use  of  water  rights,  347;   Watts  v.  Spencer,  51  Ore.  262, 

the  equitable  jurisdiction  of  the  Court  94  Pac.  Eep.  39;  Pomona  etc.  Co.  v. 

was  invoked,  and  it  could  decide  all  San  Antonio   etc.   Co.,   152   Cal.   618, 

questions  involved,   and  grant  appro^  93  Pac.  Eep.  881;   Gates  v.  Settlers' 

priate  relief,  such  as  the  quieting  of  etc.   Co.,   19   Okla.   83,   91   Pac.   Eep. 

title.     Bessemer  Irr.  D.  Co.  v.  Wool-  856;    Hawaiian   etc.   Co.   v.    Wailuku 

ley,  32  Colo.  437,  76  Pac.  Eep.  1053,  Sugar  Co.,  15  Hawn.  675 ;  DonneUj  v. 

105  Am.  St.  Eep.  91.  Cuhna,  Ore.  ,  119  Pac.  Eep. 

See,  also,  Gutheil  Park  Inv.  Co.  v.  331. 

Montolair,  32  Colo.  420,  76  Pac.  Eep.  See  the  case  of  City  of  PocateUo  v. 

1050;    Eincon    etc.    Co.    v.    Anaheim  Bass,  15  Idaho  1,  96  Pac.  Eep.  120, 

Union   W.    Co.,   115   Fed.   Eep.    543;  where   a   permit-holder   was   enjoined 

Burr  V.  Maelay  Eaneho  Co.,  154  Cal.  from  interfering  with  a  certain  water 

428,   98   Pac.   Eep.   260;    Simpson   v.  and  the  right  to  the  same  adjudicated 

Harrah,  54  Ore.  448,  103  Pae.  Eep.  to  be  in  the  other  claimant. 
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them,  from  interfering  with  the  respective  rights  of  any  other  par- 
ties as  determined  and  adjudicated  in  the  action.3 

§  1599.  Action  for  both  injunction  and  damages. — Mixed  ac- 
tions appealing  to  both  the  equity  and  law  sides  of  the  Court  are 
permitted  in  all  of  the  "Western  States.  Under  the  statute  of  Cali- 
fornia, and  also  of  those  States  following  the  code  of  civil  pro- 
cedure of  that  State,  there  is  no  question  but  that  both  relief  at 
law  and  in  equity  may  be  sought  and  obtained  in  the  same  action. 
As  was  said  by  Mr.  Justice  Field,  in  an  early  California  case: 
"This  blending  of  an  action  at  law,  with  a  petition  for  ancillary 
relief  to  the  equity  side  of  the  Court,  is  admissible  under  our  sys- 
tem of  practice."^  Again,  upon  his  accession  to  the  Supreme 
Court  of  the  United  States,  in  a  case  arising  in  the  Territory  of 
Montana,  and  appealed  to  that  Court,  the  same  Justice  said: 
"Sometimes  in  the  same  action  both  legal  and  equitable  relief  may 
be  sought,  as,  for  example,  where  damages  are  claimed  for  a  past 
diversion  of  water,  and  an  injunction  prayed  against  its  diversion 
in  the  future.  Upon  the  question  of  damages,  a  jury  would  be  re- 
quired; but  upon  the  propriety  of  an  injunction,  the  action  of  the 
Court  alone  could  be  invoked. ' '  ^  And,  referring  to  the  statute 
of  Montana  governing  civil  actions  in  this  respect,  he  said :  ' '  That 
statute  is  substantially  a  copy  of  the  statute  of  California  as  it 
existed  in  1851."  In  an  early  Montana  case  it  was  held  that  legal 
and  equitable  relief  coxild  not  be  obtained  in  the  same  proceeding; 
and,  therefore,  it  was  held  that  a  judgment  for  damages  for  the 
diversion  of  water  and  which  perpetually  enjoins  parties  from 
using  the  water,  was  irregular  and  void.^  But  this  is  not  the  gen- 
eral rule  even  in  Montana  at  the  present  time.*  And  the  general 
practice  throughout  the  "Western  States  is  that  a  party  may,  in  one 

8  For  actions  to  quiet  title  and  in-  3  Woolman   r.    Garringer,    1   Mont, 

junction  in  the  same  suit,   see  Sees.  535,  1  Morr.  Min.  Eep.  675. 

1536,  1598.  iBaeey  v.   Gallagher,  87  TJ.   S.   20 

For  the  enforcement  of  decrees  ad-  Wall.  670,  22  L.  Ed.  452,  1  Morr.  Min. 

judicating  rights,  see  Sees.  1566,  1584.  Eep.    683 ;    Leonard    v.    Shatzer,    11 

1  Natoma  etc.  Co.  v.  Clarkin,  14  Mont.  422,  28  Pac.  Eep.  457 ;  Harris 
Cal.  544.  ■''•    Shontz,    1    Mont.    212;    Carron   v. 

2  Basey  v.  Gallagher,  87  U.  8.  20  Wood,  10  Mont.  500,  26  Pac.  Eep.  388  ; 
Wall.  670,  22  L.  Ed.  452,  1  Morr.  Min.  Cruse  r.  McCauley,  Mont.,  96  Fed. 
Eep.  683,  aflElrming  Id.  1  Mont.  458.  Eep.  369. 
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action,  recover  damages  for  past  injuries  and  secure  an  injunction 
preventing  a  continuance  of  the  injuries.^ 

In  the  pleadings  in  such  mixed  actions,  to  prevent  confusion,  and 
preserve  the  simplicity  and  directness  requisite,  it  is  the  better 
practice  that  the  grounds  of  equity  interposition  should  be  stated 
subsequently  to,  and  distinct  from,  those  upon  which  the  judgment 
at  law  is  sought.®  However,  it  is  held  in  California  that  a  cause 
of  action  for  damages  for  a  trespass  and  a  cause  of  action  for  an 
injunction  to  restrain  a  threatened  trespass,  not  separately  stated, 
can  not  be  reached  by  demurrer,  upon  the  ground  of  misjoinder, 
but  can  only  be  reached  by  motion,  unless  the  failure  to  state  the 
two  causes  of  action  separately  renders  the  complaint  ambiguous, 
unintelligible,  or  uncertain.'' 

Upon  the  question  of  damages,  a  jury  is  required,  unless  the 


6  One  may  in  the  same  action  seek 
damages  for  the  injury  to  water  rights 
and  an  injunction.  Watterson  v. 
Salunbehere,  101  Gal.  107,  35  Pac. 
Bep.  432. 

See,  also,  Lisonbee  v.  Monroe  Irr. 
Co.,  18  Utah  343,  54  Pac.  Bep.  1008, 
72  Am.  St.  Bep.  784;  Clark  v.  AUa- 
man,  71  Kans.  206,  80  Pac.  Bep.  571, 
70  L.  E.  A.  971;  Stoner  v.  Mau,  11 
Wyo.  366,  72  Pac.  Bep.  193,  73  Pae. 
Bep.  548;  Jacob  v.  Lorenz,  98  Gal. 
332,  33  Pac.  Eep.  119;  Hoyt  v.  Hart, 
149  Cal.  722,  87  Pae.  Bep.  569;  Stoek- 
er  V.  Kirtley,  6  Idaho  795,  59  Pac. 
Bep.  891;  Peterson  v.  City  of  Santa 
Bosa,  119  Cal.  387,  51  Pae.  Bep.  557; 
Union  Light  etc.  Co.  v.  Liehty,  42  Ore. 
563,  71  Pac.  Bep.  1044;  Bowman  v. 
Bowman,  35  Ore.  279,  57  Pae.  Bep. 
546;  North  Powder  M.  Co.  v.  Cough- 
anour,  34  Ore.  9,  54  Pac.  Eep.  223; 
Joseph  V.  Ager,  108  Cal.  517,  41  Pac. 
Eep.  422;  Eichardson  v.  City  of  Eu- 
reka, 110  Cal.  441,  42  Pac.  Bep.  965; 
Hargrave  v.  Hall,  3  Ariz.  252,  73  Pac. 
Bep.  400;  Mattis  v.  Hosmer,  37  Ore. 
523,  62  Pac.  Eep.  17,  632;  Churchill 
V.  Bose,  136  Cal.  576,  69  Pac.  Eep. 
416;  Williams  v.  Harter,  121  Cal.  47, 


53  Pae.  Bep.  405;  Silver  Creek  etc.  Co. 
V.  Hayes,  113  Cal.  142,  45  Pac.  Eep. 
191 ;  the  Salton  Sea  eases,  New  Liver- 
pool Salt  Co.  V.  California  Dev.  Co., 
172  ^ed.  Bep.  820,  97  C.  C.  A.  242. 

A  complaint  in  an  action  to  enjoin 
the  maintenance  of  a  dam  is  not  ob- 
jectionable for  asking  for  both  legal 
and  equitable  relief.  Durga  v.  Lin- 
coln Cr.  Lum.  Co.,  47  Wash.  477,  92 
Pae.  Eep.  343. 

6  "It  would  be  the  better  practice, 
in  such  case,  to  commence  that  portion 
of  the  complaint  which  seeks  the  equi- 
table relief,  with  the  form:  'And  for 
equitable  relief,  pending  the  above 
action,  the  plaintiff  further  repre- 
sents'; or,  'and,  for  a  further  cause 
of  action,  the  plaintiff  represents.'  " 
Natoma  etc.  Co.  v.  Clarkin,  14  Cal. 
544. 

7  Jacob  v.  Lorenz,  98  CaL  332,  33 
Pae.  Eep.  119. 

In  addition  to  the  facts  averred  in 
the  complaint  for  damages,  it  was 
held  that  it  was  sufficient  to  aver  facts 
sufficient  to  obtain  equitable  relief, 
vpithout  repeating  the  averments  al- 
ready made.  Jerrett  v.  Mahan,  20 
Nev.  89,  17  Pac.  Eep.  12. 
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same  should  be  waived ;  but  upon  the  propriety  as  to  whether  or  not 
the  injunction  should  issue,  the  question  is  for  the  Court  alone.^ 
As  we  shall  discuss  in  a  following  section  of  this  chapter,  several 
persons  who  have  common  interests  may  join  together  as  parties 
plaintiff  in  an  action  for  an  injunction.^  The  same  is  true  as  here- 
tofore discussed  in  actions  for  the  adjudication  of  rights,  i"  And, 
although,  under  the  above  rule,  a  single  plaintiff  may  bring  an 
action  both  for  an  injunction  against  the  future  invasion  of  his 
rights  and  for  damages  for  past  injuries,  a  distinction  must  be  no- 
ticed in  this  respect  where  there  are  several  plaintiffs.  In  actions 
for  an  injunction  and  for  damages  for  past  injuries,  where  there 
are  several  parties  plaintiff,  causes  of  action  which  are  several  can 
not  be  joined  with  causes  of  action  which  are  common  to  all.  Thus, 
in  a  case  where  several  persons  own  tracts  of  land  in  severalty,  and 
each  was  injured  by  past  wrongful  diversions  by  the  defendant, 
they  may  join  together  as  parties  plaintiff  in  an  action  for  an  in- 
junction to  prevent  the  future  invasion  of  their  rights,  but  they  can 
not  in  that  action  join  in  a  count  for  damages  for  past  injuries  to 
their  respective  tracts  of  land.^^ 

§  1600.  Injunctions — In  general— Essentials.— By  far  the  most 
common  equitable  remedy  for  the  protection  of  a  right  in  the  owner 
thereof,  and  against  the  continuing  invasion  of  a  right  to  the  use 
of  water,  or  for  the  trespass  upon  ditches,  canals,  or  other  works 
used  in  connection  therewith,  is  the  remedy  of  injunction.  Injunc- 
tions may  be  divided  into  two  classes.    The  most  common  are  pre- 

8  For  practice  in  injunction  fluits.  See,  also,  Foreman  v.  Boyle,  88  Cal. 
Bee  Sec.  1639.  290,  26  Pae.  Eep.  94. 

9  For  parties  plaintiff  in  injunction  Since  in  a  suit  to  abate  a  nuisance, 
suits,  see  Sec.  1631.  the  recovery  of  damages  constitutes  in- 

10  For  parties  plaintiff  in  actions  eidental  relief  only,  and  the  defend- 
to  adjudicate  rights,  see  Sec.  1544.  ant  is  not  entitled  to  have  such  dam- 

11  That  the  same  is  true  in  actions  ages  assessed  by  a  jury  as  a  matter 
for  damages  only,  see  Sec.  1684.  of  right,  it  is  not  error  for  the  Court 

A  cause  of  action  for  injunction,  to  refuse  to  accept  a  verdict,  on  the 
which  is  common  to  all  the  plaintiffs,  issue  of  damages  in  such  action  on  the 
can  not  be  joined  with  a  cause  of  ac-  ground  that  the  verdict  was  not  in  ac- 
tion for  damages  which  is  not  joint  cordance  with  the  evidence,-. and  to  it- 
as  to  all  the  plaintiffs,  but  is  undoubt-  self  making  a  finding  of  damages, 
edly  several.  Barham  v.  Hostetter,  67  McCarthy  v.  (Jaston  etc.  Co.,  144  Cal. 
Cal.  272,  7  Pac.  Eep.  689.  542,  78  Pac.  Eep.  7. 
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ventive  injunctions,  which  command  a  party  to  refrain  from  cer- 
tain acts.^  Mandatory  injunctions  command  a  party  to  do  a  par- 
ticular thing.  These  are  resorted  to  rarely  and  are  seldom  allowed 
before  the  final  hearing  of  a  ease.^ 

The  nature  of  an  action  for  an  injunction  is  one  in  personam;  and 
the  decree  in  such  an  action  operates  against  all  parties  who  were 
duly  served  with  process  and  against  whom  the  same  was  rendered.^ 

Upon  the  subject  of  when  aminjunction  will  be  granted  against 
the  invasion  of  water  rights,  or  the  works  used  in  connection  there- 
with, the  law  does  not  depart  materially  from  the  general  principles 
of  law  against  the  invasion  on  other  rights.  The  essentials  are 
that:  There  must  be  first  the  existence  of  the  right  in  the  party 
seeking  the  injunctive  relief ;  *  the  injury  must  be  irreparable ;  ° 
there  must  be  an  actual  continuing  injury  to  the  right,  or  there 
must  be  a  threat  of  continuance  in  the  future ;  ^  the  party  praying 
for  the  injunction  must  show  that  he  has  no  adequate  remedy  at 
law ; ''  and,  further,  there  must  have  been  no  unreasonable  delay  or 
laches  before  bringing  the  action  for  injunctive  relief.*  We  will 
discuss  these  subjects  in  the  order  named  in  the  following  sections. 

1  For    preventive    injunctions,    see  6  See  Sec.  1603. 
Sees.  1609-1628.                                                  7  See  Sec.  1604. 

2  For    mandatory    injunctions,    see  8  See  See.  1605. 

Sec.  1608.  Atchison  v.  Peterson,  87  XT.   S.  20 

3  For  effect  o±  decrees  of  injune-  Wall.  507,  22  L.  Ed.  414,  1  Morr.  Min. 
tion,  see  Sees.  1642-1646.  Eep.  583,  holding  that,  whether,  upon 

Taylor  v.  Hulett,  15  Idaho  265,  97  a  petition  or  bill  asserting  that  the 

Pae.  Eep.  37,  19  L.  E.  A.,  N.  S.  535.  prior  rights  of  the  first  appropriator 

A    remedy    by   injunction    operates  have  been  invaded,  a  court  of  equity 

in  personam,  so  that  where  defendants  will  interfere  to  restrain  the  acts  of 

were  served  with  process  in  a  suit  to  the  party  complained  of,  will  depend 

obtain   an  injunction   to   prevent   the  upon  the  character  and  extent  of  the 

continuance  of  the  diversion  of  water  injury  alleged;   whether  it  is  irreme- 

of   a    stream,   and   submitted   to    the  diable  in  its  nature;  whether  an  action 

jurisdiction  of  the  Court  by  answering  at  law  would  afford  adequate  remedy; 

to  the  merits,  the  Court  had  jurisdic-  whether  the   parties   are   able   to   re- 

tion.    Willey  v.  Decker,  11  Wyo.  496,  spend  for  the  damages  resulting  from 

73  Pac.  Eep.  210,  100  Am.  St.  Eep.  the  injury,  and  other  considerations, 

939.  which   ordinarily   govern   a   court   of 

4  See  Sec.   1601.  equity  in  the  exercise  of  its  preventive 
8  See  See.  1602.  process  of  injunction. 
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§  1601.  Injunctions— Must  be  the  existence  of  the  right  in  the 
paxty  claiming  relief. — Before  a  court  of  equity  will  intervene  to 
protect  a  right,  by  way  of  injunction  or  otherwise,  there  must  first 
be  the  existence  of  the  right  in  the  party  seeking  the  relief.  So,  a 
water  company,  under  contract  to  furnish  a  certain  amount  of 
water  to  a  city,  and  under  no  obligation  to  furnish  water  for  the 
use  of  the  public  schools,  will  not  be  prevented  by  injunction  from 
shutting  off  the  water  from  the  schools.  ^  So,  also,  an  action  for  an 
injunction  against  the  diversion  of  the  water  of  a  stream  can  not 
be  maintained,  unless  the  plaintiff  has  a  right  to  the  waters  of  which 
he  is  being  deprived  by  the  defendant.^  So,  where  all  the  rights 
claimed  by  the  plaintiff  or  defendants -were  as  then  only  evidenced 
by  notices  and  maps,  and  the  appropriation  was  not  finally  con- 
summated, and  not  a  drop  of  water  had  been  diverted,  it  was  held 
that  there  was  not  such  an  evidence  of  the  right  that  an  injunction 
would  lie  upon  behalf  of  the  plaintiff  as  against  the  mere  intent  of 
the  defendant  without  some  overt  act.*  "While  the  rule  is  well 
settled  that,  to  warrant  the  granting  of  the  injunction,  the  party 
seeking  the  same  must  show  a  satisfactory  title  to  the  right  in- 
volved; and,  if  such  title  be  denied,  or  in  doubt,  a  perpetual  in- 
junction wiU  generally  be  refused  against  a  defendant  iu  posses- 
sion until  the  complainant's  title  is  established;  yet  the  courts  hold 
that  an  injunction  was  properly  granted  where  it  was  to  protect 
the  rights  of  a  settler  upon  the  public  domain  against  the  claim  of 
a  mere  trespasser  when  the  threatened  injury  to  the  estate  would 
be  irreparable,  without  first  trying  the  title  at  law.'* 

But  it  is  well  settled  in  this  arid  region  by  abundant  authority 
that  when  the  waters  of  a  natural  stream  have  been  appropriated 
according  to  law,  and  put  to  a  beneficial  use,  the  rights  thus  ae- 

1  Water  Supply  Co.  v.  City  of  Albu-  *  Browning  v.  Lewis,  39  Ore.  11,  64 
querque,  9  New  Mex.  441,  54  Pac.  Rep.  Pae.  Eep.  304;  Kiteherside  v.  Myers, 
969.  10   Ore.   21;   Jackson  v.   Jackson,   17 

2  Platte  Valley  Irr.  Co.  v.  Buckers  Ore.  110,  19  Pae.  Eep.  847;  Hindman 
etc.  Co.,  25  Colo.  77,  53  Pae.  Eep.  v.  Eizor,  21  Ore.  112,  27  Pae.  Eep.  13 ; 
334;  Carlson  v.  City  of  Helena,  43  Cardoza  v.  Calkins,  117  Cal.  106,  48 
Mont.  1,  114  Pac.  Eep.  110.  Pae.  Eep.  1010,  18  Morr.  Min.  Eep. 

s  Umatilla  Irr.  Co.  v.  Barniart,  22  689;  Utt  v.  Trey,  106  CaL  392,  39 
Ore.  389,  30  Pac.  Eep.  37.  Pae.  Eep.  807. 

See,  also,  Eincon  etc.  Co.  v.  Ana- 
heim etc.  Co.,  115  Fed.  Bep.  543.  i 
183— Kin.  on  Iir. 
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quired  carry  witli  them  an  interest  in  the  stream  from  the  points 
where  the  waters  are  diverted  from  the  natural  channel  to  the 
source  from  which  the  supply  is  obtained,  and  any  interference 
with  the  stream  by  a  party  having  no  interest  therein  that  mate- 
rially diminishes  or  deteriorates  the  water  in  quantity  or  quality 
previously  appropriated,  to  the  damage  of  those  entitled  to  its  use, 
is  unlawful  and  actionable.^  So,  too,  the  owners  of  a  water  right, 
where  the  water  is  used  for  irrigation,  may  enjoin  one  who  unlaw- 
fully diverts  water  from  the  dilgsh,  although  the  ditch  may  be  the 
property  of  the  third  party.^ 

A  Court  of  equity  is  bound  by  injunction  to  protect  an  equitable 
as  well  as  a  legal  estate.  Therefore,  an  injunction  will  be  granted 
to  protect  a  water  right  held  under  an  equitable  title. '^ 

Where  there  is  the  existence  of  the  right,  the  right  to  injunctive 
relief  is  not  taken  away  merely  by  an  action  for  damages,  or  the 
right  of  action  to  recover  damages  for  past  injuries.^ 

§  1602.  Injunctions — There  must  be  an  irreparable  injury  to 
the  right. — When  injuries  to  a  right  will  be  regarded  as  irrepa- 
rable at  law  so  that  the  continuance  of  the  same  will  be  enjoined  by 
a  suit  in  equity  inust  depend  upon  the  facts  and  .circumstances  of 
each  particular  case.^  Where  the  title  to  the  use  of  the  water  is 
acquired  by  appropriation,  and  the  exercise  of  the  right  is  con- 
tinually and  unlawfully  prevented  by  others  having  no  right  to 
the  use  of  the  water,  either  by  obstructing  the  flow  of  the  natural 
stream,  or  the  flow  of  the  water  in  the  ditch,  canal,  or  other  works, 

5  Cole  V.  Eichards  Irr.  Co.,  27  Utah  6  Clifford  v.  Larrien,  2  Ariz.  202,  11 

205,  75  Pae.  Eep.  376,  101  Am.  St.  Pac.  Eep.  397. 

Eep.   962,  citing  Kinney  on  Irr.,   1st  For  injunctions  against  the  unlaw- 

Ed.,  Sec.  249;  Bear  Eiver  etc.  Co.  v.  ful  diversion  of  water,  see  Sees.  1610- 

New  York  etc.  Co.,  8  Cal.  327,  68  Am.  1614. 

Dee.  325,  4  Morr.  Min.  Eep.  526;  HiU  7  Watts  v.  Spencer,  51  Ore.  262,  94 

V.  King,  8  Cal.  336;  Butte  etc.  Co.  v.  Pae.  Eep.  39. 

Vaughn,  11  Cal.  143,  70  Am.  Dee.  769,  But   see    Churchill   v.   Bussell,    148 

4  M.  M.  Bep.  552;  Phoenix  W.  Co.  v.  Cal.  1,  82  Pae.  Eep.  440. 

Fletcher,  23  Cal.  482,  15  Morr.  Min.  8  Sylvester  v.  Jerome,  19  Colo.  128, 

Eep.  185 ;  Natoma  ete.  Co.  v.  McCoy,  34  Pae.  Eep.  760. 

23  Cal.  290,  4  Morr.  Min.  Eep.  590 ;  i  Crescent  Min.  Co.  v.  Silver  King 

Stein  Canal  Co.  v.  Kern  Island  Irr.  Min.  Co.,  17  Utah  444,  54  Pac.  Bep. 

Co.,  53  Cal.  563;  Lobdell  v.  Simpson,  244,  70  Am.  St.  Bep.  810. 
2  Nev.  274,  90, Am.  Dee.  537. 
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after  it  has  left  the  natural  stream,  and  where  the  water  is  neces- 
sary to  preserve  the  life  of  fruit  trees,  or  the  crops  of  the  owner 
thereof,  there  is  such  an  irreparable  injury  that  an  action  for  an 
injunction  against  such  an  invasion  of  the  right  will  lie.^ 

In  those  States  which  adhere  to  the  modified  form  of  riparian 
rights,^  where  the  right  to  the  use  of  the  water  is  by  virtue  of  the 
ownership  of  riparian  lands,  and  especially  where  it  is  accompa- 
nied by  a  reasonable  actual  use  of  the  water,  and  something  more 
than  a  claim  for  the  undiminished  flow  of  the  stream,  the  same  rule 
as  to  irreparable  injury  for  the  unlawful  diversion  of  the  water 
necessary  for  irrigation  applies,  and  an  action  for  an  injunction 
wiU  lie.*  Again,  the  injuries  are  deemed  to  be  irreparable,  so  as 
to  authorize  equitable  relief  by  way  of  injunction,  where  the  flow 
of  the  stream  is  so  obstructed  by  the  means  of  dams  or  other  works 
causing  the  water  to  overflow  the  lands  along  the  stream,  and  thus 


£  An  allegation  in  a  complaint  to 
enjoin  interference  witli  waters  flow- 
ing through  an  irrigation  canal  that 
such  waters  are  necessary  to  irrigate 
and  preserve  the  life  of  fruit  trees, 
and  that  such  interference  would  re- 
sult in  great  and  irreparable  injury, 
is  a  sufficient  allegation  of  irreparable 
injury.  Smith  v.  Steams  Eancho  Co., 
129  Cal.  58,  61  Pae.  Eep.  662. 

The  rights  of  a  settler  upon  the 
pubHc  domain  will  be  protected  by 
an  injunction  "when  the  threatened 
injury  to  the  estate  would  be  irrepa- 
rable, without  first  trying  the  title  at 
law. ' '  Browning  v.  Lewis,  39  Ore.  11, 
64  Pac.  Eep.  304. 

See,  also,  Spargur  v.  Heard,  90  Cal. 
221,  27  Pac.  Eep.  198;  Van  Horn  v. 
Decrow,  136  Cal.  117,  68  Pac.  Eep. 
473;  Watts  v.  Spencer,  51  Ore.  262, 
94  Pac.  Eep.  39;  Clough  v.  Wing,  2 
Ariz.  371,  17  Pao.  Eep.  453 ;  Coker  v. 
Simpson,  7  Cal.  340. 

See,  also,  as  to  injunctions  relating 
to  rights  of  appropriators.  Sec.  1610. 

3  For  these  States,  see  Sees.  507- 
621. 


For  the  modified  form  of  riparian 
rights,  see  Sees.  508-513. 

4  The  flow  of  the  water  of  a  stream 
was  often  insufficient  to  irrigate  the 
land  of  a  riparian  proprietor.  The 
annual  rainfall  was  slight,  and,  unless 
irrigated,  the  land  was  unfit  for  culti- 
vation. Overflow  water,  occasioned 
by  floods,  yearly  deposited  on  the 
land  fertilizing  materials,  increasing 
its  productiveness  and  enhancing  its 
value.  The  water  overflowing  the  land 
was  of  great  benefit  to  the  riparian 
owner,  and,  if  the  flow  of  the  waters 
was  taken  away,  the  land  would  be- 
come arid.  Held  to  show  that  irrep- 
arable injury  would  result  to  the 
riparian  owner  if  the  diversion  of  such 
waters  was  accomplished,  and  author- 
ized equity  to  interfere  by  injunction 
restraining  such  diversion.  Miller  & 
Lux  V.  Madera  etc.  Co.,  155  (Jal.  59, 
99  Pac.  Eep.  502,  22  L.  E.  A.,  N.  S. 
391. 

See,  also,  Sogers  v.  Overacker,  4  Cal.. 
App.  333,  87  Pac.  Eep.  1107. 

See,  also  as  to  injunctions  relating 
to  rights  of  riparian  owners,  Sees. 
1611-1614. 
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causing  injury  to  the  lands  and  crops,  or  retarding  the  drainage 
of  such  lands,  so  that  crops  can  not  be  planted  until  it  is  too  late 
in  the  season.^  Again,  the  injuries  are  deemed  irreparable  where 
they  are  caused  by  the  leakage  or  seepage  from  reservoirs,  and 
thereby  cause  material  continuing  injuries  to  the  surrounding 
lands,  and  an  injunction  will  lie  to  prevent  the  diverting  of  water 
into  or  filling  the  reservoirs  while  such  a  condition  remains.* 
Again,  the  injuries  are  deemed  irreparable  where  the  waters  of  a 
stream  are  being  polluted,  or  miiSng  debris  is  being  discharged  into 
the  stream  and  carried  down  to  the  lands  below,  to  such  an  extent 
that  the  waters  are  rendered  unfit  for  the  purposes  to  which  they 
were  put  by  their  lawful  owners,  or  the  lands  of  such  owners  are 
injured. '''  "Where  a  party  commits  a  trespass  on  real  property,  does 
so  under  a  claim  of  right,  and  threatens  to  commit  and  to  repeat 
numerous  trespasses,  an  injunction  will  lie  to  prevent  irreparable 
injury,  and  to  avoid  a  multiplicity  of  suits.  "We  will  discuss  this 
subject  in  a  subsequent  section.* 

An  injury  caused  by  a  trespass  upon  a  ditch  or  canal  which  does 
not  destroy  its  efficiency  and  can  be  easily  repaired  does  not  con- 
stitute such  an  irreparable  injury  that  an  action  for  an  injunction 
wiU  lie.» 

B  Obstructions  of  a  river,  materially  12    Ariz.    190,    100    Pac.    Eep.    465 ; 

impeding  the  flow  of  its  waters,  and  Smith  v.  Stearns  Eancho  Co.,  129  Cal. 

consequently   the    drainage   from   the  58,    61   Pac.   Eep.    662;    Cushman   v. 

low  lands  along  and  near  its  course.  Highland  D.  Co.,  3  Colo.  App.  437,  33 

retarding  the  planting  of  crops  there-  Pac.  Eep.   344. 

on  from  one  to  four  weeks,  is  irrep-  The    action    must    be    irremediable 

arable  injury,  authorizing  equitable  re-  before   an   action    for   an   injunction 

Uef.     Krause  v.  Oregon  Iron  &  Steel  will  lie.     Atchison  v.  Peterson,  87  IT. 

Co.,  45  Ore.  378,  77  Pae.  Eep.  833.  S.  20  WaU.  507,  22  L.  Ed.  414,  1  Morr. 

e  Sylvester  v.  Jerome,  19  Colo.  128,  Min.  Eep.  583. 

34  Pae.   Eep.   760,   and  where  it   is  See,   also,   for   injunctions   against 

said:     "The  remedy  at  law  is  inade-  the  pollution.  See.  1143. 

quate  because  the  injuries  that  were  8  Por   injunctions    for    trespass    on 

being  suffered  by  plaintifE  were  irrep-  land,  see  Sec.  1622. 

arable,  and  also  for  the  reason  that  9  See,  also,  injunctions  at  to  ditches, 

a  suit  at  law  would  not  prevent  the  etc.,  Sees.  1618,  1619. 

inflicting  of  like  injuries  in  the  fu-  Lorenz  v.  Waldron,  96  Cal.  243,  31 

ture."  Pae.  Eep.  54;  Clark  v.  Willett,  35  Cal. 

For  injunction  relating  to  reservoir  534;  Jacob  v.  Day,  111  Cal.  571,  44 

rights,  see  Sec.  1620.  Pae.  Eep.  243;  Hudson  y.  Dailey,  156 

7  Arizona  Copper   Co.  v.  Gillespie,  Cal.  617,  105  Pac.  Eep.  748. 
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Threatened  continuous  trespass  upon  a  reservoir,  and  the  unlaw- 
ful drawing  off  of  the  water  therefrom,  where  the  defendant  owns 
no  property  in  the  State,  are  deemed  such  irreparable  injuries  to 
the  right  that  an  action  for  an  injunction  will  lie  to  restrain  such 
acts.io 

In  order  that  an  action  for  an  injunction  should  lie,  it  is  not  nec- 
essary that  the  irreparable  injuries  should  be  capable  of  measure- 
ment in  any  considerable  sum  as  monetary  damages.  The  injuries 
are  irreparable  if  a  continuance  of  the  invasion  would  ripen  into  a 
title  by  prescription  and  thus  defeat  the  right  of  the  original  owner, 
even  though  the  actual  damages  for  the  present  invasion  is  nominal, 
or  there  are  no  monetary  damages  at  all.^i  However,  an  action  for 
an  injunction  will  not  lie  unless  the  injuries  are  deemed  to  be  irrep- 
arable. So,  where  the  damages  are  nominal  or  there  are  no  ac- 
tual damages,  and  where  the  acts  of  invasion  will  not  ripen  into  a 
title  as  against  an  actual  right,  an  action  for  an  injunction  wiU  not 
lie.  Such  would  be  the  case  where  there  is  no  injury  done  or  threat- 
ened, as  where  there  is  plenty  of  water  in  the  stream  for  all.  12  Or, 
where  the  action  is  brought  to  prevent  the  diversion  of  the  waters 
of  a  stream  during  the  period  which  the  plaintiff  did  not  use  the 
water.13  Or,  where  a  tunnel  was  constructed  in  near  proximity 
to  a  ditch  without  injury  or  the  drawing  the  water  therefrom.  1* 
Or,  where  the  party  has  abated  a  nuisance  before  the  action  or  de- 
cree; 1^  or  has  taken  steps  to  prevent  the  injury;  i^  or  where  the 

10  Koeh  V.  Story,  47  Colo.  335,  107  12  Clough  v.  Wing,  2  Ariz.  371,  17 
Pao.  Eep.  1093;  Hayois  v.  Salt  Eiver  Pae.  Eep.  453,  where  the  Court  held 
etc.  Co.,  8  Ariz.  285,  71  Pae.  Eep.  944.      ^^at  the  mere  claim  of  a  right  to  all 

See,  also,  for  iBJunctions  as  to  res-  "*  ^^^  yrateiB  of  a  stream  was  not 
ervoir  rights,  See.  1620.  sufficient  for  the  exercise  of  relief  by 

11  Spargur  v.  Heard,  90  Cal.  221,     '"^""^f  °"-  ^.^^     ,,    „  ,     „„„ 
„- -r,  ^       100    TT  Mv            -El     1             isNcvada   V.    Kidd,   37    Cal.    282; 
27  Pae.  Eep.  198;  Hexlbron  v   Fowler      ^^^^  ^  ^^  J^^  ^^^^ 

etc.  Co.,  75  Cal.  246,  17  Pae.  Eep.  535,  ^  3^^^^  ^^3  ^^^                    ^^^  ^^^ 

7  Am.  St.  Eep.  183 ;  Shields  v.  Orr  etc.  ^^   ^23. 

D.  Co.,  23  Nev.  349,  47  Pae.  Eep.  194;  j^  L^^enz  v.  Waldron,  96  Cal.  243, 

Eigney  v.  Tacoma  etc.  Co.,  9  Wash.  31  p^g^  jfgp   54 

576,  38  Pae.  Eep.  147,  26  L.  E.  A.  is  McCarthy  v.  Gaston  Co.,  144  Cal. 

425.  542,  78  Pae.  Eep.  7. 

See,  also,  injunctions  for  an  injury  16  Atchison    v.    Peterson,    1    Mont, 

to   the   right   without   damages,    See.  561,  87  IT.  S.  20  Wall.  507,  22  L.  Ed. 

1606.  414,  1  Morr.  Min.  Eep.  583. 
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injury  complained  of  was  slight  and  not  due  to  the  acts  of  the  de- 
fendants.^'f 

In  these  and  many  other  cases  discussed  in  the  following  sections 
of  this  chapter  in  relation  to  particular  rights,  it  was  held  that  the 
injuries  were  not  irreparable  so  that  the  Court  would  grant  relief 
by  injunction. 

§  1603.  Injunctions — The  i^ury  must  be  actual,  continuing,  or 
threatened. — The  general  rule  is  that  an  action  for  an  injunction 
will  not  lie  because  of  the  commission  of  a  single  trespass.  The 
party  seeking  the  relief  must  show  reasonable  grounds  for  fearing 
the  recurrence  of  the  trespass,  with  such  frequency  as  seriously  to 
affect  the  value  of  his  land,  or  other  considerations  rendering  his 
remedy  at  law  inadequate.^  But  where  the  single  act  is  continu- 
ous in  its  nature,  and  destructive  of  the  property,  or  the  injury 
irreparable,^  or  if  further  acts  of  the  same  character  are  threat- 
ened, an  action  for  an  injunction  wiU  lie.^  But  anything  short  of 
reasonable  probability  of  future  injury  is  insufficient  to  warrant 
the  granting  of  an  injunction  against  the  act  which  it  is  claimed 

ITLadd  V.  Eedle,  12  Wyo.  362,  75  the  plaintiff."  Koch  v.  Story,  47 
Pae.  Eep.  691.  Colo.  335,  107  Pac.  Eep.  1093,  holding 

1  Whitehair  v.  Brown,  80  Kan.  297,      that  the  action  would  He. 

102  Pae.  Eep.  783.  A  purchaser  of  water  rights  from 
See,  also,  for  adequate  lemedy  at     an   irrigation   company,   having  done 

law.  See.  1604.  nothing  to  justify  its  arbitrary  action 

See    for    trespass  and    injunctions     in     destroying     his     headgates     and 

against,  Sec.  1622.  ditches,   and   threatening  to   continue 

2  For  irreparable  injury,  see  Sec.  to  do  so,  is  entitled  to  an  injunction 
1602.  and   damages.     Hargrave  v.   Hall,   3 

3 ' '  The    general    rule    is    that    in-  Ariz.  252,  73  Pac.  Eep.  400. 
junction  will  not  lie  merely  because         See,  also,  Union  etc.  Co.  v.  Lichty, 

of  the   commission   of  a   single   tres-  42  Ore.  563,  71  Pae.  Eep.  1044;  Hains 

pass,  unless  destructive  of  the  prop-  v.  HaU,  17  Ore.  165,  20  Pae.  Eep.  831, 

erty,  or  the  injury  is  irreparable;  but,  3    L.    E.    A.    609;    Millar   &   Lux  v. 

if  of  this  character,  or  if  further  acts  Eickey,  127  Fed.  Eep.  573 ;   Learned 

of  the  same  kind  are  threatened,  or  v.  Castle,  78  Cal.  454,  18  Pae.  Eep. 

where  the  single  act  is  continuous  in  872,  21  Pac.  Eep.  11;  Crisman  v.  Hei- 

its  nature,  an  injunction  will  lie.  Here  derer,  5  Colo.  589 ;  TJiiited  States  etc. 

the  wrongful  acts  consisted  in  cutting  Co.  v.  Gallegos,  89  Fed.  Eep.  769,  32 

the  banks  of  the  reservoirs  and  plae-  C.  C.  A.  470,  61  TJ.  S.  App.  13 ;  Trade 

ing  a  water  pipe  therein  through  which  Dollar  etc.  Co.  v.  Fraser,  148  Fed.  Eep. 

water  was  withdrawn  to  the  injury  of  585,  79  C.  0.  A.  37. 
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will  caiise  the  injury.*  The  mere  intention  to  interfere  with  water 
rights  is  not  sufficient  grounds  for  an  injunction.  An  intent  not 
act^d  upon  is  not  actionable.  The  party  seeking  the  relief  must 
wait  for  some  overt  and  hostile  act  before  the  action  will  lie.^ 

§  1604.  Injunctions — There  must  be  no  adequate  remedy  at 
law. — Where  the  party  seeking  the  injunctive  relief  has  an  ade- 
quate remedy  at  law  for  the  recovery  of  damages  an  injunction  will 
not  be  granted.  If,  therefore,  the  party  seeking  the  relief  can  re- 
cover damages  for  the  trespass  in  an  amount  equivalent  or  adequate 
to  the  injury  which  he  has  sustained,  such  injury  can,  in  no  sense  of 
the  word,  be  considered. irreparable,  and,  therefore,  an  action  for 
an  injunction  will  not  lie.^  So,  where  the  injury  consisted  of  the 
laying  of  a  pipe  line  across  barren,  rocky,  uncultivated,  and  worth- 
less land,  without  doing  more,  it  was  held  that  an  action  for  an 
injunction  would  not  lie,  and  that  the  plaintiff  would  be  remanded 
to  his  action  at  law  for  damages.^  So,  where  plaintiff's  ditch  was 
filled  with  sand  and  gravel  from  defendant's  mining  operations,  to 
the  extent  that  the  plaintiff  was  unable  to  take  out  the  water  claimed 
under  a  prior  appropriation,  it  was  held  that  an  action  for  an  in- 
junction would  not  lie,  where  an  action  at  law  would  afford  ade- 

*  Oroutt  V.  Pasadena  eto.  Co.,  152  Temescal  etc.  Co.,  '95  Fed.  Eep.  320, 
Cal.  599,  93  Pao.  Eep.  497;  McCarthy  quoting  See.  723  of  the  Eevised  Stat- 
V.  Gaston  ete.  Co.,  144  Cal.  542,  78  utes  of  the  United  States. 
Pae.  Eep.  7;  Bryant  v.  Frank  H.  2  Crescent  Min.  Co.  v.  Silver  King 
Lamb  Timber  Co.,  37  Wash.  168,  79  Min.  Co.,  17  Utah  444,  54  Pao.  Eep. 
Pae.  Eep.  622;  Tenney  v.  Miners'  ete.  244,  70  Am.  St.  Eep.  810;  Id.,  14  Utah- 
Co.,  7  Cal.  335,  11  Morr.  Min.  Eep.  31;  57,  45  Pae.  Eep.  1093;  McGregor  v. 
Clark  V.  WUlett,  35  Cal.  534,  4  Morr.  Silver  King  Min.  Co.,  14  Utah  47,  45 
Min.  Eep.  628;  Tuolumne  ete.  Co.  v.  Pae.  Eep.  1091,  60  Am.  St.  Eep.  883; 
Chapman,  8  Cal.  392,  11  Morr.  Min.  Thorn  v.  Sweeney,  12  Nev.  251. 
Rep.  34;  Lorenz  v.  Waldron,  96  Cal.  So,  when  the  damage  caused  by  the 
243,  31  Pae.  Eep.  54.  construction    and    maintenance    of    a 

5  Umatilla  Irr.  Co.  v.  Barnhart,  22  ditch    through    plaintiff 's    land    was 

Ore.  389,  30  Pae.  Eep.  37.  merely    nominal,    and    the    defendant 

1  For   irreparable   injury,   see   Sec.  was  not  insolvent  and  unable  to  re- 

1602.  spend  in  damages,  and  plaintiff's  rem- 

"  Suits  in  equity  shall  not  be  sus-  edy  at  law  was  ample  and  adequate, 
tained  in  either  of  the  courts  of  the    .  the  Court  refused  to  grant  an  injunc- 

United   States  in  any   case   where   a  tion.    Hoye  v.  Sweetman,  19  Nev.  376, 

plain,  adequate,  and  complete  remedy  12  Pae.  Eep.  504. 
may  be  had  at  law. ' '    Iowa  eto.  Co.  v. 
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quate  remedy,  and  where  the  defendant  was  able  to  resp6nd  for 
the  damages  resulting  from  the  injury.^  However,  the  fact  of  de- 
fendant's insolvency  is  not  essential  to  the  granting  of  injunctive 
relief,  where  money  damages  are  inadequate  or  the  extent  of  the 
injuries  can  not  be  ascertained,  or  where  the  trespasses  will  destroy 
the  property,  although  it  is  an  additional  ground  for  relief.* 

In  an  action  to  enjoin  the  defendant  from  interfering  with  the 
natural  flow  of  a  stream,  it  was  hjpld  that  a  Court  of  equity  will  not 
assume  jurisdiction  of  the  subject-matter  where  there  is  a  plain, 
adequate,  and  complete  remedy  at  law.^  So,  in  an  action  to  en- 
join the  pumping  and  carrying  off  of  subterranean  waters,  and  the 
monetary  injury  to  the  land  could  be  determined,  it  was  held  that 
a  prohibitory  injunction  should  only  be  granted  if  any  and  all  other 
forms  of  relief  should  be  found  to  be  inadequate.®  But,  upon  the 
other  hand,  in  all  cases  having  other  essentials,  discussed  in  these 
sections,  in  order  for  an  action  for  injunctive  relief  to  fail  upon  this 
ground,  the  remedy  at  law  must  be  direct,  certain,  and  adequate; 
and,  when  the  remedy  at  law  is  not  adequate  to  the  particular  facts 
and  circumstances  surrounding  any  case,  then  a  Court  of  equity 
has  jurisdiction.'^  Therefore,  in  case  an  action  at  law  will  not 
afford  such  adequate  relief,  the  owner  of  a  water  right  is  entitled 
to  an  injunction  to  prevent  further  interference  with  the  flow  of 
the  water  to  which  he  is  entitled  and  applies  to  a  beneficial  use  or 
purpose,  either  in  the  natural  stream  or  the  ditch,  canal,  or  other 
works,  and  that,  too,  whether  he  claims  the  water  by  an  appropria- 
tion or  as  riparian  owner.®  As  was  said  in  a  famous  California 
case:  "Here  the  plaintiff  must,  indeed,  clearly  make  out  his  right 
in  equity,  and  show  that  money  damages  will  not  give  him  adequate 
compensation.    If  he  fails  to  do  this,  relief  in  equity  will  be  denied ; 

3  Atchison  v.  Peterson,  87  U.  S.  20  102  Pao.  Rep.  783 ;  Cline  v.  Stock,  71 

Wall.  507,  22  L.  Ed.  414,  1  Morr.  Min.  Neb.  70,  98  N.  W.  Eep.  454,  102  N.  W. 

Eep.  583.  Eep.  265. 

i  Koch  V.  Story,  47  Colo.  335,  107  6  Newport  v.  Temescal  W.  Co.,  149 
Pac.  Eep.  1093,  citing  High  on  Inj.,  Cal.  531,  87  Pae.  372,  6  L.  E.  A.,  N.  S. 
Sec.  717;  Sullivan  v.  Dooley,  31  Tex.  1098;  Montecito  etc.  Co.  v.  Santa  Bar- 
Civ.  App.  589,  73  S.  W.Eep.  82.  bara,  144  Cal.  578,  77  Pac.  Eep.  1113. 

6  Union  etc.  Co.  v.  Liehty,  42  Ore.  7  Sylvester  v.  Jerome,  19  Colo.  128, 

563,  71  Pae.  Eep.  1044;  Mann  v.  Par-  34  Pae.  Eep.  760. 

ker,  48  Ore.  321,  86  Pae.  Eep.  598 ;  8  For  the  right  of  riparian  owners 

Whitehair  v.   Brown,   80   Kans.   297,  to  an  injunction,  see  Sees.  1610-1615. 
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but,  if  he  proves  his  case,  relief  will  be  granted,  although  he  has 
not  demanded  damages  at  law."^  Neither  is  it  necessary  for  the 
party  seeking  the  injunctive  relief  to  make  a  demand  for  damages 
at  law,  or  to  bring  an  action  for  damages  before  the  relief  will  be 
granted.!"  "pjie  decisions  which  bear  on  that  class  of  cases,  which 
require  the  plaintiff  to  show  that  he  has  promptly  sought  redress 
at  law  have  no  applicability  to  actions  for  injunctive  relief  in  ac- 
tions to  prevent  the  unlawful  diversion  of  water,  or  the  unlawful 
continuous  trespass  upon  the  ditches,  canals,  or  other  works  used 
in  connection  with  the  right  to  the  use  of  water,  ^i 

§  1605.  Injunctions — There  must  have  been  no  laches  in  the 
bringing  of  the  action. — Laches  may  be  defined  as  unreasonable 
delay  in  doing  a  thing,  or  the  neglect  to  enforce  or  protect  a  right 
at  the  proper  time,  when  the  delay  does  not  amount  to  a  bar  by  the 
statute  of  limitations.! 

It  is  said  that  equity  does  not  encourage  stale  claims,  nor  give 
relief  to  those  who  sleep  on  their  rights^^  "Independently  of  any 
statute  of  limitations,  courts  of  equity  uniformly  decline  to  assist 
a  person  who  has  slept  upon  his  rights  and  shows  no  excuse  for 

8  Lux  V.  Haggin,  69  Cal.  255,  4  Pae.         But  see  Iowa  etc.  Co.  v.  Temescal 

Eep.  919,  10  Pae.  Eep.  647.  W.  Co.,  95  Fed.  Eep.  320,  where  it  is 

See,  also,  Fabian  v.  CoUins,  3  Mont,  held  that  Federal  Court  of  Equity  can 

215;  Koeh  v.  Story,  47  Colo.  335,  107  not  entertain  a  suit  to  enjoin  the  de- 

Pao.  Kep.  1093;   McCook  Irr.  Co.  v.  fendant  from  proceeding  in  a  statu- 

Crews,  70   Neb.   109,  96  N.  W.  Eep.  tory  manner  to  enforce  a  legal  demand 

996;  Id.,  70  Neb.  115,  102  N.  W.  Eep.  until  complainant  can  by  judicial  de- 

249;  Trade  Dollar  etc.  Co.  v.  Fraeer,  termination  establish  an  unliquidated 

148  Fed.  Eep.  587,  79  C.  C.  A.  37.  claim  for  damages  so  that  it  will  op- 

10  Lux  v.  Haggin,  69  Cal.  255,  4  erate  under  the  statute  as  a  oompen- 
Pac.  Eep.  919,  10  Pae.  Eep.  674;  Tu-  sation  of  defendant's  demand,  where 
olumne  etc.  Co.  v.  Chapman,  8  Cal.  it  is  not  alleged  that  defendant  is  in- 
392.                                       ''  solvent;    plaintiff   having    in    such   a 

11  That  an  injunction  will  be  case  a  plain,  adequate,  and  complete 
granted,  when  the  threatened  injury  remedy  at  law  for  the  enforcement  of 
to   the   estate   would   be   irreparable,  his  claim  for  damages. 

without  first  trying  the  title  at  law,  See,  also,  Heerman  v.  Beef  Slough 

see  Browning  v.  Lewis,  39  Ore.  11,  64  etc.  Co.,  1  Fed.  Eep.  145. 

Pae.  Eep.  304 ;  Hindman  v.  Eizor,  21  l  For  the  bar  of  the  statute  of  lim- 

Ore.  112,  27  Pae.  Eep.  13;  Cardoza  v.  itations  as  a  defense,  see  Sees.  1634, 

Calkins,   117   Cal.   106,   48   Pae.   Eep.  1635. 

1010,  18  Morr.  Min.  Eep.  689 ;  Utt  v.  2  Piatt  v.  Vattier,  34  TJ.  S.  9  Peters 

Frey,  106  Cal.  392,  39  Pae.  Eep.  807,  405,  9  L.  Ed.  173. 
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his  laches  in  asserting,  them.''^  Before  one  will  be  granted  in- 
junctive relief  by  a  court  of  equity,  it  must  be  shown  that  he  has 
been  guilty  of  no  laches  or  unreasonable  delay  in  the  assertion  or 
the  protection  of  his  right.  But,  in  general,  we  will  only  say  here 
that  laches  does  not  depend  entirely  on  the  lapse  of  time;  but  to 
constitute  laches,  there  must  be  something  more  than  mere  delay. 
It  must  also  appear  that  it  would  be  inequitable  to  enforce  the 
claim  of  the  party  who  is  charged  with  the  laches.*  We  will  discuss 
this  question  more  thoroughly  wtffen  we  come  to  the  question  of  de- 
fense to  actions  for  injunctions  by  laches.^ 

§  1606.  Injimctions  where  no  actual  damages  are  shown.— Al- 
though, at  times,  used  in  a  loose  manner  as  synonymous,  there  is 
a  decided  distinction  between  the  words  "injuries"  and  "dam- 
ages." Injuries  in  this  connection  are  the  physical  or  harmful  re- 
sults of  the  invasion  of  rights.  Damages  are  the  estimated  repara- 
tion in  money  for  the  injury  sustained.  The  latter  is  usually  the 
direct  result  of  the  former.  But  there  may  be  injuries  for  the  in- 
vasion of  a  right  which  can  not  be  estimated  in  monetary  damages. 

In  certain  instances  actions  for  injunctions  will  lie  enjoining  the 
invasion  of  a  right  in  cases  where  there  are  either  no  actual  dam- 
ages, or  where  the  damages  are  very  slight.  Where  the  right  to 
the  use  of  water  is  claimed  by  appropriation,  and  where  the  act 
complained  of  is  committed  under  a  claim  of  right,  which,  if  al- 
lowed to  continue  for  a  certain  length  of  time  would  ripen  into  a 

sSpeidel  v.  Henrici,  120  TJ.  S.  377,  1113;  MeCook  v.  Crews,  70  Neb.  115, 

30  L.  Ed.  718,  7  Sup.  Ct.  Bep.  610.  102  N.  W.  Eep.  249. 

See,  also,  Just  v.  Idaho  ete.  Co.,  16  See,  also,  for  loss  of  right  by  laches, 

Idaho    639,    102   Pac.   Eep.   381,-  133  ^ec.  1634. 

Am.   St.   Eep.    140;    Lux  v.   Haggin,  *  ^erdugo  ete.  Co.  v.  Verdugo,  152 

69    Cal.    255,    4   Pac.    Eep.    919,    10  ^^^-  ^^^'  ^^  ^^''-  ^^P"  ^^^l;  City  of 

r.        -D        ar^A     A-  4.-       ■  C^-        1  \  New  York  v.  Pine,  185  TJ.  S.  93,  46 

Pac.   Eep.   674,   distingmshmg  laches  ,.     _  _    „„„    „„  „        „     „             ' 

^  .        '        „  °,             TN  •,  L.  Ed.  820,  22  Sup.  Ct.  Eep.  592. 

from  acqiueseence ;  Hudson  v.  Dailey,  ,„,         ,,         ..           ,          .,    , 

,-„    ^  ,     „,»     h/,-    -.,        -r,         _,  Where  the  evidence  shows  that  one 

156    Cal.    617,    105    Pac.    Eep.    748;  ^^^^        ^     ^       j^^    ^^^^ 

Cline  v.  Stock,  71  Neb.  70,  98  N.  W.  j^^hes,  the  court  wiU  deny  relief  on 

Eep.  454,  102  N.  W.  Eep.  265;  Stuart  that   ground,   though   laches   was   not 

V.  Holland,  179  Fed.  Eep.  969;  Loud  pleaded.     Stevenson   t.    San   Joaquin 

Gold   Mining   Co.   v.   Blake,   24   Fed.      etc.  Co., Cal. ,  121  Pae.  Eep. 

Eep.  249;  Montecito  etc.  Co.  v.  Santa  398. 

Barbara,  144  Cal.  578,  77  Pac.  Eep.  5  See  See.  1634. 
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title  by  prescription,  and  thereby  deprive  the  owner  of  his  prop- 
erty, he  is  not  only  entitled  to  such  an  action  for  the  vindication 
of  his  right,  but  also  for  its  preservation  and  protection.  In  such 
cases  it  is  not  necessary  to  show  actual  damages  to  the  owner  of  the 
right  in  order  that  the  injury  be  an  actionable  one ;  and,  therefore, 
an  action  for  an  injunction  will  lie  for  the  protection  of  such  a 
right,  without  such  damages  being  shown,  or  upon  a  showing  that 
such  damaiges  are  nominal.  The  injury  to  the  right  is  deemed  irrep- 
arable if  the  continuance  of  such  an  invasion  of  a  right  would 
eventually  ripen  into  a  title  by  prescription,  and  thus  deprive  the 
lawful  owner  of  his  property.^ 

An  injunction  will  not  be  granted  where  the  act  complained  of 
will  not  ripen  into  an  easement  and  causes  no  actual  damage.  Such, 
for  example,  is  the  case  where  there  is  sufficient  water  for  all.^ 
Again,  an  injunction  will  not  be  granted  where  the  defendant  uses 
the  water  during  the  period  of  time  that  it  is  not  needed  by  the 
plaintiff.3  The  same  may  be  said  where  the  water  is  claimed  by 
virtue  of  riparian  ownership,  especially  where  it  is  accompanied 
with  the  actual  application  of  the  water  to  some  beneficial  use  or 
purpose  by  the  riparian  owner.  But  the  old  common  law  rule  that 
a  riparian  owner  is  entitled  to  an  injunction  merely  for  the  dimin- 
ished flow  of  the  stream  which  adjoins  or  runs  through  his  land, 
and  that,  too,  without  actual  use,  is  practically  abrogated  in  the 
Western  States  which  still  adhere  to  the  modified  common  law  rule 

1  For    injunctions,    irreparable    in-  junction     and     make     it     perpetual, 

jury,  see  See.  1602.  Brown  v.  Ashley,  16  Nev.  311. 

"The    diversion    of    water    of    the  See,   also,   Union   M.   &   M.   Co.   v. 

stream  is  an  injury  to   the   freehold  Dangberg,    81    Fed.    Eep.    73,    citing 

of  the  riparian  owner,  and  may  be  en-  Kinney   on   Irr.,    1st   Ed.,   See.    329 ; 

joined  without  a  showing  of  other  im-  Cache  La  Poudre  Ees.  Co.  v.  Water 

mediate  monetary  damages."    Shurt-  Supply  etc.  Co.,  27  Colo.  532,  62  Pac. 

lefe  V.  Bracken,  Cal.  ,  124  Rep.  420. 

Pae.  Eep.  724,  citing  Anaheim  Union  2  Davis    v.    Chamberlain,    51    Ore. 

W.  Co.  V.  Fuller,  150  Cal.  333,  88  Pae.  304,  98  Pac.  Rep.  154;  Bates  v.  Hall, 

Eep.  978,  11  L.  E.  A.,  N.  S.,  1062.  44  Colo.  360,  98  Pae.  Eep.  3;  Clough 

In  actions  for  the  diversion  of  wa-  v.  Wing,  2  Ariz.  371,  17  Pac.  Rep.  453. 

ter,  where  there  is  a  clear  violation  of  3  Hough  v.  Porter,  51  Ore.  318,  95 

an  established  right,  it  is  not  neees-  Pae.  Eep.  732,  98  Pae.  Eep.  1083,  102 

sary  to  show  actual  damages  in  order  Pac.    Eep.    728;    Huffner   v.    Sawday, 

to  authorize  a  court  to  issue  an  in-  153  Cal.  86,  94  Pae.  Eep.  424. 
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of  riparian  rights,*  and  the  more  modem  rale  is  that  a  riparian 
owner  must  show  some  damage  in  order  to  enjoin  the  diversion  of 
the  water  of  the  stream  where  such  diversion  is  accompanied  by  an 
actual  use  of  the  water,^  As  this  Western  country  becomes  settled 
the  demand  for  water  becomes  greater  and  greater,  and,  therefore, 
this  latter  rule,  disregarding  the  old  common  law  precedents,  and 
holding  that  a  right  to  water  can  only  be  based  upon  actual  use, 
and  that,  too,  whether  the  right  is  claimed  as  an  appropriation  or 
by  riparian  ownership,  is  undoubtedly  the  correct  rule.^ 

An  injunction  will  lie  for  the  wrongful  diversion  of  percolating 
waters  without  actual  damages,  especially  where  the  wrongful  acts 
may  ripen  into  an  adverse  rightJ  So,  an  action  wiU  lie  against 
the  owner  of  a  ditch  for  the  escape  of  water  therefrom  onto  the 
plaintiff's  land,  which  in  time  would  ripen  into  a  prescriptive 
right,  although  the  damages  are  nominal.^  So,  also,  it  is  held  by 
the  Federal  Court  that  the  flooding  of  the  plaintiff's  land  wiU  be 
enjoined,  even  though  the  land  may  be  practically  ruined  by  the 


4  When  a  riparian  owner  is  entitled 
to  an  injunction,  see  Sees.  1610-1615. 

So,  where  a  claim  of  a  riparian 
owner  was  based  on  use  for  irriga- 
tion, it  was  held  that  a  wrongful  di- 
version of  the  water  would  be  en- 
joined, although  no  actual  damages 
are  averred  or  proved;  the  relief  be- 
ing granted  to  prevent  the  wrongful 
acts  from  ripening  into  a  right.  Ana- 
heim Union  W.  Co.  v.  Fuller,  150  Cal. 
327,  88  Pac.  Kep.  978,  11  L.  R.  A., 
N.  S.,  1062. 

See,  also,  Jones  v.  Conn,  39  Ore. 
30,  64  Pac.  Eep.  855,  65  Pac.  Eep. 
1068,  54  L.  E.  A.  630,  87  Am.  St.  Eep. 
634,  citing  Kinne7  on  Irr.,  1st  Ed., 
Sec.  329. 

See,  also,  for  injunctions  by  ripar- 
ian proprietors  without  use.  Sec.  1612. 

5  San  Joaquin  etc.  Co.  v.  Fresno 
etc.  Co.,  158  Cal.  626,  112  Pac.  Eep. 
182,  35  L.  E.  A.,  N.  S.,  832;  Modoc 
etc.  Co.  V.  Booth,  102  Cal.  151,  36 
Pac.  Eep.  431;  Fifield  v.  Spring  Val- 
ley Water  Works,   130   Cal.   552,   62 


Pae.  Eep.  1054;  Miller  v.  Bay  Cities 
W.  Co.,  157  Cal.  256,  107  Pac.  Eep. 
115,  27  L.  E.  A.,  N.  S.,  772;  Miller 
&  Lux  V.  Madera  Canal  Co.,  155  Cal. 
59,  99  Pac.  Eep.  502,  22  L.  E.  A., 
N.  S.,  391;  Byers  v.  Colonial  Irr. 
Co.,  134  Cal.  553,  66  Pac.  Eep.  732; 
Mentone  Irr.  Co.  v.  Eedlands  etc. 
Co.,  155  Cal.  323,  100  Pae.  Eep.  1082, 
22  L.  E.  A.,  N.  S.,  382,  17  Am.  & 
Bng.  Ann.  Cas;  1222;  Ulbricht  v. 
Eufaula  W.  Co.,  86  Ala.  587,  6  So. 
Eep.  78,  4  L.  E.  A.  572,  11  Am.  St. 
Eep.  72;  Standford  v.  Felt,  71  Cal. 
249,  16  Pac.  Eep.  900;  ConMing  v. 
Pacific  etc.  Co.,  87  Cal.  296,  25  Pac. 
Eep.  399. 

6  For  the  right  of  riparian  owners 
to  an  injunction,  gee  See.  1616. 

TBonetti  v.  Euiz,  15  Cal.  App.  7, 
113  Pac.  Eep.  118. 

See,  also,  for  injunctions  relating 
to  percolating  or  underground  waters, 
Sec.  1616. 

8  Shields  v.  Orr  Ex.  D.  Co.,  23  Nev. 
349,  47  Pae.  Eep.  194. 
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flood  which  has  already  occurred,  but  where  the  title  to  the  land 
still  remains  to  be  protected.®  So,  a  land  owner  is  entitled  to  an 
injunction  against  a  stranger,  who,  under  a  claim  of  right,  is 
taking  water  from  his  canal  by  means  of  a  ditch  across  his 
land,  even  though  the  amount  of  water  taken  is  inappreciable, 
since  its  continued  use  would  ripen  into  an  easement  in  the  land.i° 
The  building  of  a  ditch  over  the  land  of  another,  without  right, 
will  be  enjoined  although  the  actual  damage  is  small.^^  So,  also, 
an  injunction  will  be  granted  against  the  change  in  the  location  of 
the  ditch  constructed  over  the  land  of  another  without  showing 
damage.i2 

§  1607.  Restraining  orders  or  preliminary  injunctions. — As 
with  other  cases,  upon  a  proper  showing  and  the  furnishing  of  a 
bond  as  required  by  law,  temporary  writs  of  injunction,  or  re- 
straining orders,  may  be  issued  by  the  Court  to  restrain,  during 
the  pendency  of  the  action,  a  trespass  to  a  water  right,  or  upon  the 
ditches,  canals,  or  other  works  necessary  for  the  utilization  of  the 
same.  The  granting  of  a  preliminary  injunction  is  a  matter  rest- 
ing largely  in  the  discretion  of  the  trial  Court,  and  its  decision 
thereon  will  not  be  disturbed  upon  appeal  in  the  absence  of  an 
abuse  of  discretion,  i  The  purpose  of  a  preliminary  injunction  is 
to  preserve  the  status  quo,  or  to  protect  the  rights  of  the  parly  in 

9  Salton  Sea  Cases,  172  Fed.  Eep.  148  Cal.  725,  84  Pae.  Eep.  191,  5 
792,  97  C.  C.  A.  242.  L.  E.  A.,  N.  S.,  851,  113  Am.  St.  Eep. 

10  Walker  v.  Emerson,  89  Cal.  456,      349,  7  Am.  &  Bng.  Ann.  Cas.  851. 

26  Pae.  Eep.  968.  12  Vestal  v.  Young,  147  Cal.  721,  82 

An  injiinetion  will  be  granted  to  Pae.  Eep.  383. 
prohibit  the  continuance  of  actions  1  Miller  &  Lui  v.  Madera  etc.  Co., 
that  obstruct  a  land  owner's  free  use  155  Cal.  59,  99  Pae.  Eep.  502,  22 
and  enjoyment  of  his  land,  irrespee-  L.  E.  A.,  N.  S.,  391,  where  it  was  said 
tive  of  other  damage,  where  such  ac-  upon  rehearing:  "It  would  be  super- 
tion,  if  continued,  will  ripen  into  an  fluous  to  cite  authorities  to  show  that 
easement.  Vestal  v.  Young,  147  Cal.  the  granting  or  refusing  of  a  pre- 
715,  82  Pae.  Eep.  381.  liminary  injunction  is  a  matter  rest- 
See,  also,  for  injunctions  for  the  ing  largely  in  the  discretion  of  the 
interference    with    ditches,    etc.,    Sec.  trial  court." 

1619.  See,    also.    Porters    Bar    Dredging 

For    injunctions    relative    to    ease-  Co.   t.   Beaudiy,    15   Cal.   App.    751; 

menta,  see  Sec.  1618.  115  Pae.  Eep.  951;   Eodgers  v.  Pitt, 

11  Vestal  V.  Young,   147   Cal.   715,  89  Fed.  Eep.  420,  129  Fed.  Eep.  932. 
82  Pae.  Eep.  381;  Winslow  v.  Vallejo, 


2926 


PROTECTION  OF  EIGHTS  BY  INJUNCTION. 


whose  favor  it  is  granted  pending  the  final  determination  of  the 
ease.2  A  Court  vested  with  the  power  to  issue  preliminary  injunc- 
tions should  not  hesitate  to  issue  one  ex  parte  upon  a  proper  show- 
ing and  in  a  proper  case.^  Aud  where  the  damage  or  injury  is 
imminent,  a  preliminary  injunction  should  be  granted,*  but,  upon 
the  other  hand,  great  care  should  be  exercised  by  the  Court  in  so 
doing,  lest  those  against  whom  the  writ  issues,  or  who  are  affected 
thereby,  are  irreparably  injurad  instead  of  the  applicant  for  the 
writ,  if  it  is  refused.^  And,  in  general,  it  may  be  said  that  the 
preliminary  writ  should  not  be  granted  unless  it  be  in  cases,  where 


2  Miller  &  Lux  v.  Madera  etc.  Co., 
155  Cal.  59,  99  Pae.  Eep.  502,  22 
L.  E.  A.,  N.  S.,  391;  McLean  v. 
Farmers'  etc.  Co.,  44  Colo.  184,  98 
Pac.  Eep.  16;  Custer  Consol.  Mines 
Co.  V.  City  of  Helena,  —  Mont.  — , 
122  Pac:  Eep.  567. 

See  White  v.  Nuckolls,  49  Colo. 
170,  112  Pae.  Eep.  329,  where  a  pre- 
liminary injunction  was  issued  upon 
a  defective  complaint  and  a  demurrer 
to  which  was  sustained,  but  where  the 
court  refused  to  dissolve  the  injunc- 
tion. The  Court  said:  "The  prevail- 
ing doctrine  now  is  that,  when  a  de- 
murrer to  a  complaint  upon  which  an 
injunction  is  issued  is  sustained,  the 
court  in  its  discretion  may  continue 
the  injunction  pending  an  amendment 
to  the  complaint."  Citing  2  High  on 
Injunctions,  See.  1594;  10  Ene.  PI. 
&  Pr.  983. 

A  judgment  against  plaintiff  in  a 
suit  for  an  injunction,  on  demurrer 
being  sustained  to  the  complaint,  and 
he  declining  to  plead  further,  is  not 
an  order  denying  a  temporary  injunc- 
tion, which  is  unappealable,  but  a  final 
S,nd  appealable  judgment.  Peters  v. 
Lewis,  28  Wash.  366,  68  Pac.  Eep. 
869;  Id.,  33  Wash.  617,  74  Pae.  Eep. 
815. 

3  McLean  v.  Farmers '  etc.  Co.,  44 
Colo.  184,  98  Pac.  Eep.  16;   Eodgera 


r.  Pitt,  89  Fed.  Eep.  420,  129  Fed. 
Eep.  932;  Derry  v.  Eoss.  5  Colo.  295; 
Krause  v.  Oregon  etc.  Co.,  45  Ore. 
378,  77  Pac.  Eep.  833;  Smith  v. 
Stearns  Eancho  Co.,  129  Cal.  58,  61 
Pac.  Eep.  662;  White  v.  Nuckolls, 
49  Colo.  170,  112  Pae.  Eep.  329;  Cop- 
per King  v.  Wabash  M.  Co.,  114  Fed. 
Eep.  991;  Morris  v.  Bean,  123  Fed. 
Eep.  618,  146  Fed.  Eep.  423 ;  Miocene 
D.  Co.  V.  Jacobson,  146  Fed.  Eep. 
680,  77  C.  C.  A.  106. 

i  Hagerman  Irr.  Co.  v.  MeMurray, 
16  N.  M.  172,  113  Pae.  Eep.  823; 
Medano  Ditch  Co.  v.  Adams,  29  Colo. 
317,  68  Pae.  Eep.  341. 

5 ' '  Eights  to  the  use  of  water  for 
the  purposes  of  irrigation  are  of  that 
supreme  importance  to  all  entitled  to 
take  water  from  a  common  source  of 
supply  that  a  court  to  which  an  appli- 
cation is  made  for  an  interlocutory 
injunction  should  exercise  great  care 
in  granting  it  ex  parte."  McLean  v. 
Farmers'  etc.,  Co.,  44  Colo.  184,  98 
Pac.  Eep.   16. 

In  Texas,  a  temporary  injunction 
will  not  be  granted  unless  the  plain- 
tiff shows  that  he  is  actually  using 
the  water  or  is  intending  to  immedi- 
ately  use    it.     Biggs    v.    Leffingwell, 

Tex.  Civ.  App.  ,  132  S.  W. 

Eep.  902. 
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the  rights  of  the  party  applying  for  the  same  have  either  been  ad- 
judicated in  a  previous  action  and  determined  in  his  favor,  or  in 
cases  where  his  rights  are  plain.  Again,  it  is  a  dangerous  propo- 
sition for  the  party  applying  for  a  preliminary  injunction,  owing 
to  the  fact  that  the  laws  of  all  States  require  the  furnishing  by  the 
applicant  of  a  bond;  and,  therefore,  if  the  applicant  should  be 
finally  defeated  in  his  action,  he  is  made  liable  for  all  damages  suf- 
fered by  the  adverse  party  by  reason  of  the  preliminary  injunction, 
up  to  the  amount  named  in  the  bond.®  In  cases  involving  any 
class  of  rights  in  the  waters  of  artesian  basins  or  saturated  strata, 
preliminary  injunctions  must  be  granted,  if  at  all,  "only  upon  the 
clearest  showing  that  there  is  imminent  danger  of  irreparable  and 
substantial  injury,  and  that  the  diversion  complained  of  is  the  real 
cause. '"^ 

And,  while  in  these  cases  preliminary  injunctions  are  sometimes 
granted,  it  is  the  more  common  practice  to  wait  until  the  final  de- 
termination of  the  action  before  the  injunctive  relief  is  asked  for 
or  granted  by  the  Court.  This  is  especially  true  in  actions  where 
the  rights  of  the  parties  to  the  use  of  the  water  and  the  right  to  a 
final  injunction  are  to  be  determined  in  the  same  case.*  As  it  is 
wholly  within  the  discretion  of  the  Court  to  grant  a  preliminary 
writ  of  injunction,  so  also  it  is  within  its  discretion,  during  the 
progress  of  the  action,  should  the  Court  find  that  the  writ  was 
wrongfully  issued,  to  dissolve  the  temporary  injunction,^  or  to 

6  For  the  recovery  of  damages  on  reparable  injury  to  the  plaintiff.  Van 
injunction  bonds,  see  See.  1680.  Horn  v.  Deorow,  136  Cal.  117,  68  Pao. 

Sullivan  v.  Jones,  13  Ariz.  229,  108  Eep.  473. 

Pac.  Eep.  476.  9  Campbell   v.    Flannery,   29   Mont. 

7  Katz  V.  Walkinshaw,  141  Cal.  116,  246,  74  Pao.  Eep.  450,  where  it  was 
70  Pac.  Eep.  663,  74  Pac.  Eep.  766,  held  that,  under  See.  878,  Code  of 
64  L.  E.  A.  236,  99  Am.  St.  Eep.  35.  Civ.  Proc.  of  Montana,  providing  that 

8  In  California,  See.  526  of  the  if  an  application  to  dissolve  a  tempo- 
Code  of  Civ.  Proc.  authorizes  the  rary  injunction  be  made  on  afSdavits 
granting  of  a  preliminary  injunction  on  defendant's  part,  but  not  other- 
only  where  the  complaint  shows  that  wise,  plaintiff  may  oppose  the  same 
the  plaintiff  is  entitled  to  a  decree  by  affidavits,  a  plaintiff,  on  such  an 
restraining  the  commission  of  the  act  application  made  on  the  complaiut 
complained  of,  or,  where  it  appears  alone,  has  no  right  to  file  an  afSdavit 
that,  pending  the  litigation,  the  com-  in  support  of  his  pleading. 

mission  of  some  act  will  produce  ir- 
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modify  the  terms  thereof,  i®  So,  also,  where  the  Court  granted  a 
preliminary  injunction  in  a  suit  to  restrain  the  diversion  of  water 
of  a  stream,  while  a  suit  to  quiet  title  to  the  water  was  pending 
in  another  county,  the  Court  must  modify  the  injunction  so  as  to 
conform  to  any  determination  of  the  Court  to  quiet  title.^i  So, 
again,  in  the  final  determination  of  the  injunction  suit,  the  Court 
may  either  dissolve  the  preliminary  injunction,  or  it  may  make 
such  modifications  of  the  terms  thereof  in  the  decree  making  the 
preliminary  injunction  permanent,  as  will  conform  to  the  rights 
of  the  parties  as  finally  determined  in  the  action.  12 

In  very  rare  cases  preliminary  mandatory  injunctions  are  granted 
by  the  Court,  but  it  is  only  where  the  party's  right  to  the  relief  is 
clear  and  certain  '^  As  a  general  proposition,  a  mandatory  in- 
junction will  not  lie  to  compel  the  destruction  of  buildings  or 
structures  prior  to  a  hearing  and  determination  of  the  case  on  its 
merits.  1* 

§  1608.  Mandatory  injunctions. — Mandatory  injunctions,  or 
those  which  command  a  party  to  an  action  to  do  a  certain  thing, 
are  often  decreed  upon  the  final  determination  of  an  action,  but  are 
resorted  to  rarely,  and  are  seldom  allowed  before  the  final  hearing.  ^ 

Mandatory  injunctions  may  be  granted  ordering  the  abatement 
of  nuisances.2     Such  an  injunction  may  be  granted  ordering  a 

10  McLean  v.  Farmers'  etc.  Co.,  44  i4Eyan  v.  Weiser  Valley  etc.  Co., 
Colo.  184,  98  Pae.  Eep.  16;  Sullivan     20  Idaho  288,  118  Pae.  Eep.  769. 

V.  Jones,  13  Ariz.  229,  108  Pao.  Eep.  1  For  restraining  orders  or  prelimi- 

476.  nary  injunctions,  see  See.  1607. 

11  Miller  &  Lux  v.  Madera  etc.  Co.,  2  For  injunctions  abating  nuisances, 
155   Cal.   59,   99   Pae.   Eep.   502,   22  see  Sec.  1621. 

L.  E.  A.,  N.  S.,  391.  For  injunctions  abating  the  poUu- 

12  Where  a  court  granting  a  tern-  tion  of  waters,  see  Sec.  1143. 
porary  injunction  dissolves  it  on  final  Eigney  v.  Tacoma  etc.  Co.,  9  Wash, 
hearing,   error   in   granting   such   in-  576,  38  Pae.  Eep.  147,  26  L.  E.  A. 
junction  will  not  be  considered  on  ap-  425;  International  etc.  E.  Co.  v.  Da- 
peal,  but  the  aggrieved  party  wiU  be     vis,  Tex.  ,  29  S.  W.  Eep. 

left  to  his  remedy  by  suit  on  the  in-  483;  Eamsey  v.  Chandler,  3  Cal.  90,  4 

junction  bond.    Watkins  v.  Dorris,  24  Morr.    Min.    Eep.    240;    Nicholson   v. 

Wash.   636,  64  Pae.  Eep.  840,  54  L..  Getohell,   96   Cal.   394,   31   Pao.   Eep. 

E.  A.  199.  265;  Bingham  v.  Walter,  80  Kan.  617, 

See,  also,  for  final  decrees  in  in-  103  Pae.  Eep.  120;  WUhite  v.  BiU- 
junetion  cases.  Sees.  1642-1646.  ings  etc.  Co.,  39  Mont.  1,   101  Pae. 

i^See  next  section,  1608.  Eep.  163. 
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party  to  place  a  weir,  or  measuring  box,  in  a  stream  or  ditch,  and 
when  so  granted  it  is  res  judicata  as  between  the  parties  in  a  later 
action.3  Where  the  water  is  being  wrongfully  diverted  from  the 
lawful  owners  thereof,  it  may  order  the  removal  of  the  dam  or 
other  means  of  diversion,  or  all  obstructions  which  prevent  the  flow 
of  the  water  to  the  ditches  of  the  owners  thereof.*  It  may  order 
the  removal  of  dams,  embankments,  or  dikes,  by  the  means  of 
which  the  land  and  property  of  others  is  flooded  to  their  injury,^ 
and  that,  too,  although  the  party  injured  has  not  established  his 
right  to  damages  by  a  verdict  or  a  finding  of  the  Court.®  However, 
where  the  facts  do  not  warrant  the  Court  in  granting  such  an  in- 
junction, it,  of  course,  should  be  denied.^ 

In  rare  cases  mandatory  preliminary  injunctions  are  issued  by 
the  Court.  But,  if  mandatory  injunction  may  issue  at  aU  before 
the  final  determination  of  the  case,  it  is  only  where  the  party's  right 


S  McPherson  v.  Alta  Irr.  Dist.  14 
Cal.  App.  353,  112  Pao.  Eep.  193; 
Elliott  v.  Whitmore,  10  Utah  246,  37 
Pae.  Eep.  461. 

A  mandatory  writ  of  injunction 
may  be  issued  ex  parte.  New  Iberia 
etc.  Co.  V.  Romero,  105  La.  439,  29 
So.  Eep.  876. 

4  Evans  Diteh  Co.  T.  Lakeside  Diteh 
Co.,  15  Cal.  App.  119,  108  Pao.  Eep. 
1027;  Grumsey  v.  Antelope  etc.  Co.,  6 
Cal.  App.  387,  92  Pac.  Eep.  326;  Mon- 
tecito  etc.  Co.  v.  City  of  Santa  Bar- 
bara, 144  Cal.  578,  77  Pac.  Eep. 
1113;  Ramsey  v.  Chandler,  3  Cal.  90, 
4  Morr.  Min.  Eep.  240;  Johnson  v. 
Superior  Ct.  of  Tulare  Co.,  65  Cal. 
567,  4  Pae.  Rep.  575;  Evans  v.  Ross, 
67  Cal.  19,  8  Pac.  Eep.  88;  Allen  v. 
StoweU,  145  Cal.  666,  79  Pao.  Eep. 
371,  68  L.  E.  A.  223,  104  Am.  St. 
Eep.  80. 

The  restoration  of  streams  to  their 
natural  channels  may  be  included  in 
the  relief  granted  against  diversion 
of  the  waters  of  such  streams.  Eig- 
ney  v.  Tacoma  etc.  Co.,  9  Wash.  576, 

184---Kln.  on  Irr. 


38  Pac.  Eep.  147,  26  L.  E.  A.  425, 
ordering  the  removal  of  a  dam. 

5  McPherson  v.  Alta  Irr.  Dist.,  14 
Cal.  353,  112  Pao.  Eep.  193;  Nichol- 
son V.  Getohell,  96  Cal.  394,  31  Pac. 
Eep.   265;    International   etc.   E.   Co. 

V.  Davis, Tex.  Civ.  App. ,  29 

S.  W.  Eep.  483;  Wilhite  v.  Billings 
etc.  Co.,  39  Mont.  1,  101  Pae.  Eep. 
168;  Learned  v.  Castle,  78  Cal.  454, 
18  Pac.  Eep.  872,  21  Pac.  Eep.  11. 

6  A  mandatory  injunction  may  be 
awarded  to  compel  the  removal  of 
dams  which  have  wrongfully  diverted 
water  onto  plaintiff's  property,  the 
effect  of  which  wiU  be  to  destroy 
trees  and  cut  gulehes,  although  the 
plaintiff  has  not  established  his  right 
to  damages  by  a  verdict  of  a  jury  or 
a  finding  of  the  court.  Allen  v.  Stow- 
eU, 145  Cal.  666,  79  Pao.  Eep.  371,  68 
L.  E.  A.  223,  104  Am.  St.  Eep.  80. 

TBurris  V.  People's  D.  Co.,  104  Cal. 
248,  37  Pae.  Eep.  922;  Lanham  v. 
Wenatchee  etc.  Co.,  48  Wash.  337, 
93  Pac.  Eep.  522. 
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to  the  relief  is  clear  and  certain.*  In  Arizona  a  temporary  manda- 
tory injunction  was  granted  while  the  action  was  pending  and 
before  its  final  determination,  requiring  the  defendant  company  to 
deliver  water  to  the  plaintiff  for  use  in  irrigating  his  land  at  such 
price  as  should  be  fixed  by  the  Court.  In  compliance  with  this 
order  the  price  was  fitxed  by  the  Court  and  the  money  paid  by  the 
plaintiff  to  the  defendant  company.^  But  where  the  petition  or 
complaint  fails  to  set  up  the  jurisdictional  facts  upon  which  an 
injunction  may  be  granted,  the  Court  will  refuse  to  grant  a  tempo- 
rary mandatory  injunction.^" 


§  1609.  Injunctions  in  the  alternative,  or  conditional. — An  in- 
junction may  be  granted  in  the  alternative.  As,  where  it  was  ad- 
judged that  the  defendants  abate  a  certain  nuisance  by  the  manda- 
tory order  to  remove  an  embankment  or  dike  made  by  them,  and 
to  fill  up  a  certain  ditch  enlarged  by  them  to  its  former  level, 
and  they  be  enjoined  from  a  further  continuance  of  said  embank- 
ment and  ditch  in  its  present  condition ;  but  where  it  was  also  pro- 
vided that  "the  defendants,  as  an  alternative  for  doing  of  said 


8  Lanham  T.  Wenatchee  Canal  Co., 
48  Wash.  337,  93  Pae.  Eep.  522;  cit- 
ing 22  Cyo.  743. 

A  mandatory  injunction  pending 
suit,  requiring  the  removal  of  logs 
from  plaintiff 's  land,  was  proper 
where  defendant  had  no  conceivable 
right,  under  any  possible  view  of  the 
ease,  to  float  logs  on  plaintiflE's  land, 
and  leave  them  there,  as  he  had  done. 
"White  v.  Codd,  39  Wash.  14,  80  Pae. 
Eep.  836. 

"This  court  will  in  proper  cases 
order  the  entry  of  interlocutory  re- 
straining orders,  either  mandatory  or 
prohibitory,  as  the  case  may  require." 
Wilhite  V.  Billings  etc.  Co.,  39  Mont. 
1,  101  Pae.  Eep.  168. 

"The  jurisdiction  of  the  court  to 
grant  a  preliminary  injunction  re- 
straining the  defendant  from  interfer- 
ing vfith  the  flow  of  the  water  pend- 
ing the  litigation  can  not  be  doubted, 
and  we  can  not  see  that  its  jurisdic- 


tion is  exceeded  when  it  requires  the 
removal  of  the  means  by  which  the 
diversion  is  made."  Johnson  v.  Su- 
perior Ct.  of  Tulare  Co.,  65  Cal.  567, 
4  Pae.  Eep.  575. 

9  Salt  Eiver  etc.  Co.  v.  Nelssen,  10 
Ariz.  9,  85  Pae.  Eep.  117,  12  L.  E.  A.' 
N.  S.,  711.  Upon  appeal  the  Su- 
preme Court  in  passing  upon  this 
point  said:  "If  the  granting  of  this 
order  was  an  erroneous  exercise  of 
power,  the  error  would  not  have  been 
ground  for  reversing  or  modifying  the 
final  judgment,  upon  the  rendition  of 
which  the  interlocutory  order  expired 
by  its  own  limitation." 

10  Pulton  D.  Co.  V.  Twombly,  6 
Colo.  App.  554,  42  Pae.  Eep.  253; 
People  ex  rel.  Hinckley  v.  District 
Court,  Lake  County,  29  Colo.  277,  68 
Pae.  Eep.  224,  93  Am.  St.  Eep.  61; 
Wilhite  V.  Billings  etc.  Co.,  39  Mont. 
1,  101  Pae.  Eep.  168. 
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acts,  may  make  other  suitable  and  proper  provision  for  the  care 
of  the  storm  waters"  deflected  by  such  works  and  caused  thereby 
to  flow  upon  the  plaintiff's  land.i 

So,  also,  an  injunction  may  be  granted  conditional  upon  the  non- 
performance of  some  order  of  the  Court.  Such  was  the  case  where 
an  injunction  was  sought  by  a  riparian  owner  to  restrain  the  main- 
taining of  a  dam  and  the  diversion  of  the  waters  of  a  river,  and 
thereby  preventing  their  natural  flow  through  the  lands  of  the 
plaintiff,  and  where  the  plaintiff  had  been  guilty  of  laches  by  per- 
mitting the  defendants  to  expend  large  sums  of  money  in  the  con- 
struction of  their  works,  and  to  continue  the  construction  for  a 
period  covering  two  years.  The  Supreme  Court  of  the  United 
States  held  that  an  ascertainment  and  decree  for  the  payment  of 
damages,  with  an  order  for  injunction  in  the  alternative,  and  not 
a  permanent  injunction,  to  be  entered  on  a  specified  date  unless  the 
parties  shall  sooner  agree  to  compensation,  was  the  measure  of  re- 
lief by  the  riparian  owners.  That  a  certain  time  should  be  fixed 
within  which  the  defendant  would  be  required  to  pay  such  sum; 
and  that  upon  the  failure  to  make  such  payment  an  injunction 
would  issue  as  prayed  for;  and,  On  the  other  hand,  that  upon  pay- 
ment a  decree  would  be  entered  in  favor  of  the  defendant.  And, 
again,  if  the  plaintiffs  should  prefer  to  have  their  damages  assessed 
by  a  jury,  leave  may  be  given  to  dismiss  the  bill  without  prejudice 
to  an  action  at  law.^  So,  again,  in  California  it  was  held  that, 
where  it  was  to  the  interest  of  the  public  that  subterranean  waters 
be  pumped  and  diverted  to  supply  the  needs  of  a  town,  and  the 
monetary  injury  to  the  land  from  under  which  it  is  taken  can  be 
determined,  an  absolute  injunction  wiU  not  be  granted,  but  merely 
one  conditioned  on  the  failure  to  make  good  the  damages.^ 

§  1610.  An  appropriator's  right  to  an  injunction  for  unlawful 
diversion  or  diminution  of  quantity. — ^A  person  who  has  acquired 
the  right  to  the  use  of  a  certain  quantity  of  water  by  an  appropria- 

1  Humphreys    v.    Moulton,    1    Cal.  2  City  of  New  York  v.   Pine,   185 

App.  257,  81  Pae.  Rep.  1085.  U.  8.  93,  46  L.  Ed.  820,  22  Sup.  Ct. 

See,   also,   Wilhite   v.   Billings   etc.  Eep.  592;  rev'g  Id.,  112  Fed.  Rep.  98. 

Co.,  39  Mont.  1,  101  Pae.  Eep.  168;  3  Newport  t.  Temescal  W.  Co.,  149 

Brown  v.  Gold  Coin  etc.  Co.,  48  Ore.  Cal.  531,  87  Pae.  Eep.  372,  6  L.  E.  A., 

277,  86  Pae.  Eep.  361.  N.  S.,  1098. 
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tion  of  the  same,  or  one  who  has  in  some  lawful  manner  succeeded 
to  the  rights  of  an  appropriator,  is  entitled  to  have  the  water  con- 
tinue to  flow  in  the  natural  stream,  or,  after  diversion,  in  his  ditch, 
canal,  or  other  works,  so  that  he  may  continue  to  enjoy  its  use. 
Such  a  right  is  a  property  right  of  which  the  owner  can  not  be  de- 
prived without  due  process  of  law,  and  upon  the  payment  of  just 
compensation.!  Therefore,  for  the  protection  of  such  a  property 
right,  and  against  the  wrong*doer  unlawfully  diminishing  the 
quantity  of  water  to  which  the  prior  appropriator  is  entitled,  by  the 
unlawful  diversion  of  the  same,  or  otherwise,  equity  affords  the  ap- 
propriate remedy  by  way  of  an  injunction.^    This  is  no  modern 


1  That  a  water  right  is  a  property 
right,  see  Sees.  768-771. 

For  the  acquisition  of  rights  by  emi- 
nent domain,  see  Sees.  1059-1098. 

For  condemnation  proceedings,  see 
Sees.  1092-1097. 

2  "The  rule  is  well  settled  that  a 
bill  which  discloses,  as  this  does,  a 
continuing  trespass  on  lands  of  the 
complainant  by  a  large  number  of  de- 
fendants, and  a  constant  and  wrong- 
ful diversion  of  water  from  a  stream 
thereon,  which  tends  to  depreciate  the 
value  of  the  land,  is  sufficient  to  en- 
title the  complainant  to  an  injunc- 
tion." MjUer  &  Lux  v.  Eickey,  127 
Fed.  Eep.  573. 

See,  also  Haekett  v.  Larimer  etc.  Co., 
48  Colo.  178,  109  Pac.  Eep.  965,  1 
Water  and  Min.  Cas.  Ann.  224. 

So  soon  as  the  prior  appropriation 
and  right  of  use  is  established,  it  is 
clear,  as  a  proposition  of  law,  that 
such  appropriator  is  entitled  to  have 
sufficient  of  the  unappropriated  wa- 
ters flow  down  to  his  point  of  diver- 
sion to  supply  his  right,  and  an  in- 
junction ■  against  interference  there- 
with is  proper  protective  relief  to  be 
granted.  Moe  v.  Harger,  10  Idaho 
302,  77  Pae.  Eep.  645. 

"It  has  been  so  often  decided  that 
it  has  become  almost  axiomatic  that 


one  who  appropriates  the  waters  of  a 
stream  running  through  public  land 
acquires  a  special  property  therein, 
as  against  all  persons  acquiring  rights 
subsequent  in  time,  either  as  appro- 
priators  or  as  riparian  proprietors, 
and  may,  as  against  such  persons,  in- 
sist that  the  waters  shall  be  at  all 
times  subject  to  Ms  use,  to  the  ex- 
tent of  his  original  appropriation." 
Britt  V.  Eeed,  42  Ore.  76,  70  Pae. 
Eep.  1029;  holding  that  an  action  for 
injunction  against  the  unlawful  inter- 
ference of  such  waters  would  lie. 

Where  the  title  to  the  water  has 
been  obtained  by  prior  appropriation, 
a,  decree  enjoining  one  from  wrong- 
fully diverting  it  is  not  erroneous 
merely  because  the  party  so  enjoined 
owns  the  land  through  which  the  wa- 
ter naturally  flows.  Eonnow  v.  Del- 
mue,  23  Nev.  29,  41  Pac.  Eep.  1074. 

See,  also.  Union  M.  &  M.  Co.  ▼. 
Dangberg,  81  Fed.  Eep.  73;  King  v. 
Stuart,  84  Fed.  Eep.  546;  United 
States  etc.  Co.  v.  GaUegos,  89  Fed. 
Eep.  769,  32  C.  C.  A.  470,  61  U.  S. 
App.  18;  Henderson  v.  Nichols,  67 
CaL  152,  7  Pae.  Eep.  412;  Medano  D. 
Co.  V.  Adams,  29  Colo.  317,  68  Pac. 
Eep.    431;    Santa    Eosa    Irr.    Co.    v. 

Pecos  Eiver   Irr.   Co.  Tex.   Civ. 

App.  ,  92  S.  W.  Eep.  1014;  Ne- 
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rule  of  law,  but  has  been  enforced  ever  since  the  earliest  times  when 
the  Arid  Kegion  Doctrine  of  appropriation  was  adopted  in  the 
Western  States  of  this  country.^  Not  only  does  an  action  for  an 
injunction  lie  where  the  interference  of  the  water  occurs  while  it  is 
still  running  in  the  natural  stream,  hut  it  also  lies  for  an  unlawful 
interference  with  the  water  after  it  has  been  diverted  into  the  ditch, 
canal,  or  other- works  of  the  owner.*    An  injunction  will  be  granted 


vada  D.  Co.  v.  Bennett,  30  Ore.  59,  45 
Pac.  Bep.  472,  60  Am.  St.  Eep.  777; 
Fuller  V.  Swan  Eiver  etc.  Co.,  12 
Colo.  12,  19  Pae.  Eep.  836,  16  Morr. 
Min.  Eep.  252;  Salazar  v.  Smart,  12 
Mont.  395,  30  Pae.  Eep.  676;  Simp- 
Bon  T.  Harrah,.  54  Ore.  448,  103  Pae. 
Eep.  58;  Hagerman  Irr.  Co.  v.  Mc- 
Muiry,  16  N.  M.  172,  113  Pae.  Eep. 
823;  Montpelier  Milling  Co.  v.  City 
of  Montpelier,  19  Idaho  212,  113  Pae. 
Eep.  741;  Desmond  v.  Sander,  46 
Wash.  58,  89  Pae.  Eep.  179;  City  of 
PoeateUo  v.  Bass,  15  Idaho  1,  96  Pae. 
Eep.  120;  City  of  Telluride  v.  Blair, 
33  Colo.  353,  80  Pae.  Eep.  1053; 
Parker  v.  Gregg,  136  Cal.  413,  69 
Pae.  Eep.  22;  Medano  D.  Co.  v.  Ad- 
ams, 29  Colo.  317,  68  Pae.  Eep.  431; 
Barnes  v.  Gerberg,  27  Wash.  126,  67 
Pae.  Eep.  568;  OgHvy  Irr.  &  L.  Co. 
V.  Insinger,  19  Colo.  App.  380,  75  Pae. 
Eep.  598;  Browning  v.  Lewis,  39  Ore. 
11,  64  Pae.  Eep.  304;  McCall  v.  Por- 
ter, 42  Ore.  49,  70  Pae.  Eep.  820, 
71  Pae.  Eep.  976;  MePhail  v.  Forney, 
4  Wyo.  556,  35  Pae.  Eep.  773;  Wold 
V.  May,  10  Wash.  157,  38  Pae.  Eep. 
875;  Moore  v.  Clear  Lake  etc.  Co., 
68  Cal.  147,  8  Pae.  Eep.  816;  Eiver- 
side  W.  Co.  v.  Gage,  89  Cal.  410,  26 
Pae.  Eep.  889;  Eoberts  v.  Arthur,  15 
Colo.  456,  24  Pac.  Eep.  922;  Bartlett 
T.  O'Connor,  102  Cal.  17,  36  Pac.  Eep. 
513;  Britt  v.  Eeed,  42  Ore.  76,  70 
Pae.  Eep.  1029;  Jerrett  v.  Mahan, 
20  Nev.  89,  17  Pac.  Eep.  12;  Cole  v. 
Logan,  24  Ore.  304,  33  Pac.  Eep.  568. 
8  Foi  the  history  of  the  Arid  Be- 


gion  Doctrine  of  appropriation,  see 
Sees.  595-626. 

See,  also,  Cole  v.  Virginia  etc.  Co., 

1  Sawy.  470,  Fed.  Cas.  No.  2989;  Park 
V.  Ealham,  8  Cal.  77,  68  Am.  Dee.  310, 
4  Morr.  Min.  Eep.  552;  Kelly  v.  Na- 
toma  etc.  Co.,  6  Cal.  105,  1  Morr.  Min. 
Eep.  592;  Tuolumne  W.  Co.  v.  Chap- 
man, 8  Cal.  392,  11  Morr.  Min.  Eep. 
34;  Phoenix  W.  Co.  v.  Fletcher,  23 
Cal.  482,  15  Morr.  Min.  Eep.  185; 
Eupley  V.  Welch,  23  Cal.  452,  4  Morr. 
Min.  Eep.  243;  HiU  v.  Smith,  27  Cal. 
476;  Lake  v.  ToUes,  8  Nev.  285; 
Barnes  v.  Sabron,  10  Nev.  217,  4 
Morr.  Min.  Eep.  673;  Harris  v. 
Shontz,  1  Mont.  212;  Basey  v.  Gal- 
lagher, 87  XJ.  S.  20  WaU.  670,  22  L. 
Ed.  452,  1  Morr.  Min.  Eep.  683;  aff'g 
Id.,  1  Mont.  457;  Barkley  v.  Tieleke, 

2  Mont.  59,  4  Morr.  Min.  Eep.  666; 
Fabian  v.  Collins,  3  Mont.  215; 
Schilling  v.  Eominger,  4  Colo.  100; 
Keeney  v.  CarUlo,  2  N.  M.  480;  Ellis 
V.  Tone,  58  Cal.  289. 

4  An  injunction  lies  to  prevent  the 
unlawful  interference  with  water 
rights  of  the  owner  of  an  irrigation 
ditch  by  the  owners  of  the  land 
through  which  it  extends.  Shaw  v. 
Profitt,  57  Ore.  192,  109  Pac.  Eep.  584. 

So,  also,  with  the  interference  with 
a  dam.  Hagerman  Irr.  Co.  v.  Mc- 
Murry,  16  N.  M.  172, 113  Pac.  Eep.  823. 

See,  also,  Hoyt  v.  Hart,  149  Cal. 
722,  87  Pae.  Eep.  569;  Salt  Eiver  etc. 
Co.  V.  Nelssen,  10  Ariz.  9,  85  Pac. 
Eep.  117,  12  L.  B.  A.,  N.  S.,  711;  Me- 
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to  enjoin  the  acts  of  a  junior  appropriator  by  taking  water  from 
a  tributary  of  the  main  stream,  and  that,  too,  where  the  plaintiff's 
point  of  diversion  is  above  the  junction  of  the  main  stream  and 
tributary,  provided,  that  there  are  those  below  who  own  rights 
prior  in  time  to  those  of  the  plaintiff.^  So,  an  action  will  lie  for 
obstructing  the  flow  of  springs.^  But  where  the  water  was  appro- 
priated from  a  stream  and  a  spring  was  found  not  to  be  one  of  its 
sources  of  supply,  an  injunction  will  not  be  granted  in  a  suit  by 
the  appropriator  J  Again,  an  afltion  for  an  injunction  will  lie  not 
only  against  the  unlawful  diversion  of  the  water  by  obstructions  in 
the  natural  stream  or  ditch,  but  it  will  lie  also  against  the  continu- 
ance of  any  unlawful  acts  whereby  the  flow  of  the  quantity  of 
water  to  which  the  appropriator  is  entitled  is  materially  diminished. 
So,  such  an  action  will  lie  for  the  converse  of  diversion;  that  is, 
against  the  repetition  of  trespass  in  tearing  out  of  the  diverting 
works  of  the  appropriator,^  or  by. the  diminishing  of  the  velocity 
of  the  stream,  or  causing  the  irregularity  of  its  flow,^  or  where  the 
diminution  is  caused  by  a  sawmill  discharging  sawdust  into  the 
stream  and  causing  the  clogging  up  of  the  stream  and  the  ditches 
of  the  appropriator.io 
Also  a  prior  appropriator  may  maintain  an  action  against  a 

Phail  V.  Forney,  4  Wyo.  556,  35  Pac.  Idaho  1,  96  Pac.  Eep.  120;  Bruening 

Rep.  773.  V.  Dorr,  23   Colo.   195,  47  Pac.  Eep. 

See,   also,   for   injunctions   for   in-  290,  35  L.  R.  A.  640;  Shenandoah  etc. 

terferenoe  with  ditches,  etc.,  See.  1619.  Co.  v.  Morgan,  106  Cal.  409,  39  Pac. 

5  Water  Supply  etc.  Co.  v.  Larimer  Eep.    802;    Mason   v.    Yearwood,    58 
etc.  Co.,  25  Ooio.  87,  53  Pac.  Eep.  386;  Wash.  276,  108  Pae.  Eep.  608. 
rev'g  Id.,  7  Colo.  App.  225,  42  Pac.         if  Leonard  v.  Shatzer,  11  Mont.  422, 
Eep.  1020.  28  Pae.  Rep.  475;  Sparlin  v.  Goteher, 

See,  also,  Buckers  etc.  Co.  t.  Platte  23  Ore.  186,  31  Pac.  Bop.  399. 

Valley  etc.  Co.,  28  Colo.  187,  63  Pac.  See,  also,  for  rights  to  the  waters 

Eep.  305;  Cole  v.  Eichards  etc.  Co.,  27  of  springs,  Sec.  648. 

Utah  205,  75  Pac.  Rep.  376,  101  Am.  8  Parker  v.  Gregg,  136  Cal.  413,  69 

St.  Eep.  962.  Pac.  Rep.  22. 

See,  also,  for  the  rights  to  the  wa-  9  Natoma  etc.  Co.  v.  McCoy,  23  Cal. 

ter  of  tributaries,  Sec.  649.  490,  4  Morr.  Min.  Rep.  590;  Phoenix 

6  Town  of  Suisun  City  v.  De  Frei-  W.  Co.  v.  Fletcher,  23  Cal.  4^2,  15 
tas,  .142  Cal.  350,  75  Pac.  Eep.  1092;  Morr.  Min.  Rep.  185;  Stone  v.  Bump- 
Williams  V.  Harter,  121  Cal.  47,  53  ers,  40  Cal.  428;  Parker  v.  Gregg,  136 
Pae.    Eep.    405;    Berry    v.    Equitable  Cal.  413,  69  Pac.  Eep.  22. 

etc.   Co.,   29   Nev.   451,   91   Pae.   Eep.  10  Phoenix  W.   Co.   v.  Fletcher,   23 

537;    City   of   Poeatello   v.   Bass,    15      Cal.  482,  15  Morr.  Min.  Rep.  185. 
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junior  appropriator  to  abate  a  ditch  so  constructed  along  the 
stream  as  to  withdraw  water  by  seepage.  ^^  Again,  an  action  will 
lie  by  an  appropriator  whose  rights  are  interfered  with  by  another 
appropriator  in  changing  his  point  of  diversion,^^  hjs  place  of 
use,i3  tiie  change  of  the  use  itself,^*  or  the  change  of  the  location 
of  a  ditch  or  canal,  ^^  whereby  .the  quantity  of  the  water  to  which 
the  appropriator  is  entitled  is  unlawfully  diminished,  But,  upon 
the  other  hand,  an  action  for  an  injunction  can  not  be  successfully 
maintained  against  those  who  did  not  cause  the  injury,^^  nor  can 
a  prior  appropriator  maintain  such  an  action  against  a  subsequent 
appropriator,  where  the  latter  takes  only  the  surplus  water  of  a 
stream,  which  is  not  covered  by  the  claim  of  the  former,  i^  nor  dur- 
ing those  periods  of  time  when  the  prior  appropriator  has  no  use 
for  the  water.18  If  the  contrary  were  the  rule,  the  first  appro- 
priator upon  a  stream  might  claim  all  of  its  waters,  regardless  of 
use.    If  the  prior  appropriator  receives  the  water  to  which  he  is 


11  Platte  Valley  Irr.  Co.  v.  Buckers, 
25  Colo.  77,  53  Pao.  Eep.  334. 

12  For  changing  point  of  diversion, 
see  Sees.  857-859. 

13  For  the  change  of  plade  of  use, 
see  Sees.  867-871. 

14  For  change  of  use,  see  Sees.  870- 
872. 

North  Powder  M.  Co.  v.  Cougha- 
nonr,  34  Ore.  9,  54  Pae.  Eep.  223. 

15  For  change  of  location  of  ditch 
or  canal.  See  Sec.  860. 

For  injunctions  relating  to  ditches, 
etc,  see  Sec.  1619. 

16  In  order  to  successfully  maintain 
an  injunction  proceeding,  it  must  ap- 
pear that  the  acts  of  those  sued  caused 
the  injury.  West  Point  Irr.  Co.  v. 
Moroni  etc.  Co.,  21  Utah  229,  61  Pao. 
Eep.  16. 

■  17  For  the  rights  of  prior  and  sub- 
sequent appropriators,  see  Sees.  776- 
786. 

Smith  V.  Hawkins,  120  Cal.  86,  52 
Pac.  Eep.  139,  19  Morr.  Min.  Eep. 
243 ;  Senior  v.  Anderson,  130  Cal.  290, 
62  Pac.  Eep.  563;  Id.,  115  Cal.  496, 


47  Pac.  Eep.  454;  Hillman  v.  Newing- 
ton,  57  Cal.  56;  Barrows  y.  Fox,  98 
Cal.  63,  32  Pac.  Eep.  811;  Santa 
Paula  Waterworks  v.  Peralta,  113  Cal. 
38,  45  Pae.  Eep.  168;  Kelly  v.  Na- 
toma  etc.  Co.,  6  Cal.  105,  1  Morr.  Min. 
Eep.  592;  Smith  v.  O'Hara,  43  Cal. 
371,  1  Morr.  Min.  Eep.  671;  Junkans 
V.  Bergin,  67  Cal.  267,  7  Pac.  Eep. 
684;  Edgar  v.  Stevenson,  70  Cal.  286, 
11  Pac.  Eep.  704;  Salt  Lake  City  v. 
Salt  Lake  City  etc.  Co.,  24  Utah  249, 
67  Pac.  Eep.  672,  25  Utah  441,  71  Pac. 
Eep.  1069,  61  L.  E.  A.  648;  Mann 
V.  Parker,  48  Ore.  321,  86  Pae.  Eep. 
598;  Saint  v.  Guerrerio,  17  Colo.  448, 
30  Pae.  Eep.  335,  31  Am.  St.  Eep. 
320;  Cole  v.  Logan,  24  Ore.  304,  33 
Pac.  Eep.  568. 

IS  Sand  Point  etc.  Co.  v.  Panhandle 
Dev.  Co.,  11  Idaho  405,  83  Pac.  Eep. 
347;  Faulkner  v.  Eondoni,  104  Cal. 
140,  37  Pac.  Eep.  883;  Natoma  W. 
Co.  V.  Hancock,  101  Cal.  42,  31  Pac. 
Eep.  112,  35  Pac.  Eep.  334. 

See,  also,  for  periodical  appropria- 
tions, See.  786. 
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entitled,  at  a  point  where  he  can  apply  the  same  to  the  entire 
beneficial  use  for  which  the  appropriation  was  made,  he  can  not 
complain.  Therefore,  w^here  the  subsequent  appropriator  diverted 
the  water  of  a  prior  appropriator  and  used  it  for  the  generation  of 
power,  and  thereafter  turned  the  water  into  the  prior  appropria- 
tor's  ditch  above  his  place  of  use,  an  injunction  will  not  lie  against 
the  later  appropriation.i9  Neither  does  an  injunction  lie  against 
the  cutting  or  felling  of  timbei;,  by  the  owner  of  the  land  above  the 
appropriator 's  point  of  diversion,  and  thereby  diminishing  the  flow 
of  the  stream  by  facilitating  evaporation-^^  Nor  will  an  injunction 
be  granted  where  the  plaintiff  bases  his  right  of  action  upon  a  prior 
appropriation  and  the  proof  discloses  the  fact  that  it  was  based 
upon  a  contract.2i 

But,  in  aU  cases,  whether  a  court  of  equity  will  interfere  and 
enjoin  acts  claimed  to  be  injurious  to  the  rights  of  the  prior  appro- 
priator wiU  depend  entirely  upon  the  character  ^nd  extent  of  the 
injury  alleged;  whether  it  is  irremediable  in  its  nature;  whether 
it  is  continuing  or  is  threatened;  whether  an  action  at  law  would 
afford  adequate  remedy;  whether  the  parties  defendant  are  able 
to  respond  in  damages  resulting  from  the  injury;  .whether  if  the 
injury  is  continued  it  wiU  ripen  into  an  adverse  title  by  prescrip- 
tion, and  other  considerations  which  ordinarily  govern  a  court  of 
equity  in  the  exercise  of  its  preventive  process  of  injunction.  As 
was  said  by  Mr.  Justice  Field,  in  speaking  for  the  Supreme  Court 
of  the  United  States,  of  the  rights  of  the  prior  appropriator  to  an 
injunction:  "In  aU  cases,  therefore,  between  him  and  the  parljes 
subsequently  claiming  the  water,  the  questioij  for  determination  is 
necessarily  whether  his  use  and  enjoyment  of  the  water  to  the  ex- 
tent of  his  original  appropriation  have  been  impaired  by  the  acts 
of  the  defendant.  "22 

19  Austin  V.  Chandler,  4  Ariz.  346,  21  City  and  Connty  of  Denver  v. 
42  Pae.  Eep.  483.                                        Walker,  45  Colo.  387,  101  Pae.  Eep. 

See,   also,    Harrington   v.   Demaris,  348. 

46  Ore.  Ill,  77  Pae.  Eep.  603,  82  Pae.  22  AtcHson  v.  Peterson,   87  V.  S. 

Eep.  14,  1  L.  E.  A.,  N.  8.,  756.  20  Wall.  507,  22  L.  Ed.  414,  1  Morr. 

20  Fisher  v.  Feige,  137  Cal.  39,  69  Min.  Eep.  583 ;  affirming  Id.,  1  Mont. 
Pae.  Eep.  618,  59  L.  E.  A.  333,  92  561,  denying  the  writ. 

Am.  St.  Sep.  77. 
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§  1611.  Eiparian  owner's  right  to  injunction  for  diminution  of 
quantity. — ^As  to  when  a  riparian  owner  is  entitled  to  an  injunc- 
tion to  enjoin  the  diminishing  of  the  flow  of  a  natural  stream  which 
flows  through  or  by  his  land  depends  upon  a  number  of  considera- 
tions. As  we  have  discussed  in  previous  portions  of  this  work,  a 
number  of  the  Western  States  have  attempted  to  reconcile  the 
common  law  of  riparian  rights  with  the  Arid  Region  Doctrine  of 
appropriation  in  the  government  and  control  of  the  waters  flowing 
within  their  respective  boundaries.  And,  they  have,  therefore, 
both  systems.!  We  have  also  discussed  as  to  how  the  strict  rule  of 
the  common  law  of  riparian  rights,  as  the  same  is  known  in  England 
and  the  Eastern  States,  when  it  was  found  that  such  a  rule  was  in- 
applicable to  the  arid  conditions  of  this  Western  country,  had  been 
gradually  modified  by  court  decisions.^  These  modifications  have 
continued  until  certain  fundamental  propositions  have  been  es- 
tablished and  may  now  be  regarded  as  settled.  First,  that  all  of 
the  waters  of  this  Western  country  are  for  some  beneficial  use  or 
purpose ;  and,  second,  the  right  of  a  riparian  owner  to  maintain  an 
injunction  against  the  diminished  flow  of  a  stream  depends  largely 
upon  the  use  to  which  he  himself  is  applying  it.  In  other  words,  the 
right  to  a  certain  flow  of  water,  as  a  riparian  owner,  must  be  ac- 
companied by  a  use  of  the  water.^ 

The  time  has  passed  when  a  riparian  owner  will  be  aided  by  a 
court  of  equity  in  insisting  upon  the  undiminished  flow  of  a  stream, 
without  use,  simply  because  it  adds  to  the  beauty  of  the  scenery. 
As  was  said  upon  this  subject  by  one  of  the  latest  cases  decided  by 
the  Supreme  Court  of  California,  which  Court,  by  the  way,  has  been 
the  one  most  strenuous  to  insist  upon  the  rights  of  riparian  pro- 
prietors: "Even  if  at  common  law,  or  under  the  civil  law,  it  was 
a  part  of  the  usufructuary  right  of  a  riparian  owner  to  have  the 
water  flow  by  for  no  purpose  other  than  to  afford  him  pleasure  at 
its  prospect,  such  is  not  the  rule  of  decision  in  this  State."  * 

-Then,  again,  where  the  right  of  an  injunction  is  claimed  as 

iFor  these   States,   see   Sees.   507,  8  See  the  following  sections,  1612- 

621.  1615. 

2  For  the  modifications  of  the  com-  4  San  Joaquin  ete.  Co.  v.  Fresno  etc. 

mon  law,  see  Sees.  508-513.  Co.,  158  Cal.  626,  112  Pae.  Eep.'l82, 

For  irrigation  as  a  riparian  right,  35  L.  E.  A.,  N.  S.,  832. 
see  Sees.  498-525. 
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against  the  excessive  diversion  by  other  riparian  owners  on  the 
same  stream,  the  relative  rights  of  all  of  such  owners  must  be  con- 
sidered, the  damage  which  has  been  suffered  by  the  plaintiff,  and  the 
beneficial  uses  to  which  those  who  are  diverting  the  water  are  ap- 
plying it.s 

And,  again,  where  the  right  is  claimed  as  against  non-riparian 
owners,  or  appropriators,  the  question  as  to  the  use  which  the  party 
appljdng  for  such  relief  is  maMng  of  the  water,  the  actual  damages 
which  he  is  sustaining  by  reason  of  the  diversion  of  the  water  by 
the  others,  and  the  other  facts  and  circumstances  surrounding  each 
particular  case  must  be  considered  by  the  Court.  And,  in  this  con- 
nection, it  may  be  added  that  there  is  another  modification  of  the 
common  law  rule  of  riparian  rights  which  has  become  practically 
settled  in  this  "Western  country,  and  that  is,  as  stated  by  the  Cali- 
fornia Court:  "The  lower  claimant  must  show  damage  to  justify 
a  court  of  equity  in  restraining  an  upper  claimant  from  his  bene- 
ficial use  of  the  water. ' '  ^  Such  a  rule  is  necessary  for  the  reason 
that,  as  stated  in  the  same  case:  "The  fair  apportionment  and 
economi(3  use  of  the  waters  of  this  State  are  of  the  utmost  im- 
portance to  its  developiaent  and  well-being.  The  problems  pre- 
sented never  came  within  the  purview  of  the  common  law."  The 
same  reason  applies  also  to  the  other  Western  States  which  still 
adhere  to  the  common  law  rule  of  riparian  rights.'^ 

§  1612.  A  riparian  owner's  right  without  use  to  injunction 
against  diversion  for  use — ^The  California  cases. — Under  the  old 
common  law  rule  of  riparian  rights,  as  construed  in  England  and  in 
most  of  the  Eastern  States  of  this  country,  and  indeed  by  the  West- 
ern courts,  in  those  States  which  stiU  adhere  to  the  common  law  of 
riparian  rights,  ^  until  a  comparatively  recent  date,  a  riparian  pro- 

B  For  the  apportionment  of  water  6  San   Joaquin   etc.   Co.   v.   Fresno 

between    riparian    owners,    see    See.  etc.  Co.,  158  Cal.  626,  112  Pao.  Eep. 

1538.  182,  35  L.  E.  A.,  N.  S.,  832. 

Perry  v.  CaUdns,  159  Cal.  175,  113  7  That  the  common  law  is  inapplica- 

Pac.  Eep.  136.  ble  to  govern  waters  of  an  arid  region, 

That  an  action  for  apportionment  see  Sees.  588-594. 

is  djstinct  from  one  for  an  injunction,  1  For   these   States,   see   Sees.   507, 

see  Jones  v.  Conn,  39  Ore.  30,  64  Pao.  621. 
Eep.  855,  65  Pao.  Eep.   1068,  54  L. 
B.  A.  630,  87  Am.  St.  Eep.  634. 
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prietor  is  given  the  aid  of  equity  to  prevent  the  diversion  of  the 
waters  of  a  stream  which  runs  through  or  adjoins  his  land,  to  pre- 
vent the  diversion  of  the  waters  of  such  stream  from  their  natural 
channel,  although  he  may  have  made  no  use  of  the  water  himself, 
or  have  sustained  small,  or  no  pecuniary  damages.  In  other  words, 
under  this  construction,  an  action  in  equity  will  lie  to  maintain 
the  undiminished  flow  of  the  stream  as  it  was  wont  to  flow  by  na- 
ture, unimpaired  in  quantity  and  undeteriorated  in  quality.^  This 
right  is  regarded  as  absolute,  and  as  a  part  and  parcel  of  the  land 
adjoining  which  the  stream  naturally  flows,  and  that,  too,  regard- 
less of  the  fact  as  to  whether  the  water  is  put  by  the  riparian  owner 
to  any  actual  use,  other  than  the  incidental  benefit  of  having  the 
stream  flow  by  the  land.  The  party  diverting  the  water  might  go 
to  great  expense  in  the  construction  of  his  works,  and  yet  the  Court 
will  compel  the  restoration  of  the  flow  to  the  natural  channel  of  the 
stream.  As  was  said  in  this  regard  iii  a  Pennsylvania  case :  "The 
necessity  of  one  man's  business  can  not  be  the  standard  of  another's 
right  in  a  thing  which  belongs  to  both. '  *  3  The  injunction,  under 
such  a  construction  of  the  common  law,  will  be  granted,  and  that, 
too,  without  proof  of  use  by  or  damages  to  the  riparian  owner 
bringing  the  action.  This  construction  of  the  common  law  rule, 
until  a  comparatively  recent  date  was  followed  by  some  of  the  West- 
ern courts.*  As  stated  by  the  California  Court:  "If  he  does  not 
in  fact  use  any  of  the  water  himself,  the  inferior  proprietor  has  a 
right  to  the  flow  of  the  entire  stream.^  The  plaintiff's  right  to  an 
injunction  does  not  depend  upon  the  amount  of  injury  which  he 

2  See,  for  rights  of  riparian  propri-  them.     Gould  v.  Baton,  117  Gal.  539, 

etors  in  this  respect,  Sees.  1611,  1612.  49  Pac.  Eep.  577,  38  L.  E.  A.  181. 

SWheatley  v.  Crisman,  24  Pa.  St.  B  Gould  v.  Eaton,  117  Cal.  539,  49 
302,  64  Am.  Dee.  657,  11  Mbrr.  Min.  Pao.  Eep.  577,  38  L.  E.  A.  181,  citing 
Eep.  24.  the  English  cases  of  Stockport  Water- 
See,  also,  AngeU  on  Watercourses,  works  Co.  v.  Potter,  3  Hurl.  &  0.  300, 
Sec.  135;  Wood  on  Nuisances,  p.  348.  10  Jur.,  N.  S.,  1005,  10  L.  T.,  N.  S., 
4  Where  non-riparian  owners  divert  748 ;  Ormerod  v.  Todmorden  Mill  .Co., 
part  of  the  waters  of  a  stream,  and  11  Q.  B.  Div.  155,  52  L.  J.  Q.  B., 
claim  the  right  to  do  so,  the  right  of  N.  S.,  445,  31  Week.  Eep.  759,  47 
the  riparian  owner  to  an  injunction  J.  P.  532;  Swindon  Waterworks  Co. 
does  not  depend  upon  the  amount  of  v.  Wilts  etc.  Co.,  L.  E.  7  H.  L.  697, 
injury  received,  since  he  is  entitled  to  45  L.  Ch.,  N.  S.,  638,  33  L.  T.,  N.  S., 
the  flow  of  the  entire  stream  as  against  513,  24  Week.  Eep.  284. 
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has  received."  *  And,  upon  this  subject  the  California  Courts  are 
in  an  almost  inextricable  confusion,  as  regards  the  right  of  a 
riparian  proprietor  without  using  the  water  to  an  injunction  as 
against  both  an  appropriator,  or  non-riparian  owner  actually  using 
the  water  for  some  beneficial  purpose,  and  against  another  riparian 
owner  for  the  use  of  what  is  an  excessive  amount  of  water  without 
regard  to  the  equal  or  correlative  rights  of  all.  There  is  a  line  of 
decisions  which  follow  the  decision  in  the  case  of  Modoc  etc.  v. 
Booth, '^  which  held  that  a  riparian  owner  is  not  entitled  to  an  in- 
junction to  restrain  the  diversion  of  water  above  him  by  a  non- 
riparian  owner  or  appropriator  actually  using  the  water,  where  the 
amount  diverted  would  not  be  used  by  the  former,  nor  cause  any 
loss  or  injury  to  him  or  his  land,  present  or  prospective,  and  would 
greatly  benefit  the  party  diverting  it.^ 


6  See,  also,  Ferrea  v.  Knipe,  28  Cal. 
340,  87  Am.  Dee.  128;  Lux  v.  Hag- 
gin,  69  Cal.  255,  4  Pae.  Eep.  919,  10 
Pae.  Eep.  674;  Bliss  v.  Johnson,  76 
Cal.  597,  16  Pae.  Eep.  542,  18  Pae. 
Eep.  785;  Creighton  v.  Evans,  53  Cal. 
55,  8  Morr.  Min.  Eep.  123;  Moore  v. 
Clear  Lake  Water  Co.,  68  Cal.  147,  8 
Pae.  Eep.  816;  Heilbron  v.  Fowler 
ete.  Co.,  75  Cal.  426,  17  Pae.  Eep.  535, 
7  Am.  St.  Eep.  183;  ConkHu  v.  Pacific 
Imp.  Co.,  87  Cal.  296,  25  Pae.  Eep. 
399 ;  Walker  y.  Emerson,  89  Cal.  456, 
26  Pae.  Eep.  968;  Spargur  v.  Heard, 
90  Cal.  221,  27  Pae.  Eep.  198 ;  Mott  v. 
Ewing,  90  Cal.  237,  21  Pae.  Eep.  194; 
Hargrave  v.  Cook,  108  Cal.  72,  41  Pae. 
Eep.  18,  30  L.  E.  A.  390;  Huffner  v. 
Sawday,  153  Cal.  86,  94  Pae.  Eep. 
424;  Stanford  v.  Pelt,  71  Cal.  249,  16 
Pae.  Eep.  900;  Duckworth  v.  Watson- 
ville  etc.  Co.,  150  Cal.  520,  89  Pae. 
Eep.  338;  Southern  Cal.  etc.  Co.  v. 
Wilshire,  144  Cal.  68,  77  Pae.  Eep. 
767 ;  Anaheim  Union  W.  Co.  v.  Fuller, 
150  Cal.  327,  88  Pae.  Eep.  978,  11 
L.  E.  A.,  N.  S.,  1062;  Brown  v.  Baker, 
39  Ore.  66,  65  Pae.  Eep.  799,  66  Pae. 
Eep.  193;  Stein  Canal  Co.  v.  Kern 
Island  etc.  Co.,  58  Cal.  563;  Vineland 


Irr.  Dist.  v.  Azusa  Irr.  Co.,  126  Cal. 
486,  58  Pae.  Eep.  1057,  46  L.  E.  A. 
820;  Anaheim  etc.  Co.  v.  Semi-Tropic 
etc.  Co.,  64  Cal.  185,  30  Pae.  Eep.  623; 
Heilbron  v.  76  Land  ete.  Co.,  80  Cal. 
189,  22  Pae.  Eep.  62 ;  Last  Chance  etc. 
Co.  V.  Heilbron,  86  Cal.  1,  26  Pae.  Eep. 
523;  Bathgate  v.  Irvine,  126  Cal.  135, 
58  Pae.  Eep.  442,  77  Am.  St.  Eep. 
158;  Benton  v.  Johncox,  17  Wash.  277, 
49  Pae.  Eep.  495,  39  L.  E.  A.  107,  61 
Am.  St.  Eep.  912;  Baxter  v.  Gilbert, 
125  Cal.  580,  58  Pae.  Eep.  129. 

Under  the  laws  of  California,  a  ri- 
parian proprietor  on  a  stream  is  en- 
titled to  an  injunction  to  restrain  the 
unlawful  diversion  of  water,  although 
the  injury  is  incapable  of  ascertain- 
ment or  of  being  estimated  in  dam- 
ages. California  etc.  Co.  v.  Enter- 
prise ete.  Co.,  127  Fed.  Eep.  741.  ~ 

7  102  Cal.  151,  36  Pae.  Eep.  431. 

8  See  Fifield  v.  Spring  Valley  Water 
Works,  130  Cal.  552,  62  Pae.  Eep. 
1054;  Miller  v.  Bay  Cities  W.  Co.,  157 
Cal.  256,  107  Pae.  Eep.  115,  27  L.  E. 
A.,  N.  S.,  772;  Miller  &  Lux  v.  Ma- 
dera Canal  Co.,  155  Cal.  59,  99  Pae. 
Eep.  502,  22  L.  E.  A.,  N.  S.,  391. 
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There  is  another  line"  of  decisions  which  follow  the  case  of  Gould 
V.  Eaton,  ^  which  held  exactly  to  the  contrary  to  the  case  last  cited, 
that  as  against  an  appropriator,  or  a  non-riparian  owner,  the 
right  of  a  riparian  owner  to  an  injunction  does  not  depend  upon 
the  amount  of  injury  received,  since  he  is  entitled  to  the  entire  flow 
of  the  stream  as  against  them.i"  And  in  Huffner  v.  Sawday,  ii  it  is 
said:  The  right  of  riparian  proprietors  "to  restrain  the  diversion, 
by  others  than  riparian  owners,  of  water  which  would,  if  undis- 
turbed, flow  past  their  lands,  does  not  rest  upon  the  extent  to  which 
they  have  used  the  water,  nor  upon  the  injury  which  might  have 
been  done  to  their  present  use.  Even  if  these  plaintiffs  had  never 
made  any  use  of  the  water  flowing  past  their  land,  they  had  the 
right  to  have  it  continue  in  its  customary  flow,  subject  to  such 
diminution  as  might  result  from  a  reasonable  use  by  other  riparian 
proprietors.  This  is  a  right  of  property,  'a  part  and  parcel'  of  the 
land  itself,i2  an^  plaintiffs  are  entitled  to  have  restrained  any  act 
which  would  infringe  upon  this  right."  ^^  And  then  comes  the  late 
case  of  San  Joaquin  etc.  Co.  v.  Fresno  etc.  Co.,^*  in  which  the 
Court  held  that  as  against  the  use  of  an  upper  riparian  owner  for 
what  might  be  termed  an  excessive  use  of  the  water,  a  lower  owner 
must  show  substantial  damage  before  the  Court  would  grant  an 
injunction  against  the  upper  owner,  and  modifying  the  doctrine  as 
laid  down  in  Gould  v.  Eaton  to  this  extent,  and  holding  that,  if  the 
rule  of  the  common  law  is  unfitted  to  the  changed  conditions  ex- 
isting in  that  State,  so  that  its  application  wiU  work  hardship,  the 
Supreme  Court  will  not  follow  it.  And  then  later  comes  the  case 
of  Porters  etc.  Co.  v.  Beaudry,  decided  by  the  Court  of  Appeals,!^ 
in  which  the  Court  reaffirmed  the  old  common  law  doctrine  as  an- 
nounced in  the  case  of  Gould  v.  Eaton,!^  and  where  the  Court  said : 

• 

9  117  Cal.  539,  49  Pae.  Eep.  577,  38  is  See,  also,  the  eases  cited  in  the 
L.  E.  A.  181.                                                  first  notes  of  this  section. 

10  See  the  late  cases  of  Duckworth  14  158  Cal.  626,  112  Pae.  Eep.  182, 
T.  "Watsonville,  150  Cal.  520,  89  Pae.     35  L.  E.  A.,  N.  8.,  832. 

Eep.  338;  Anaheim  Union  W.  Co.  v.  15  15  Cal.  App.  751,  115  Pae.  Eep. 

Fuller,    150   Cal.    327,   88   Pae.   Eep.  951. 

978,  11  L.  E.  A.,  N.  8.,  1062,  in  which  16  Supra.      Also    as    announced    in 

the  doctrine  is  reaflSjmed.  HufEner  v.  Sawday,  and  Duckworth  t. 

'   11 153  Cal.  86,  94  Pae.  Eep.  426.  Watsonville,  supra. 

12  Citing  Duckworth  v.  WatsonTUle 
etc.  Co.,  supra. 
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"The  rights  of  a  riparian  proprietor  as  sueh  are  not  to  be  tested 
by  the  use  or  uses  to  which  he  puts  the  riparian  waters,  or  whether 
he  uses  them  at  all  or  not.  If  one's  lands  are  riparian  to  a  stream 
of  water,  the  owner  of  the  lands  can  not  be  devested  of  his  rights 
as  a  riparianist  merely  because  he  may  either  put  the  waters  flowing 
in  sueh  stream  to  other  than  a  riparian  use  or  not  use  them  for  any 
purpose  at  aU.  Nor  would  a  non-riparian  owner  of  the  waters  of 
the  same  stream  for  such  reasqp  alone  be  permitted  to  divert  the 
waters  of  such  stream. "  ^"^ 

The  latest  exposition  of  the  California  Court  upon  this  subject 
was  in  the  case  of  Shurtleff  v.  Bracken,!^  in  which  the  Court  said: 
"The  diversion  of  water  of  the  stream  is  an  injury  to  the  free- 
hold of  the  riparian  owner,  and  may  be  enjoined  without  a  show- 
ing of  other  immediate  monetary  damages. ' '  ^^ 

§  1613.  A  riparian  owner's  right  without  use  to  injunction 
against  diversion  for  use — The  more  modern  rule. — ^But  ia  the 
evolution  of  the  law  of  water  rights  in  the  Western  States,  the 
courts  of  those  States  have  considerably  changed  their  attitude 
upon  the  question  of  the  right  of  a  riparian  proprietor  to  maintain 
an  action  for  an  injunction  against  the  diversion  of  the  waters 
of  a  stream,  where  such  waters  flow  mostly  over  pubUe  lands  and 
are  needed  for  irrigation,  and  where  the  riparian  owner  is  not 
actually  applying  the  water  to  some  beneficial  purpose,  and  where 
he  is  not  materially  injured  by  the  diversion  of  a  certain  quantity 
of  the  flow  before  it  reaches  his  land.  Therefore,  a  distinction  must 
be  noticed  in  the  more  recent  decisions  of  the  courts  of  these  States ; 
where  the  right  claimed  is  merely  the  undiminished  flow  of  the 
stream  by  a  riparian  proprietor,  as  between  the  construction  of  the 
strict  common  law  rule  of  riparian  rights  as  the  same  is  recognized 
and  enforced  in  England  and  in  the  Eastern  States,  and  even  as 
between  the  earlier  decisions  of  some  of  the  Western  courts  and 
their  more  modern  decisions.  Upon  the  theory  that  all  of  the  exist- 
ing water  supply  should  be  for  actual  use,  in  those  Western  States 

IT  See,  also,  Davis  v.   Martin,   157  18 Cal.   ,    124    Pac.    Eep. 

Cal.  657,  108  Pac.  Eep.  866 ;  Perry  v.      724. 

Calkins,  159  Cal.  175,  113  Pae.  Eep.  19  Citing  Anaheim  TJnion  AV.  Co.  v. 

136.  Fuller,  150  Cal.  333,  88  Pac.  Eep.  978, 

11  L.  E.  A.,  N.  S.,  1062. 
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which  adhere  to  a  modified  form  of  the  common  law,  the  courts  are 
now  loth  to  grant  equitable  relief  on  hehalf  of  a  riparian  proprie- 
tor on  account  of  the  mere  diminished  flow  of  a  stream,  caused  by 
the  diversion  of  the  water  above  his  lands,  without  actual  material 
damage  to  him,  and  where  the  water  diverted  is  applied  to  some 
beneficial  use  or  purpose.  And,  therefore,  it  may  be  regarded  as 
the  settled  rule  that,  in  such  eases,  the  Court  will  consider  all  of 
the  equities  of  the  case;  and,  without  prejudice  to  an  action  for 
damages,  will  refuse  to  grant  the  injunction. 

We  deem  the  true  rule  to  be  that  the  lower  riparian  owner 
seeking  the  injunction  must  show  some  real,  material,  and  substan- 
tial damage  to  justify  a  court  of  equity  in  enjoining  an  upper 
claimant  from  his  actual  beneficial  use  of  the  water ;  and,  that,  too, 
regardless  of  the  fact  as  to  whether  such  upper  claimant  claims 
his  right  to  the  use  of  the  water  as  an  appropriator,  or  as  a  riparian 
owner  using  more  than  his  just  proportion  of  the  water,  after  tak- 
ing into  consideration  the  equal  or  correlative  rights  of  the  other 
owners,  under  the  strict  construction  of  the  common  law  doctrine. 
And,  we  wiU  add  that,  owing  to  the  great  need  and  scarcity  of  water 
in  this  Western  country,  and  the  necessity  that  all  of  the  available 
water  supply  be  put  to  some  beneficial  use  or  purpose,  the  courts 
are  rapidly  coming  to  this  view.^     Such  was  the  ruling  of  the  Su- 

1  San  Joaquin  etc.  Co.  v.  Fresno  etc.  Neb.  70,  98  N.  W.  Eep.  454,  102  N.  W. 

Co.,  158  Cal.  626,  112  Pae.  Eep.  182,  Eep.  265;  Crawford  Co.  v.  Hathaway, 

35  L.  E.  A.,  N.  S.,  832;   Modoc  etc.  67  Neb.  325,  93  N.  "W.  Eep.  781,  60 

Co.  V.  Booth,  102  Cal.   151,  36  Pae.  L.  E.  A.  889,  108  Am.  St.  Eep.  647; 

Kep.  431 ;  Miller  &  Lux  v.  Madera  C.  McCook  Irr.  Co.  v.  Crews,  70  Neb.  115, 

Co.,  155  Cal.  59,  99  Pae.  Eep.  502,  22  102  N.  W.  Eep.  249 ;   Clark  v.-  Alla- 

L.  E.  A.,  N.  S.,  391;   MiUer  v.  Bay  man,  71  Kan.  206,  80  Pae.  Eep.  571, 

Cities  W.  Co.,  157  Cal.  256,  107  Pae.  70  L.  E.  A.  971;  Cruse  v.  MeCaaley, 

Eep.   115,   27  L.   E.   A.,   N.   S.,   772;  96  Fed.  Eep.  369;  Morris  v.  Bean,  146 

Fifield  V.  Spring  Valley  Water  Works,  Fed.   Eep.   423;    Kansas  v.   Colorado, 

130  Cal.  552,  62  Pae.  Eep.  1054;  City  206  U.  S.  46,  51  L.  Ed.  956,  27  Sup. 

of  Los  Angeles  v.  Los  Angeles  etc.  Ct.  Eep.   655;    California  etc.  Co.  v. 

Co.,  152  Cal.  645,  93  Pae.  Eep.  869 ;  Enterprise  etc.  Co.,  127  Fed.  Eep.  741 ; 

dis.,  217  U.   S.   217,  54  L.  Ed.  736,  Lux  y.  Haggin,   69  Cal.  255,  4  Pae. 

30  Sup.  Ct.  Eep.  452;  Jones  v.  Conn.,  Eep.  919,  10  Pae.  Eep.  674;   Katz  v. 

39   Ore.   30,   64   Pae.   Eep.    1068,   54  Walkinshaw,    141    Cal.    116,    70    Pae. 

L.  E.  A.  630,  87  Am.  St.  Eep.  634;  Eep.  663,  74  Pae.  Eep.  766,  64  L.  E.  A. 

Meng  V.  Coffey,  67  Neb.  500,  93  N.  236,  99  Am.  St.  Eep.  35;  Wiggins  T. 

W.  Eep.   713,  60  L.  E.  A.  910,   108  Muscupiabe  etc.  Co.,  113  Cal.  182,  45 

Am.  St.  Eep.  697;  Cline  v.  Stock,  71  Pae.  Eep.  160,  32  L.  E.  A.  667,  54 
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preme  Court  of  the  United  States  in  a  case  where  the  State  of 
Kansas  as  riparian  proprietor  claimed  the  right  to  the  undimin- 
ished flow  of  the  stream,  without  actual  use,  as  against  the  State  of 
Colorado,  and  certain  appropriators  therein  where  the  water  di- 
verted was  used  for  the  irrigation  of  arid  lands,  although  the  Court 
found  that  there  was  "perceptible  injury  to  portions  of  the  Arkan- 
sas Valley  in  Kansas,  particularly  those  portions  closest  to  the  Colo- 
rado line,  yet,  to  the  great  body  of  the  valley  it  has  worked  little, 
if  any  detriment.  "2    And  Mr.  Justice  King,  in  commenting  upon 


Am.  St.  Eep.  337 ;  Senior  v.  Anderson, 
130  Cal.  290,  62  Pae.  Eep.  563 ;  Eiver- 
side  W.  Co.  v.  Gage,  89  Cal.  410,  26 
Pae.  Eep.  889;  Charnoek  v.  Higuerra, 
111  Cal.  471,  44  Pae.  Eep.  171,  32  L.  E. 
A.  190,  52  Am.  St.  Eep.  195;  Coleman 
V.  La  Franc,  137  Cal.  214,  69  Pae.  Eep. 
1011;  Boehmer  v.  Big  Eoek  Irr.  Dist., 
117  Cal.  19,  48  Pae.  Eep.  908;  Bar- 
neich  v.  Merey,  136  Cal.  205,  68  Pae. 
Eep.  589 ;  Arroyo  Ditch  Co.  v.  Baldwin, 
155  Cal.  280,  100  Pae.  Eep.  874;  An- 
derson T.  Bassman,  140  Fed.  Eep.  14; 
Ison  V.  Nelson  Mfg.  Co.,  47  Fed.  Eep. 
199;  Lone  Tree  Ditch  Co.  v.  Cyclone 
Ditch  Co.,  51  S.  D.  519,  91  N.  W.  Eep. 
352;  Id.,  26  S.  D.  307,  129  N.  W.  Eep. 
596;    Eedwater    etc.    Co.    v.    Jones, 

S.  D., ,  130  N.  W.  Eep.  85; 

North  Port  Brew.  Co.  v.  Perrott,  22 
Wash.  243,  60  Pae.  Eep.  403;  Vernon 
Irr.  Co.  V.  City  of  Los  Angeles,  106 
Cal.  237,  39  Pae.  Eep.  762;  Hough  v. 
Porter,  51  Ore.  318,  95  Pae.  Eep.  732, 
98  Pae.  Eep.  1083,  102  Pae.  Eep.  728. 

In  Washington,  a  defendant's  an- 
swer claiming  ownership  of  the  water, 
and  right  to  its  use,  because  of  a  home- 
stead entry  made  prior  to  the  appro- 
priation of  the  plaintiff,  was  held  to 
be  fatally  defective  because  the  de- 
fendant did  not  show  that  he  was  mak- 
ing any  beneficial  use  of  the  water. 
Northport  Brewing  Co.  v.  Perrott,  22 
Wash.  243,  60  Pae.  Eep.  403. 

An  injunction  wiU  not  be  issued  to 
restrain  the  unlawful  diversion  of  the 


water  of  a  stream  in  favor  of  a  ri- 
parian proprietor  who  is  taking  no 
advantage  of  his  usufructuary  right, 
but  allows  the  water  to  flow  by  un- 
utilized, further  than  to  vindicate  his 
rights,  and  prevent  a  loss  of  it  by  ad- 
verse user  and  lapse  of  time,  especial- 
ly where  the  diverted  water  is  of  great 
value  to  defendant.  Ulbricht  v.  Bu- 
falia  W.  Co.,  86  Ala.  587,  6  So.  Eep. 
78,  4  L.  E.  A.  572,  11  Am.  St.  Eep. 
72. 

In  Colorado,  it  was  recently  held 
that  the  common-law  doctrine  of  ri- 
parian rights  that  the  riparian  propri- 
etor is  entitled  to  the  continuous  flow 
of  the  stream  does  not  obtain  in  that 
State.  Sternberger  v.  Seaton  etc.  Co., 
45  Colo.  401,  102  Pae.  Eep.  168! 

In  a  recent  case  in  Texas,  it  was 
held  that  a  lower  riparian  owner  is  not 
entitled  to  a  temporary  injunction 
against  the  diversion  of  water  for  the 
irrigation  of  non-riparian  land  in  the 
absence  of  a  showing  that  his  land  is 
now  being  used,  or  is  intended  for  im- 
mediate use,  or  is  prepared  for  agri- 
cultural or  other  purposes,  rendering 
the  use  of  the  water  of  the  river  nec- 
essary and  beneficial.     Biggs  v.  Lef- 

fingweU, Tex.  Civ.  App. ,  132 

8.  W.  Eep.  902. 

2  Kansas  v.  Colorado,  206  TJ.  S.  46, 
51  L.  Ed.  956,  27  Sup.  St.  Eep.  655,  on 
demurrer,  185  TT.  S.  125,  46  L.  Ed. 
838,  22  Sup.  Ct.  Eep.  552. 
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this  last  case  in  a  recent  case  in  Oregon,  said  that  it  '-is  a  strong 
and  commendable  tendency  on  the  part  of  that  great  Court  to  rec- 
ognize that  the  rigid  rules  of  common  law,  as  interpreted  and  sought 
to  be  applied  by  those  insisting  upon  the  'undiminished  flow'  the- 
ory, are  inapplicable  to  the  many  new  and  intricate  questions  nec- 
essarily arising  under  our  form  of  Government  and  throughout  the 
arid  and  semi-arid  sections.  "^  And,  the  Supreme  Court  of  Cali- 
fornia, in  deciding  the  same  question,  in  one  of  its  very  late  de- 
cisions, said:  "The  problems  presented  never  came  within  the 
purview  of  the  common  law.  They  have  been  of  necessity,  therefore, 
and  must  continue  to  be  solved  by  this  Court  as  the  cases  of  first 
impression,  and,  as  in  the  past,  so  in  the  future,  if  a  rule  of  de- 
cision at  common  law  shall  be  found  to  the  radically  changed  con- 
ditions existing  in  this  State,  so  that  its  application' will  work  wrong 
and  hardship  rather  than  betterment  and  good,  this  Court  will 
refuse  to  approve  and  follow  the  doctrine."  And,  commenting 
upon  an  earlier  decision  of  the  same  Court,  it  is  said :  "If  the  doc- 
trine announced  in  Gould  v.  Eaton,*  may  be  thought  to  confer  upon 
a  riparian  proprietor  a  greater^right  than  these,  namely,  the  right 
to  have  all  the  water  of  the  stream  at  all  times  flow  past  his  land, 
without  regard  to  the  question  as  to  whether  or  not  any  diminution 
of  the  flow  does  or  could  injure  him,  then  it  must  be  said  that  the 
doctrine  of  Gould  v.  Eaton  is  to  this  extent  modified  by  later  de- 


cisions 


"  5 


The  above  rule,  applying  as  it  does  to  the  ordinary  flow  of  a 
stream,  applies  with  much  greater  force  where  the  flow  is  aug- 
mented by  flood  water.8    And,  again,  under  the  modern  rule  as 

S  Hough  V.  Porter,  51  Ore.  318,  95  etc.  Co.,  158  Cal.  626,  112  Pae.  Eep. 

Pao.  Eep.  732,  98  Pac.  Eep.  1083,  102  182,  35  L.  E.  A.,  N.  S.,  832. 
Pao.  Eep.  728.  See,  also,  Modoc  etc.  Co.  v.  Booth, 

4  117  Cal.  539,  49  Pao.  Eep.  577,  38  102  Cal.  151,  36  Pac.  Eep.  431 ;  Miller 
L.  E.  A.  181.  &  Lux  y.  Madera  etc.  Co.,  155  Cal.  59, 

5  San  Joaquin  etc.  Co.  v.  Fresno  etc.  99  Pac.  Eep.  502,  22  L.  E.  A.,  N.  S., 
Co.,  158  Cal.  626,  112  Pao.  Eep.  182,  391;  Fifield  T.  Spring  Valley  Water 
35  L.  E.  A.,  N.  8.,  832.  Works,   130   Cal.   552,   62   Pac.   Eep. 

«  The  impounding  and  distribution  1054;  Edgar  t.  Stevenson,  70  Cal.  286, 

of  flood  and  storm  waters  is  not  pro-  11  Pac.  Eep.  704;  Heilbron  v.  76  Land 

hibited  by  law,  but  is  rather  encour-  &  W.  Co.,  80  Cal.  189,  22  Pac.  Eep. 

aged,  where  it  does  not  substantially  62;  Brown  v.  Smith,  10  Cal.  508;  Ort- 

damage  the  existing  riparian  rights  of  man  v.  Dixon,  13  Cal.  33;  McKinney 

others.   San  Joaquin  etc.  Co.  v.  Fresno  v.  Smith,  21  Cal.  374,  1  Morr.  Min. 
185— Kin.  on  Irr. 
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stated  above,  an  injunction  will  not  lie  against  the  diversion  of 
water  by  a  riparian  proprietor,  during  the  period  of  time  that  the 
water  is  not  put  to  an  actual  useJ 

Neither  is  it  the  rule  that  a  lower  riparian  proprietor  must  show 
some  material  damage  to  his  rights  before  a  court  of  equity  will 
grant  an  injunction  ageiinst  an  upper  claimant  who  is  applying  the 
water  of  the  stream  to  some  beneficial  use  or  purpose,  entirely  con- 
fined to  the  "Western  States,  gome  of  the  eminent  authorities  of 
the  Eastern  States,  in  effect,  hold  the  same  rule.s 

§  1614.  A  riparian  owner  with  use  has  a  right  to  injunction 
for  unlawful  diversion. — ^Having  discussed  in  the  preceding  sec- 
tion the  question  of  the  right  of  a  riparian  owner  without  use  to 
an  injunction  against  the  continuing  diversion  of  the  waters  of  a 
stream  which  flows  through  or  by  his  land,^  we  will  now  discuss 
the  proposition  of  the  right  of  a  riparian  proprietor,  who,  up  to  the 
time  of  the  unlawful  diversion  was  actually  applying  the  water  to 
some  beneficial  use  or  purpose,  to  an  injunction  restraining  such 
diversion.    And,  in  general,  we  will  say  that  in  those  States  which 

Eep.  650;  Nevada  etc.  Co.  v.  Kidd,  37  7  Gardner  v.  Wright,  49  Ore.  609, 

Cal.   282;    Smith  v.   O'Hara,  43   Cal.  91  Pae.  Kep.  286;  Mann  v.  Parker,  48 

371,  1  Morr.  Min.  Eep.  671;  Coleman  Ore.  321,  86  Pac.  Eep.  598. 

V.  La  Prane,   137   Cal.   214,   69  Pae.  8  "The   true   test   of   the   principle 

Eep.  1101;  Anaheim  W.  Co.  v.  PuUer,  and  extent  of  the  use  is,  whether  it  is 

150   Cal.   327,   88   Pae.  Eep.   978,   11  to  the  injury  of  the  other  proprietors 

L.  E.  A.,  N.  S.,  1062;  Lux  v.  Haggin,  or  not."     Mr.  Justice  Story  in  Tyler 

69  Cal.  255,  4  Pae.  Eep.  919,  10  Pae.  v.  Wilkinson,  4  Mason  397,  Fed.  Cas. 

Eep.  674;  Miller  &  Lux  t.  Enterprise  No.  14312. 

etc.  Co.,  145  Cal.  652,  79  Pae.  Eep.  See,  also,  Elliott  v.  Pitehburg  E.  Co., 

439;  Crawford  v.  Hathaway,  67  Neb.  10  Cush.  (Mass.)  191,  57  Am.  Dec.  85; 

325,  93  N.  W.  Eep.  781,  60  L.  E.  A.  Howard  v.  IngersoU,  54  U.  S.  13  How. 

889,  108  Am.  St.  Eep.  647;  Miller  v.  381,  14  L.  Ed.  189;  Parker  v.  Ameri- 

Bay  Cities  W.  Co.,  157  Cal.  256,  107  can  etc.  Co.,  195  Mass.  591,  81  N.  E. 

Pac.  Eep.  115,  27  L.  E.  A.,  N.  S.,  772;  Eep.  468,  10  L.  E.  A.,  N.  S.,  584;  Ul- 

Turner  t.  James  Canal  Co.,  155  Cal.  82,  bricht  v.  Eufaula  W.  Co.,  86  Ala.  587, 

99.  Pae.  Eep.  520,  22  L.  E.  A.,  N.  S.,  6  So.  Eep.  78,  4  L.  E.  A.  572,  11  Am. 

401,  132  Am.  St.  Eep.  59,  17  Am.  &  St.   Eep.   72;    3   Kent's   Comm.   429; 

Eng.  Ann.  Cas.  823.  Gould  on  Waters,  3d  Ed.,  p.  422,  and 

But  see  Baxter  v.  Gilbert,  125  Cal.  cases. 

580,  58  Pac.  Eep.  129;  California  etc.  1  See  Sec.  1613. 
Co.  V.  Enterprise  etc.  Co.,  127  Ped. 
Eep.  741. 
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still  adhere  to  the  modified  rule  of  the  common  law  of  riparian 
rights,  the  right  of  a  riparian  owner  to  maintain  an  injunction 
against  a  continuing  diversion  which  invades  his  rights  is  practi- 
cally the  same  as  is  the  right  of  an  appropriator  to  maintain  such 
an  action  for  such  a  purpose  and  discussed  in  a  previous  section.^ 
This  is  also  true,  regardless  of  the  fact  as  to  whether  the  unlawful 
diversion  is  made  by  an  appropriator,  or  by  another  riparian  owner 
upon  the  same  streain.^  If  one  riparian  proprietor  is  taking  more, 
water  out  of  the  stream  than  he  is  justly  entitled  to,  bearing  in 
mind  the  relative  rights  of  all  of  the  other  riparian  proprietors 
upon  the  same  stream,  he  may  be  enjoined  by  another  riparian  pro- 
prietor whose  rights  are  materially  injured  thereby.^  If  the  water 
is  being  diverted  by  an  appropriator,  and  the  rights  of  the  ripa- 
rian owner  are  materially  injured  by  such  diversion,  he  has  the 
same  right  of  action.^    But,  according  to  the  better  rule,  the  rights 


2  See  Sec.  1610. 

s  Union  M.  &  M.  Co.  v.  Dangberg, 
2  Sa-wyer  450,  Fed.  Gas.  No.  11,370, 
8  Morr.  Min.  Eep.  113;  Spargur  v. 
Heard,  90  Gal.  221,  27  Pao.  Eep.  198; 
Miller  &  Lux  v.  Madera  etc.  Go.,  155 
Gal.  59,  99  Pae.  Eep.  502,  22  L.  E.  A., 
N.  S.,  391;  Huffner  v.  Sawday,  153 
Cal.  86,  94  Pae.  Eep.  424;  Anaheim 
W.  Go.  T.  FuUer,  150  Cal.  327,  88  Pae. 
Eep.  978,  11  L.  E.  A.,  N.  S.,  1062; 
Senior  v.  Anderson,  130  Gal.  290,  62 
Pae.  Eep.  563;  Heilbron  v.  76  Land 
&  W.  Co.,  80  Cal.  189,  22  Pae.  Eep. 
62;  Slattery  v.  Harley,  58  Neb.  575, 
79  N.  W.  Eep.  151;  Moore  v.  Clear 
Lake  Water  Works,  68  Cal.  147,  8 
Pao.  Eep.  816;  Conkling  v.  Pae.  Imp. 
Co.,  87  Cal.  296,  25  Pae.  Eep.  399; 
Gould  V.  Baton,  117  Cal.  539,  49  Pae. 
Eep.  577,  38  L.  E.  A.  181;  Eigney  v. 
Taeoma,  etc.  Co.,  9  Wash.  576,  38  Pao. 
Eep.  147,  26  L.  E.  A.  425;  Santa  Eosa 

Irr.  Go.  V.  Pecos  etc.  Co.,  Tex. 

Civ.  App. ,  92  S.  W.  Eep.  1014. 

4  Jones  V.  Conn,  39  Ore.  30,  64  Pae. 
Eep.  855,  65  Pae.  Eep.  1068,  54  L. 
E.    A.    630,    87    Am.    St.   Eep.    634; 


Williams  v.  Altnow,  51  Ore.  275,  95 
Pae.  Eep.  200,  97  Pae.  Eep.  539; 
Eogers  v.  Overaoker,  4  Cal.  App.  333, 
87  Pae.  Eep.  1107;  Harrington  v. 
Demaris,  46  Ore.  Ill,  77  Pae.  Eep. 
603,  82  Pae.  Eep.  14,  1  L.  E.  A.,  N.  S., 
756;  Strong  v.  Baldwin,  137  Cal.  432, 
70  Pae.  Eep.  288;  U.,  154  Cal.  150, 
97  Pae.  Eep.  178;  Coleman  v.  La 
Franc,  137  Cal.  214,  69  Pae.  Eep. 
1011;  Van  Bibber  v.  Hilton,  84  Gal. 
585,  24  Pae.  Eep.  308,  Huffner  v. 
Sawday,  153  Cal.  86,  94  Pae.  Eep. 
424;  Mace  v.  Mace,  40  Ore.  586,  67 
Pae.  Eep.  660,  68  Pae.  Eep.  737. 

But  a  diversion  of  water  will  not 
be  restrained  at  the  suit  of  a  riparian 
owner,  unless  such  diversion  dimin- 
ishes the  quantity  of  water  which 
would  otherwise  have  flowed  in  the 
natural  channel.  Creighton  v.  Kaweah 
etc.  Co.,  67  Cal.  221,  7  Pae.  Eep. 
658. 

5  Miller  &  Lux  v.  Madera  etc.  Co., 
155  Cal.  59,  99  Pae.  Eep.  502,  22  L. 
E.  A.,  N.  ■  S.,  391;  Anaheim  Union 
W.  Co.  V.  Fuller,  150  Gal.  327,  88  Pae. 
Eep.  978,  11  L.  E.  A.,  N.  8.,  1062; 
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of  an  upper  proprietor  to  the  use  of  the  waters  of  a  stream  for  irri- 
gation purposes  are  superior  to  those  of  a  lower  owner  without  use.^ 
But,  in  each  case,  under  the  latest  exposition  of  the  law  upon  the 
subject,  a  lower  riparian  owner  must  show  some  damage  in  order 
to  restrain  a  diversion  above  his  land,  where  the  water  so  diverted 
is  applied  to  a  beneficial  use  or  purposed  In  other  words,  a  ripa- 
rian owner  will  not  be  permitted  to  invoke  the  power  of  a  court  of 
equity  to  enjoin  the  diversion  of  water  above  him,  when  the  amount 
diverted  would  not  be  used  by  him,  and  would  cause  no  loss  or 
injury  to  him  or  his  land,  present  or  prospective,  but  would  greatly 
benefit  the  party  diverting  it.^  And,  upon  this  subject  the  Texas 
Court  has,  as  it  seems  to  us,  adopted  the  proper  rule  of  law.  It 
was  there  held  that  a  lower  riparian  owner  can  not  invoke  a  court  of 
equity  to  enjoin  the  use  of  water  by  an  appropriatbr,  or  a  non- 
riparian  owner,  without  showing  that  his  own  land  is  being  used, 
or  intended  for  immediate  use,  or  is  prepared  for  agricultural  or 
other  purposes,  which  render  the  use  of  the  water  necessary  and 
beneficial.^  So,  also,  where  a  spring  rises  on  the  land  of  one  person 
and  has  sufficient  flow  to  form  a  water  course,  which  runs  through 
the  land  of  a  lower  owner,  an  injunction  will  be  granted  the  latter 
owner,  who  insists  that  the  stream  be  permitted  to  flow  without 
material  alteration  or  diminution  of  the  quantity  of  water.  1° 

In  a  preceding  section  we  discussed  the  proposition  that  unrea- 
sonable delay,  or  laches,  to  enforce  or  protect  a  right  at  the  proper 

Lux  v.  Haggin,  69  Gal.  255,  4  Pae.  v.  Feige,  137  Gal.  39,  69  Pae.  Eep. 

Eep.  919,  10  Pae.  Eep.  674;  Andrews  618,  59  L.  E.  A.  333,  92  Am.  St.  Bep. 

V.  Donnelly,  Ore.  — -,  116  Pae.  77;   Veinon  Irr.  Co.  v.  City  of  Los 

Eep.  569 ;  Miller  v.  Baker, Wash.  Angeles,  106  Gal.  237,  39  Pae.  Eep. 

,  122  Pae.  Eep.  604.  762 ;  Cruse  v.  MeCauley,  96  Fed.  Eep. 

6  Oormiek  v.  Arthur,  31   Tex.  Civ.  369;    Peregojr  v.   MeKiasiek,   79   Cal. 
App.  579,  73  S.  W.  Eep.  410.  572,  21  Pae.  Eep.  967;  Mason  v.  Cot- 

7  See  previous  section,  1613.  ton,  2  MeCreary  82,  4  Fed.  Kep.  792; 

8  Modoc  etc.  Co.  v.  Booth,  102  Gal.  Gutierrez  v.  Wege,   145  Gal.   730,  79 
151,  36  Pae.  Eep.  431;   San  Joaquin  Pae.  Eep.  449. 

etc.  Co.  T.  Fresno  etc.  Co.,  158  Cal.  9  Biggs   v.   LefSngwell,   Tex. 

626,  112  Pae.  Eep.  182,  35  L.  E.  A.,     Civ.  App.  ,  132  S.  W.  Eep.  902. 

N.  S.,  832;  Mentone  Irr.  Go.  v.  Eed-  10  HoUett  v.  Davis,  54  Wash.  826, 

lands  etc.  Co.,  155  Cal.  323,  100  Pae.  103  Pae.  Eep.  423;  Bartlett  v.  O'Gon- 

Eep.   1082,  22  L.  E.  A.,  N.  S.,  382,  nor,  102  Gal.  17,  36  Pae.  Eep.  513. 
17  Am.  &  Eng.  Ann.  Gas.  1222;  Fisher 
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time  would  bar  a  right  of  action  for  an  injunction,  ii  This  propo- 
sition applies  with  equal  force  to  a  riparian  owner  who  has  unrea- 
sonably delayed  bringing  his  action  to  protect  his  rights,  where 
otherwise  he  could  maintain  such  an  action.  12  But,  although  the 
Court  may  refuse  to  grant  the  injunction,  he  may  still  have  his 
action  for  damages  for  the  injuries  incurred.i^ 

§  1615.    Riparian  owner's  right  to  protection  for  future  use. — 

The  great  weight  of  the  modern  authority  being  to  the  effect  that 
a  lower  riparian  owner  is  not  entitled  to  an  injunction,  where  he 
is  not  actually  using  the  water  flowing  by  his  lands,  and  where  his 
rights  are  not  materially  and  substantially  injured  by  a  diversion 
by  an  upper  claimant  who  is  actually  putting  the  water  to  bene- 
ficial use ;  1  but  that  he  is  entitled  to  injunctive  relief  where  he  was 
actually  using  the  water,  and  his  rights  are  substantially  injured,^ 
the  question  naturally  arises  as  to  how  long  a  time  such  a  riparian 
owner,  after  his  rights  have  vested  as  such,  is  to  be  given  within 
which  to  put  the  water  to  a  beneficial  use.  In  other  words,  what 
right  has  a  riparian  owner  to  protection  by  injunction  of  his  rights 
for  future  use  ?  In  answer  to  this  we  will  say  it  should  depend  upon 
the  facts  and  circumstances  of  each  particular  case.  In  some  eases 
he  is  not  entitled  to  a^y  protection  at  all,  as  where  the  water  could 
not  be  used  by  him,  and  where,  by  the  diversion  above,  there  is"  no 
loss  or  injury  to  him  or  to  his  land,  present  or  prospective. ' '  Such 
would  be  a  case  where  the  land  was  high  and  rocky  and  incapable  of 
cultivation;  or,  again,  where  the  land  was  so  low  that  the  riparian 
owner  had  too  much  water  as  it  was,^  or  where  there  was  ample 
water  for  aU.* 

11  That   there   must   be   no   laches,      Gal.   255,   4  Pae.   Eep.   919,   10   Pae. 
see  Sec.  1605.  ^  Eep.  674. 

See,  also,  for  the  defense  of  laches,  13  See  Sees.  1660  et  seq. 

Sec.  1634.  iSee  Sees.  1611-1614. 

12  City  of  New  York  v.  Pine,   185  2  See  Sec.  1614. 

XT.  S.  93,  46  L.  Ed.  820,  22  Sup.  Ct.  3  Modoe  etc.  Co.  v.  Booth,  102  Cal. 

Eep.    592;    modifying   Id.,   112    Fed.  151,  36  Pao.  Eep.  431;  Vernon  Irr.  Co. 

Eep.  98;  Loud  Gold  M.  Co.  v.  Blake,  v.  Los  Angeles,  106  Cal.  237,  39  Pae. 

24  Fed.  Eep.  249;  Verdugo  etc.  Co.  Eep.  762. 

V.   Verdugo,    152    Cal.    655,    93    Pae.  4  Clark   v.   Allaman,   71   Kan.   206, 

Rep.  1021;   Thomas  v.  Woodman,   23  80  Pae.  Eep.  571,  70  L.  E.  A.  971; 

Kan.   217,   33    Am.   Eep.    156;    Clark  Morris   v.   Bean,   123   Fed.  Eep.   618, 

V.  Cambridge   Irr.   Co.,  45  Neb.   798,  146  Fed.  Eep.  423. 

64  N.  W.  Eep.  239 ;  Lux  v.  Haggin,  69  See,  also,  Jones  v.  Conn,  89  Ore.  30, 
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Where  the  use  of  the  water  by  the  lower  riparian  proprietor  is 
possible,  as  is  the  ease  with  appropriators,  he  should  be  given  a 
reasonable  time  within  which  to  actually  apply  the  water  to  that 
use;  and,  as  to  what  constitutes  such  a  reasonable  time  is  a  ques- 
tion of  fact  dependent  upon  the  circumstances  of  each  particular 
case.  He  should  not  by  the  aid  of  a  court  of  equity  in  granting  an 
injunction  against  the  diversion  by  upper  claimants  for  actual 
use  be  permitted  to  hold  his  rights  indefinitely,  upon  the  theory 
that  he  may  possibly  some  time  in  the  future  use  the  water  for 
some  indefinite  purpose;  and,  in  the  meantime,  with  the  assistance 
of  the  Court,  permit  the  water  to  run  to  waste.  The  Texas  Court 
has  gone  even  further  than  this  in  a  recent  case,  in  holding  that  a 
lower  riparian  proprietor  without  actual  use  is  not  entitled  to  even 
a  temporary  injunction  against  the  diversion  of  water  for  the  irri- 
gation of  non-riparian  land  by  an  appropriator,  in  the  absence  of 
a  showing  that  the  water  is  intended  for  immediate  use,  or  that  his 
land  is  prepared  for  agricultural  or  other  purposes,  rendering  the 
use  of  the  water  therefor  necessary  and  beneficial. ^ 

§  1616.  Injunctions  against  unlawful  diversion  of  subterranean 
waters. — In  a  previous  portion  of  this  work  we  have  discussed  at 
length  the  subject  of  the  acquisition  of  rights  to  the  use  of  the 
waters  of  subterranean,  or  underground  waters.^  The  right  of 
action  to  enjoin  the  wrongful  diversion  of  the  waters  of  subterra- 
nean streams  whose  courses  are  known  and  defined,  does  not  differ 
materially  from  the  right  of  such  an  action  for  the  wrongful  di- 
version of  the  waters  of  surface  streams.^     But  the  party  seeking 

64  Pac.  Eep.  855,  65  Pac.  Eep.  1068,  The  right  of  a  riparian  owner  to  the 

54  L.  E.  A.  630,  87  Am.  St.  Eep.  634;  use   of   the   stream   for   irrigation   is 

Meng    V.    Coffey,    67    Neb.    500,    93  limited   to   the  amount  actually   used 

N.  W.  Eep.  713,  60  L.  E.  A.  910,  108  by  him  for  proper  irrigation  purposes 

Am.   St.   Eep.   697;    Crawford  Co.   v.  within  a  reasonable  time  after  settle- 

Hathaway    (Hall),   67   Neb.   325,   93  ment  on  the  land,  not  exceeding  the 

N.  W.  Eep.  781,  60  L.  E.  A.  889,  108  carrying  capacity  of  his  ditch.    Sten- 

Am.  St.  Eep.  647;   MeCook  Irr.  Co.  ger  v.  Tharp,  17  S.  D.  13,  94  N.  W. 

V.   Crews,   70   Neb.    109,   102   N.   W.  Eep.  402. 

Eep.  249;  Cline  v.  Stock,  71  Neb.  70,  See,  also,  MoCook  Irr.  Co.  v.  Crews, 
98  N.  W.  Eep.  454,  102  N.  W.  Eep.  70  Neb.  109,  96  N.  W.  Eep.  996. 
265.                               ■  1  See  Chaps.  59-62,  Sees.  11481211. 
5  Biggs    V.    LefSjigwell, Tex.  2  For  subterranean  known  and   de- 
Civ.  App. ,  132  S.  W.  Eep.  902.  fined  streams,  see  Sees.  1115-1160. 
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the  injunction  must,  by  proper  and  competent  testimony,  prove  that 
the  stream  from  which  he  claims  the  wrongful  diversion  was  made 
is  the  same  as  that  from  which  he  claims  his  rights;  and,  where  he 
does  not  do  this  the  injunction  will  be  refused.^ 

When  we  come  to  the  subject  of  those  underground  waters  whose 
courses  are  unknown  and  undefined,  such  as  the  waters  of  artesian 
basins,*  saturated  strata,^  and  percolations,®  which  waters  underlie 
in  common  the  lands  of  several  or  many  land  owners,  the  right  of 
one  of  these  land  owners  to  enjoin  another  from  drawing  off  more 
than  his. proportion  of  these  waters  by  means  of  wells  or  other  de- 
vices upon  his  own  lands,  depends  upon  the  rule  of  law  governing 
such  waters  in  the  jurisdiction  where  such  acts  are  being  carried  on. 
In  those  jurisdictions  which  follow  the  strict  rule  of  the  common 
law  governing  all  forms  of  percolations,  an  action  in  equity  to  en- 
join one  land  owner  from  drawing  off  all  of  the  percolating  waters 
found  in  his  lands  will  not  lie,  such  waters  being  considered  a  part 
of  the  very  soil  itself,  to  which  the  owner  is  entitled  as  much  as  he 
is  to  the  very  stones  <and  gravel  thereon,  and  any  interference  by 


For  injimetions  against  the  wrong- 
ful diversion  of  water,  see  Sees.  1610- 
1615. 

Monteeito  etc.  Co.  v.  Santa  Bar- 
bara, 144  Cal.  578,  77  Pae.  Rep.  1113; 
McClellan  v.  Hurdle,  3  Colo.  App.  434, 
33  Pae.  Rep.  280;  Whitmore  v.  Utah 
Fuel  Co.,  26  Utah  488,  73  Pae.  Rep. 
764;  Medano  D.  Co.  v.  Adams,  29 
Colo.  317,  68  Pae.  Eep.  431;  Still- 
water W.'  Co.  V.  Farmer,  89  Minn. 
58,  93  N.  W.  Rep.  907,  60  L.  E.  A. 
875,  99  Am.  St.  Rep.  541. 

Where  the  rights  of  a  riparian 
owner  were  not  affected  by  the  diver- 
sion of  the  underflow  of  a  stream  by 
means  of  pipe  lines  and  a  dam  above 
his  lands,  an  action  for  an  injunction 
will  not  lie  in  his  behalf.  Mentone 
Irr.  Co.  V.  Redlands  etc.  Co.,  155  Cal. 
323,  100  Pao.  Rep.  1082,  22  L.  R.  A., 
N.  S.,  382,  17  Am.  &  Eng.  Ann.  Cas. 
1222. 


See,  also,  Tarwood  v.  West  Los 
Angeles  W.  Co.,  132  Cal.  204,  64  Pae. 
Eep.  275. 

3  McClellan  v.  Hurdle,  3  Colo.  App. 
434,  33  Pao.  Rep.  280. 

The  burden  of  proof  to  show  the 
existence  of  an  underground  stream 
of  water  is  upon  the  one  asserting  the 
right  to  its  use.  Barclay  v.  Abraham, 
121  Iowa  619,' 96  N.  W.  Rep.  1080, 
64  L.  R.  A.  255,  100  Am.  St.  Eep.  365. 

The  only  difference  in  the  applica- 
tion of  the  law  to  surface  and  subsur- 
face streams  ia  in  ascertaining  the 
character  of  the  stream.  Tampa  Wa- 
terworks Co.  V.  CliAe,  37  Fla.  586,  20 
So.  Rep.  780,  33  L.  R.  A.  376,  53  Am. 
St.  Rep.  262. 

4  For  the  rights  in  artesian  waters, 
see  Sees.  1166-1184. 

5  See  Sec.  1196. 

6  See  Sees.  1197-1200. 
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him  with  such  waters  found  on  his  own  lands,  as  to  the  neighhoring 
land  owners,  is  considered  damnum  absque  injuria^ 

But  in  those  jurisdictions  which  follow  the  rule  of  correlative 
rights  of  the  owners  of  lands  overlying  these  waters,  especially  as 
laid  down  in  the  case  of  Katz  v.  Walkinshaw,*  such  waters  being 
considered  the  property  of  all  the  land  owners  whose  lands  overlie 
them  in  common,  it  is  held  that  an  action  for  an  injunction  in  be- 
half of  one  land  owner  again^  another,  who  is  drawing  off  more 
than  his  fair  proportion  of  such  common  waters,  will  lie,  especially 
where  the  actual  use  of  the  plaintiff  to  his  proportion  of  such  waters 
is  being  interfered  with  by  such  acts.^  In  a  recent  case,  holding 
that  an  injunction  would  lie  against  such  an  invasion  of  a  land 
owner's  right,  and  reaffirming  the  doctrine  as  decided  in  the  case 
of  Katz  V.  Walkinshaw,  the  Supreme  Court  of  CEtlifornia  said: 
"The  common  law  rule  was  rejected  as  inapplicable  to  the  condi- 
tions of  this  State,  and  the  rule  of  sic  utere  tuo  announced,  and, 
applying  it,  it  was  held  that  the  rights  of  the  parties  in  the  suit  to 
take  these  particular  waters  were  correlative,  and  that  the  defend- 
ant could  not  divert  them  for  sale  elsewhere,  so  as  to  prevent  the 
plaintiff  from  obtaining  a  reasonable  supply  for  irrigation  and 

7  See  See.  1188.  M.  Co.,   17  Utah  444,  54  Pae.  Eep. 

See,  also,  Gould  on  Waters,  3(J  Ed.,  244,  70  Am.  St.  Rep.  810;   Hosier  v. 

Sees.   282-290;   Acton  v.  Blundell,  12  Caldwell,   7  Nev.   363;   Willow  Creek 

Mees.  &  W.  324,  13  L.  J.  Exeh.,  N.  S.,  Irr.  Co.  v.  Miehaelson,  21  Utah  248, 

289.  60  Pac.  Eep.  943,  51  L.  E.  A.  280,  81 

Water  standing  in  land  underneath  Am.  St.  Eep.  687;  Sullivan  v.  North- 
the  surface,  or  passing  through  it  by  em  Spy  Mia.  Co.,  11  Utah  438,  40 
filtration,  percolation,  chemical  at-  Pae.  Eep.  709,  30  L.  E.  A.  186;  Han- 
traction,  or  in  undefined  and  unknown  sen  v.  McCue,  42  Cal.  303,  10  Am. 
streams,  belongs  to  the  land,  and  the  Eep.  299;  Cross  v.  Kitts,  69  Cal.  217, 
incidental  drying  up  of  springs  caused  10  Pae.  Eep.  409,  58  Am.  St.  Eep. 
by  the  escape  of  such  waters  into  and  558. 

out   through  a  tunnel   driven  by   one  8  141  Cal.  116,  70  Pae.  Eep.  663,  74 

on  his  own  land  is  damnun  absque  in-  Pae.  Eep.   766,   64  L.  E.  A.  236,  99 

jvria.    Herriman  Irr.  Co.  v.  Keel,  25  Am.  St.  Eep.  35. 

Utah  96,   69  Pae.  Eep.  719,  holding  9  Katz  v.  Walkinshaw,  supra. 

that  an  injunction  would  not  He.  An  injunction  will  lie  to  restrain  a 

See,  also,  Herriman  Irr.  Co.  v.  But-  threatened      permanent      interference 

terfield  etc.  Co.,  19  Utah  453,  57  Pae.  with  the  rights  of  the  owner  of  the 

Eep.  537,  51  L.  E.  A.  930;   Boyce  v.  fee  with  respect  to  percolating  water. 

Cupper,    37   Ore.    256,    61   Pae.   Eep.  Bonetti  v.  Euiz,  15  Cal.  App.  7,  113 

642;   Crescent  M.  Co.  v.  Silver  King  Pae.  Eep.  118. 


AGAINST    DrVEESION    OF   SUBTBEEANEAN   WATEES.      2953 

other  ordinary  uses  upon  his  land.  The  doctrine  thus  announced 
in  this  pioneer  ease  has  been  subsequently  followed,  so  that  the 
rule  is  now  settled  beyond  further  question."  i"  But,  before  either 
a  preliminary  or  a  final  injunction  in  such  cases  will  be  granted, 
there  must  be  the  clearest  showing  upon  the  part  of  the  party  seek- 
ing such  relief,  that  there  is  imminent  danger  of  irreparable  and 
substantial  injury  to  his  rights,  and  that  the  diversion  complained 
of  is  the  real  cause  of  such  injury,  and,  further,  that  he  has  not 
been  guilty  of  laches  or  unreasonable  delay  in  seeking  to  protect 
such  rights.ii  Therefore,  it  is  held  that  percolating  waters  may 
be  developed  by  means  of  a  tunnel  and  conducted  away  from  the 
land,  as  against  the  owners  of  adjoining  lands,  where  the  waters 
would  otherwise,  in  their  natural  flow,  sink  into  the  ground  and 
be  lost.  12  Also,  where  the  complainant  stood  by  while  a  develop- 
ment was  made  for  public  use,  and  had  suffered  it  to  proceed  at 
large  expense  to  a  successful  operation,  having  reasonable  cause  to 


10  Miller  v.  Bay  Cities  W.  Co.,  157 
Cal.  256,  107  Pae.  Eep.  115,  27  L. 
E.  A.,  N.  S.,  772,  citing  McClintoek 
V.  Hudson,  141  Cal.  275,  74  Pae.  Eep. 
849. 

See,  also,  Cohen  v.  La  Canada,  142 
Cal.  437,  76  Pae.  Eep.  47;  Id.,  151 
Cal.  680,  91  Pae.  Eep.  584,  11  L.  E. 
A.,  N.  S.,  752;  Montecito  etc.  Co. 
V.  Santa  Barbara,  144  Cal.  578,  77 
Pae.  Eep.  1113;  Verdugp  Canyon  W. 
Co.  V.  Veidugo,  152  Cal.  655,  93  Pae. 
Eep.  1021;  Burr  v.  Maelay  Eaneho 
Co.,  154  Cal.  428,  98  Pae.  Eep.  260; 
Id.,  160  Cal.  268,  116  Pae.  Eep.  715; 
Hudson  V.  Dailey,  156  Cal.  617,  105 
Pae.  Eep.  748. 

See,  also,  Los  Angeles  v.  Hunter, 
156  Cal.  603,  105  Pae.  Eep.  755.; 
Newport  v.  Temescal  W.  Co.,  149  Cal. 
531,  87  Pae.  Eep.  372,  6  L.  E.  A., 
N.  S.,  1098;  Bonetti  v.  Euiz,  15  Cal. 
App.  7,  113  Pae.  Eep.   118. 

llKatz   V.   Walkinshaw,   supra. 

"The  decision  of  Katz  v.  Walkin- 


shaw is  adhered  to,  but  as  plaintiffs, 
on  the  facts,  failed  to  establish  any 
ground  for  relief  under  the  princi- 
ples there  laid  down,  no  amplification 
of  those  principles  becomes  neces- 
sary." Newport  v.  Temescal  W.  Co., 
149  Cal.  531,  87  Pae.  Eep.  372,  6  L. 
R.  A.,  N.  S.,  1098. 

The  doctrine  of  correlative  rights 
in  percolating  waters  was  a  change 
in  the  law,  so  that  a  clear  case  must 
be  made  thereunder  to  justify  an  in- 
junction to  prevent  a  continuance  of 
the  use  of  such  waters,  taken  in  good 
faith  before  such  doctrine  was  enun- 
ciated, and  which  use  was  in  full 
operation  at  that  time.  Barton  v. 
Eiverside  W.  Co.,  155  Cal.  509,  101 
Pae.  Eep.  790,  23  L.  E.  A.,  N.  S., 
331. 

•12  Cohen  v.  La  Canada  etc.  Co.,  151 
Cal.  680,  91  Pae.  Eep.  584,  11  L.  E. 
A.,  N.  S.,  752;  for  first  appeal,  see 
142  Cal.  437,  76     Pae.  Eep.  47. 
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believe  that  it  would  affect  his  own  water  supply,  an  injunction 
against  the  continued  use  of  such  waters  would  be  refused.^^ 

The  general  rule  that  an  injunction  will  not  be  issued  enjoining 
the  use  of  water  by  the  defendant  when  the  plaintiff  does  not  need 
the  same,  also  applies  to  subterranean  waters.^* 

§  1617.  Right  of  riparian  owner  to  an  injunction  against  negli- 
gent logging. — As  we  diseusseci  in  a  previous  section  of  this  work, 
streams  of  water,  which  in  their  natural  condition  are  capable  of 
floating  logs  and  timber  to  market  are  deemed  to  be  navigable 
waters.  1  Again,  streams  of  water,  which  are  not  in  their  nature 
capable  of  floating  logs,  may  by  dams  and  other  artificial  works  be 
made  capable  of  such  service.  And  when  such  is  the  ease,  where 
the  rights  of  riparian  owners  and  appropriators  are  not  materially 
and  irreparably  injured  by  such  a  use  of  the  stream,  it  is  always 
permitted.  But  such  operations  must  be  carefully  conducted  and 
if  material,  irreparable  injury  is  caused  thereby,  either  in.  the  inter- 
ference with  the  flow  of  the  stream  or  to  the  banks  of  the.  stream  or 
the  lands  of  the  riparian  owners,  an  action  for  damages  will  lie,2 
or  if  such  acts  are  continued  or  threatened,  an  action  for  an  injunc- 
tion will  lie  against  such  use.^ 

But,  if  there  is  no  such  material,  irreparable  injury,  or  if  there  is 

i  3  Barton  v.  Eiverside  W.  Co.,  155  tiff  was  entitled  to  an  injunction  to 

Cal.   509,   101   Pae.   Eep.   790,   23  L.  prevent    irreparable     injury,    and   to 

E.,  A.,  N.  S.,  331.  avoid  a  nmltipKeity  of  suits.     Hains 

14  Burr  V.  Maclay  Eancho  Co.,  154  v.   Hall,   17   Ore.    165,  20   Pae.   Eep. 

Cal.  428,  98  Pae.  Eep.  260.  831,  3  L.  E.  A.  609. 

1  See   Sees.   344-846.  See,  also,  Watldnson  v.  MeOoy,  23 

2- Tor    damages   for   negligent   log-  Wash.  372,  63  Pae.  Eep.  245;   Mon- 

ging,  see  Sec.  1679.  roe    Mill    Co.    v.    Menzel,    35    Wash.  . 

3  Where    the     facts    show    that    a  487,   77  Pae.  Eep.  813,  70  L.  E.  A. 

stream  is  not  navigable  for  floating  272,  102  Am.  St.  Eep.  905;  Matthews 

logs  without  doing  irreparable  injury  v.  Belfast  Mfg.  Co.,  35  Wash.  662,  77 

to  an  estate  through  whieh  it  flows,  Pae.   Eep.   1046;   AVhite  v.   Codd,  39 

and   the   defendant   claims   the   right  Wash.   14,   80   Pae.  Eep.   836;    Shep- 

to  use  such  stream  for  that  purpose,  hard  v.   Coeur  d'Alene  Lbr.   Co.,   16 

not    only    for    himself,    but    for    the  Idaho  293,  101  Pae.  Eep.  591;  Kamm 

public,  and  threatens  to  oomm'it  and  v.  Normand,  50  Ore.  9,  91  Pae.  Eep. 

claims  the  right  to  repeat  numerous  448,  11  L.  E.  A.,  N.  8.,  290,  126  Am. 

trespasses  which  the  exercise  of  such  St.    Eep.    698;     Berryman    v.    Bast 

right  necessarily  involves,  it  was  held  Hoquiam    Boom    &    Log    Co.,   — — 

by  the  Oregon  Court  that  the  plain-  Wash.  ,  124  Pae.  Eep.  130. 
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an  adequate  remedy  at  law,  or  the  waters  of  the  stream  can  be  used 
for  both  purposes,  an  action  for  an  injunction  can  not  be  main- 
tained; but  the  party  claiming  to  be  injured  will  be  left  to  an 
action  at  law  for  damages.* 

And  therefore  when  the  interference  with  the  flow  of  the  stream 
was  by  the  construction  of  dams  and  it  was  sought  to  enjoin  such 
interference  by  a  riparian  owner,  it  was  held  in  a  very  recent  case 
by  the  Supreme  Court  of  California  that  a  riparian  owner  must 
show  some  damage  in  order  to  restrain  an  upper  owner  from  the 
beneficial  use  of  the  water  and  that  an  upper  riparian  owner  may 
dam  the  waters  of  a  stream  for  the  purpose  of  floating  logs  therein 
if  such  use  did  not  interfere  with  the  water  rights  of  the  lower 
owner.  In  other  words,  the  Court  held  that  the  lower  riparian 
owner  was  not  entitled  to  the  undiminished  flow  of  a  stream,  with 
out  damage,  where  the  water  was  used  above  for  this  beneficial 
purpose.^ 

§  1618.  Injunctions  against  the  interference  with  easements. — 
An  action  for  an  injunction  will  lie  to  prevent  the  continuous  or 
threatened  interference  with  the  use  of  an  easement,  granted  for 
the  purpose  of  the  construction  and  operation  of  ditches,  canals,  or 
other  works  over  the  lands  of  another.  ^    So,  the  owner  of  an  estate 

*  For   damages    for   negligent   log-  from  operating  under  a  grant  of  right 

j  ging,  see  Sec.  1679 ;  Winsor  v.  Han-  of  way  for  a  pipe  line,  together  with 

son,  40  Wash.  423,  82  Pac.  Eep.  710;  the   right  to   divert  the  waters   of   a 

I  Sengstacken    v.    MeCormac,    46    Ore.  certain  stream,  plaintiff  was  entitled 

171,    79   Pac.    Eep.    412;    Bryant    v.  to   prevent   such   threatened   interfer- 

Prank  H.  Lamb  Co.,  37  Wash.  168,  79  ence  by  injunction.    Everett  W.  Co.  v. 

Pac.  Eep.   622;   Lownsdale  v.   Gray's  Powers,  37  Wash.  143,  79  Pac.  Eep. 

Harbor  Boom  Co.,  36  Wash.  198,  78  617. 

Pac.  Eep.  904;  Watkins  v.  Dorris,  24  See,   also.   Tew  v.  Powar,  37   Colo. 

Wash.   636,  64  Pac.  Eep.  840,  54  L.  392,   86   Pac.  Eep.   342;    Castle  Eock 

E.  A.,  199.  etc.  Co.  v.  Jurisch,  67  Neb.  377,   93 

5  San  Joaquin  etc.  Co.  v.  Fresno  etc.  N.  W.  Eep.  690. 

Co.,  158  Cal.  626,  112  Pac.  Eep.  182,  An     injunction     will     be     granted 

;35  L.  E.  A.,  N.  S.,  832.  against  the  interference  with  a  right 

See,  also.  Sees.  1611-1615.  of  way  granted  to  a  city  for  a  pipe 

1  For  the  acquisition  of  rights   of  line,  where  the  grantor  interferes  with 

jway  over  private  lands,  see  Sees.  972-  the  construction  of  a  telephone  line 

993.  convenient     for     the     proper     repair. 

Where  the   owners   of   certain   real  maintenance,    and    operation    of   the 

'  estate  threatened  to  prevent  plaintiff  pipe  1^^,   where   the   same   does   not 
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in  a  dominant  tenement,  or  the  occupant  of  such  tenement,  may 
maintain  an  action  for  the  enforcement  of  an  easement  attached 
thereto.2  The  owner  of  an  easement  has  a  right  of  entry  upon  the 
servient  estate,  to  make  repairs  and  to  clean  out  his  ditch  and  canal 
and  if  the  land  owner  interferes  he  may  maintain  an  action  for  an 
injunction.^  But  it  is  held  that  a  city  owning  an  easement  across 
the  lands  oi  a  person  will  not  be  granted  an  injunction  against  the 
owner  of  the  land  to  restrain  Sim  from  allowing  his  cattle  to  feed 
and  graze  in  the  field  along  the  banks  of  the  ditch  and  to  cross  over 
and  wade  through  the  waters  thereof,  for  the  reason  that  the  duty 
of  protecting  the  easement  is  upon  the  owner  of  the  easement  and 
not  upon  the  owner  of  the  fee.* 

An  action  for  an  injunction  will  also  lie  by  a  land  owner  to  re- 
strain the  defendants  from  conducting  or  maintaining  any  ditch, 
canal,  or  other  works  on  his  land,  or  from  maintaining  any  flow  of 
water  over  his  lands.^ 


interfere  with  the  land  owner's  use  of 
the  land.  City  of  Portland  v.  Metz- 
ger,  58  Ore.  276,  114  Pao.  Eep.  106. 

See,  also,  for  the  interference  with 
ditches  and  canals,  etc..  Sec.  1619. 

2  Los  Eobles  W.  Co.  v.  Stoneman, 
146  Cal.  203,  79  Pac.  Eep.  880;  Hoyt 
V.  Hart,  149  Cal.  722,  87  Pac.  Eep. 
569,  where  the  right  to  the  joint  use 
of  a  ditch  was  determined  as  be- 
tween the  parties  in  an  action  brought 
to  enjoin  the  defendant  from  inter- 
fering with  his  easement  to  carry  wa- 
ter from  an  irrigation  ditch  through 
the  defendant's  land. 

3  Stufflebeem  v.  Adelsbach,  135  Cal. 
221,  67  Pac.  Eep.  140;  Hutchinson 
V.  Watson  D.  Co.,  16  Idaho  484,  101 
Pac.  Eep.  1059,  133  Am.  St.  Bep.  125. 

See,  also,  for  the  right  of  entry  to 
make  repairs.  See.  992,  993. 

4  City  of  Bellevue  v.  Daly,  14  Idaho 
545,  94  Pae.  Eep.  1087,  15  L.  B.  A., 
N.   S.,   992;    Swanson    t.    Groat,   12 


Idaho  148,  85  Pac.  Eep.  384;  Durfee 
V.  Garvey,  78  Cal.  546,  21  Pae.  Bep. 
302. 

But  see  City  of  Portland  v.  Metz- 
ger,  58  Ore.  276,  114  Pac.  Eep.  106, 
where  under  a  grant  of  a,  right  of 
way  no  right  was  given  to  fence  a 
right  of  way. 

5  Logan  V.  Guichard,  159  Cal.  562, 
114  Pac.  Bep.  989,  where  it  was  held 
that  in  order  to  sustain  a  plea  to  a 
prescriptive  right  to  take  water  from  a 
stream  over  another's  land, the  defend- 
ant must  show  that  he  took  some  defi- 
nite quantity  of  water  therefrom  in  the 
past ;  it  being  insufficient  merely  to 
show  that  he  had  taken  some  water. 
Citing  Hayes  v.  Silver  Creek  etc.  Co., 
136  Cal.  238,  68  Pac.  Eep.  704;  Walsh 
V.  Wallace,  26  Nev.  299,  67  Pao.  Bep. 
914,  99  Am.  St.  Eep.  692;  Sterritt  v. 
Young,  14  Wyo.  146,  82  Pae.  Bep. 
946,  4  L.  E.  A.,  N.  S.,  169,  116  Am. 
St.  Bep.  994. 
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§  1619.  Injunctions  against  the  interference  with  ditches  and 
other  works. — An  action  will  lie  to  enjoin  an  unlawful  interference 
with  the  ditch,  canal,  or  other  works  of  another  where  the 
facts  show  the  injury  to  he  irreparable  and  for  which  an 
action  at  law  will  not  afford  adequate  remedy  and  to  prevent 
a  multiplicity  of  suits.  The  interference  with  a  ditch  which 
the  owner  thereof  is  authorized  to  maintain  and  with  the  flow  of  the 
water  therein  is  a  continuous  trespass  which  a  court  of  equity  will 
enjoin.  1  So,  where  an  abutting  owner  maintaining  an  irrigation 
ditch  in  the  non-traveled  portion  of  a  highway  adjoining  his  land 
brought  an  action  against  the  interference  therewith  by  the  defend- 
ant, it  was  held  that  such  acts  constituted  a  continuous  trespass 
causing  irreparable  and  special  damage  to  plaintiff  and  that  he  was 
entitled  to  relief  by  injunction.^ 

It  is  held  in  Wyoming  that  where  the  proceedings  in  the  con- 
demnation of  a  right  of  way  were  invalid,  that  the  land  "owner  was 


1  See,  also,  for  injunetions  for  tres- 
pass on  land.  See.  1622. 

For  injunctions  concerning  ease- 
ments, see  Sec.  1618. 

For  rights  of  way  over  private 
lands,  see  Sees.  972-993. 

See,  also,  Derry  v.  Boss,  5  Colo.  295. 

2  Holm  V.  Montgomery,  62  Wash. 
398,  113  Pae.  Eep.  1115,  34  L.  K.  A., 
N.  S.,  506. 

An  injunction  will  lie  to  prevent 
the  construction  of  a  lateral  ditch 
across  the  right  of  way  of  an  irri- 
gation canal,  by  one  having  no  legal 
authority  to  do  so.  Castle  Koek  etc. 
Co.  V.  Jurisch,  67  Neb.  377,  93  N.  W. 
Eep.  690. 

A  purchaser  of  water  rights  from 
an  irrigation  company,  having  done 
nothing  to  justify  an  action  in  de- 
stroying his  headgates  and  ditches,  is 
entitled  to  an  injunction  and  dam- 
ages. Hargrave  v.  Hall,  3  Ariz.  252, 
73  Pae.  Eep.  400. 

See,  also,  Jacob  v.  Lorenz,  98  Cal. 
332,  33  Pae.  Eep.  119. 

See,  also,  Park  v.  Ackerman,  60  Neb. 


405,  83  N.  W.  Eep.  193;  Mabee  v. 
Platte  Land  Co.,  17  Colo.  App.  476, 
68  Pae.  Eep.  1058;  Strong  v.  Bald- 
win, 154  Cal.  150,  97  Pae.  Eep.  178, 
129  Am.  St.  Rep.  141;  but  see  Id., 
137  Cal.  432,  70  Pae.  Eep.  288; 
Hayois  v.  Salt  Eiver  Valley  C.  Co., 
8  Ariz.  285,  71  Pae.  Eep.  944;  Wil- 
son V.  Eagleson,  10  Idaho  755,  81 
Pae.  Eep.  434;  Kleyenstuber  v.  Eob- 
inson,  6  Ariz.  31,  52  Pae.  Eep.  1117; 
Salem  etc.  Co.  v.  Stayton  etc.  Co.,  33 
Fed.  Eep.  146;  McLaughlin  v.  Del 
Ee,  71  Cal.  230,  16  Pae.  Eep.  881; 
Castle  Eock  etc.  Co.  v.  Jurisch,  67 
Neb.  377,  93  N.  W.  Eep.  690. 

Where  complainants  constructed  a 
ditch  and  flume  across  defendant's 
mining  claims  without  objection,  and 
without  condemning  the  right  of  way, 
the  defendants  being  only  entitled  to 
damages  for  the  construction  of  the 
ditch,  complainants  were  entitled  to 
an  injunction  from  continuing  to  de- 
stroy the  same  pendente  Ute.  Miocene 
D.  Co.  V.  Jacobson,  146  Fed.  Eep. 
680,  77  C,  C.  A.  106. 
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entitled  to  an  injunction  to  restrain  the  defendants  from  going  upon 
and  constructing  an  irrigation  ditch  over  and  across  plaintiflE's 
,land.3 

So,  the  right  to  have  an  original  community  ditch  run  through  or 
near  the  lands  of  one  of  the  owners  thereof,  upon  its  ancient  course, 
being  a  property  right,  secured  by  the  mutual  understanding  by 
which  the  ditch  was  constructed  upon  such  course,  an  injunction 
will  be  granted  against  any  change  in  the  location  of  such  ditch.* 

Again,  an  injunction  will  be  granted  against  the  discharging  of 
water  into  a  ditch  to  the  injury  of  the  owners  thereof.^  But  it  was 
held  that  an  injunction  would  not  be  granted  to  abate  dams  so  con- 
structed on  the  lands  of  the  owner  as  to  turn  into  a  ditch  surface 
water  where  the  owner  of  the  ditch  had  so  constructed  aprons  to  run 
such  surface  water  over  the  ditch  on  the  cultivated  land  of  the  land 
owner.  8  Again,  an  injunction  will  be  granted  to  prevent  the  un- 
lawful interference  with  the  water  flowing  in  a  ditch  by  the  owners 
of  the  land  through  which  the  ditch  passes,  such  owners  having  no 
right  to  the  water  flowing  in  such  ditch.''^  But  where  the  right  of 
way  was  granted  for  a  ditch  for  the  purpose  of  drainage  it  was  held 
that  such  right  was  an  easement  only,  and  that  the  owner  of  the 
land  had  the  right  to  use  such  water  for  irrigation  and  that  an  in- 
junction would  be  granted  to  such  owner  against  the  interference 
with  such  right.8 

An  action  will  lie  to  abate  a  ditch  so  constructed  along  a  stream 
as  to  draw  the  water  therefrom  by  seepage  as  against  the  rights  to 
the  use  of  the  water  by  others.^    So,  also,  where  a  new  ditch  is  con- 

s  Sterritt  v.  Young,  14  Wyo.   146,  Williams,  64  Wash.  457,  117  Pao.  Eep. 

82  Pac.  Eep.  946,. 4  L.  E,  A.,  N.  8.,  239. 

169,  116  Am.  St.  Eep.  994.  ^  Shaw  v.  Profitt,  57  Ore.  192,  109 

4Candelaria  y.  Vallejos,  13  N.  M.  ^'"'-  ^^P"   584,   110  Pae.  Eep.   1092; 

140,  81  Pae.  Eep.  589.  f-"^  ^-  ^^^°>  1°  ^al.  App.  544,  102 

5  North  Point  etc.  Co.  v.  Utah  etc.  o,  ,        ^  ^ 

„  „        „  „  See,  also,  Bowman  v.  Bowman,  35 

Co.,  16  Utah  246,  52  Pac.  Eep.  168,      ^^^    ^^^^  ^'^  p^^   ^^^    5^^ 

40  L.  E.  A.,   851,   67   Am.   St.   Eep.  g  Hayward  y.  Mason,  54  Wash.  649, 

104  Pae.  Eep.  139;  Id.,  54  Wash.  653, 

104  Pae.  Eep.  141. 

9  Platte  Valley  etc.  Co.  y.  Bu 

See,   also,    Menthoe    Cattle   Co.   v.      25  Colo.  77,  53  Pao.  Eep.  334. 


607, 


6  North  Pork  W.   Co.  v.   Edwards,      104  Pae.  Eep.  141 
121  Cal.  662,  54  Pae.  Eep.  69.  9  Platte  Valley  etc.  Co.  y.  Buckers, 
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structed  in  such  a  way  as  to  cut  into,  and  draw  the  water  appro- 
priated and  flowing  in  an  old  ditch.^o 

But  in  order  for  the  owner  to  be  entitled  to  equitable  relief  by- 
way of  an  injunction  for  the  interference  with  a  ditch  or  canal  the 
complainant  must  make  out  a  plain  case  containing  all  the  essentials 
for  injunctive  relief  otherwise  the  injunction  will  be  refused  and  he 
will  be  left  to  the  remedy  of  an  action  at  law  for  damages.  ^^ 

So,  also,  where  the  defendant  has  acquired  a  prescriptive  right  to 
impede  the  flow  of  a  ditch  by  a  flume.  ^^  go^  g-lso,  where  by  changes 
in  the  ditch  it  was  an  additional  burden  upon  the  land  than  origi- 
nally covered  by  the  right  of  way  as  granted.^^  But,  upon  the  con- 
trary, an  injunction  will  be  granted  the  land  owner  against  the 
making  of  such  change.  ^^  Again,  an  injunction  will  not  be  granted 
where  the  plaintiff  made  a  contract  with  the  defendant  granting 
it  the  prior  right  to  the  use  of  a  certain  amount  of  water  from  its 
ditch,  and  where  the  water  in  the  ditch  could  not  be  taken  out  except 
by  the  means  of  dams  in  the  ditch,  even  if  by  so  doing  it  raised 
the  water  in  the  ditch  so  as  to  destroy  the  water  power  of  the 
plaintiff.  1^  Where  a  decree  was  granted  in  favor  of  an  irrigation 
district,  restraining  the  defendants  from  interfering  with  the  irri- 
gation ditch  of  such  district,  such  decree  was  held  not  to  survive  a 
dissolution  of  the  district.!^ 

10  Walker  v.  Emerson,  89  Cal.  456,  147  Cal.  715,  82  Pae.  Eep.  381;  Jo- 
26  Pae.  Eep.  968;  Arnett  v.  Linhart,  seph  v.  Ager,  108  Cal.  517,  41  Pae. 
21  Colo.  188,  40  Pae.  Eep.  355;  Jen-      Kep.  422. 

nison  v.  Kirk,  98  U.  S.  453,  25  L.  Ed.  An   injunction  '  will  be   granted   to 

240,  4  Morr.  Min.  Eep.  504.  prevent     the     widening     of    a     ditch 

11  An  injury  to  a  ditch  which  will  through  plaintiff's  land,  and  the  erec- 
not  destroy  its  efficiency  and  can  be  tion  of  a  dam  which  would  destroy 
easily  repaired  will  not  support  an  the  plaintiff's  ford,  the  defendant 
action  for  an  injunction.  Clark  v.  haying  no  legal  right  to  do  either. 
Willett,  35  Cal.  534,  4  Morr.  Min.  Mendenhall  v.  Harrisburgh  etc.  Co., 
Eep.  628;  Lorenz  v.  Waldron,  96  Cal.  27  Ore.  38,  39  Pae.  Eep.  399. 

243,  31  Pae.  Eep.  54.  See,  also,  for  changes  in  ditch  which 

12  Centerville     etc.    Co.    v.    Sanger     may  be  made,  See.  860. 

Lumber   Co.,   140   Cal.   385,    73    Pae.  15  Consolidated  Canal  Co.  v.  Mesa 

Eep.  1079.  Canal  Co.,  177  U.  S.  296,  44  L.  Ed. 

13  Campbell  v.   Flannery,  32  Mont.  777,  20  Sup.  Ct.  Eep.  628;   affirming 
119,  79  Pae.  Eep.  702,  80  Pao.  Eep.  Id.,  6  Ariz.  135,  53  Pae.  Eep.  575. 
240  ■  Id.,  29  Mont.  246,  74  Pae.  Eep.  See,  also.  Bowman  v.  Ayers,  2  Idaho 
450;    Arthur  Irr.   Co.  v.   Strayer,  50  465,  21  Pae.  Eep.  405. 

Colo.  371,  115  Pae.  Eep.  724.  18  Thompson     v.     McFarland,     29 

14  See  See.  860;  Vestal  v.  Young,      Utah  455,  82  Pae.  Eep.  478. 
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§  1620.  Injunctions  relating  to  reservoir  rights. — As  is  the  case 
with  the  interference  with  ditches  and  canals,  so,  also,  will  a  court 
of  equity  enjoin  the  interference  with  reservoir  rights  in  all  proper 
cases  where  the  essentials  for  granting  equitable  relief  are  shown. 
So,  where  there  was  at  all  times  water  enough  in  the  stream  for  both 
parties  it  was  held  that  it  would  not  justify  the  defendants  in  going 
upon  the  plaintiff's  premises  and  withdrawing  water  stored  in  his 
reservoir,  especially  where  plaintiff's  rights  in  the  stream  were,  su- 
perior, and  that  an  injunction  would  lie  against  such,  continued 
acts.i  Upon  the  other  hand,  an  action  for  an  injunction  will  not 
lie  in  favor  of  one  having  junior  water  rights,  to  prevent  the  storage 
of  water  in  a  reservoir,  it  not  being  clearly  shown  that  but  for  it 
more  water  would  reach  him  when  needed.^ 

So,  as  between  the  riparian  owners  on  a  stream,  where  the  upper 
owners  construct  dams  in  the  stream  for  the  purpose  of  storing  the 
flood  and  storm  waters  for  beneficial  use,  it  is  held  that  an  injunc- 
tion will  not  lie  to  abate  such  dams  on  behalf  of  the  lower  riparian 
owners  not  actually  damaged  thereby,  although  such  dams  diminish 
at  certain  times  the  natural  flow  of  the  stream. ^  But  where  a  reser- 
voir leaks  and  thereby  injures  the  land  of  those  near  by,  an  injunc- 
tion will  be  granted  against  the  filling  of  such  reservoir  while  it  is  in 
such  condition.  But  after  it  has  been  repaired  an  application  may 
be  sustained  to  have  the  injunctive  order  modified  or  dissolved.* 

§  1621.    The  abatement  of  nuisances  by  means  of  injunctions. — 

As  far  as  this  work  is  concerned,  nuisances  may  be  defined  as  that 
class  of  wrongs  that  arise  from  the  unreasonable  or  unlawful  use 
by  a  person  of  his  own  property  which  affects  the  health,  comfort, 
or  the  profitable  enjoymrait  of  the  property  of  another  or  of  the 
public,   producing   such   material   annoyance,    discomfort,    or   in- 

1  Koch  V.  Story,  47  Colo.  335,  107  La  Poudre  Irr.  Co.,  8  Colo.  App.  237, 
Pae.  Eep.  1093;  Emerson  v.  Bergin,  45  Pac.  Eep.  525;  affirmed,  24  Colo. 
71  Cal.  335,  12  Pae.  Eep.  242.  144,  53  Pac.  Eep.  318. 

That  damages  may  also  be  reeov-  3  San  Joaquin' etc.  Co.  v.  Fresno  etc. 

ered,  see  Green  Bay  etc.  Co.  v.  Kau-  Co.,  158  Cal.  626,  112  Pac.  Eep.  182, 

kauna  etc.  Co.,  112  Wis.  323,  87  N.  35  L.  E.  A.,  N.  S.,  832. 

W.  Eep.   864,  62  L.  E.  A.  579,  and  See,  also,   Williams  v.   Altnow,   51 

note.  Ore.  275,  95  Pae.  Eep.  200,  97  Pac. 

See,  also,  for  damages,  Sees.  1660  Eep.  539. 

et  seq  i  Sylvester  v.  Jerome,  19  Colo.  128, 

2  Larimer  &  Weld  Ees.  Co.  v.  Cache  34  Pac.  Eep.  760. 
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jury  that  the  law  will  presume  a  consequent  damage.  A  public  or 
common  nuisance  is  such  an  injury  that  affects  the  whole  com- 
munity in  general  and  produces  no  special  injury  to  one  more  than 
another  of  the  people.  A  private  nuisance  produces  damage  to  but 
one  or  few  persons  and  does  not  affect  the  public  generally.  A 
mixed  nuisance  is  one  which,  while  producing  injury  to  the  public 
at  large,  does  some  special  damage  to  some  individual  or  class  of 
individuals.  In  order  to  determine  the  proper  mode  of  procedure 
and  the  proper  parties  to  bring  an  action  to  abate  a  nuisance,  it  is 
first  necessary  to  determine  whether  it  is  a  public  or  private 
nuisance. 

In  general,  it  may  be  said  that  either  a  public  or  private  nuisance 
may  be  abated  by  a  court  of  equity  by  way  of  either  preventive 
or  mandatory  injunction  in  a  proper  action  and  brought  by  the 
proper  parties  affected  by  such  a  nuisance.^ 

A  suit  for  the  abatement  of  a  nuisance  by  an  injunction,  either 
prohibitive  or  mandatory,  is  within  the  equitable  jurisdiction  of  the 
superior  court,  under  the  direct  provisions  of  the  constitution.^ 

The  general  rule  as  to  the  proper  parties  plaintiff  for  the  abate- 
ment of  a  public  nuisance  is  that  the  action  must  be  brought  by  some 
public  officer  authorized  by  law.^  In  the  case  of  a  private  nuisance 
the  proper  party  plaintiff  is  the  party  injuriously  affected  thereby.* 
But  in  the  case  of  a  public  nuisance,  the  one  suffering  some  special 
injury,  different  from  and  greater  than  the  injury  suffered  by  the 
community  at  large,  may  bring  an  action  for  its  abatement.^    A 

1  See,  also,  for  the  abatement  of  the  bris  Case,  9  Sawyer  441,  18  Fed.  Bep. 
pollution  of  streams.  Sees.  1142-1144.      753 ;  Blane  v.  Klumpke,  29  Cal.  156 ; 

For  the  abatement  of  nuisances  in  Grigsby  v.  Clear  Lake  W.  Co.,  40  Cal. 

mining  debris  cases,  see  See.  1136.  396;    Griffith    v.    Holman,    23    Wash. 

2  McCarthy  v.  Gaston  etc.  Co.,  144  347,  63  Pao.  Eep.  239,  54  L.  R  A. 
Cal.  542,  78  Pac.  Eep.  7.  178 ;  Morris  v.  Graham,  16  Wash.  343, 

3  Griffith  V.  Holman,  23  Wash.  347,  47  Pac.  Eep.  752,  58  Am.  St.  Eep.  33 ; 
63  Pae.  Eep.  239,  54  L.  E.  A.  178;  Hudson  v.  DaUey,  156  Cal.  617,  105 
Morris  v.  Graham,  16  Wash.  343,  47  Pac.  Eep.  748;  Small  v.  Harrington, 
Pae.  Eep.  752,  58  Am.  St.  Eep.  33.  10  Idaho  499,  79  Pao.  Eep.  461. 

4  Crane  v.  Winsor,  2  Utah  248 ;  Wil-  A  public  nuisance  is,  as  to  a  county 
hite  V.  BiUings  etc.  Co.,  39  Mont.  1,  suing  to  protect  its  property  against 
101  Pac.  Bep.  168.  the    maintenance    thereof,   a   private 

5  A  private  person  may  maintain  nuisance.  Yuba  County  v.  Kate 
an  action  to  abate  a  public  nuisance,  Hayes  Min.  Co.,  141  Cal.  360,  74  Pac. 
if  it  is  especially  injurious  to  himself  Eep.  1049. 

or  to  his  property.     The  Mining  De- 
186— Kin.  on  Irr. 
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party  who  continues  a  nuisance,  but  is  not  the  original  creator  of  it, 
is  entitled  to  notice  that  it  is  a  nuisance,  and  a  request  must  be 
made  that  it  be  abated  before  an  action  will  lie  for  that  purpose, 
unless  it  appears  that  he  had  knowledge  of  its  hurtful  character' 
But  where  the  extent  of  the  nuisance  is  increased  by  such  party,  the 
rule  is  otherwise.  ^ 

We  will  now  discuss  some  of  the  specific  nuisances  which  a  court 
of  equity  wiU  abate.  The  ownigrs  of  a  water  right  are  entitled  to 
have  the  waters  of  the  natural  stream,  at  least  as  to  the  quantity 
of  water  to  which  they  are  entitled,  flow  down  to  their  point  of 
diversion,  and  its  poUution''^  or  unlawful  diversion  is  a  private 
nuisance  and  equity  will  abate  the  continuance  of  the  same ;  ^  so, 
the  maintenance  of  a  dam  constructed  in  such  a  way  as  to  back 
up  the  water  and  flood  the  lands  of  the  owners  above ;  ^  so,  also,  the 
maintenance  of  a  dam  dangerous  to  life  and  property.^"     Also, 


6  Grigsby  V.  Clear  Lake  W.  Co.,  40 
Cal.  369. 

See,  also,  Hudson  v.  Doyle,  6  Cal. 
101;  Bear  River  etc.  Co.  v.  Boles,  24 
Cal.  354;  Courtwright  v.  Bear  River 
Co.,  30  Cal.  573;  Blood  v.  Light,  31 
Cal.  115;  Platte  VaUey  Irr.  Co.  v. 
Buckers  etc.  Co.,  25  Colo.  77,  53 
Pae.  Rep.  334. 

7  For  pollution,  see  Sees.  1129-1147. 

8  Crane  v.  Winsor,  2  Utah  248; 
Parke  v.  Kilham,  8  Cal.  77,  68  Am. 
Dec.  310,  4  Morr.  Min.  Rep.  522; 
Tuolumne  "W.  Co.  v.  Chapman,  8  Cal. 
392,  11  Morr.  Min.  Rep.  34. 

The  diversion  of  water,  or  the  un- 
reasonable obstruction  of  its  course, 
is  a  private  nuisance  which  equity  wiU 
enjoin  to  prevent  a  multiplicity  of 
suits  or  irreparable  damage.  XJl- 
brieht  v.  Eufaula  W.  Co.,  86  Ala.  587, 
6  So.  Rep.  78,  4  L.  E.  A.  572,  11 
Am.  St.  Rep.  72. 

But  the  maintenance  of  dams  for 
the  purpose  of  diverting  water  for  ir- 
rigation, and  the  diversion  thereof  for 
such  purpose,  so  as  to  materially  di- 
minish the  amount,  or  even  consume 


the  entire  quantity,  flowing  in  the 
stream,  is  not  of  itself  a  nuisance, 
where  such  diversion  has  been  con- 
tinued for  a  great  number  of  years 
under  a  elaun  of  right.  Bliss  v. 
Grayson,  24  Nev.  422,  56  Pac.  Rep. 
231. 

See,  also,  for  the  defense  of  pre- 
scription in  actions  to  abate  private 
nuisances.  See.  1146. 

9Wilhite  V.  BUlings  etc.  Co.,  39 
Mont.  1,  101  Pac.  Rep.  168,  holding 
that  the  decree  in  such  a  case  should 
not  require  the  rebuilding,  repair,  or 
removal  of  the  dam,  but  should  com- 
mand the  abatement  of  the  nuisance, 
employing  the  necessary  and  requisite 
means  therefor  whatever  they  may  be. 

See,  also,  Byers  v.  Colonial  Irr.  Co.; 
134  Cal.  553,  66  Pae.  Eep.  732; 
Strumbo  v.  Seely,  23  Neb.  212,  36 
N.  W.  Eep.  487;  Booker  v.  McBride, 
16  Tex.  Civ.  App.  348,  40  S.  W.  Rep. 
1031;  Humphreys  T.  Moulton,  1  Cal. 
App.  257,  81  Pac.  Rep.  1085. 

10  HoUenbaek  v.  Dingwell,  16  Mont. 
335,  40  Pae.  Eep.  863,  50  Am.  St. 
Rep.  502. 
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where  the  stream  is  navigable  and  used  for  that  purpose  including 
the  floating  of  timber  and  logs  an  action  may  be  maintained  by  a 
private  citizen  for  the  abatement  of  a  nuisance  consisting  of  a  dam 
or  other  works  which  prevent  the  use  of  the  stream  for  that  pur- 
pose. ^^  Also,  a  person  entitled  to  fish  in  a  certain  place  in  a  naviga- 
ble stream  who  is  specially  damaged  by  the  placing  of  an  obstruction 
in  such  stream  which  interferes  with  the  carrying  on  of  his  busi- 
ness may  maintain  an  action  to  abate  such  obstruction.  ^^  But  in 
non-navigable  streams,  as  the  right  of  fishery  is  in  the  riparian 
owner,  a  fence  constructed  by  such  riparian  owner  across  the 
stream  will  not  be  abated  at  the  suit  of  one  not  entitled  on  such 
land.12  Also,  the  negligent  maintenance  of  an  irrigation  ditch  or 
canal  in  such  a  manner  that  leakage  or  seepage  is  caused  to  the 
injury  of  adjoining  lands,  i*  So,  the  wrongful  leaving  uncapped 
artesian  wells  tapping  a  subterranean  water  course  or  water  bear- 
ing stratum  to  the  injury  of  the  lands  of  the  parties  entitled  to  such 
waters.  13 

So,  also,  the  pollution  of  streams  and  water  courses  ;18  and  also 
the  permitting  of  mining  debris  to  be  discharged  into  a  stream  to  the 
injury  of  the  ditches,  canals,  and  lands  of  those  below.^^ 

The  construction  of  an  irrigation  ditch  or  canal  in  a  highway  or 

11  Small  V.  Harrington,  10  Idaho  jury  thereby.  Esson  v.  Wattier,  25 
499,  79  Pac.  Eep.  461;  Dawson  v.  Mc-      Ore.  7,  34  Pac.  Eep.  756. 

Millan,  34  Wash.  269,   75  Pac.  Bep.  is  Griffith  v.  Holman,  23  Wash.  347, 

807,    holding    tha,t    where    a    private  63  Pac.  Eep.  239,  54  L.  E.  A.  178. 

party  is  specially  damaged  by  the  ob-  n  Lisonbee  v.  Monroe  Irr.  Co.,  18 

stnietion  of  navigable  waters,  he  may  Utah  343,  54  Pac.  Eep.  1008;  North 

maintain  an  action  to  abate    the  nui-  Point   Consol.   Irr.   Co.,   v.   Utah   etc. 

sanee.  Co.,  16  Utah  246,  52  Pac.  Eep.  168,  40 

See,     also,     Lownsdale    v.    Gray's  L.  E.  A.  851,  67  Am.  St.  Eep.  607; 

Harbor  Boom  Co.,  36  Wash.  198,  78  Andrews  v.  Village  of  Steele  City,  2 

Pac.  Eep.  904.  Neb.  676,  89  N.  W.  Eep.  739. 

But    a    mere    threatened   nuisance  15  Hudson  v.  Dailey,  156  Cal.  617, 

will  not  be  enjoined.    Winsor  v.  Han-  105  Pac.  Eep.  748,  but  holding  that 

son,  40  Wash.  423,  82  Pac.  Eep.  710.  this  particular  action  was  barred  by 

12  Morris  v.  Graham,  16  Wash.  343,  the  statute  of  limitations. 

47  Pac.  Eep.  752,  58  Am.  St.  Eep.  33.  16  McCarthy    v.    Gaston    etc.    Co., 

But  the  erection  of  a  dam  across  a  144  Cal.  542,  78  Pac.  Eep.  7. 
navigable  stream,  though  a  nuisance.         For  the  abatement  of  nuisances  by 

will  not  be  enjoined  on  the  applica-  pollution,  see   Sees.   1142-1146, 
tion  of  one  sustaining  no  special  in-         IT  See  See.  1136. 
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the  streets  of  a  municipal  corporation  is  not  a  nuisance  per  se.^s 
But  such  ditch  or  canal  may  be  maintained  in  such  a  manner  that 
it  may  become  a  nuisance,  upon  which  it  wiU  be  ordered  that  such 
nuisance  be  abated.^^ 

"Where  a  party  sued  for  the  abatement  of  a  nuisance  has  abated 
the  same  before  the  decree,  the  court  will  refuse  an  injunction.20 

§  1622.  Injunctions  for  trespass  on  land. — ^In  cases  involving 
trespass,  especially  the  trespass  on  land,  the  foundation  of  the  juris- 
diction of  a  court  of  equity  to  grant  an  injunction  against  such  acts 
is  the  probability  of  irreparable  injury,  the  inadequacy  of  pecuniary 
compensation,  or  the  prevention  of  the  multiplicity  of  suits.  Where 
the  party  committing  the  trespass  does  so  under  a  claim  of  right 
and  threatens  to  commit  and  claims  the  right  to  repeat  numerous 
trespasses  which  the  exercise  of  such  right  necessarily  involves,  an 
injunction  will  be  granted  to  prevent  irreparable  injury  and  to 
avoid  a  multiplicity  of  suits.i  But,  as  said  by  the  Utah  Court: 
"Few  if  any  cases  can  be  found  where  a  court  of  equity  has  inter- 
fered by  injunction  to  restrain  a  naked  trespass,  as  such,  without, 
showing  that  the  property  itself  had  some  peculiar  value  and  could 
not  admit  of  due  recompense  or  would  be  destroyed  or  irreparably 
injured  by  repeated  or  continued  acts  of  trespass. ' '  ^ 

18  "The  use  which  the  abutting  v.  Anderson,  8  Colo.  131,  6  Pao.  Eep. 
owner  may  make  of  the  highway  in-      515. 

eludes   the  right  to  maintain   ditehes  20  McCarthy  v.  Gaston  etc.  Co.,  144 

or  drains  for  the  benefit  of  his  lands,  Cal.  542,  78  Pae.  Eep.  7. 

provided  he  maintains  no  nuisance  in  l  McGregor  v.  Silver  King  Min.  Co., 

so  doing,  nor  interferes  with  the  use  14  Utah  47,  45  Pac.  Eep.  1091,  60  Am. 

as  a  highway."     Holm  v.  Montgom-  St.  Eep.  883;   Haias  v.  Hall,  17  Ore. 

ery,  62  Wash.  398,  113  Pao.  Eep.  1115,  165,   20   Pao.   Eep.   831,   3   L.   E.   A. 

34  L.  E.  A.,  N.  S.,  506;  City  of  Fresno  609;  Crescent  Min.  Co.  v.  Silver  King 

V.  Fresno  etc.  Co.,  98  Cal.  179,  32  Pac.  Min.   Co.,   14  Utah  57,  45  Pac.  Eep. 

Eep.    943;    MacCammelly   v.    Pioneer  1093;  Id.,  17  Utah  444,  54  Pac.  Eep. 

Irr.    Dist.,    17    Idaho    415,    105    Pac.  244,  70  Am.  St.  Eep.  810. 

Eep.   1076 ;   "Walley  v.  Platte  &  Den-  2  Crescent  Min.  Co.  v.  Silver  King 

ver  D.  Co.,  15  Colo.  579,  26  Pae.  Eep.  Min.  Co.,  17  Utah  444,  54  Pac.  Eep. 

129;  People  v.  Stephens,  62  Cal.  209;  244,  70  Am.  St.  Eep.  810. 

Drew  V.  Hicks,  101  Cal.  17,  35  Pae.  See,  also.  Smith  v.  Ga,rdner,  12  Ore. 

Eep.  563.  221,   6  Pao.  Eep.   771,   53   Am.  Eep. 

19  City  of  Denver  v.  Mullin,  7  Colo.  342. 
345,  3  Pao.  Eep.  693;  Platte  etc.  Co. 
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Therefore,  in  order  to  maintain  an  action  for  an  injunction  for 
trespass  on  land,  the  plaintiff  must  affirmatively  show  how  and  why 
it  should  he  so,  otherwise  the  extraordinary  remedy  by  injunction 
ought  not  to  be  allowed.  As  a  general  rule  an  injunction  will  not 
be  granted  to  restrain  a  trespass  on  land  unless  the  trespasser  is 
insolvent  ^  or  the  injury  and  destruction  to  the  plaintiff's  estate 
goes  to  its  very  nature  and  substance  and  such  as  call  for  immediate 
relief.  There  must  be  something  particular  or  special  for  which  a 
court  of  law  can  not  afford  adequate  relief,  before  such  an  action 
will  lie  for  trespass.*  However,  where  that  is  the  case  the  injunc- 
tion will  be  granted.^  An  injunction  will  be  granted  to  prohibit  the 
continuance  of  acts  which  obstruct  a  land  owner  in  the  free  use  and 
enjoyment  of  his  land,  irrespective  of  other  damages,  where  such 
acts  if  continued  will  ripen  into  an  easenient.®  So,  where  one  cut 
down  trees  on  the  land  of  another,  to  prevent  the  obstruction  to  the 
flow  of  a  stream  and  threatened  to  continue  to  do  so  an  injunction 
will  lie  to  restrain  such  injury.'^  So,  also,  it  was  held  by  the  Col- 
orado court  that  the  cutting  of  the  banks  of  the  plaintiff's  reservoir 
by  defendant  as  manager  of  a  corporation  and  the  plaein"  a  pipe 
therein  to  withdraw  the  water  was  a  continuing  trespa,.-  ao  as  to 
authorize  the  enjoining  of  the  defendant  from  continuing  such 
acts;  and,  also,  that  the  defendant's  insolvency  is  not  essential 
against  injury  to  realty  where  the  money  damages  are  inadequate 
or  the  extent  of  the  injuries  can  not  be  ascertained  or  where  the 
trespass  will  destroy  the  property,  though  it  is  an  additional  ground 
for  relief.^  A  land  owner  is  also  entitled  to  an  injunction  against  a 
stranger,  who,  under  a  claim  of  right,  is  taking  water  from  his  canal 
■by  means  of  a  ditch  across  his  land,  where  no  easement  for  the 
same  has  been  granted,  even  though  the  amount  of  water  taken  is 

3  But  see  Koeh  v.  Story,  47  Colo.  Vestal  v.  Young,  147  Cal.  715,  82  Pao. 

335,  107  Pae.  Eep.  1093.  Eep.  381. 

*  Walclron  v.   Marsh,   5   Cal.   1120 ;  6  Vestal  v.  Toung,  147  Cal.  715,  82 

Wells  Pargo  &  Co.  v.  Dayton,  11  Nev.  Pac.  Eep.  381 ;  Walker  v.  Emerson,  89 

161;    Eitter   v.   Patch,   12   Cal.    298;  Cal.   456,   26   Pao.   Eep.   968;    Burris 

Branch   Turnpike   Co.   v.   Supervisors  v.  People's  Ditch  Co.,  104  Cal.   248, 

of  Yuba  Co.,  13  Cal.  190.  37  Pae.  Eep.  922. 

5  Schneider  v.  Brown,  85  Cal.  205,  7  Hatton  v.  Gregg,  4  Cal.  App.  537, 

24  Pae.  Eep.  715;  Mendenhall  T.  Har-  88  Pac.  Eep.  592. 

risburgh  etc.  Co.,  27  Ore.  38,  39  Pae.  8  Koch  v.  Story,  47  Colo.  335,  107 

Eep.  399;  Chicago  etc.  Co.  v.  Porter,  Pac.  Eep.  1093. 
72   Iowa   426,   34   N.   W.   Eep.   286; 
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inappreciable,  since  its  continued  use  would  ripen  into  an  easement 
in  the  land.^  But  where  the  remedy  at  law  was  adequate  for  a 
trespass  across  lands,  it  was  held  that  an  injunction  would  not  be 
granted ;  and,  further,  that  no  easement  could  be  acquired  in  plain- 
tiff's  land  without  his  acquiescence  in  such  trespass,  i**  "Where  the 
owner  of  an  easement  attempts  to  impose  an  extra  burden  upon  the 
land  over  which  his  easement  runs  an  action  for  an  injunction  wiU 
lie  to  prevent  such  acts.^i 

In  general,  an  injunction  wiU  lie  against  the  United  States  Recla- 
mation Service  ofiScers  for  trespass  on  land.  It  was  held  by  the 
Idaho  Court  that  an  injunction  would  be  granted  against  the  inter- 
ference by  such  officers  with  a  right  of  way  of  a  railroad  subject  to 
the  Act  of  Congress  of  August  30,  1890.12 


§  1623.    Injunctions  against  the  flooding  of  lands  from  ditches 
or  other  works. — Where  ditches,  dams,  or  other  works  for  the 


9  Walker  v.  Emerson,  89  Gal.  456, 
26  Pae.  Eep.  968. 

But  where  the  consent  was  given  by 
the  owner  of  the  land  to  constmdt 
a  ditch,  an  injunction  will  be  re- 
fused. Soye  V.  Sweetman,  19  Nev. 
376,  12  Pae.  Eep.  504. 

A  landlord  may  sue  for  a  trespass 
which  affects  his  reversion,  though  a 
tenant  is  in  possession,  both  parties 
having  the  right  of  action  where  there 
is  injury  to  both  estates.  Custer 
Consol.  Mines  Co.  v.  City  of  Helena, 
Mont.  ,  122  Pae.  Eep.  567. 

10  Crescent  Min.  Co.  v.  Silver  King 
Min.  Co.,  17  Utah  444,  54  Pae.  Bep. 
244,  70  Am.  St.  Eep.  810. 

An  injunction  will  be  granted 
against  a  land  owner  from  destroying 
a  ~  ditch  constructed  over  his  lands 
without  objection,  and  without  con- 
demning a  right  of  way.  Miocene  D. 
Co.  V.  Jacobson,  146  Fed.  Eep.  680, 
77  C.  C.  A.  106. 

11  Where  the  defendants  had  ae- 
qnired  an  easement  over  plaintiff's 
land  for  an  irrigation  ditch,  and 
commenced    the    construction    of    an- 


other ditch  some  distance  from  the 
original  one,  it  was  immaterial  to 
plaintiff's  right  to  enjoin  such  acts 
that  the  land  taken  had  no  appre- 
ciable value.  Vestal  v.  Young,  147 
Cal.  715,  82  Pae.  Eep.  381. 

See,  also,  Burris  v.  People's  D.  Co., 
104  Gal.  248,  37  Pae.  Eep.  922;  Wood 
V.  Etiwanda  W.  Co.,  122  Cal.  152,  54 
Pae.  Eep.  726;  Id.,  147  Gal.  233,  81 
Pae.  Eep.  512;  North  Fork  W.  Go.  v. 
Edwards;  121  Cal.  662,  54  Pae.  Eep. 
69;  Josephs  v.  Ager,  108  Gal.  517, 
41  Pae.  Eep.  422,  Kem  Island  etc. 
Co.  V.  Bakersfield,  151  Cal.  403,  90 
Pae.  Eep.  1052;  Colegrove  v.  Holly- 
wood, 151  Cal.  425,  90  Pae.  Eep. 
1053,  13  L.  E.  A.,  N.  S.,  904. 

But  see  City  of  Portland  v.  Metz- 
ger,  58  Ore.  276,  114  Pae.  Eep.  106, 
holding  that  the  operation  of  a  tele- 
phone line  was  not  an  additional  bur- 
den to  a  right  of  way  given  to  op- 
erate a  pipe  line. 

12  26  Stat.  L.  391;  2  U.  S.  Comp. 
Stat.,  1901,  p.  1570;  Minidoka  etc. 
Co.  V.  Weymouth,  19  Idaho  234,  113 
Pae.  Rep.  455. 
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diversion,  storage,  or  the  carrying  of  water  are  so  constructed  or 
managed  that  they  continually  flood  the  lands  of  others  in  the 
neighborhood  to  their  irreparable  injury,  an  injunction  either  man- 
datory or  preventive  will  be  granted  by  a  court  of  equity  in  a 
proper  action  against  such  acts,  as  the  circumstances  of  any  particu- 
lar case  may  warrant,  and  the  land  owner  whose  property  is  so 
injured  will  be  entitled  to  recover  in  an  action  at  law  for  the  actual 
damages  sustained.  ^  So,  where  the  defendant  by  the  negligent  con- 
struction of  the  works  by  which  it  diverted  water  from  the  Colorado 
Elver  into  its  irrigation  canal  caused  an  overflow  through  a  breach 
in  the  bank,  creating  a  lake  in  the  Salton  Basin,  which  covered  and 
practically  destroyed  the  value  of  complainant's  property  situated 
in  the  basin,  in  a  suit  by  the  complainant  it  was  awarded  damages 
for  the  injury,  and  also  an  injunction  restraining  the  defendant 
from  diverting  water  from  the  river  in  excess  of  the  substantial 
needs  of  the  people  dependent  on  its  canal,  and  from  permitting  any 
waste  water  to  flow  on  or  over  complainant's  land,  or  into  the  lake 
in  such  an  amount  as  would  ' '  substantially  increase  the  amount  of 
water  therein,"  or  prevent  the  decrease  thereof  by  natural  causes.^ 
An  injunction  will  also  lie  to  restrain  the  land  owners  on  one 
side  of  a  stream  from  maintaining  a  levee  upon  the  bank  thereof 
whereby  the  flood  waters  of  the  stream  are  made  to  overflow  un- 
naturally the  land  of  others  on  the  other  side  of  the  stream.^  So, 
also,  an  injunction  will  be  granted  against  the  filling  of  a  reservoir 

1  For  damages   for  flooding  lands,  and  proportion  as  they  would  in  their 

see  Sees.  1674-1677 ;  Wilhite  v.  Billings  natural  state,  and  in  such  manner  as 

etc.  Co.,  39  Mont.   1,   101  Pae.  Eep.  to  do  no   greater  damage  than  they 

168;  Wallace  v.  Farmers'  D.  Co.,  130  would   inflict  in   their   usual   and   or- 

Cal.  578,  62  Pae.  Eep.  1078;  Fischer  dinary   flow.      Teeter  v.   Nampa    etc. 

V.  Davis,  19  Idaho  493,  116  Pae.  Eep.  Irr.   Dist.,    19    Idaho    355,    114   Pae. 

412;  Eyan  v.  Weiser  Valley  ete.  Co.,  Eep.    8,    holding    that    for    any    in- 

20  Idaho  288,  118  Pae.  Eep.  769.  creased  flow  an  injunction  would  be 

An  irrigation  district  can  not  col-  granted, 
leet   the   waters   and  pour   them   out  2  The  Salton  Sea  Cases — New  Liver- 
through  one  spillway  in   one  volume  pool  Salt  Co.  v.   California  Develop- 
onto  the  lands  of  another,  so   as  to  ment  Co.,  172  Fed.  Eep.  820,  97  C.  C. 
increase  the  damage  done  to  his  lands ;  A.  242. 

but,  on  the  contrary,  if  it  desires  to  3  Town   of   Jefferson   v.   Hicks,   23 

collect  waters  and  turn  them  through  Okla.   684,   102  Pae.  Eep.   79,   24  L. 

spillways,  it  must  do  so  as  to  allow  E.  A..,  N.  S.,  214;  Ladd  v.  Eedle,  12 

them  to  flow  over  the  lands  of  the  Wyo]  362,  75  Pao.  Eep.  691. 
owner  in  as  nearly  the  same  manner 
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while  it  is  in  a  leaky  condition.*  In  the  construction  and  mainte- 
nance of  such  works,  causing  the  property  to  be  injured,  the  party 
so  maintaining  them  is  presumed  to  have  intended  the  natural  con- 
sequences of  his  acts  and  therefore  is  chargeable  with  notice  of 
whatever  conditions  resulted  from  such  acts.  He  can  not  complain, 
therefore,  that  the  plaintiff  failed  to  give  notice  that  he  had  been 
injured  and  demand  redress  therefor  before  bringing  his  action.-' 

But  an  injunction  in  such  cas§s  will  not  lie  where  the  trouble  has 
been  corrected,  or  where  it  does  not  appear  that  the  injuries  com- 
plained of  are  liable  to  be  repeated.  ^  Nor  will  one  be  granted  where 
it  does  not  plainly  appear  that  the  maintenance  of  the  works  of  the 
defendant  caused  the  injuries. ''^  Nor,  again,  where  it  appears 
that  the  defendant  has  acquired  a  right  to  such  overflow  or  flowage 
by  grant  or  prescription  will  an  injunction  be  granted  ;8  nor  where 
the  right  has  been  acquired  by  prescription  to  discharge  waste  water 
upon  the  lands  of  others.^ 

In  Idaho  it  is  held  that  a  riparian  owner  upon  any  of  the  streams 
of  that  State,  whether  navigable  or  non-navigable,  may  maintain  an 
action  for  an  obstruction  in  such  stream  which  diverts  the  stream 
or  portion  thereof  from  its  natural  course  to  his  damage.^** 

§  1624.  Injunctions  against  the  turning  of  surface  water  upon 
the  lands  of  others. — It  is  not  the  intention  of  the  author  of  this 
work  to  discuss  herein  to  any  great  extent  the  questions  involved 
in  the  disposal  of  surface  waters.  That  question  is  more  appro- 
priate for  a  work  upon  the  subject  of  drainage. 

4  Sylvester  v.  Jerome,  19  Golo.  128,  Whitehair  v.  Brown,  80  Kan.  297,  102 

34  Pae.  Eep.  760.  Pae.  Eep.  783. 

sWilhite   V.    Billings    etc.    Co.,    39  See,    also,    Farnham,    "Waters     and 

Mont.  1,  101  Pae.  Eep.  168.  Water  Eights,  Sees.  558-561;  Grigsby 

6  Bryant  v.  Prank  H.  Lamb  Timber  v.  Clear  Lake  Waterworks  Co.,  40  Cal. 

Co.,  37  Wash.  168,  79  fac.  Eep.  622.  396;    Sweetland  v.   Grants   Pass   etc. 

T  Esson  V.  Wattier,   25  Ore.   7,  34  Co.,  46  Ore.  85,  79  Pae.  Eep.  337. 
Pae.  Eep.  756.  9  Abbott  v.  Pond,  142  Cal.  393,  76 

8  Where  a  dam  across  a  stream  has  Pae.   Eep.   60 ;   Burning  v.  Walz,  42 

been    maintained    for    15    years,    the  Ore.  109,  71  Pae.  Eep.  662. 
period   of  limitations   for  actions   to         See,   also,   for   the   defense   of   ac- 

determine  an  interest  in  real  property,  tions    by   the   statute   of   limitations, 

the  right  to  its  continued  maintenance  Sees.  1634,  1635. 

can  not  be  ordinarily  enjoined  by  the         10  Fischer    v.    Davis,    Idaho 

owners   of   the  land  flooded  thereby.  ,  116  Pae.  Eep.  412. 
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In  general,  however,  it  may  be  said  that  an  owner  of  upper  lands 
may  have  the  surface  waters  from  his  land  flow  in  their  natural 
course  down  to  ihe  lands  below  without  incurring  any  liability 
therefor.  But,  upon  the  other  hand,  he  is  not  permitted,  by  the 
construction  of  dams,  ditches,  or  other  works,  to  turn  the  surface 
waters  which  flow  or  have  accumulated  on  his  land  down  on  the 
lands  of  his  neighbors.  And  where  such  works  are  constructed  and 
such  water  is  thereby  caused  to  flow  on  the  land  of  another,  which 
would  not  naturally  flow  thereon,  there  is  an  invasion  to  his  neigh- 
bor's right  of  property  and  a  nuisance  per  se,  and  against  the  con- 
tinuance of  which  an  action  for  an  injunction  will  lie.i 

Of  course,  as  in  many  other  cases  involving  rights  in  waters,  a 
prescriptive  right  may  be  acquired  by  an  upper  owner  to  divert 
surface  water  and  discharge  it  upon  the  land  of  another.^  But 
where  the  defense  in  an  action  for  an  injunction  is  that  of  a  pre- 
scriptive right  to  so  discharge  such  waters  and  to  overflow  the  land 
of  another,  it  must  be  shown  that  there  has  been  an  uninterrupted 
enjoyment  under  a  claim  of  right  for  at  least  the  period  of  time 
which  is  a  bar  for  the  maintaining  an  action  for  the  possession  of 
real  property  in  the  jurisdiction  where  the  action  is  brought  and 
that  there  was  an  actual  occupation  by  the  flow  of  the  water  to  the 
knowledge  of  the  owner  of  the  land  and  such  as  to  occasion  damage 
and  give  him  a  right  of  action,  and  there  must  have  been  such  a  use 

iGalbreath    v.    Hopkins,    159    Cal.  92;   Drew  v.  Hicks,   101  Gal.   17,  35 

297,  113  Pao.  Eep.  174.  Pae.    Eep.    563;    Eudel    v.    Los    An- 

A  land  owner  may  fill  in  and  raise  geles   County,   118   Cal.   281,   50   Pac. 

the   level    of    his    ground,    and    erect  Eep.    400;    Sullivan    v.    Johnson,    30 

embankments  to  protect  his  premises  Wash.   72,   70  Pac.  Eep.   246;    Noyes 

from  overflow  water,  but  he  has   no  v.  Cosselman,  29  Wash.  635,  70  Pac. 

right  to  cast  the  water  on  the  land  Eep.  61,  92  Am.  St.  Eep.  937;  Humph- 

of   another   to   his   injury.     Ladd   v.  reys  v.  Moulton,  1  Cal.  App.  257,  81 

Eedle,  12  Wyo.  362,  75  Pae.  Eep.  691.  Pac.  Eep.  1085;  Peck  v.  Peterson,  15 

See,  also,  Cushing  v.  Pires,  124  Cal.  Cal.    App.    543,    115   Pac.    Eep.   327; 

663,    57   Pac.   Eep.    572;    Ogburn   v.  State   ex  rel.  Knittle  v.  Zerbe,  

Connor,    46    Cal.    346,    13    Am.    Eep.  Kan. ,  124  Pac.  Eep.  160. 

213;  Gray  v.  McWilliams,  98  Cal.  157,  But  see  Bryant  v.  Merritt,  71  Kan. 

32  Pac.  Eep.  976,  21  L.  E.  A.  593,  35  272,  80  Pae.  Eep.  600. 

Am.  St.  Eep.  163 ;  Learned  v.  Castle,  2  For    rights    by    prescription,    see 

78  Cal.  454,  18  Pac.  Eep.  872;  Wood  Sees.  1033-1058. 

V.  Moulton,  146  Cal.  317,  80  Pac.  Eep. 
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of  the  land  and  such  damage  as  will  raise  a  presumption  that  he 
would  not  have  submitted  to  it  unless  the  right  existed.^ 


§  1625.    Injunctions  protecting  the  navigable  capacity  of  waters. 

— ^An  action  for  an  injunction  will  lie  to  protect  the  navigable  ca- 
pacity of  waters  both  of  the  United  States  and  of  a  State  ;i  and 
that,  too,  regardless  of  the  fact  as  to  whether  such  capacity  is  being 
impaired  by  the  direct  means  of  ©bstruetions  placed  in  the  navigable 
portion  of  the  rivers  and  streams  or  whether  it  be  by  the  diversion 
of  water  from  the  stream  itself  or  from  its  tributaries  to  such  an 
extent  as  to  lower  the  flow  and  thus  to  impair  its  navigable  capacity 
below.2  Of  course,  before  such  an  action  can  be  maintained  the 
stream  must  be  in  its  natural  condition;  in  fact,  navigable.^  But, 
where  such  is  the  fact,  in  cases  where  the  general  public  only  are 
injured,  the  proper  party  to  bring  such  actions  where  they  are 
navigable  waters  of  the  United  States  is  the  Government  and  where 
they  are  navigable  waters  of  a  State,  is  the  State  or  some  public 
official  authorized  by  law.*    But  where  a  private  citizen  is  specially 


8  Galbreath  v.  ■  Hopkins,  159  Oal. 
297,  113  Pao.  Eep.  174;  Carson  v. 
Hayes,  39  Ore.  97,  65  Pae.  Eep.  814; 
Woodrufif  V.  North  Bloomfield  etc.  Co., 
8  Sawy.  628,  16  Fed.  Bep.  25,  9  Sawy. 
441,  18  Fed.  Eep.  753. 

1  For  the  navigable  waters  of  the 
United  States,  see  Sec.  348. 

For  the  navigable  Waters  of  a  State, 
see  Sec.  348. 

2  The  prohibition  by  the  Act  of  Con- 
gress of  September  19,  1890,  against 
the  creation  of  any  obstruction  to  the 
navigable  capacity  of  any  waters,  in- 
cludes not  only  an  obstruction  in  the 
navigable  portion  of  the  stream,  but 
also  anything,  wherever  or  however 
done,  to  destroy  the  navigable  capacity 
of  one  of  the  navigable  waters  of 
the  United  States.  United  States  v. 
Eio  Grande  etc.  Co.,  174  U.  S.  690, 
43  L.  Ed.  1136,  19  Sup.  Ct.  Eep. 
770;  reversing  Id.,  9  N.  M.  303,  51 


Pac.  Eep.  674;  Id.,  184  U.  S.  416,  46 
L.  Ed.  619,  22  Sup.  Ct.  Eep.  428;  re- 
versing Id.,  10  N.  M.  677,  65  Pac. 
Eep.  276;  Id.,  13  N.  M.  386,  85  Pac. 
Eep.  393;  Kansas  v.  Colorado,  206 
U.  S.  46,  51  L.  Ed.  956,  27  Sup.  Ct. 
Eep.  655;  Miller  &  Lux  v.  Enter- 
prise etc.  Co.,  142  Cal.  208,  75  Pac. 
Eep.  770,  100  Am.  St.  Eep.  115;  Heil- 
bron  V.  Fowler  etc.  Co.,  75  Cal.  426,  17 
Pac.  Eep.   535,  7  Am.  St.  Eep.   183. 

See,  also,  for  injunctions  against 
negligent  logging,  See.  1617. 

3  For  navigable  waters,  see  Sees. 
344-846;  Hains  v.  Hall,  17  Ore.  165, 
20  Pae.  Eep.  831,  3  L.  E.  A.  609. 

4Esson  V.  Wattier,  25  Ore.  7,  34 
Pae.  Eep.  756;  Luhrs  v.  Sturtevant, 
10  Ore.  170;  Jones  v.  St.  Paul  etc. 
E.  Co.,  16  Wash.  25,  47  Pae.  Eep.  226 ; 
Griffith  V.  Holman,  23  Wash.  347,  63 
Pae.  Eep.  239,  54  L.  E.  A.  178. 
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damaged  by  the  obstruction  of  a  navigable  stream  be  may  maintain 
the  action.5 

The  question  as  to  whether  the  acts  complained  of  actually  im- 
pair the  navigable  capacity  of  the  stream  is  one  of  fact  to  be  deter- 
mined by  the  facts  and  circumstances  surrounding  each  particular 
case.^ 

§  1626.  Injunctions  as  between  ditch  companies  and  their 
stockholders  or  consumers. — Injunctions  are  oftentimes  granted  to 
protect  the  rights  of  the  respective  parties  and  to  regulate  the  deal- 
ings between  ditch  and  canal  companies  and  their  stockholders  or 
consumers.  1  The  shareholders  in  a  mutual  ditch  company  may 
maintain  an  action  to  enjoin  the  company  from  disposing  of  any  of 
the  water  appropriated  and  diverted  to  persons  other  than  the 
bona  fide  shareholders  where  the  effect  of  this  action  upon  the  part 
of  the  company  would  be  to  deprive  such  shareholders  of  some  of  the 
water  to  which  they  were  entitled.^ 

So,  also,  the  consumers  furnished  with  water  by  a  corporation 
organized  for  profit  may  maintain  an  action  to  enjoin  the  company 
from  selling  to  other  consumers  applying  later  water  beyond  the 
capacity  of  the  company  to  furnish,  to  the  injury  of  the  rights  of 
the  prior  consumers.^    So,  also,  where  such  a  company  previously 

5  Dawson  v.  McMillan,  34  Wash.  66,  56  Pae.  Eep.  183;  Lanning  v.  Os- 
269;  75  Pae.  Eep.  807;  Small  v.  borne,  76  Fed.  Eep.  319;  affirmed,  178 
Harrington,  10  Idaho  499,  79  Pae.  U.  S.  22,  20  Sup.  Ct.  Eep.  860,  44 
Eep.  461 ;  Morris  v.  Graham,  16  Wash.  L.  Ed.  961. 

343,  47   Pae.   Eep.   752,   58  Am.   St.  See,  also,  Blakely  v.  Pt.  Lyon  etc. 

Eep.  33.  ■  Co.,  31  Colo.  224,  73  Pae.  Eep.  249; 

6  United  States  v.  Eio  Grande  ete.  La  Junta  ete.  Co.  v.  Hess,  6  Colo. 
Co.,  supra.  App.  497,  42  Pae.  Eep.  50;  New  La 

1  For  the  control  by  private  water  Junta  etc.  Co.  v.  KreybUl,  17  Colo, 
companies,  see  Part  XII,  Chaps.  72-77.  App.  26,  67  Pae.  Eep.  1026. 

2  McDermont  v.  Anaheim  ete.  Co.,  See,  also,  for  duty  to  furnish  water, 
124  Cal.  112,  56  Pae.  Eep.  779.  Sees.  1497-1500. 

For    mutual    water   companies,    see  A  consumer  whose  right  to  demand 

Sees.  1453-1463,  1479-1489.  a  supply  of  water  from  a  company. 

3  Wyatt  V.  Larimer  &  Weld  Irr.  has  once  vested  is  protected  from  in- 
Co.,  18  Colo.  298,  33  Pae.  Eep.  144,  .  jury  from  having  his  supply  cut  off. 
36  Am.  St.  Eep.  280;  Farmers'  ete.  He  may  prevent,  by  injunction,  if 
Co.  V.  Southworth,  13  Colo.  Ill,  21  need  be,  the  distributor  from  dispos- 
Pae.  Eep.  1028,  4  L.  E.  A.  767;  ing  of  it  to  others  beyond  the  ca- 
Brown  v.  Farmers'  etc.  Co.,  26  Colo,  paeity  of  the  system.    Lanning  v.  Qs- 
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furnished  water  to  a  bona  fide  consumer,  and  might  still  continue 
to  do  so,  but  refused  to  comply  with  a  demand  accompanied  with  a 
tender  of  the  established  rates  to  further  furnish  it,  and  threatened 
to  cut  off  the  supply,  an  action  for  an  injunction  will  lie  against  the 
company  by  the  consumer  to  prevent  the  company  from  depriving 
him  of  his  water.*  But  a  perpetual  mandatory  injunction  re- 
quiring a  company  to  supply  water  to  a  consumer  wiU  not  be 
granted  where  such  consumer  had  no  right  to  the  water  other  than 
that  which  existed  by  virtue  of  a  contract  for  a  single  season.^ 
However,  the  usual  remedy  in  actions  of  this  nature  is  an  action  in 
mandamus,  and  not  by  injunction.^  An  action  will  lie  for  an  in- 
junction to  restrain  a  corporation  from  compelling  early  consumers 
to  prorate  the  water  in  time  of  scarcity  with  later  comers,  in  the 
absence  of  contract.  ^ 

An  action  for  an  injunction  will  lie  by  minority  owners  of  the 
waters  of  a  stream  to  prevent  a  corporation  representing  the  major- 
ity owners  from  regulating  and  controlling  all  of  the  waters  of  the 
stream.8  An  injunction  will  also  lie  against  the  enforcement  of  an 
invalid  assessment  levied  by  the  company  upon  behalf  of  a  stock- 
holder.s  So,  also,  such  an  action  will  lie  against  the  enforcement  of 
illegal  assessments  or  sales  by  irrigation  districts.^o 

borne,  76  Fed.  Rep.  319;  affirmed,  178  9  But  where  a  person  failed  to  pay 

tr.   S.   22,   20   Sup.  Ct.   Eep.   860,   44  assessment^  levied   on  his   stock,  and 

L.  Ed.  961.  the  same  was  sold,  and  the  corpora- 

4  Fellows  V.  Los  Angeles,  151  Cal.  tion  brought  it  in,  and  where  the  sale 
52,  90  Pae.  Eep.  137;  Downing  v.  was  void  because  not  held  in  conform- 
Agrieultural  D.  Co.,  20  Colo.  546,  39  itj  to  law,  and  where  subsequent  as- 
Pac.  Eep.  336.  sessments    were    levied    on   the   stock 

5  Fulton  v.  Twombly  etc.  Co.,  6  Colo,  outstanding,  but  he  recei*d  no  notice 
App.  554,  42  Pac.  Eep.  253.  thereof,  it  was  held  that  he  was  not 

6  Orcutt  V.  Pasadena  etc.  Co.,  152  entitled  to  a  decree  enjoining  the  cor- 
Cal.  599,  93-  Pae.  Eep.  497.  poration  from  withholding  the  water 

For  the  compulsory  service  of  water,  from  Ms  land  without  paying  the  as- 

see   Sees.   1506,   1507.  sessments  levied;  it  being  inequitable 

For  actions  in  mandamus,  see  Sees,  to  permit  him  to  use  the  water  with- 

1506,  1649.  out  paying  his  share  of  the  expenses. 

7  Farmers'  etc.  Co.  v.  White,  32  Curtin  v.  Arroyo  etc.  Co.,  147  Cal. 
Colo.   114,  75  Pac.  Eep.  416;   Brown  337,  81  Pac.  Eep.  982. 

V.  Farmers'  etc.  Co.,  26  Colo.  66,  56  10  For   the    enforcement   of   assess- 

Pac.  Eep.  183.  ments  by  irrigation  districts,  see  Sees. 

8  Bartholomew  v.  Fayette  Irr.   Co.,      1422,  1423. 

31  Utah  1,  86  Pae.  Eep.  481,  120  Am.  See,    also,    Hughson   v.    Crane,    115 

St.  Eep.  912.  Cal.  404,  47  Pae.  Rep.  120;  Baxter  v. 
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§  1627.  Injunctions  against  the  violation  of  contracts. — ^In  cer- 
tain cases  an  action  for  an  injunction  will  lie  to  enjoin  the  violation 
of  contracts.  So,  where  a  corporation  is  under  contract  obligation 
to  furnish  water,  an  injunction  will  be  granted  to  prevent  the  com- 
pany from  shutting  off  the  water.  ^  So,  where  a  city  gave  a  contract 
to  a  water  company  for  30  years  to  have  full  control  of  its  water- 
works plant,  with  power  to  enlarge  it  and  extend  its  mains,  and  at 
the  end  of' the  time  the  city  was  given  the  right  to  take  possession  on 
the  payment  of  the  value  of  the  improvements,  it  was  held  that  the 
city  would  be  enjoined  from  taking  possession  of  the  plant  under 
the  contract  without  first  paying  or  tendering  the  value  thereof. ^ 
Again,  a  consumer  having  a  contract  with  a  water  company  whereby 
the  company  engages  to  furnish  the  consumer  with  a  continual  sup- 
ply of  water  may  by  injunction  prevent  the  corporation  from  con- 
tracting with  other  later  parties  which  would  impair  the  company's 
ability  to  supply  the  amount  of  water  called  for  under  the  first  con- 
sumer's contract.^ 

But  it  was  held  that  where  a  corporation  was  under  contract  to 
furnish  a  city  with  a  certain  amount  of  water,  an  action  for  an 
injunction  to  prevent  the  company  from  shutting  off  the  water  from 
the  city  schools  would  not  lie,  for  the  reason  that  the  board  of 
education  of  the  city  was  a  distinct  corporation  and  not  a  mere 
function  or  part  of  the  municipal  government  of  the  city.*  So,  also, 
where  the  plaintiff  in  his  pleading  based  his  right  upon  appropria- 
tion and  the  evidence  disclosed  the  fact  that  he  held  under  contract, 
it  was  held  that  there  was  a  fatal  variance  and  that  an  injunction 

Dickinson,  136  Cal.  185,  68  Pac.  Bep.  W.  Co.,   124  Cal.   368,  5T  Pae.  Eep. 

601;  Quint  v.  Hoffman,  103  Cal.  506,  210. 

37  Pac.  Eep.  514.  3  Wyatt  v.  Larimer  etc.  Co.,  IS  Colo. 

1  Hunt  V.  Jones,  149  Cal.  297,  86  298,  33  Pac.  Eep.  144,  36  Am.  St.  Eep. 
Pae.  Eep.  686,  holding  that  the  com-  280;  Eaton  v  Larimer  etc.  Co.,  35 
pany  will  either  be  compelled  in  equity  Colo.  16,  83  Pac.  Eep.  627;  Merrill 
to  specifically  execute  the  contract,  or  v.  South  Side  Irr.  Co.,  112  Cal.  433, 
will  be  restrained  from  violating  it.  44  Pac.  Eep.  720. 

See,   also,   contracts.   Sees.   917-926.  But  see  Haekett  v.  Larimer  etc.  Co., 

Contracts     with     companies,     Sees.  48  Colo.  178,  109  Pae.  Eep.  965,  hold- 

1509-1529;     Bowman     v.     Ayers,     2  ing  that  a  consumer  can  not  complain 

Idaho   465,   21    Pac.   Eep.    405;    City  if  Ms  rights  are  not  interfered  with. 

and  County  of  Denver  v.  Walker,  45  4  Water  Supply  Co.  v.  City  of  Albu- 

Colo.  387,  101  Pac.  Eep.  348.  querque,   9   N.  M.  441,  54  Pac.  Eep. 

2  Los  Angeles  v.  Los  Angeles  City  968. 
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would  not  be  granted.  ^  Again,  an  injunction  will  not  lie  to  relieve 
one  from  his  own  contract,  although  the  effect  of  the  contract  was 
not  anticipated  when  made.^ 


§  1628.  Injunctions  to  protect  decreed  rights. — Although  the 
rights  of  the  respective  parties  to  the  use  of  waters  from  the  same 
source  of  supply  may  be  adjudicated  and  as  so  adjudicated  may 
be  protected  by  injunction  granted  in  the  same  action,^  this  is  not 
always  done.  Where,  however,  the  rights  have  been  adjudicated  in 
a  prcAdous  action,  and  the  decree  is  in  full  force  and  effect,  an  in- 
junction in  a  subsequent  action  will  always  be  granted  in  a  proper 
case  to  prevent  the  interference  with  the  rights  decreed  by  the  par- 
ties to  the  previous  action.  Such  an  action  is  to  protect  priorities 
already  established  and  not  to  determine  them.2  Such  an  action 
may  be  defended  upon  the  ground  that  the  decreed  rights  have  been 
abandoned.  But  the  burden  of  proof  is  upon  the  party  setting  up 
such  a  defense  to  establish  the  fact  that  there  has  been  an  actual 
abandonment  since  the  award  was  made  in  the  previous  suit.^ 


B  City  and  County  of  Denver  v. 
Walker,  45  Colo.  387,  101  Pae.  Rep. 
348. 

6  Consolidated  Canal  Co.  v.  Mesa 
Canal  Co.,  6  Ariz.  135,  53  Pae.  Rep. 
575;  affirmed,  177  U.  8.  296,  44  L. 
Ed.  777,  20  Sup.  Ct.  Rep.  628. 

1  For  the  ■  adjudication  of  water 
rights  and  injunction  in  same  action, 
see  Sees.  1536,  1598. 

2  Medano  D.  Co.  v.  Adams,  29  Colo. 
317,  68  Pae.  Rep.  431. 

"No  adjudication  of  water  rights 
is  sought  in  this  action;  no  modifica- 
tion of  the  decree  is  asked.  Plaintiff 
is  simply  seeking  to  protect  the  rights 
which  were  awarded  in  the  adjudica- 
tion proceedings.  Por  this  purpose 
the  Court  had  jurisdiction^  without 
regard  to  the  Court  where  the  statu- 
tory proceedings  were  had."  Buckers 
etc.  Co.  V.  Farmers'  etc.  Co.,  31  Pae. 
Rep.  62,  72  Pae.  Rep.  49;  Alamosa 
etc.  Co.  V.  Nelson,  42  Colo.  140,  93 
Pao.   Rep.   1112;    Barnes   v.   Gerberg, 


27  Wash.  126,  67  Pae.  Rep.  568; 
Montrose  Canal  Co.  v.  Loutsenhizer  D. 
Co.,  23  Colo.  233,  48  Pao.  Rep.  532; 
Consolidated  etc.  Co.  v.  New  Loveland 
etc.  Co.,  27  Colo.  521,  62  Pae.  Jlep. 
364;  McLean  v.  Farmers'  etc.  Co., 
44  Colo.  184,  98  Pae.  Rep.  16;  Buckers 
etc.  Co.  V.  Platte  Valley  Irr.  Co.,  28 
Colo.  187,  63  Pae.  Rep.  305;  Diez  v. 
Hartbauer,  46  Colo.  599,  105  Pae. 
Rep.  868 ;  Hoyt  v.  Hart;  149  Cal.  722, 
87  Pae.  Rep.  569;  Lower  Latham  D. 
Co.  V.  Louden  C.  Co.,  27  Colo.  267, 
60  Pae.  Rep.  629,  83  Am.  St.  Rep.  80; 
Platte  Valley  Irr.  Co.  v.  Central  Trust 
Co.,  32  Colo.  102,  75  Pae.  Rep.  391. 

3  Platte  Valley  Irr.  Co.  v.  Central 
Trust  Co.,  32  Colo.  102,  75  Pae.  Rep. 
391;  Conley  v.  Dyer,  43  Colo.  22,  95 
Pae.  Rep.  304;  Lower  Latham  D.  Co. 
V.  Louden  C.  Co.,  27  Colo.  267,  60 
Pae.  Rep.  629,  83  Am.  St.  Rep.  80. 

For  abandonment,  see,  also.  Sees. 
1100-1117. 
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§  1629.  Injunctions  —  Jurisdiction  of  courts  —  Venue.  —  The 
county  in  which  an  action  must  be  brought  to  enjoin  an  invasion  of 
any  of  the  rights  under  discussion  depends  upon  the  constitutions 
and  statutes  of  the  respective  States.  As  we  have  seen  in  previous 
sections,  actions  to  adjudicate  rights  must  be  commenced  in  the 
county  where  the  right  is  situated,  for  the  reason  that  it  is  in  the 
nature  of  an  action  to  quiet  title  to  real  property.^  Therefore,  it 
must  follow  that  where  an  action  for  an  injunction  is  combined  with 
an  action  to  adjudicate  a  right,  it  must  be  also  commenced  in  the 
county  where  the  property  is  situated.  But,  where  the  action  is 
simply  for  an  injunction  against  the  invasion  of  a  right,  or  an  action 
for  an  injunction  combined  with  an  action  for  past  damages  for 
such  invasion,  the  basis  of  the  action  is  one  for  tort ;  and  under  the 
California  rule  it  is  not  required  that  the  action  be  commenced  in 
the  county  where  the  property  is  situated,  but  may  be  brought  in 
any  county  and  the  court  of  that  county  acquires  jurisdiction  to  try 
the  case,  unless  the  defendant  applies  for  its  transfer  for  trial  to 
the  county  where  the  property  is  situated,  upon  which  application 
it  musf  be  transferred  to  the  county  where  the  property  is  situated.^ 

In  Colorado  it  is  held  that  the  statute  providing  that  the  court, 
having  properly  acquired  jurisdiction  of  a  proceeding  to  adjudicate 
water  rights,  shall  thereafter  retain  exclusive  jurisdiction  for  that 
purpose,  does  not  apply  to  an  action  in  which  it  is  merely  sought  to 
protect  rights  awarded  in  the  jurisdiction  proceedings,  but  that 
the  action  may  be  brought  in  another  county  and  that,  too,  without 
regard  to  the  court  in  which  the  statutory  proceedings  were  had.^ 

In  Utah  it  is  held  that  water  wrongfully  diverted  in  one  county 
to  the  injury  of  plaintiff's  rights  in  another  county  constitutes  one 
cause  of  action,  and  the  plaintiff  may  elect  in  which  county  he  will 
bring  the  action.*     In  Wyoming  it  is  held  that  whgre  owners  of 

1  Pot  jurisdiction  of  courts  in  ac-  v.  Kern  County  etc.  Co.,  150  Cal.  466, 
tions   to   quiet   title,   venue,   see   See.      89  Pae.  Eep.  120. 

1533.  See,   also,   Elliot   v.   Whitmpre,    10 

For  the  nature  of  sucli  actions,  see  Utah  246,  87  Pae.  Eep.  461. 

Sec.  1534.  3  Buckers  etc.  Co.  v.  Farmers '  etc. 

2  Miller  &  Lux  v.  Madera  etc.  Co.,  Co.,  31  Colo.  62,  72  Pae.  Rep.  49;  Me- 
1-55  Cal.  59,  99  Pae;  Eep.  502,  22  L.  dano  D.  Co.  v.  Adams,  29  Colo.  317, 
B.  A.,   N.   8.,   391;    Miller  &  Lux  v.  68  Pae.  Eep.  431. 

Kern  County  etc.   Co.,   140   Cal.   132,  4  Deseret   Irr.  Co.  v.   Mclntyre,   16 

73  Pae.  Eep.  836;  Grocers'  etc. Union     Utah  398,  52  Pae.  Eep.  628;   Lower 


2976  PKOTECTION  OF  EIGHTS  BY  INJUKCTION. 

land  in  Montana  have  acquired  prior  right  by  appropriation  to 
the  use  of  water  to  irrigate  their  lands  by  means  of  a  ditch  and 
headgate  located  in  Wyoming,  the  District  Court  of  Wyoming  has 
jurisdiction  to  enjoin  others  from  diverting  the  water  by  means  of 
ditches  located  in  Wyoming  or  in  Montana  for  the  irrigation  of 
lands  in  Wyoming.^  The  question  as  to  the  jurisdiction  can  not  be 
.raised  for  the  first  time  on  appeal.^ 

Where  there  is  an  actual  diverflty  of  citizenship,  such  actions  may 
be  originally  brought  in  the  Federal  court,  or,  after  it  has  been 
brought  in  a  State  court,  upon  the  proper  motion  to  remove,  it  will 
be  transferred  to  the  Federal  court;  provided,  of  course,  that  the 
requisite  amount  is  involved,  which  must  exceed  $2,000  exclusive  of 
interest  and  cost,  as  to  each  complainant.'^  But  the  diversity  of 
citizenship  must  be  iona  fide  in  order  for  the  Federal  court  to  ac- 
quire jurisdiction,  otherwise  the  action  wiU  be  dismissed.  It  is, 
therefore,  held  that  the  incorporation  in  one  State  by  direction  of 
a  corporation  of  another  State  for  the  sole  purpose  of  having  the 
matter  in  dispute  between  such  corporation  and  another  corporation 
of  the  latter  State  determined  in  the  Federal  rather  than  in  the 
State  court  must  be  regarded  as  an  attempt  collusively  to  make  a 
party  plaintiff  simply  for  the  purpose  of  creating  a  case  cognizable 
by  the  Federal  court,  and  such  an  action  will  be  dismissed  for  want 
of  jurisdiction  of  the  Federal  court.^ 

Where  a  water  company  has  constructed  a  dam  across  a  stream 

Bangs  etc.  Co.  v.  Kings  Eiver  etc.  Co.,  6  Elliot  v.  Whitmore,  10  Utah  246, 

60  Cal.  408;  Last  Chance  etc.  Co.  v.  37  Pac.  Eep.  461. 

Emigrant  etc.   Co.,   129  Cal.  277,   61  7  Morris    v.    Bean,    123    Fed.    Eep. 

Pac.  Eep.  960.  618;   Id.,  146  Fed.  Eep.  423;  Howell 

5WiUe7  V.   Decker,   11   Wyo.   496,  ^-  ^°^^°^,  89  Fed.  Eep.  556;  Hoge 

73  Pac.  Eep.  210,  100  Am.  St.  Eep.      ^-   ^^^o"'   ^^^   ^«^-   ^P"   ^^'   ^^   ^• 
*^  '  ^       C.   A.    74;    Id.,   135   Fed.   Eep.    411; 

Mohl  V.  Lamar  Canal  Co.,  128  Fed. 
See,  also.  Lower  Kmgs  etc.  Co.  v.      ^^  ^^^.  ^^^^^^^  ^  ^^^^  j„  ^j^^^ 

Kings    Eiver   etc.   Co.,   60   Cal.    408;  94  -p^^   ^ep.  1;  San  Joaquin  etc.  Co. 

Morris  v.  Bean,   123  Fed.  Eep.   618,  y    Stanislaus   County,   90    Fed.   Eep. 

146  Fed.  Eep.  423;   Hoge  v.  Eaton,  516;  Anderson  v.  Bassman,  140  Fed. 

135  Fed.  Eep.  411,  141  Fed.  Eep.  64,  Eep.  14. 

72  C.  C.  A.  74.  8  Miller  t.  East  Side  etc.  Co.,  211. 

See,    also,    for    interstate    waters,  TI.   S.   293,   53   L.  Ed.   189,   29   Sup. 

Sees.  664,  1221-1234.  Ct  Bep.  111. 
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for  the  purpose  of  imponnding  water,  and  the  dam  restdts  in  the 
flooding  of  the  lands  of  another,  and  an  action  for  condemnation  of 
such  land  is  prosecuted  in  the  Federal  court  and  a  judgment  is 
entered  in  favor  of  the  land  owner  for  the  value  of  the  land  taken, 
and  the  plaintiff  then  appeals  to  the  United  States  Circuit  Court  of 
Appeals,  it  is  held  in  Idaho  that  the  State  court  has  the  jurisdiction 
to  issue  an  injunction  to  restrain  such  company  from  flooding  the 
land  sought  to  be  condemned  until  such  time  as  the  value  thereof 
has  been  paid  to  the  land  owner,  for  the  reason  that  no  title  can 
pass  to  the  condemner  in  condemnation  proceedings  until  after  the 
payment  of  the  value  of  the  property  which  has  been  determined 
and  assessed  in  the  manner  prescribed  by  law.^ 

Where  the  controversy  is  between  two  States,  the  only  court 
having  original  jurisdiction  is  the  Supreme  Court  of  the  United 
States.io 

An  allegation  in  a  bill  that  the  complainant  is  a  corporation 
organized  under  an  Act  of  Congress  makes  the  case  one  arising 
under  the  laws  of  the  United  States  and  confers  jurisdiction  upon 
the  Federal  Court.  ^^  And  the  fact  that  a  plaintiff  is  given  a 
different  remedy  in  the  State  courts  can  not  affect  the  jurisdiction 
of  a  Federal  Court  to  entertain  his  action,  where,  by  reason  of  his 
citizenship,  and  the  amount  involved,  he  has  the  right  to  sue  in 
that  Court.  ^2  ^ny  invasion  of  the  prior  right  of  the  United 
States  to  the  waters  of  a  stream  is  a  trespass,  and  the  Government 
may  maintain  a  suit  in  equity  to  protect  its  right  against  any  one 
or  all  of  such  trespassers.^^     The  place  of  trial  in  an  action  to 

9Eyan  V.   Weiser  Valley   etc.   Co.,  Ed.  497,  21  Sup.  Ct.  Eep.  331;   Id., 

20  Idaho  288,  118  Pae.  Eep.  769.  200  U.  S.  496,  50  L.  Ed.  572,  26  Sup. 

10  See   for   original  jurisdiction   of  Ct.  Eep.  268. 

the    Supreme    Court    of    the    United'  n  United    States    v.    Gallegos,   89 

States,  See.  1533.  Fed.  Eep.  769,  32  C.  C.  A.  470,  61 

See,  also,  Kansas  v.  Colorado,  185  U.  S.  App.  13. 

U.  S.  125,  46  L.  Ed.  838,  22  Sup.  Ct.  12  Herring  v.  Modesto  Irr.  Dist.,  95 

Eep.   552;    Id.,   206  U.   S.   46,   51  L.  Eed.  Eep.  705. 

Ed.  956,  27  Sup.  Ct.  Eep.  655;  Mis-  1 3  United  States  v.  Conrad  Inv.  Co., 

souri  V.  Illinois,  180  U.  S.  208,  45  L.  156  Fed.  Eep.  123. 
187— Kin.  on  Irr. 
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abate  a  nuisance  lies  where  the  injury  is  done,  and  not  where  the 
defendant  resides.^* 

§  1630.  Injunctions — Jurisdiction  of  courts — Person  and  sub- 
ject matter. — As  the  remedy  by  injunction  to  prevent  the  continu- 
ance of  the  invasion  of  a  right  operates  in  personam,^  so,  where 
the  defendant  has  been  served  with  process  in  accordance  with 
the  law  of  the  jurisdiction  where  the  action  is  brought,  or  submits 
to  the  jurisdiction  of  the  Couft  without  objection  thereto  by  an- 
swering to  the  merits,  the  Court  has  jurisdiction  of  the  person.^ 

Upon  the  question  of  the  jurisdiction  of  the  subject  matter  of 
the  suit,  it  is  necessary  in  order  to  confer  jurisdiction  upon  a 
court  of  equity  to  grant  injunctive  relief,  for  the  plaintiff  to 
allege  in  his  petition  or  complaint  essentials  necessary  for  the 
granting  of  such  relief,^  and  to  show  that  there  is  no  plain,  ade- 
quate, and  complete  remedy  at  law.*  And,  further,  where  the 
facts  necessary  to  confer  jurisdiction  on  a  court  of  equity  have 
been  alleged  and  denied,  the  question  of  jurisdiction  is  not  waived, 
but  is  to  be  determined  on  the  hearing;  and  it  it  is  the  duty  of 
the  Court  to  dismiss  the  suit  whenever,  during  the  trial,  want  of 
jurisdiction  appears.^  But,  as  is  the  case  in  actions  where  the 
main  object  is  for  the  purpose  of  adjudicating  water  rights,  and 
the  injunctive  feature  is  but  incidental  for  the  protection  of  the 
decreed  rights,  a  court  of  equity  having  acquired  jurisdiction  for 
one  purpose  has  jurisdiction  for  all.^  It  has  been  decided  a  num- 
ber of  times  by  the  Supreme  Court  of  the  United  States  that  the 

14  City  of  Marysville  v.  Nortli  82,  69  Pae.  Eep.  1033,  70  Pac.  Eep. 
Bloomfield  etc.  Co,,  66  Cal.  343,  5  Pae.      832. 

Eep.  507;  Drinkliouse  v.  Spring  Val-  ^  ^°r   the   essentials   necessary   for 

ley  W.  W.,  80  Cal.  308,  22  Pae.  Eep.      such  relief,  see  Sees.  1601-1605. 
252;    Last   Chance   etc.   Co.   v.   Emi-         ^°^  complaints  in  suits  for  an  in- 
grant  ete.  Co.,  129  Cal.  227,  61  Pae.      3""eti<"i'  ^ee  See.  1633. 

4  See  See.  1604;  Union  etc.  Co.  v. 
Lichty,    42    Ore.    563,    71    Pae.    Eep. 

_  1044;   Beach  v.  Spokane  ete.  Co.,  25 

2Willey  V.  Decker,  11  Wyo.  496,  73      ^^^^    ^        gg  p/^  ^^g 

Pae.  Eep.  210,  100  Am.  St.  Eep.  939;  ^  ^nion  etc.  Co.  v.  Lichty,  42  Ore. 

Consolidated   ete.    Co.   v.    New   Love-  503^  71  Pae.  Eep.   1044. 

land  ete.  Co.,  27  Colo.   521,   62  Pae.  e  See   Sees.   1629,   1630;   Feeney  v. 

Eep.   364.  Chester,   7   Idaho   324,   63   Pae.   Eep. 

See  Salem  etc.  Co.  v,  Lord,  42  Ore.  192. 


Eep.  960. 

1  See  Sec.  1600, 
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v^uestion  of  settling  and  adjudicating  water  rights  and  protecting 
the  same,  involved  no  Federal  question,  but  that  the  same  was 
left,  as  far  as  this  aspect  was  concerned,  to  the  State  CourtsJ 

§  1631.  Injunctions — Parties  plaintiff. — Upon  the  subject  of 
parties  plaintiff  in  actions  for  an  injunction,  in  general,  it  may 
be  said  that  any  one  who  has  an  actual  right  in,  or  legal  or 
equitable  claim  to,  any  of  the  rights  under  discussion  ^  may  main- 
tain an  action  in  equity  to  prevent  the  continuous  interference 
with  the  same  by  another,  and  that,  too,  regardless  of  the  fact  as 
to  how  such  party  acquired  such  rights.  We  have  discussed  im 
previous  sections  of  this  chapter  some  of  the  most  important  rights 
which  may  be  protected  by  an  action  for  an  injunction.^  Where- 
the  action  is  for  an  injunction  simply,  and  the  element  of  damages; 
is  not  included,  several  owners  who  are  in  a  similar  situation  may 
join  together  as  parties  plaintiff  and  maintain  an  injunction 
against  the  invasion  of  their  rights.  It  is  held  that  such  parties 
have  such  a  common  interest  as  will  "justify  them  in  uniting 
as  joint  plaintiffs  in  a  suit  to  enjoin  a  continuation  and  repetition 

7  Findings  of  fact  of  questions  of  217,  54  L.  Ed.  736,  30  Sup.  Ct.  Eep. 
local  law  upon  which  depends  a  party's  452. 
right,   under   TJ.    8.    Eev.    Stat.,    Sec.  See,  also,  Sec.  593. 
2339    (V.    a.   Comp.    Stat.,'  1901,   p.  ^  '^^^*  *^^^^  ™"8t  be  the  existence 
1437),  to  the  protection  of  vested  wa-  °^  ^  "SH  ^ee  Sec.  1601. 
....                  i         ■       1,1     •     4.1,.  For  the  protection  of  equitable  es- 
ter rights,  are  not  reviewable  in  the  .                   il               „                _,    „ 

<=>  '  4-n4-nfl  n.n       T(Tn +4-«       «.  Q^A^nn..  ft!         f\t.n 


Supreme  Court  of  the  United  States 


tates,  see  Watts  v.  Spencer,  51  Ore. 

262,  94  Pae.  Eep.  39. 

on  a  writ  of  error  to  a  State  court,  ^^   Government    may    protect   its 

for  the  reason  that  the  same  involves  ^ght    to    the    waters    by    injunction. 

no   Federal   question.      Telluride    etc.  United  States  v.  Conrad  Inv.  Co.,  15& 

Co.  V.  Eio  Grande  etc.  Co.,  187  U.  S.  Fed.  Eep.  123;   Custer  Consol.  Mines 

579,  47  L.  Ed.  307,  23  Sup.  Ct.  Eep.      Co.  v.  City  of  Helena, Mont.  — , 

178;    see  same   case   below,   23   Utah  122  Pae.   Eep.   567,  where  it  is  held 

22,  63  Pae.  Eep.  995;   see,  also.  Id.,  that  all  actions  must  be   brought  in 

175  V.  S.  639,  44  L.  Ed.  305,  20  Sup.  the  name  of  the  real  party  in  interest, 

Ct.   Eep.   245;    for   same   case   below,  and  an  action    for    the    interference 

see  16  Utah  125,  51  Pae.  Eep.  146 ;  with  an  interest  in  a  water  right  must 

Hooker  v.  Los  Angeles,  188  U.  8.  314,  be  brought  in  the  name  of  the  person 

47  L.  Ed.  487,  23  Sup.  Ct.  Eep.  395,  whose  right  is  invaded. 

63  L.  E.  A.  471;  Los  Angeles  v.  Los  See,    also,    for  parties    plaintiff   in 

Angeles  etc.  Co.,  152  Cal.  645,  93  Pae.  actions  to  adjudicate  rights,  See.  1544. 

Eep.  869,  1135;   afBrmed,  217  U.  S.  2  See  Sees.  1610-1628. 


2980 


PEOTEGTION  OF  EIGHTS  BY  INJUNCTION. 


of  such  unlawful  acts."'  But  the  rule  is  to  the  contrary,  where 
the  action  is  at  law  for  damages,*  and  where  an  action  for  an 
injunction,  which  is  common  to  all  the  plaintiffs,  is  joined  with 
an  action  for  damages,  which  is  not  joint  to  all  the  plaintiffs,  but 
is  several.^  But,  as  held  by  the  Supreme  Court  of  Oregon,  in 
an  action  for  an  injunction  against  the  invasion  of  rights,  the 
fact  that  some  of  the  parties  plaintiff  were  not  shown  to  be  in- 
jured by  the  acts  of  the  defendants,  and  some  of  the  parties 
defendant  had  not  interfered  with  the  plaintiffs'  rights,  did  not 
affect  the  right  to  maintain  the  action,  since  it  was  necessary,  in 
order  to  determine  the  rights  of  the  parties,  which  involved  the 
entire  water  of  the  stream,  that  all  the  parties  having  rights 
therein  should  be  made  parties,  and  it  was  immaterial  whether 
they  were  made  plaintiffs  or  defendants.®  Tenants  in  common  may 
join  together  as  parties  plaintiff  to  protect  their  common  rights  J 


3  Frost  V.  Alturas  W.  Co.,  11  Idaho 
294,  81  Pae.  Eep.  996,  citing  Kinney 
on  Irr.,  1st  Ed.,  See.  327;  Brown  v. 
Farmers'  etc.  Co.,  26  Colo.  66,  56 
Pae.  Eep.  183;  ChurehiU  v.  Lauer,  84 
Cal.  233,  24  Pae.  Eep.  107;  Eonnow 
V.  Delmue,  23  Nev.  29,  41  Pae.  Eep. 
1074;  Foreman  v.  Boyle,  88  Cal.  290, 
26  Pae.  Eep.  94;  Blaisdell  v.  Ste- 
phens, 14  Nev.  17,  33  Am.  Eep.  523; 
Beach  v.  Spokane  etc.  Co.,  25  Mont. 
367,  65  Pae.  Eep.  106;  Deseret  etc. 
Co.  V.  Melntyre,  16  Utah  398,  52  Pae. 
Eep.  628;  Barham  v.  Hostetter,  67 
Cal.  272,  7  Pae.  Eep.  689;  MiUer  v. 
Highland  D.  Co.,  87  Cal.  430,  25  Pae. 
Eep.  550,  22  Am.  St.  Eep.  254; 
Schultz  V.  Winter,  7  Nev.  130;  Monte- 
cito  Valley  W.  Co.  v.  Santa  Barbara, 
144  Cal.  578,  77  Pae.  Eep.  1113; 
Eickey  v.  Wood,  152  Fed.  Eep.  22,  81 
0.  C.  A.  218;  Farmers'  etc.  Co.  t. 
White,  32  Colo.  114,  75  Pae.  Eep.  415. 

The  owners  in  severalty  of  different 
tracts  of  land  may  join  in  an  action  to 
restrain  the  diversion  of  the  waters 
of  a  stream  along  whose  banks  their 
lands  are  located,  and  in  which  they 
have   riparian   rights,   and   rights   ac- 


quired by  appropriation.  ChurehiU  v. 
Lauer,  84  Cal.  233,  24  Pae.  Eep.  107. 

But  see  Eincon  etc.  Co.  v.  Anaheim 
etc.  Co.,  115  Fed.  Eep.  543,  holding 
that  the  other  riparian  owners  are 
not  necessary  parties  to  such  an  ac- 
tion. 

"Those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  de- 
fendants." Kaukauna  etc.  Co.  v. 
Green  Bay  etc.  Co.,  75  Wis;  385,  44 
N.  W.  Eep.  638. 

See,  also,  Grand  Eapids  etc.  Co.  v. 
Bensley,  75  Wis.  399,  44  N.  W.  Eep. 
640;  Eodgers  v.  Pitt,  89  Fed.  Eep. 
420,  129  Fed.  Eep.  932;  Miller  & 
Lux  V.  Eickey,  127  Fed.  Eep.  573. 

4  For  parties  plaintiff,  in  actions  at 
law  for  damages,  see  Sec.  1684. 

B  Barham  v.  Hostetter,  67  Cal.  272, 
7  Pae.  Eep.  689. 

6  Williams  v.  Altuow,  51  Ore.  275, 
95  Pae.  Eep.  200,  97  Pae.  Eep.  539. 

7  Smith  v.  Steams  Eancho  Co.,  129 
Cal.  58,  61  Pae.  Eep.  662;  Wood  v. 
Etiwanda  W.  Co.,  122  Cal.  152,  54 
Pae.  Eep.  726. 

See,  also,  for  tenants  in  common, 
Sees.  1454-1458. 
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Again,  the  rule  is  well  settled  that  one  tenant  in  common  may  sue 
alone  to  protect  the  common  rights  of  all  without  joining  with 
him  his  cotenants  as  parties  plaintiff.  8  Again,  one  tenant  in 
common  in  a  water  right  or  in  a  ditch,  canal,  or  other  works,  may 
sue  another  tenant  in  common  for  the  unlawful  interference  there- 
with.9 

A  ditch  or  canal  company  may  itself  maintain  an  action  for  an 
injunction  to  protect  the  rights  of  its  stockholders  and  consumers 
against  the  invasion  by  another  company,  without  making  its 
stockholders  or  consumers  parties  plaintiff-^**  Again,  the  stock- 
holders and  consumers  of  water  furnished  by  a  ditch  and  canal 
company  may  maintain  such  an  action  against  the  company  for 
any  invasion  of  their  rights.  ^^  A  pledgee  of  corporate  stock  may 
maintain  an  action  against  the  corporation  to  have  certain  assess- 
ments declared  void,  and  to  enjoin  the  enforcement  of  the  same.^^ 
A  mortgagee  is  also  held  to  have  such  a  right  of  action  against  a 
canal  company  for  the  failure  to  furnish  water.  ^^  Again,  a  per- 
son need  not  be  the  owner  of  the  water  rights  or  the  works  used 
in  connection  therewith  to  maintain  such  an  action.  A  tenant  of 
the  owner  of  such  rights  may  maintain  such  an  action  in  his  own 
name,  without  joining  his  landlord  as  party  plaintiff,  where  he 

8  Spamsh  Fork  v.  Hopper,  7  Utali  versing  Id.,  3  Colo.  App.  255,  32  Pae. 
235,  26  Pae.  Eep.  293;  Lytle  Creek  Eep.  722;  Montrose  C.  Co.  v.  Loutsen- 
W.  Co.  V.  Perdew,  65  Cal.  447,  4  Pae.  Hzer  D.  Co.,  23  Colo.  233,  48  Pae. 
Eep.  426;   Eodgers  v.   Pitt,  89  Fed.  Eep.  532. 

Bep.   420;    Id.,   129   Fed.   Eep.   932;  See,  also,  Springville  v.  Fulmer,  7 

Hildreth  v.  Monteoito  Creek  W.  Co.,  Utah  450,  27  Pao.  Eep.  577. 
139  Cal.  22,  70  Pao.  Eep.  672,  72  Pae.  n  Farmers'   etc.   Co.  v.   White,   32 

Eep.  395;  Union  M.  &  M.  Co.  v.  Dang-  Colo.  114,  75  Pae.  Eep.  415;  MeLeam 

berg,   81   Fed.   Eep.   73;    Crowder  v.  v.   Farmers'   etc.   Co.,   44   Colo.    184, 

McDonald,  21  Mont.  367,  54  Pae.  Eep.  98  Pae.  Eep.  16;  Wadsworth  etc.  Co. 

43,  citing  Kinney  on  Irr.,  1st  Ed.,  Sec.  v.  Brown,  39  Colo.  57,  88  Pao.  Eep. 

301.  1060 ;  Clifford  v.  Larrien,  2  Ariz.  202, 

9  Carnes  v.  Dalton,  56  Ore.  596,  110  11  Pae.  Eep.  397. 

Pao.  Eep.  170;  Moss  v.  Eose,  27  Ore.  12  Farmers'  etc.  Co.  v.  Henderson, 

595,   41   Pae.  Eep.   666,   50   Am.   St.  46  Colo.  37,  102  Pae.  Eep.  1063. 

Eep.   743;    Lorenz   v.   Jacob,   63   Cal.  See,  also,  for  ditch  and  canal  com- 

73;  Jacob  v.  Lorenz,  98  Cal.  332,  33  panics,  Sees.   1449-1529. 

Pae.  Eep.  119.  13  Equitable    etc.    Co.    v.    Montrose 

10 Farmers'  Ind.  D.  Co.  v.  Agrieul-  etc.  Co.,  20  Colo.  App.  465,  79  Pae. 

tural  D.   Co.,  22   Colo.   513,   45  Pae.  Eep.  747. 
Eep.   444,  55  Am.  St.  Eep.  149;   re- 
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has  the  right  of  possession.^*  Upon  the  other  hand,  a  landlord 
may  sue  a  stranger  to  prevent  the  unlawful  interference  with  the 
right  without  joining  with  him  the  tenant  in  possession.^^  The 
owner  of  the  water  right,  but  not  of  the  ditch,  may  also  maintain 
such  an  action.^^  So,  also,  the  holder  of  the  equitable  title;!'' 
again,  the  holder  of  the  legal  title,  as  trustee;  ^^  so,  also,  a  person 
in  possession  of  land  under  the  land  laws  of  the  United  States.^^ 
It  is  also  held  that  an  assignee  may  maintain  the  action,  although 
the  assignment  was  made  with  the  express  purpose  of  enabling 
him  to  bring  the  action.^o  But  under  the  rule  that  in  order  to 
maintain  such  an  action  the  plaintiff  must  have  some  ownership 
or  interest  in  the  rights  sought  to  be  protected,  it  is  held  that  a 
city  having  the  first  right  of  appropriation,  has  the  prima  facie 
right  to  divert  the  waters  from  the  watershed  of  the  creek  in 
sufficient  quantity  to  supply  the  needs  of  itself  and  its  inhabitants, 
and  that  a  taxpayer  who  is  not  a  subsequent  appropriator  can  not 
maintain  an  action  for  an  injunction  to  prevent  the  diversion  of 
water  by  the  city  on  the  ground  that  it  will  injuriously  afEeet  the 
rights  of  subsequent  appropriators.21  A  defect  of  parties  plaintiff 
must  be  raised  by  demurrer  or  answer,  and  if  objection  is  not  so 
taken,  it  is  waived.22 

14  Heilbron   v.    Fowler  Switch    etc.  178,  109  Pac.  Eep.  965,  1  Water  and 

Co.,  75  Cal.  426,  17  Pae.  Eep.  535,  7  Miu.  Cas.  Ann.  224;  Beek  v.  Bono,  59 

Am.  St.  Eep.  183 ;  Los  Eobles  W.  Co.  Wash.  479,  110  Pae.  Eep.  13,  1  Wateir 

V.   Stoneman,   146   Cal.   203,   79   Pae.  and  Min.  Cas.  Ann.  222. 
Eep.  880;  Clifford  v.  Larrien,  2  Ariz.  15  Heilbron  v.  Last  Chance  etc.  Co., 

202,   11   Pac.  Eep.   897;    Heilbron  v.  75  Cal.  117,  17  Pac.  Eep.  65. 
Kings  Eiver  etc.  Co.,  76  Cal.  11,   17  le  Clifford  v.   Larien,   2   Ariz.   202, 

Pac.  Eep.  933;  Barkley  v.  Tieleke,  2  11  Pac.  Eep.  397;   Carnes  v.  Dalton, 

Mont.    59,   4    Morr.    Min.    Eep.    666;  56  Ore.  596,  110  Pac.  Eep.  170. 
Crook    f.    Hewitt,    4    Wash.    749,    31  1 7  Watts   v.   Spencer,   51   Ore.   262, 

Pae.  Eep.  28.  94  Pac.  Eep.  39. 

Under  the  rule  that  those  having  no  18  Koch  v.  Story,  47  Colo.  335,  107 

interest  in  the  subject  matter  are  not  Pae.  Eep.  1093. 

proper    parties,    an    irrigation     com-  19  Gonkling  v.  Pacific  Imp.  Co.,  87 

pany  was  not  a  necessary  party  to  a  Cal.  296,  25  Pac.  Rep.  399. 
suit  by  a   reservoir   owner   to   enjoin  20  Smith  v.  Logan,  18  Nev.  149,  1 

interference  with  its  water,  flowing  in  Pac.  Eep.  678. 

a    canal    of    the   irrigation    company,  21  Carlson    v.    City    of    Helena,    43 

where  the  issue  was  whether  the  plain-  Mont.  1,  114  Pac.  Eep.  110. 
tiffs  or  defendants  owned  the  water.  22  Medano    D.    Co.     v.     Adams,   29 

Hackett  v.  Larimer  etc.  Co.,  48  Colo.  Colo.  317,  68  Pae.  Eep.  431. 
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§  1632.  Injunctions — Parties  defendant. — ^Upon  the  question  of 
parties  defendant,  in  general,  it  may  be  said  that  all  persons, 
corporations,  or  companies,  whenever  the  result  of  their  acts, 
either  joint  or  several,  deprives  the  plaintiff  of  his  rights  or  sub- 
stantially interferes  with  the  same,  may  be  made  parties  defendant 
in  an  action  for  an  injunction.  All  parties  against  whom  the 
relief  must  be  obtained  to  accomplish  the  object  of  the  suit  are 
necessary  parties.  ^  And,  that  some  of  the  parties  defendant  had 
not  interfered  with  the  plaintiff's  rights,  does  not  affect  the  right 
to  maintain  the  action,  although  they  were  not  necessary  parties.^ 
And,  as  a  general  rule,  it  may  be  said  that  all  persons  using  water 
from  the  stream  above  the  plaintiff's  point  of  diversion  should 
be  made  parties  defendant  to  such  an  action  for  an  injunction 
only,  because  the  use  of  each  contributes  to  the  plaintiff's  short- 
age,3  and  that,  too,  regardless  of  the  fact  as  to  whether  such  per- 
sons are  joint  or  several  tort  feasors.*    In  an  action  by  one  con- 


1  McLean  v.  Farmers '  etc.  Co.,  44 
Colo.  184,  98  Pac.  Eep.  16;  Monte- 
cito  etc.  Co.  V.  Santa  Barbara,  144 
Cal.  578,  77  Pac.  Eep.  1113 ;  Saint  T. 
Guerrerio,  17  Colo.  448,  30  Pac.  Eep. 
335,  31  Am.  St.  Eep.  320;  Woodruff 
V.  North  Bloomfield  etc.  Co.,  8  Sawy. 
628,  16  Fed.  Eep.  25,  9  Sawy.  441,  18 
Fed.  Eep.  753;  Bliss  v.  Grayson,  24 
Nev.  422,  56  Pac.  Eep.  231;  Bowman 
V.  Bowman,  35  Ore.  279,  57  Pae.  Eep. 
546;  Squires  v.  Livesey,  36  Colo.  302, 
85  Pac.  Eep.  181;  Union  M.  &  M.  Co. 
V.  Dangberg,  81  Fed.  Eep.  73;  Brown 
V.  Farmers'  etc.  Co.,  26  Colo.  66,  56 
Pac.  Eep.  183;  Carnes  v.  Dalton,  56 
Ore.  596,  110  Pae.  Eep.  170;  Farmers' 
etc.  Co.  V.  White,  32  Colo.  114,  75 
Pac.  Eep.  415;  Hillman  v.  Newington, 
57  Cal.  56. 

See,  also.  Gay  v.  Hicks,  Okla., 

,  124  Pac.  Eep.  1077.  ^ 

2  Williams  v.  Altnow,  51  Ore.  275, 
95  Pac.  Eep.  200,  97  Pac.  Eep.  539; 
Daly  V.  EuddeU,  137  Cal.  671,  70  Pac. 
Eep.  784. 

3  West  Point  Irr.  Co.  v.  Moroni  etc. 
Co.,  21  Utah  229,  61  Pae.  Eep.  16. 


But  see  Beck  v.  Bono,  59  Wash.  479, 
110  Pae.  Eep.  13. 

4  For  the  contrary  rule  for  several 
tort  feasors  in  actions  for  damages, 
see  Sees.  1684,  1685. 

In  the  case  of  a  joint  trespass  it 
was  held  that  if  the  defendant  and 
a  .  corporation  for  which  he  worked 
were  both  responsible  for  trespasses  to 
plaintiff's  reservoir,  plaintiff  could 
elect  to  sue  one  or  both  of  them  in 
an  action  for  damages  and  injunc- 
tion. Koch  V.  Story,  47  Colo.  335, 
107  Pac.  Eep.  1093. 

See,  also,  Sloan  v.  Byers,  37  Mont. 
503,  97  Pac.  Eep.  855;  Mau  v.  Stoner, 
15  Wyo.  109,  87  Pac.  Eep.  434,  89 
Pac.  Eep.  466,  14  Wyo.  183,  83  Pac. 
Eep.  218;  Williams  v.  Barter,  121  Cal. 
47,  53  Pac.  Eep.  405;  Miles  v.  Du 
Bey,  15  Mont.  340,  39  Pac.  Eep.  313. 

And,  in  the  case  of  a  several  tres- 
pass, it  is  held  that  a  single  suit  may 
be  brought  to  enjoin  several  defend- 
ants from  diverting  waters  from  a 
stream,  though  the  defendants  are  not 
acting  in  concert,  and  are  not  joint 
tort    feasors.     Montecito   etc.   Co.   v. 
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sumer  against  a  ditch  company  and  co-consumers  all  co-consnmers 
should  be  joined  as  parties  defendant.^  And  where  it  appears 
that  other  persons  not  parties  to  the  action  diverted  water  from 
the  same  stream  to  such  an  extent  that  it  can  not  be  satisfactorily 
shown,  but  that  for  the  acts  of  the  persons  not  sued  no  injury  would 
have  resulted  to  the  plaintiff,  the  Court  may  make  an  order  re- 
quiring all  such  persons  to  be  made  parties  defendant,®  or,  if  this 
is  not  done,  the  Court  may  refus»to  grant  the  injunction.^  So,  in 
a  suit  to  enjoin  a  water  commissioner  from  diverting  water  in  a 
stream  from  the  use  of  prior  appropriators  to  the  use  of  subse- 
quent appropriators,  the  subsequent  appropriators  being  the  per- 
sons really  interested,  are  necessary  parties,  and  their  absence  is 
fatal  to  the  validity  of  the  decree.^ 

In  Colorado  it  is  held  that  in  an  action  between  two  ditch  com- 
panies for  an  injunction,  the  consumers  and  stockholders  of 
the  defendant  company  need  not  be  made  parties  defendant.® 
Persons  using  water  for  irrigation  from  a  creek  branch  are  not 
necessary  parties  defendant  to  a  suit  by  a  lower  riparian  owner 
on  the  main  stream  to  enjoin  the  enlargement  of  the  head  of  the 

Santa  Barbara,  144  Cal.  578,  77  Pac.  as  made  too  late.     Koch  v.  Story,  47 

Eep.  1113.  Colo.  335,  107  Pae.  Eep.  1093. 

See,  also,  Hillman  v.  Newington,  57  ''  West    Point    Irr.    Co.    v.    Moroni 

Cal.  56;  People  v.  Gold  Eun  etc.  Co.,  e*"-  Co.,  21  Utah  229,  61  Pae.  Eep.  16. 

66   Cal.    138,   4  Pae.   Eep.   1152,   56  « Squires  v.  Livesey,  36  Colo.  302, 

Am.  Eep.  80;   MUler  v.  Highland  D.  ^^  ^^'=-  ^^P"  ^^^'   ^"^^^'^  ^-  ^^™- 

r,  on    r>   ^      A-,^      nt:    -D  t.  rcn         ^rs'    CtO.    Co.,    44    Colo.     184,    98    PaC. 

Co.,  87  Cal.  430,  25  Pae.  Eep.  550,  _,       ,„    ^    ,  .     „        ' 

c.  X,       L^    -r,,  ■  ^  „       ci  ^^P-  16;  Buckers  etc.  Co.  v.  Fanners' 

22  Am.  St.  Eep.  254:  Blaisdell  v.  Ste-  t  j   T^  V.      oi  ^  i     ,.«   »«  t,       t, 

^         '  Ind.  D.  Co.,  31  Colo.  62,  72  Pae.  Eep. 

phens,  14  Nev.  17,  33  Am.  Eep.  523.  49.  ^^^^  ^  ^^^^^^^  ^^  ^^^  ^gg^  ^3 

6  Farmers'    etc.    Co.    v.    White,    32  p^o.  Rep.  210,  100  Am.  St.  Eep.  939. 

Colo.  114,  75  Pae.  Eep.  415;   Brown  9  Farmers'    Ind.    D.    Co.    v.    Agri- 

V.  Farmers'  etc.  Co.,  26  Colo.  66,  56  cultural  D.  Co.,  22  Colo.  513,  45  Pae. 

Pae.  Eep.   183.  Eep.  444,  55  Am.   St.  Eep.   149;   re- 

6  Hough  V.  Porter,  51  Ore.  318,  95  versing  Id.,  3  Colo.  App.  255,  32  Pae. 

Pac.  Eep.  732,  98  Pac.  Eep.  1083,  102  Eep.   722;   Montrose  C.  Co.  v.  Lout- 

Pac.  Eep.  728;   McLean  v.  Farmers'  senhizer  D.  Co.,  23  Colo.  233,  48  Pac. 

etc.  Co.,  44  Colo.  184,  98  Pac.  Eep.  16.  Eep.  532. 

A  motion  made  only  two  days  be-  See,  also,  Haekett  v.  Larimer  etc. 

fore  the  day  set  for  the  hearing,  and  Co.,  48  Colo.  178,  109  Pac.  Eep.  965; 

more  than  20  months  after  the  answer  Oregon  Const.  Co.  v.  Allen  D.  Co.,  41 

was  filed,  to  make  other  persons  par-  Ore.  209,  69  Pac.  Sep.  455,  93  Am. 

ties  defendant,  was  properly  refused  St.  Eep.  701, 
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branch  and  consequent  diversion  of  an  undue  amount  of  water.^" 
The  defect  of  parties  defendant  must  be  raised  by  demurrer  or 
by  answer,  and  if  objection  is  not  so  taken,  it  is  waived.^i  But 
the  misjoinder  of  two  persons  defendant  can  not  be  raised  by 
joint  demurrer.i2  But  it  is  held  in  Colorado  that  the  rule  that 
a  defect  of  parties  is  waived  by  the  defendants  in  joining  issue 
and  going  to  trial  does  not  apply  where  the  Court  can  not  proceed 
to  judgment  without  the  presence  of  others  who  have  not  been 
made  parties.^^ 

§  1633.  Pleadings — Complaint,  petition,  or  bill. — ^In  an  action 
for  an  injunction  the  complaint,  petition,  or  bill,  whatever  it  may 
be  called  in  the  respective  jurisdictions,  must  set  forth  the  right 
of  the  plaintiff,  aUd  that  the  defendant  is  wrongfully  invading 
that  right,  and  other  essential  elements  necessary  to  give  a  court 
of  equity  jurisdiction  of  the  case.^  In  general,  it  may  be  said 
that  the  rights  of  the  plaintiff  in  actions  for  an  injunction  must 
be  set  forth  even  with  greater  particularity  than  where  the  action 
is  simply  to  quiet  the  title  to  a  water  right  or  the  adjudication  of 
rights.2  Where  the  complainant  bases  his  action  upon  an  appro- 
priation of  the  water,  the  complaint  should  contain  every  essential 
allegation  necessary  to  show  the  facts  of  such  appropriation  and 
its  priority.3    A  complaint  alleging  the  ownership  and  the  right 

10  Sanders  v.  Wilson^  34  Wash.  659,'  set  forth  the  facta  constituting  a  valid 

76  Pac.  Eep.  280.  appropriation.     Kimball   v.   Northern 

iiMedano   D.   Co.    v.    Adams,    29  Colo.  Irr.  Co.,  42  Colo.  412,  94  Pao. 

Colo.  317,  68  Pao.  Eep.  431.  Eep.  333. 

12  Empire  etc.  Co.  v.  Board  of  Com-  3  Carroll  v.  Vance,  39  Colo.  216,  88 
missioners  of  Eio  Grande  Co.,  21  Colo.  Pao.  Eep.  1069,  where  it  is  held  that 
244,  40  Pao.  Eep.  449.  a  complain^  in  an  action  by  a  senior 

13  McLean  v.  Farmers'  etc.  Co.,  44  appropriator  to  enjoin  an  unlawful 
Coloi  184,  98  Pao.  Eep.  16.  diversion  of  water  merely  alleged  that 

1  Per  the  essential  elements  in  an  plaintiff  had  a  priority  superior  to 
action  for  injunction,  see  Sees.  1601-  that  of  the  defendants  with  which  de- 
1605.  fendants  were  interfering,  was  insuffi- 

See,  also,  for  complaints  in  actions  cient  without  showing  plaintiff's  ap- 

to  quiet  title,  See.  1548.  propriation  and  priority. 

2  Unlike  an  action  where  plaintiff  In  a  suit  to  prevent  defendant  from 
seeks  to  restrain  a  defendant  from  diverting  water  and  from  interfering 
unlawfully  interfering  with  his  prior  with  plaintiff's  use  for  domestic  and 
appropriation,  it  is  not  necessary  in  a  irrigation  purposes  of  a  certain  num- 
complaint  to  quiet  title  to  specifically  ber  of  cubic  feet  of  water  a  second, 
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to  use  the  waters  of  certain  springs,  and  tlie  defendant's  inter- 
ference therewith,  states  a  cause  of  action.*  And  it  is  held  that 
a  complaint  which  merely  alleges  a  priority  of  appropriation, 
without  alleging  the  facts  constituting  such  priority  of  appropri- 
ation, and  the  application  of  the  water  to  a  beneficial  use,  states 
a  conclusion  of  law  only,  and  is,  upon  demurrer,  fatally  defective.^ 


the  complaint  must  allege  facts  show- 
ing plaintiflE's  right  to  the  water 
claimed,  and  that  the  right  was  prior 
and  superior  to  the  defendant's  right. 
White  v.  Nuckolls,  49  Colo.  170,  112 
Pac.  Eep.  329. 

A  complaint  in  an  action  to  restrain 
■a  wrongful  diversion  of  water,  alleg- 
ing that  plaintiffs  are  owners  in  sev- 
eralty of  certain  tracts  of  land  under 
defendant's  ditch;  that  they  appro- 
priated for  irrigation  definite  amounts 
of  water  at  certain  times  from  1872 
to  1885;  that  ever  since  such  appro- 
priation they  have  continued  to  use 
the  water  each  year  during  the  irri- 
gating season,  until  the  years  1894 
and  1895,  when  defendant  wrongfully 
refused  to  deliver  the  water  in  the 
quantities  to  which  they  were  entitled; 
that  the  amounts  of  water  appropri- 
ated were  and  are  necessary  to  make 
their  lands  productive;  and  that  at  all 
times  between  the  years  1885  and  1893 
defendant  recognized  the  priorities  of 
the  plaintiffs  to  the  quantities  claimed, 
states  a  cause  of  action.  Brown  v. 
Farmers'  etc.  Co.,  26  Colo.  66,  56 
Pac.  Sep.  183. 

See,  also.  Farmers'  etc.  Co.  v.  Agri- 
cultural D.  Co.,  22  Colo.  513,  45  Pac. 
Eep.  444,  55  Am.  St.  Eep.  149;  rev'g 
lA.,  3  Colo.  App.  255,  32  Pac.  Eep. 
722;  Salazar  v.  Smart,  12  Mont.  395, 
30  •  Pac.  Eep.  675 ;  Anderson  etc.  Co. 
V.  MoConnell,  133  Fed.  Eep.  581; 
Cline  V.  Stock,  71  Neb.  70,  98  N.  W. 
Eep.  454,  102  N.  W.  Eep.  265;  Jer- 
rett  V.  Mahan,  20  Nev.  89,  17  Pac. 
Eep.    12;    Smith   T.   Steams   Eancho 


Co.,  129  Cal.  58,  61  Pac.  Eep.  662; 
•Eaymond  v.  Winsette,  12  Mont.  551, 
31  Pac.  Eep.  537,  33  Am.  St.  Eep. 
604;  Stemberger  v.  Sea  ton  etc.  Co., 
45  Colo.  401,  102  Pac.  Eep.  168 ;  HufC- 
ner  v.  Sawday,  153  Cal.  86,  94  Pae. 
Eep.  424;  Shenandoah  etc.  Co.  v.  Mor- 
gan, 106  Cal.  409,  39  Pac.  Eep.  802; 
United  States  etc.  Co.  v.  Gallegos,  89 
Fed.  Eep.  769,  32  C.  C.  A.  470 ;  Boeder 
V.  Stein,  23  Nev.  92,  42  Pac.  Eep.  867; 
Conley  v.  Dyer,  43  Colo.  22,  95  Pac. 
Eep.  304;  Ball  v.  Kehl,  87  Cal.  506, 
25  Pac.  Eep.  679;  Montpelier  etc.  Co. 
V.  City  of  Montpelier,  19  Idaho  212, 
113  Pae.  Eep.  741 ;  Hill  v.  Lenormand, 
2  Ariz.  354,  16  Pac.  Eep.  266,  where 
it  is  held  that  an  injunction  may  be 
granted  where  the  court  finds  the 
plaintiff's  right  to  be  less  in  amount 
than  alleged. 

A  general  prayer  in  a  complaint  in 
an  action  to  quiet  title  is  sufficient 
to  support  an  injunction,  where  the 
facts  alleged  warrant  it.  Los  Angeles 
V.  Los  Angeles  etc.  Co.,  152  Cal.  645, 
93  Pae.  Eep.  869;  dis.,  217  H.  S.  217, 
53  L.  Ed.  736,  30  Sup.  Ct.  Eep.  452. 

4  Williams  v.  Harter,  121  Cal.  47, 
53  Pac.  Eep.  405;  Shenandoah  etc. 
Co.  V.  Morgan,  106  Cal.  409,  39  Pac. 
Eep.  802. 

5  Farmers'  etc.  Co.  v.  Southworth, 
13  Colo.  Ill,  21  Pae.  Eep.  1028,  4 
L.  E.  A.  767;  McLean  v.  Farmers'  etc. 
Co.,  44  Colo.  184,  98  Pac.  Eep.  16; 
Hildreth  v.  Montecito  etc.  Co.,  139 
Cal.  22,  72  Pac.  Eep.  395;  Downing 
V.  Agricultural  D.  Co.,  20  Colo.  546, 
39  Pae.  Eep.  336;  Campbell  v.  Flan- 
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However,  it  is  not  necessary  for  the  complainant  to  set  out  his 
deraignment  of  title  in  the  complaint  or  bill,®  or  the  particular 
tract  or  tracts  of  land  that  have  been  irrigated  by  him  or  by  his 
grantors,'''  the  character  of  the  crops  grown  thereon,^  or  the  fact  that 
the  -raising  of  crops  by  irrigation  on  the  land  was  successful,^  or 
the  pai^cular  point  of  diversion,io  or  the  means  and  methods  of 
the  diversion  used,ii  or  the  local  customs  referred  to  in  Section 
2339  of  the  Eevised  Statutes  of  the  United  States.12 

In  "Washington  it  is  held  that  the  Court  will  take  judicial  notice 
of  the  fact  that  at  least  that  portion  of  the  States  east  of  the  Cas- 
cade Mountains  was  within  the  territory  where  the  customary  law 
of  miners  was  in  force  for  the  appropriation  of  waters.  ^^  But  in 
Texas  it  is  necessary  to  plead  that  the  stream  is  in  the  arid  por- 
tion of  the  State  where  the  water  claimed  is  used  for  irrigation, 


nery,  29  Mont.  246,  74  Pac.  Eep.  450; 
Carroll  v.  Vance,  39  Colo.  216,  88  Pae. 
Eep.  1069;  MeDermont  v.  Anaheim 
etc.  Co.,  124  Cal.  112,  56  Pac.  Eep. 
779;  Heintzen  v.  Binninger,  79  Cal. 
5,  21  Pae.  Eep.  377. 

See,  also,  Van  Horn  v.  Decrow,  136 
Cal.  117,  68  Pac.  Eep.  473. 

But  where,  in  a  suit  to  enjoin  the 
defendant  from  interfering  with  the 
flow  of  water  in  plaintiff's  ditch,  de- 
fendant by  answer  made  no  claim  to 
any  water,  and  plaintiflB  claimed  no 
definite  quantity  of  water,  and  did  not 
prove  the  amount  to  which  he  was 
entitled,  the  court  held  that  the  only 
relief  that  the  court  could  grant  was 
to  enjoin  the  defendant  from  inter- 
fering with  the  flow  of  the  water. 
Simpson  v.  Harrah,  58  Ore.  448,  103 
Pac.  Eep.  58. 

6  Miller  &  Lux  v.  Eickey,  127  Ped. 
Eep.  573;  Wutehumna  W.  Co.  v. 
Pogue,  151  Cal.  105,  90  Pae.  Eep.  362; 
Beach  v.  Spokane  etc.  Co.,  25  Mont. 
367,  65  Pac.  Eep.  106;  Hague  v. 
Nephi  etc.  Co.,  16  Utah  421,  52  Pac. 
Eep.  765,  41  L.  E.  A.  311,  67  Am.  St. 
Eep.  634. 

7  Miller  &  Lux  v.  Eickey,  127  Ped. 


Eep.  573;  Eineon  etc.  Co.  v.  Anaheim 
etc.  Co.,  115  Ped.  Eep.  543;  Anderson 
etc.  Co.  V.  McConnell,  133  Ped.  Eep. 
581. 

8  Miller  &  Lux  v.  Eickey,  127  Fed. 
Eep.  573. 

9  Miller  &  Lux  v.  Eickey,  supra. 

10  Miller  &  Lux  v.  Eickey,  supra. 

11  MiUer  &  Lux  v.  Eickey,  supra. 

12  For  which  see  Sees.  598,  600. 
See,   also,   Basey   v.   Gallagher,    87 

tr.  S.  20  Wall.  670,  22  L.  Ed.  452,  1 
Morr.  Min.  Eep.  683. 

It  is  not  necessary  for  plaintiflE  to 
plead  and  prove  a  custom  of  appro- 
priation, as  the  courts  will  take 
judicial  notice  thereof.  Parkersville 
Drainage  Dist.  v.  Wattier,  48  Ore.  332, 
86  Pac.  Eep.  775;  Brown  v.  Baker, 
39  Ore.  66,  65  Pae.  Eep.  799,  66  Pac. 
Eep.  193. 

13  Isaacs  V.  Barber,  10  Wash.  124, 
38  Pac.  Eep.  871,  30  L.  E.  A.  665,  45 
Am.  St.  Eep.  772. 

See,  also,  Crawford  Co.  v.  Hatha- 
way, 67  Neb.  325,  93  N.  W.  Eep.  781, 
60  L.  E.  A.  889,  108  Am.  St.  Hep. 
647;  Drake  v.  Earhart,  2  Idaho  750, 
23  Pac.  Eep.  541;  Morris  y.  Bean,  146 
Fed.  Eep.  423. 
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and  that  the  rainfall  is  insufficient  and  irrigation  is  necessary,  as 
the  courts  will  not  take  judicial  knowledge  of  the  aridity  of  any 
particular  portion  of  the  State.  ^^ 

In  those  jurisdictions  which  recognize  riparian  rights  under 
the  strict  construction  of  the  rule,  it  is  not  necessary  for  a  riparian 
owner  to  allege  the  use  of  the  water  by  himself,  or  damages  for 
its  unlawful  diversion.  The  very  nature  of  his  ownership  entitles 
him  to  the  natural  flow  of  th@k  stream,  subject  to  the  reasonable 
use  by  the  other  riparian  owners  above  him.  It  is  therefore  suf- 
ficient to  plead  the  ownership  of  the  land,  that  it  borders  upon 
the  stream,  and  the  obstruction  of  its  flow  or  the  unlawful  diver- 
sion by  the  defendant,  and  the  law  will  imply  damage  and  grant 
injunctive  relief  against  such  an  invasion  of  the  owner's  right. 
As  was  held  in  a  California  case,  under  this  rule,  the  allegation 
of  use  by  a  riparian  owner  was  mere  surplusage.^^  But  under 
the  more  modern  rule  as  to  the  rights  of  riparian  owners,  espe- 
cially under  the  later  California  decisions,  holding  that  the  strict 
rule  of  the  common  law  is  unfitted  to  the  changed  conditions  in 
that  State,  and  that  a  lower  riparian  proprietor  must  show  use 
and  damage  in  order  to  enjoin  an  upper  riparian  owner  from  a 
beneficial  use  of  the  water,!^  ^;jig  allegations  in  a  complaint  in  an 

14  MeGhee  etc.  Co.  v.  Hudson,  85  Hayes,  113  Cal.  142,  45  Pae.  Bep.  191 ; 
Tex.  587,  22  S.  W.  Eep.  398.  ShotweU  v.  Dodge,   8  Wash.   337,  36 

15  "We  think  that  the  eomplaint  is  Pae.  Eep.  254;  Eincon  etc.  Co.  v.  Ana- 
suffieient.  It  states  facts  showing  heim  etc.  Co.,  115  Fed.  Eep.  543; 
that  plaintiff  is  a  lower  and  defend-  Swift  v.  Goodrich,  70  Cal.  103,  11  Pae 
ant  an  upper  riparian  proprietor  upon  Eep.  561;  United  States  etc.  Co.  v. 
a  stream  that  is  sufficiently  described;  Gallegos,  89  Fed.  Eep.  769,  32  C.  C. 
and  the  averments  of  plaintiff 's  use  of  A.  470,  61  U.  S.  App.  13 ;  Moore  v. 
the  water  for  a  mill,  winery,  domestic  Clear  Lake  Waterworks,  68  Cal.  147, 
purposes,  etc.,  are  mere  surplusage."  8  Pae.  Eep.  816. 

Chauvet  v.  HO,  93  Cal.  407,  28  Pae.  In  an  action  for  an  injunction,  the 

Eep.  1066.  plaintiff  must  plead  that  the  defend- 

A   complaint  by  a   riparian   owner  ant's   taking   is   excessive.     Perry   v. 

does  not  state  a  cause  of  action  with-  Calkins,  159  Cal.  175,  113  Pae.  Eep. 

out  alleging   facts  showing  that  the  136. 

appropriation  and  use  of  the  water  by  le  San   Joaquin  etc.  Co.  v.  Fresno 

the  defendant  is  unlawful.     Cline  v.  etc.  Co.,  158  Cal.  626^  112  Pae.  Eep. 

Stock,  71  Neb.  70,  98  N.  W.  Eep.  454,  182,  35  L.  E.  A.,  N.  S.,  832. 

102  N.  W.  Eep.  265.  See,  also,  for  the  right  of  riparian 

See,  also,  Eigney  v.  Tacomai  etc.  Co.,  owner's  to  an  injunction,  Sees.   1611- 

9   Wash.   576,  38  Pae.  Eep.   147,   26  1616. 
L.  E.  A.  425;  Silver  Creek  etc.  Co.  v. 
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action  to  enjoin  the  diversion  of  the  water,  -where  the  same  is  put 
to  actual  use  by  the  parties  diverting  it,  sh/)uld  be  substantially 
the  same  as  to  use  and  damage  as  is  required  in  actions  of  the 
same  nature  by  appropriators,  discussed  above,  with  the  allega- 
tion of  riparian  ownership  added.  So,  in  an  action  to  adjudicate 
water  rights,  where  it  is  not  necessary  that  the  pleadings  be  so 
correctly  drawn,  as  is  the  case  in  actions  for  an  injunction,  the 
•California  Court  recently  said:  "Moreover,  considering  Pogue's 
claim  as  resting  upon  his  riparian  ownership,  he  nowhere  prop- 
erly pleads  his  riparian  rights,  nor  the  amount  of  his  irrigable 
lands,  nor  the  amount  of  water  reasonably  necessary  for  his  use 
upon  such  lands."  17  So,  in  either  case,  whether  the  plaintiff 
claims  his  right  as  an  appropriator  or  as  a  riparian  owner,  he- 
should  show  in  his  complaint  in  an  action  for  an  injunction  to 
prevent  the  invasion  of  his  rights  that  the  defendant's  actsi 
were  unlawful  and  unauthorized,  not  as  a  conclusion  of  law,  but 
he  must  allege  the  facts  constituting  the  illegality  and  that  the 
acts  of  the  defendant  irreparably  injure  the  plaintiff.^^  The 
pleadings  of  a  'party  must  be  consistent  with  themselves.  So, 
where  a  complaint  asserted  a  right  to  a  certain  quantity  of  water 
from  a  stream  by  prior  appropriation,  and  the  reply  set  up  a  claim 
to  the  entire  flow  by  reason  of  riparian  proprietorship,  it  Was  held 
that  there  was  a  departure,  since  the  rights  by  prior  appropriation 
and  by  riparian  proprietorship  are  incompatible.^® 

In  an  action  to  restrain  the  interference  with  a  ditch,  canal,  or 
other  works,  the  complaint  must  show  the  right  in  the  plaintiff 

ITWutchumna  W.  Co.  v.  Pogue,  151  merely  a  conclusion  of  law  unsuppoit- 

Cal.  105,  90  Pae.  Bep.  362,  citing  Eiv-  ed  by  the  facts,  and,  where  illegality 

erside  W.  Co.  v.  Gage,  89  Cal.  410,  26  of   oflBcial   action   is   relied   on   as    a 

Pae.  Eep.  889;  Wiggins  v.  Muscupiabe  ground  of  injunction,   the  facts  con- 

ete.  Co.,  113   Cal.   182,  45  Pae.  Eep.  stituting  the  illegality  must  be  alleged. 

160,  32  L.  E.  A.  667,  54  Am.  St.  Eep.  McLean  v.  Farmers'  etc.  Co.,  44  Colo. 

337;  San  Luis  "W.  Co.  v.  Estrada,  117  184,  98  Pae.  Eep.  16. 
Cal.  168,  48  Pae.  Eep.  1075;  Davis  v.  See,    also,    Bowman   v.    Virdin,    40 

Chamberlain,    51    Ore.    304,    98    Pae.  Colo.  247,  90  Pae.  Eep.  506;  Downing 

Eep.  154;  Strong  v.  Baldwin,  154  Cal.  v.  Agricultural  D.  Co.,  20  Colo.  546, 

150,  97  Pae.  Eep.  178,   129  Am.  St.  39  Pae.  Eep.  336. 
Eep.  141.  19  Brown  v.  Baker,  39  Ore.  66,   65 

ISA  complaint  was  not  aided  by  an  Pao.  Eep.  799,  66  Pae.  Eep.  193,  oit- 

allegation  that  defendants'  acts  were  ing  Kinney  on  Irr.,  1st  Ed.,  See.  272. 
unlawful  and  unauthorized,  it  being 
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and  the  facts  constituting  the  invasion  by  the  defendant  and  the 
other  essentials  necessary  to  be  shown  in  injunction  actions.^o 
In  actions  where  the  rights  have  been  previously  adjudicated,  such 
adjudication  should  be  pleaded,  unless  the  plaintiff  relies  on  some 
additional  right. ^^  Wliere  there  are  several  plaintiffs,  as  is  the 
case  in  actions  for  the  adjudication  of  rights  merely,  the  rights 
of  such  plaintiffs  as  between  each  other  to  an  injunction  can  not 
be  determined,  unless  they  have  joined  issues  thereof  by  pleading 
their  rights  inter  se.  If  they  nave  so  pleaded  their  rights,  they 
may  be  determined,  and  an  injunction  be  granted  preventing  the 
interference  with  such  right  as  between  each  other.22 

§  1634.  Pleadings — Answer — Defenses. — The  defendant  in  an 
action  for  an  injunction  may  demur  to  the  plaintiff's  complaint, ^ 
he  may  answer  the  complaint  by  denying  the  allegations '  therein' 


20  For  essentials,  see  Sees.  1600- 
1605. 

Wilson  V.  Eagleson,  10  Idaho  755, 
81  Pae.  Rep.  434;  Candelaria  v.  Val- 
lejos,  13  N.  M.  140,  81  Pae.  Rep.  589 ; 
Union  etc.  Co.  v.  Litchy,  42  Ore.  563, 
71  Pae.  Rep.  1044;  Hayois  v.  Salt 
River  etc.  Co.,  8  Ariz.  285,  71  Pao. 
Rep.  944;  Koch  v.  Story,  47  Colo.  335, 
107  Pae.  Rep.  1093. 

21  Medano  D.  Co.  v.  Adams,  29  Colo. 
317,  68  Pae.  Rep.  431;  Lillis  v.  Emi- 
grant D.  Co.,  95  Cal.  553,  30  Pae. 
Rep.  1108;  Flannery  v.  Campbell,  30 
•Mont.  172,  75  Pae.  Rep.  1109;  Davis 
V.  Chamberlain,  51  Ore.  304,  98  Pae. 
Rep.  154. 

22  Bathgate  v.  Irvine,  126  Cal.  135, 
58  Pae.  Rep.  442,  77  Am.  St.  Rep.  158. 

See,  also,  Montecito  etc.  Co.  v. 
Santa  Barbara,  144  Cal.  578,  77  Pae. 
Rep.  1113. 

See,  also,  for  the  adjudication  of 
rights  of  the  respective  parties  inter 
se.  See.  1550. 

1  The  general  rule  that  the  truth  of 
material  and  relevant  matters  set 
forth  with   requisite  precision  is  ad- 


mitted by  demurrer  will  not  be  ap- 
plied in  a  controversy  between  State% 
which  involves  the  question  whether 
one  State  may  wholly  deprive  the 
other  State  and  its  inhabitants  of  all 
the  water  of  a  river  accustomed  to 
flow  through  that  State.  Kansas  v. 
Colorado,  185  U.  S.  125,  46  L.  Ed. 
838,  22  Sup.  Ct.  Rep.  552. 

A  complaint  which  merely  alleges 
conclusions  of  law  is,  upon  demurrer, 
fatally  defective.  Farmers'  etc.  Co. 
V.  Southworth,  13  Colo.  Ill,  21  Pao. 
Rep.  1028,  4  L.  R.  A.  767. 

See,  also.  Downing  v.  Agricultural 
D.  Co.,  20  Colo.  546,  39  Pae.  Rep.  336. 

Carroll  v.  Vance,  39  Colo.  216,  88 
Pae.  Rep.  1069,  holding  that  the  com- 
plp,int,  though  demurrable,  was  cured 
by  the  defendant's  answer  raising 
an  issue  as  to  plaintiff's  ownership. 

See,  also.  White  v.  NuckoUs,  49 
Colo.  170,  112  Pae.  Rep.  329,  holding 
that  when  the  demurrer  to  the  com- 
plaint is  sustained  a  temporary  in- 
junction issued  thereon  may  be  con- 
tinued pending  the  amendment  to  the 
complaint. 
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contained,^  and,  in  addition  thereto,  he  may  set  up  in  his  answer 
as  many  affirmative  defenses  as  he  may  have  by  properly  pleading 
the  same.3  In  an  action  to  enjoin  the  diversion  of  water  it  is 
always  a  good  defense  for  the  defendant  to  show  that  he  has  a 
right  to  the  water,  and,  therefore,  that  the  diversion  is  not  unlaw- 
ful.'' It  is  no  defense,  in  an  action  to  enjoin  the  unlawful  diver- 
sion of  water,  that  other  persons  are  also  unlawfully  diverting  it; 
and,  therefore,  it  is  not  error  to  exclude  evidence  of  such  diversion 
by  other  persons.^     It  is  not  a  good  defense  to  allege  that  some 


3  A  general  denial  puts  in  issue  all 
the  material  allegations  of  a  verified 
complaint.  Mentone  Irr.  Co.  v.  Eed- 
lands  etc.  Co.,  155  Cai.  323,  100  Pae. 
Bep.  1082,  22  L.  R.  A.,  N.  S.,  382,  17 
Am.  &  Eng.  Ann.  Cas.  1222. 

Portions  of  an  answer  consisting 
mainly  of  denials  of  the  allegations 
to  the  complaint  can  not  be  treated  as 
sham  or  irrelevant.  Pifield  v.  Spring 
Valley  Water  Works,  130  Cal.  552,  62 
Pac.  Eep.  1054. 

An  answer  which  puts  in  issue  some 
of  the  material  averments  of  the  com- 
plaint is  not  demurrable.  Wellington 
V.  Beck,  30  Colo.  409,  65  Pac.  Eep. 
626,  70  Pac.  Eep.  687. 

See,  also,  Burris  v.  People's  D.  Co., 
104  Cal.  248,  37  Pac.  Eep.  922 ;  Ogilvy 
etc.  Co.  V.  Insinger,  19  Colo.  App. 
380,  75  Pae.  Eep.  598;  Eaymond  v. 
Wimsette,  12  Mont.  551,  31  Pac.  Eep. 
537,  33  Am.  St.  Eep.  604;  Churchill 
V.  Bauman,  95  Cal.  541,  30  Pac.  Eep. 
770;  Id.,  104  Cal.  369,  36  Pac.  Eep. 
93,  38  Pac.  Eep.  43. 

3  In  an  action  where  the  defendant 
made  no  claim  to  any  water  nor  title 
to  any  land,  it  was  held  that  an  in- 
junction must  be  granted  the  plain- 
tiff. Simpson  v.  Harrah,  54  Ore.  448, 
103  Pac.  Eep.  58. 

In  an  answer  to  enjoin  the  diversion 
of  water  of  a  stream  used  by  both 
parties,  defendants  alleged  that  since 
a  certain  date,  two  years  before  plain- 
tiff's  appropriation,   and   every   year 


thereafter,  they  diverted  the  stream 
for  the  purpose  of  irrigating  their 
lands,  and  that  during  part  of  the 
irrigating  season  the  volume  of  water 
was  no  greater  than  required  for  that 
purpose,  it  was  held  that  the  answer 
showed  such  a  prior  appropriation  as 
to  constitute  a  defense.  Wellington 
v.  Beck,  30  Colo.  409,  65  Pac.  Eep. 
626,  70  Pac.  Eep.  687. 

But  it  is  held  that  a  claim  of  title 
to  water  by  prescription  is  inconsist- 
ent with  a  defense  by  the  claimant 
that  his  use  results  in  no  injury  to 
the  plaintiff  seeking  to  enjoin  such 
use.  Watts  v.  Spencer,  51  Ore.  262, 
94  Pac.  Eep.  39. 

See,  also,  Shenandoah  etc.  Co.  v. 
Morgan,  106  Cal.  409,  39  Pae.  Eep.  802. 

4  Posachane  v.  Standart,  97  Cal.  476, 
32  Pac.  Eep.  532. 

B  Gould  V.  Stafford,  77  Cal.  66,  18 
Pae.  Eep.  879;  Heilbron  v.  Kings 
Eiver  etc.  Co.,  76  Cal.  11,  17  Pae.  Eep. 
933;  Blakeley  v.  Ft.  Lyon  etc.  Co.,  31 
Colo.  224,  73  Pae.  Eep.  249;  Lakeside 
D.  Co.  v.  Crane,  80  Cal.  181,  22  Pae. 
Eep.  76. 

Where  one  sued  for  diverting  water 
from  a  mill  defends  on  the  ground 
that  the  water  was  diverted  by  others 
after  it  passed  him,  it  is  in  the  nature 
of  a  plea  in  abatement,  and  is  de- 
murrable. North  Powder  M.  Co.  V. 
Coughanour,  34  Ore.  9,  54  Pac.  Eep. 
223. 
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stranger  to  the  suit  has  a  better  right  than  the  plaintiff.  The 
rights  of  such  third  persons  can  not  be  set  up  unless  they  are 
brought  into  court,  and  then  only  by  themselves.  "It  can  not 
be  vicariously  contested  by  another  on  behalf  of  the  owner  of  the 
better  right."  ^  Nor  is  it  a  defense  that  the  defendant  needs  the 
water  and  is  wholly  dependent  upon  it.'^  Again,  it  is  no  defense 
in  an  action  to  enjoin  the  interference  with  the  water  in  a  canal 
that  there  was  a  large  volume  of  water  in  the  stream  and  sufficient 
for  both  parties.8  Again,  it  is  no  defense  by  a  defendant  that  he 
was  working  for  a  company  and  that  the  orders  to  trespass  upon 
property  were  given  by  the  company.^ 


Los  Angeles  v.  Hunter,  156  Cal.  603, 
105  Pac.  Eep.  755;  Humphreys  etc. 
Co.  V.  Prank,  46  Colo.  524,  105  Pac. 
Eep.  1093;  Carnes  v.  Dalton,  56  Ore. 
596,  110  Pac.  Eep.  170 ;  Beck  v.  Bone, 
59  Wash.  479,  110  Pac.  Eep.  13. 

But  Bee  West  Point  etc.  Co.  v. 
Moroni  etc.  Co.,  21  Utah  229,  61  Pac. 
Eep.  16. 

6  Duckworth  v.  Watsonville  etc.  Co., 
150  Cal.  520,  89  Pac.  Eep.  338,  1 
Water  and  Min.  Cas.  Ann.  140;  Id., 
158  Cal.  206,  110  Pac.  Eep.  927,  1 
Water  and  Min.  Cas.  Ann.  128. 

"Neither  do  we  think  that  the  trial 
court  was  called  upon,  at  the  instance 
of  the  defendants,  entire  strangers  in 
every  aspect  to  other  appropriators, 
to  inquire  into  and  pass  upon  the 
question  whether  appropriators  of  the 
water  below  the  mouth  of  the  pro- 
posed canal  of  appellee  would  be  in- 
jured by  the  construction  of  the  ca- 
nal." Gutierres  v.  Albuquerque  etc. 
Co.,  188  U.  S.  545,  47  L.  Ed.  588,  23 
Sup.  Ct.  Eep.  338. 

See,  also,  McCall  v.  Porter,  42  Ore. 
49,  70  Pac.  Eep.  820,  71  Pac.  Eep. 
976;  Browning  v.  Lewis,  39  Ore.  11, 
64  Pae.  Eep.  304;  Hayden  v.  Long, 
8  Ore.  244;  Senior  v.  Anderson,  138 
Cal.  716,  72  Pac.  Eep.  349;  People's 
etc.  Co.  V.  Fresno  etc.  Co.,  152  Cal. 
87,  92  Pae.  Eep.  77;  Lux  v.  Haggiu, 
69  Cal.  255,  4  Pae.  Eep.  919,  10  Pac. 


Eep.  674;  UtJ  v.  Prey,  106  Cal.  392, 
39  Pae.  Eep.  807;  Silva  v.  Hawkins, 
152  Cal.  138,  92  Pae.  Eep.  72;  Hum- 
phreys V.  MeCall,  9  Cal.  59,  70  Am. 
Dee.  621;  Ellis  v.  Tone,  58  Cal.  289; 
Craig  V.  Crafton  W.  Co.,  141  Cal.  178, 
74  Pae.  Eep.  762;  Burkhart  v.  Mein- 
berg,  37  Colo.  187,  86  Pac.  Eep.  98,  6 
L.  E.  A.,  N.  S.,  1104,  19  Am.  St.  Eep. 
279;  Seven  Lakes  Ees.  Co.  v.  New 
Loveland  etc.  Co.,  40  Colo.  382;  93 
Pac.  Eep.  485,  17  L.  E.  A.,  N.  S., 
329;  Crippen  v.  Glasgow,  38  Colo, 
104,  87  Pac.  Eep.  1073;  Clark  v, 
Ashley,  34  Colo.  285,  82  Pac.  Eep, 
588;  Larimer  etc.  Co.  v.  Water  Sup 
ply  Co.,  7  Colo.  App.  225,  42  Pac, 
Eep.  1020;  Buekers  etc.  Co.  v.  Farm- 
ers' etc.  Co.,  31  Colo.  62,  72  Pac.  Eep, 
49;  Schneider  v.  Schneider,  86  Colo, 
518,  86  Pac  Eep.  347;  Lower  Latham 
etc.  Co.  V.  Bijou  etc.  Co.,  41  Colo.  212, 
93  Pae.  Eep.  483;  Denver  etc.  Co.  v. 
Denver  etc.  E.  Co.,  30  Colo.  204,  69 
Pae.  Eep.  568,  60  L.  E.  A.  383. 

7  Eoberts  v.  Arthur,  15  Colo.  456, 
24  Pac.  Eep.  922. 

See  Barrows  v.  Pox,  98  Cal.  63,  32 
Pae.  Eep.  811,  30  Pae.  Eep.  768. 

8  Hackett  v.  Larimer  etc.  Co.,  48 
Colo.  178,  100  Pac.  Eep.  965,  1  Water 
and  Min.  Cas.  Ann.  224. 

0  Koch  V.  Story,  47  Colo.  335,  107 
Pac.  Eep.  1093, 
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It  is  a  well-settled  rule  of  the  law  of  pleading  that,  in  order  for 
the  defendant  in  such  an  action  to  avail  himself  of  any  affirmative 
defense  which  he  may  have,  he  must  specially  plead  the  same.  So, 
where  the  defendant  relies  on  prescription  as  the  basis  of  his 
right,  he  must  properly  plead  prescription,  lo  This  may  be  done 
in  one  of  two  methods :  First,  by  alleging  that  the  action  is  barred 
by  a  certain  section  of  the  statute,  and  properly  referring  to  the 
same  by  number,  as  provided  for  by  the  respective  codes ;  ii  or, 
second,  by  pleading  the  facts  constituting  the  limitation  or  pre- 
scriptive right.  In  following  the  latter  method,  however,  it  is  in- 
cumbent upon  him  to  plead  all  the  elements  entering  into  a  pre- 
scriptive right.i2  Again,  an  answer  by  a  riparian  owner,  claim- 
ing the  water  as  against  a  subsequent  appropriator  for  use,  was 
held  to  be  fatally  defective  because  it  did  not  show  that  he  was 
making  any  use  of  the  water.  ^^    Nor  was  it  a  good  defense  that 


10  state  v.   Quantio,   37   Mont.   32, 

94  Pae.  Eep.  491;  American  W.  Co. 
V.  Bradford,  27  Cal.  360,  15  MoM. 
Mm.  Eep.' 190;  Matthew  v.  Eeirea,  45 
Cal.  51;  Lux  v.  Haggin,  69  Cal.  255, 
4  Pae.  Eep.  919,  10  Pao.  Eep.  674; 
Chauvet  v.  Hill,  93  Cal.  407,  28  Pao. 
Eep.  1066;  Lillis  v.  Emigrant  D.  Co., 

95  Cal.  553,  30  Pae.  Eep.  1108. 

See,  also,  for  pleading  prescription. 
Sec.  1055. 

11  ChurcHU  V.  Louie,  135  Cal.  608, 
67  Pae.  Eep.  1052;  Alhambra  etc. 
Co.  V.  Eichardson,  72  Cal.  589,  14 
Pae.  Eep.  379;  Partridge  v.  Shepard, 
71  Cal.  470,  12  Pae.  Eep.  480;  Cen- 
terville  etc.  Co.  v.  Sanger  Lumber 
Co.,  140  Cal.  385,  73  Pae.  Kep.  1079. 

See,  also,  for  the  acquisition  of 
rights  by  prescription,  sees.  1033-1058. 

12  For  the  essential  elements  neces- 
sary to  acqxiire  a  right  by  prescrip- 
tion, see  See.  1048. 

ChurchUl  v.  Louie,  135  Cal.  608,  67 
Pae.  Eep.  1052,  where  the  plea  failed 
to  allege  that  the  use  was  adverse  to 
plaintiff,  or  that  plaintiff  had  notice 
of  the  occupancy,  or  facts  sufficient 
to  charge  him  with  notice  thereof, 
188— Kin.  on  Irr. 


was  insufficient  as  a  plea  of  prescrip- 
tion. 

See,  also^  Middlekamp  v.  Bessemer 
etc.  Co.,  46  Colo.  102,  103  Pae.  Eep. 
280,  23  L.  E.  A.,  N.  S.,  795,  holding 
that  the  question  when  a  cause  of  ac- 
tion accrues  is  a  judicial  one,  and  to 
determine  it  in  any  particular  ease 
is  to  establish  a  general  rule  of  law 
for  a  class  of  cases,  which  rule  must 
be  founded  on  reason  and  justice. 

See,  also,  Harrington  v.  Demaris, 
46  Ore.  Ill,  77  Pao.  Eep.  603,  82 
Pao.  Eep.  14,  1  L.  E.  A.,  N.  S.,  756; 
Shenandoah  etc.  Co.  v.  Morgan,  106 
Cal.  409,  39  Pae.  Eep.  802;  White- 
hair  V.  Brown,  80  Pao.  Eep.  297,  102 
Pao.  Eep.  783;  Wasatch  Irr.  Co.  v. 
Fulton,  25  Utah  466,  65  Pao.  Eep. 
205;  Bauers  v.  Bull,  46  Ore.  60,  78 
Pao.  Eep.  757;  Watts  v.  Spencer,  51 
Ore.  262,  94  Pao.  Eep.  39;  Hayes  v. 
Silver  Creek  etc.  Co,,  136  Cal.  238,  68 
Pae.  Eep.  704;  Eichard  v.  Hupp,  104 
Cal.  18,  37  Pae.  Eep.  920. 

13  Northport  Brewing  Co.  v.  Perrot, 
22  Wash.  243,  60  Pao.  Eep.  403; 
Eivcrside  W.  Co.  v.  Gage,  89  Cal. 
410,  26  Pae.  Eep.  889. 
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the  plaintiff  was  obstructing  a  navigable  stream  by  means  of  a 
dam  in  an  action  to  enjoin  the  diversion  of  water.^*  It  is  a  good 
defense  to  an  action  to  enjoin  the  diversion  of  water  by  one  claim- 
ing the  right  thereto  as  a  riparian  owner  for  the  defendant  to 
show  that  the  stream  in  question  is  an  artificial  and  not  a  natural 
water  course,  since  riparian  rights  do  not  attach  to  artificial 
streams.  15  It  is,  of  course,  a  good  defense  to  an  action  for  an 
injunction  enjoining  the  obstruction  of  the'  flow  of  a  stream  to 
show  that  there  is  no  such  obsttuetion  as  alleged  by  the  plaintiff,  ^^ 
or  that  the  obstruction  has  been  abated  before  the  action  or  decree, 
or  that  steps  have  been  taken  to  prevent  the  injury.  ^'^  It  is  also 
a  good  defense  to  show  that  the  unlawful  diversion  was  made  by 
some  person  other  than  the  defendant  in  the  action.  ^^  And  the 
plea  of  prescription  is  in  effect  an  action  to  establish  a  new 
right  in  the  defendant.  "Where  the  latter  method  is  used  it  is 
better  that  such  a  claim  be  set  up  by  way  of  a  cross-complaint  or 
cross-bill,  discussed  hereafter  in  next  section.  ^^  So,  also,  where 
it  is  claimed  that  the  plaintiff  has  abandoned  his  rights  or  some 


But  see  Sanders  y.  Wilson,  34 
Wash.  659,  76  Pao.  Bep.  280. 

For  the  right  of  riparian  owners  to 
an  injunction,  see  Sees.  1610-1615. 

14  Miller  &  Lux  v.  Enterprise  C. 
Co.,  145  Gal.  652,  79  Pao.  Eep.  439. 

15  Green  v.  Carotta,  72  Cal.  267,  13 
Pac.  Eep.  685;  Sampson  v.  Hoddinott, 
,1  C.  B.  N.  S.  611,  87  E.  C.  L.  590,  3 
Jur.  N.  S.  243,  26  L.'  J.  C.  P.  N.  S. 
148,  5  Week.  Eep.  230. 

16  Sparlin  T.  Goteher,  23  Ore.  186, 
31  Pac.  Eep.  399. 

17  McCarthy  v.  Gaston  etc.  Co.,  144 
Cal.  542,  78  Pac.  Eep.  7;  Atchison 
V.  Peterson,  1  Mont.  561;  Id.,  87  U. 
S.  20  Wall.  507,  22  L.  Ed.  414,  1 
Mo.rr.  Min.  Eep.  583. 

18  Gould  V.  Stafeord,  101  Cal.  32, 
35  Pac.  Eep.  429,  where  a  landlord 
was  held  not  liable  for  the  unlawful 
diversion  of  his  tenant. 

See,  also,  West  Point  Irr.  Co.  v. 
Moroni  etc.  Co.,  21  Utah  229,  61  Pac. 
Eep.  16;  Simmons  v.  Winters,  21  Ore. 


35,  27  Pac.  Rep.  7,  28  Am.  St.  Eep. 
727. 

19  So,  again,  where  the  defense  is 
that  of  estoppel,  it  must  be  specially 
pleaded. 

For  the  doctrine  of  estoppel,  see 
Sees.  1121-1128. 

In  a  suit  to  establish  priority  of 
appropriation  of  water,  and  to  re- 
strain interference  therewith,  the  de- 
fense of  estoppel  constitutes  new  mat- 
ter and  is  of  no  avail  unless  specially 
pleaded.  Hector  Min.  Co.  v.  Valley 
View  Min.  Co.,  28  Colo.  315,  64  Pac. 
Eep.  205. 

See,  also.  United  States  etc.  Co.  v. 
Gallegos,  89  Fed.  Eep.  769,  32  C.  G. 
A.  470,  61  U.  S.  App.  13;  Lower  La- 
tham D.  Co.  V.  Louden  Irr.  C.  Co., 
27  Colo.  267,  60  Pac.  Eep.  629,  83 
Am.  St.  Eep.  80;  Plannery  y.  Camp- 
bell, 30  Mont.  172,  75  Pac.  Eep.  1109; 
Miller  &  Lux  v.  Madera  etc.  Co.,  155 
Cal.  59,  99  Pac.  Eep.  502,  22  L.  E. 
A.,   N.   S.,   391;   Haekett  v.  Larimer 
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portion  tliereof.2o  Again,  where  the  defense  is  that  of  laahes  or 
unreasonable  delay  in  seeking  to  enforce  a  right,  it  must  be  spe- 
cially pleaded  in  the  answer.  21  Again,  where  the  flow  of  a  stream 
is  increased  by  the  defendant  turning  other  water  into  the  same.22 
Where,  also,  the  defendant  relies  upon  the  defense  that  the 
water  if  not  diverted  by  him  would  be  of  no  benefit  to  the  plaintiff, 
for  the  reason  that  it  would  not  reach  him  anyway,  there  is  no 
question  but  that  such  a  defense  must  be  specially  pleaded.23 
Under  the  more  recent  decisions  governing  subterranean  waters, 
especially  as  to  the  underflow  of  surface  streams,  it  is  a  serious 
question  whether  such  a  defense,  even  if  properly  pleaded,  is  good. 
The  diversion  of  the  waters  of  a  stream  above  a  certain  point  un- 
doubtedly contributes  to  the  diminished  flow  below,  either  surface 
or  subterranean.2*  The  Utah  Court  holds  that  such  a  defense  is 
good.25     But  the  Federal  Court  and  a  number  of  other  courts 


etc.  Co.,  48  Colo.  178,  109  Pac.  Eep. 
965,  1  Water  and  Min.  Cas.  Ann. 
224;  Verdugo  etc.  Co.  v.  Verdugo, 
152  Cal.  655,  93  Pao.  Rep.  1021; 
Koch  V.  Story,  47  Colo.  335,  107  Pac. 
Kep.  1093;  Williams  v.  Harter,  121 
Oal.  47,  53  Pac.  Eep.  405;  Smyth  v. 
Neal,  31  Ore.  105,  49  Pao.  Eep.  850; 
Durga  v.  Lincoln  Creek  Lum.  Co.,  47 
Wash.  477,  92  Pac.  Eep.  343. 

20  Por  the  doctrine  of  abandon- 
ment, see  Sees.  1099-1120;  Hector 
Min.  Co.  V.  VaUey  View  Min.  Co„  28 
Colo.  315,  64  Pac.  Eep.  205;  White  v. 
Nuckolls,  49  Colo.  170,  112  Pac.  Eep. 
329;  Alamosa  Creek  C.  Co.  v.  Nelson, 
42  Colo.  140,  93  Pac.  Eep.  1112; 
Conley  v.  Dyer,  43  Colo.  22,  95  Pac. 
Kep.  304;  Platte  Valley  Irr.  Co.  v. 
Central  Trust  Co.,  32  Colo.  102,  75 
Pac.  Eep.  391. 

21  Laches  is  not  ground  for  demur- 
rer, but  is  to  be  raised  in  the  answer. 
Ogilvy  etc.  Co.  v.  Insinger,  19  Colo. 
App.   380,   75  Pac.  Eep.   598. 

See,  also,  Hudson  v.  Dailey,  156 
Cal.  617,  105  Pac.  Eep.  748;  Verdugo 
etc.  Co.  V.  Verdugo,  152  Cal.  655,  93 
Pae.   Eep.   1021;   Lux  v.   Haggin,   69 


Cal.  255,  4  Pac.  Eep.  919,  10  Pae. 
Eep.  674;  Blakely  v.  Ft.  Lyon  C.  Co., 
31  Colo.  224,  73  Pae.  Eep.  249;  Miller 
V.  Dondero,  139  Cal.  643,  73  Pac.  Eep. 
583;  Krause  v.  Oregon  etc.  Co.,  45 
Ore.  378, '77  Pac.  Eep.  833. 

That  there  must  be  no  laches  in  an 
laction  for  injunction,  see,  also,  Sec. 
1605. 

22  See,  also,  for  developed  waters, 
Sees.  1205,  1206. 

Eight  to  use  channel  of  stream  to 
convey  water,  Sec.  832;  Hector  Min. 
Co.  V.  Valley  View  Min.  Co.,  28  Colo. 
315,  64  Pac.  Eep.  205.  ^ 

23  Alamosa  Creek  C.  Co.  v.  Nelson, 
42  Colo.  140,  93  Pac.  Eep.  1112; 
Watts  V.  Spencer,  51  Ore.  262,  94  Pae. 
Eep.  39;  West  Point  Irr.  Co.  v.  Mo- 
roni etc.  Co.,  21  Utah  229,  61  Pac. 
Eep.  16. 

24  For  the  underground  flow  of  sur- 
face streams,  see  Sees.  1161-1163. 

25  Before  an  appropriator  of  water 
can  be  enjoined  for  diversion  by  an 
appropriator  further  down  the  stream, 
it  must  satisfactorily  appear  that,  had 
the  water  been  allowed  to  pass  down. 
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hold  that  such  a  defense  is  not  good.26  Such  a  defense  should  not 
be  good  if  in  any  way  the  acts  of  the  defendant  materially  eon- 
tribute  to  the  diminishing  of  the  quantity  of  water  to  which  the 
plaintiff  is  entitled;  and  that  such  acts  do  not  so  contribute  and 
that  the  plaintiff  will  derive  no  benefit,  even  if  the  defendant  is 
enjoined,  must  be  established  by  the  clearest  and  most  satisfac- 
tory proof.27  Where  the  defendant  relies  upon  a  former  decree 
as  the  basis  of  his  right,  he  should  plead  such  former  decree.^s 
But  it  is  no  defense  unless  the  jJlaintiff  was  a  party  to  the  former 
action.29  Again,  where  the  defendant  relies  upon  a  contract  made 
with  the  plaintiff,  or  a  license  granted  by  him,  such  contract  or 
license  should  be  specially  pleaded.^** 

§  1635.    Pleadings — Defenses — Cross-complaint  or  cross-bill. — 
In  addition  to  the  defenses  which  may  be  set  up  by  the  defendant 


the  stream,  it  would  have  reached 
plaintiff's  ditch.  West  Point  Irr.  Co. 
V.  Moroni  etc.  Co.,  21  Utah  229,  61 
Pac.  Eep.  16. 

26  Morris  v.  Bean,  146  Fed.  Eep, 
423,  wherein  it  is  said  that  such  a  de 
fense  is  as  old  as  irrigation  and  per 
haps  as  old  as  trespass  itself. 

See,  also.  Union  M.  &  M.  Co.  v, 
Dangberg,  81  Fed.  Eep.  73;  Eaymoud 
V.  "Wimsette,  12  Mont.  551,  31  Pac, 
Eep.  537,  33  Am.  St.  Eep.  604;  Gu 
tierrez  v.  Wege,  145  Cal.  730,  79  Pac, 
Eep.  449;  Watts  v.  Spencer,  51  Ore, 
262,  94  Pae.  Eep.  39;  Paige  v.  Eooky 
For4  etc.  Co.,  83  Cal.  84,  21  Pac.  Eep, 
1102,  23  Pae.  Eep.  875;  HufEuer  t, 
Sawday,  153  Cal.  86,  94  Pac.  Eep, 
424;  Lower  Latham  D.  Co.  v.  Louden 
etc.  Co-,  27  Colo.  267,  60  Pae.  Eep, 
629,  83  Am.  St.  Pep.  80 ;  City  of  Tel 
luride  v.  Blair,  33  Colo.  353,  80  Pac, 
Eep.   1053. 

2T  Alamosa  etc.  Co.  v.  Nelson,  42 
Colo.  140,  93  Pae.  Eep.  1112;  Moe 
T.  Harger,  10  Idaho  302,  77  Pae.  Eep. 
645;  Hufener  v.  Sawday,  i53  Cal.  86, 
94  Pac.  Eep.  424;  Booth  v.  Trager,  44 
Colo.  409,  99  Pae.  Eep.  60. 


28  Community  Ditch  or  Acequia  of 
Tularosa  Townsite  v.  Tularosa  Com- 
munity Ditch,  N.  M.  ,  114 

Pae.  Eep.  285;   Carroll  v.  Vance,  39 
Colo.  216,  88  Pac.  Eep.  1069. 

29  Hackett  v.  Larimer  etc.  Co.,  48 
Colo.  178,  109  Pac.  Eep.  965,  1  Water 
and  Min.  Cas.  Ann.  224. 

30  For  contracts  with  companies, 
see  Sees.  1500-1529. 

For  contracts  in  general,  see  Sees. 
917-926. 

Fpr  license,  see  Sees.  981-984. 

But  see  Churchill  v.  Bauman,  104 
Cal.  369,  36  Pac.  Eep.  93,  38  Pac. 
Eep.  43,  where  it  was  held  that,  where 
it  appeared  that  the  plaintiff  assisted 
in  maintaining  the  dam  and  diverting 
the  water,  it  was  held  that  he  could 
not  recover  in  an  action  to  enjoin 
such  diversion,  and  that  such  partici- 
pation in  the  diversion  of  the  water 
need  not  be  specially  pleaded,  but  may 
be  proved  under  a  general  denial. 
But,  De  Haven,  J.,  while  concurring 
in  the  judgment,  said :  "I  think 
such  defense  should  have  -been  spe- 
cially set  out  in  the  answer." 
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in  his  answer  in  an  action  for  an  injunction  against  him  for  the  in- 
vasion of  any  of  the  rights  under  discussion,  i  he  may  also  set  up, 
by  way  of  cross-complaint  or  cross-bill  any  claim  that  he  may  have 
to  those  rights,  and,  in  turn,  ask  for  an  injunction  against  the 
plaintiff  enjoining  him  from  invading  the  rights  of  the  defendant.^ 
Although  an  action  to  enjoin  the  unlawful  diversion  of  water,  or 
to  enjoin  the  continuous  invasion  of  any  of  the  other  rights  under 
discussion,  is  an  action  found  in  tort,  as  said  by  the  Supreme 
Court  of  California:  "There  are  many  cases  of  that  kind  where 
a  cross-complaint  might  be  proper  and  affirmative  relief  be 
granted. ' '  ^  So,  where  the  action  is  by  a  riparian  owner,  and  the 
defendant  claims  the  right  to  the  use  of  the  water  as  an  appropri- 
ator,  he  may  set  up  his  claim  by  a  cross-complaint  or  cross-bill  to 
the  plaintiff's  complaint.*  And,  also,  upon  the  other  hand,  where 
the  action  is  by  an  appropriator,  the  riparian  owner  may,  by  the 
proper  allegations,  set  up  his  claim  to  the  water  by  a  cross-com- 
plaint and  seek  to  enjoin  the  appropriator.^  So,  also,  where  the 
action  is  brought  by  a  corporation  to  enjoin  one  of  its  stockholders 
from  diverting  more  water  from  the  stream  than  it  is  alleged  he 
is  entitled  to,  the  defendant  may,  by  way  of  cross-complaint,  set 
up  his  claim  to  the  right  to  the  use  of  the  water  by  an  independent 
appropriation  or  by  prescription.  ^  So,  again,  where  the  action  is 
brought  by  one  appropriator  against  the  alleged  diversion  of 
water,  the  defendant  may,  by  cross-bill,  set  up  -his  claim  to  a  prior 
or  superior  right,  and  pray  for  an  injunction  against  the  plaintiff.''' 
Upon  the  question  of  the  allegations  necessary,  in  general,  it  may  be 
said  that  the  defendant's  right  to  the  use  of  the  water  in  question, 
or  his  right  to  the  use  of  an  easement,  or  to  a  ditch,  canal,  or  other 

1  See  Sec.  1634.  166 ;   Reno  v.  Beuo  &  Juchem,  

2  For  eross-complaints  in  suits  for      Colo. ,  119  Pae.  Eep.  473. 

the  adjudication  of  water  rights,  see  4  Van  Bibber  v.  Hilton,  84  Cal.  585, 

See.  1550.  24  Pae.  Rep.  308. 

3  Van  Bibber  v.  Hilton,  84  Cal.  585,  5  Silver  Creek  etc.  Co.  v.  Hayes,  113 
24  Pae.  Rep.  308,  overruling  Heilbron,  Cal.  142,  45  Pae.  Rep.  191. 

V.  Kings  River  etc.  Co.,  76  ,Cal.  11,  17  e  Center  Creek  etc.  Co.  v.  Lindsay, 

Pae.   Rep.   933,   holding   to   the   eon-  21  Utah  192,  60  Pae.  Rep.  559. 
trary.  T  Bessemer  Irr.  D.  Co.  v.  WooUey, 

See,  also,  Rickey  v.  Wood,  152  Fed.  32  Colo.  437,  76  Pae.  Rep.  1053,  105 

Rep.   22,  81  C.  C.  A.   218;   Ames  v.  Am.  St.  Rep.  91. 
Big   Indian   etc.   Co.,   146   Fed.   Rep. 
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works,  must  be  so  set  forth  in  his  cross-complaint  as  to  clearly 
and  concisely  state  the  facts  constituting  his  cause  of  action,  and 
with  the  same  precision  as  is  required  of  the  plaintiff  in  the  origi- 
nal complaint.8  Again,  the  allegations  of  the  cross-complaint  must 
be  germane  to  the  subject  matter  set  up  in  the  complaint  of  the 
plaintiff  or  it  can  not  avail  the  defendant.  So,  in  an  action  brought 
by  the  plaintiff  for  the  purpose  only  of  restraining  the  defendants 
from  breaking  its  headgates  and"  interfering  with  the  management 
of  its  canal,  a  cross-complaint  setting  up  prior  appropriation  and 
ownership  of  the  water,  and  praying  for  an  adjudication  of  their 
water  rights,  was  held  demurrable  as  not  germane  to  the  principal 
suit.9  In  order  to  have  determined  the  right  to  an  injunction  as 
between  themselves,  defendants  must  specially  plead  such  rights 
and  the  issues  must  be  joined  inter  se.  However,  where  the  issues 
are  so  joined,  the  respective  right  of  the  defendants  to  an  injunction 
may  be  determined.i*^ 

§  1636.  Pleadings — The  reply — Answer  to  cross-complaint. — 
The  plaintiff,  in  turn,  may  demur  to  the  answer  of  the  defendant,  ^ 
and  to  his  cross-complaint,  if  one  is  filed.^    Also,  in  those  jurisdic- 

8  Center  Creek  etc.  Co.  v.  Lindsay,  Co.  t.  Bennett,   30  Ore.   59,   45  Pae. 
21  Utah  192,  60  Pae.  Eep.  559;  Bes-  Eep.  472,  60  Am.  St.  Eep.  777. 
semer  Irr.  D.  Co.  v.  Woolley,  32  Colo.  For     the     adjudication     of     water 
437,  76  Pae.  Eep.  1053,  105  Am.  St.  rights  inter  se  as  between  the  respec- 
Eep.    91;     Silver    Creek    etc.    Co.    v.  tive  parties,  see  Sees.  1550,  1554. 
Hayes,  113  Cal.  142,  45  Pae.  Eep.  191.  For  the  right  to  injunction  inter  se 

See,   also,   for   allegations   of   com-  as  between  plaintiffs,  see  Sec.  1633. 

plaint,  Sec.  1633.  l  Candelaria  v.  Vallejos,  13  N.  M. 

9  Hayois  v.  Salt  Eiver  Valley  C.  140,  81  Pao.  Eep.  589 ;  Wright  v. 
Co.,  8  Ariz.  285,  71  Pae.  Eep.  944.  Platte  Valley  Irr.  Co.,  27  Colo.   322, 

lOEiekey  v.  Wood,   152  Fed.   Eep.  61  Pae.  Eep.  603;   North  Powder  M. 

22,  81  C.  C.  A.  218;  Ames  etc.  Co.  v.  Co.  v.  Coughanour,  34  Ore.  9,  54  Pae. 

Big   Indian   ete.   Co.,   146   Fed.   Eep.  Eep.  223. 

166.  A  defect  in  an  answer  is  waived  by 

In  an  action  to  determine  plaintiff's  the  plaintiff   pleading   over.     McCall 

water  right,   and  to  restrain  the   de-  v.   Porter,  42   Ore.   49,   70  Pae.  Eep. 

fendants   from  interfering  therewith,  820,  71  Pae.  Eep.  976;  San  Luis  W. 

the  rights  of  the  defendants,  as  be-  Co.  v.  Estrada,  117  Cal.  168,  48  Pae. 

tween  themselves,  are  not  subject  to  Eep.  1075. 

determination,   except  so   far  as,  be-  2  Hayois   v.    Salt   Eiver   C.    Co.,    8 

tween  themselves,  they  have  tendered  Ariz.   285,  71  Pae.  Eep.  499;   Silver 

and  joined  hostile  issues.    Nevada  D.  Creek  etc.  Co.  v.  Hayes,  113  Cal.  142, 
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tions  where  the  new  matters  set  up  in  an  answer  are  not  deemed 
denied,  a  reply  should  also  be  filed  to  the  affirmative  defenses  set 
up  by  the  defendant.^  The  plaintiff  should  also  answer  or  reply 
to  the  allegations  of  the  defendant  as  set  up  in  his  cross-complaint 
or  cross-bill.* 

§  1637.  Pleadings — Intervention. — Persons  who  are  not  made 
parties  to  the  action,  and  have  an  interest  in  the  subject  matter  in 
controversy,  have  the  right,  upon  leave  granted  by  the  Court,  to 
come  into  an  action  brought  for  an  injunction  and  ask  for  injunc- 
tive relief  upon  their  own  behalf.  "They  may  intervene  for  their 
own  protection"  in  such  an  action,  if  they  deem  that  the  acts  of 
either  the  plaintiffs  or  the  defendants  will  be  an  invasion  of  their 
rights.  1  Upon  the  hearing  of  the  case,  if  the  facts  and  circum- 
stances warrant  it,  the  Court  may  grant  the  injunctive  relief 
prayed  for  in  favor  of  such  intervenors  and  against  both  the  origi- 
nal parties  to  the  action.  But  persons  not  parties  to  the  action  are 
held  not  entitled  to  the  enjoyment  of  personal  privileges  accorded 
by  the  decree  therein  to  those  who  were  impleaded.^ 

§  1638.  Pleadings — Amendments  to. — The  power  to  allow 
amendments  to  the  pleadings  in  actions  for  an  injunction,  as  in 
other  cases,  is  necessarily  intrusted  in  a  large  degree  to  the  sound 
discretion  of  the  trial  court,  and  the  courts,  in  furtherance  of  jus- 

45  Pac.  Eep.  191;   Center  Creek  ete.  party  to  or  in  any  way  bound  by  the 

Co.  V.  Lindsay,  21  Utah  192,  60  Pao.  decree  in  the  former  action.    Commu- 

Eep.  559.  nity    Ditch    v.    Tularosa    Community 

3  Watts  V.  Spencer,  51  Ore.  262,  94     Ditch, N.  M. ,  114  Pac.  Eep. 

Pac.   Eep.    39;    State   v.   Quantie,   37  285. 

Mont.  32,  94  Pac.  Eep.  491;  Harring-  4  State  v.  Quantio,  37  Mont.  32,  94 

ton  V.  Demaris,  46  Ore.  Ill,  77  Pac.  Pac.  Eep.  491. 

Eep.  605,  82  Pac.  Eep.  14,  1  L.  E.  A.,  i  Grutierres  v.  Albuquerque  etc.  Co., 

N.  S.,  756;  Eeno  v.  Eeno  &  Juchem,  188  TJ.  S.  545,  47  L.  Ed.  588,  23  Sup. 

Colo. ,  119  Pac.  Eep.  473.  Ct.  Eep.  338. 

Where  defendant  pleaded  a  former  For  intervention  in  actions  to  adju- 

adjudication  in  bar  to  a  suit  for  an  dieate  water  rights,  see  See.  1546. 

injunction,  and  alleged  that  the  plain-  See,   also.   West   Point   Irr.   Co.   v. 

tiff  in  the   ease  was  a  party  to   the  Moroni  ete.  Co.,  14  Utah  127,  46  Pac. 

f oi-mer   action,  it  was   held   error  to  Eep.  762 ;  Cache  La  Poudre  etc.  Co.  v. 

strike  out  a  verified  answer  by  plain-  Hawley,  43  Colo.  32,  95  Pac.  Eep.  317. 

tiff  to  the  plea  in  bar,  denying  that  2  Slattery  v.  Harley,  58   Neb.   575, 

the  plaintiff  in  the  case  at  bar  was  a  79  N.  W.  Eep.  151. 
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tiee,  are  usually  liberal  in  allowing  such  amendments.  But  when 
an  application  to  amend  is  resisted,  it  should  not  be  granted  except 
upon  good  cause  shown,  and  upon  such  terms  as  the  justice  of  the 
particular  case  may  require.  ^  When  a  demurrer  to  a  complaint  is 
sustained  the  Court  may  grant  time  within  which  the  complaint 
may  be  amended.^  "When  a  temporary  injunction  is  granted  upon 
the  original  complaint  and  a  demurrer  to  the  complaint  is  sustained, 
the  Court  may,  in  its  discretian,  continue  the  injunction  pending 
an  amendment  to  the  complaint.^  A  plaintiff  in  his  amended  com- 
plaint can  not  depart  from  his  original  cause  of  action  and  set  up 
an  entirely  new  one.  But  the  ultimate  question  involved  from  the 
inception  of  the  case  was  the  priority  to  the  use  of  the  water  of  a 
certain  stream;  a  mere  change  in  the  allegations  as  to  the  method 
of  the  appropriation  does  not  change  the  cause  of  action,  and  is  not 
a  departure.* 

The  courts  are  particularly  liberal  in  granting  leave  to  amend 
the  answer  in  these  cases.  The  general  rule  is  that  a  defendant 
may  set  up  as  many  defenses  to  the  plaintiff's  complaint  as  he  may 
have,  so  long  as  they  are  not  so  inconsistent  that  they  nullify  each 
other,  in  which  case  he  is  generally  required  to  elect  the  one  upon 
which  he  will  stand.  In  a  California  case  it  was  held  that  the 
defendant  might  be  permitted  to  amend  his  answer  by  omitting 
the  defense  in  his  original  answer,  and  setting  up  an  entirely  new 
defense  in  the  amended  answer.^  An  answer  may  also  be  amended 
by  reference  to  certain  paragraphs  of  the  original  answer.  ^  Atoend- 

1  Saint  V.  Guerrerio,  17  Colo.  448,  allowed  to  maintain  the  action  and 
30  Pao.  Bep.  335,  31  Am.  St.  Eep.  amend  Ms  pleadings  so  as  to  conform 
320.  with    the    statutory    proceedings,    for 

2  Vestal  V.  Young,  147  Cal.  715,  82  change  of  point  of  diversion.  New 
Pac.  Eep.  381.  Cache  La  Poudre  Irr.   Co.  v.  Water 

3  White  V.  Nuckolls,  49  Colo.  170,  Supply  etc.  Co.,  29  Colo.  469,  68  Pac. 
112  Pac.  Eep.  329.  Eep.  781. 

4  White  V.  Nuckolls,  49  Colo.  170,  5  Gould  v.  Stafford,  101  Cal.  32,  35 
112  Pac.  Eep.  329;  Davidson  v.  Pra-  Pac.  Eep.  429. 

ser,  36  Colo.  1,  84' Pac.  Eep.  695,  4  6  Welsh  v.  Bardshar,  137  Cal.  154, 

L.  E.  A.,  N.  S.,  1126.  69  Cal.  977. 

Where  a  decree  for  plaintiff,  in  a  It   is   not   error,   however,   for   the 

suit  to  restrain  the  interference  with  court  to  refuse  to  allow  facts  occur- 

plaintiff 's  right  to  change  his  point  of  ring  subsequent  to  the  commencement 

diversion,  was  held  erroneous,  on  re-  of   the   action   to   be   pleaded   as   an 

fersal  and  remand  the  plaintiff  was  amendment  to  the  original  answer,  but 
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ments  to  the  pleadings  may  also  be  allowed  after  the  evidence  is 
before  the  Court.  It  is  held  by  the  Supreme  Court  of  the  United 
States  that  no  amendment  to  a  bill  filed  by  one  State  against  another 
State,  whose  averments  are  sufficient  to  present  the  question  whether 
the  latter  State  has  the  power  to  wholly  deprive  the  former  State  of 
the  benefits  of  water  from  a  river  which  rises  in  the  former  and 
fiows  through  the  latter  State,  will  be  compelled  on  demurrer,  what- 
ever imperfections  a  close  analysis  of  the  bill  may  disclose ;  but  any 
decision  as  to  the  sufficiency  of  the  bill  to  warrant  the  relief  prayed 
for  wiU  be  postponed  until  the  facts  are  before  the  Court  on  evi- 
denced 

§  1639.  Practice  in  actions  brought  for  injunction. — ^In  actions 
brought  for  an  injunction  against  the  invasion  of  water  and  kindred 
rights,  as  in  other  eases,  the  practice  as  prescribed  by  the  codes  of 
the  respective  States  or  by  the  Federal  statutes  and  rules,  if  the 
action  is  brought  in  that  Court  must  be  strictly  followed.  As  we 
have  discussed  in  previous  sections  of  this  chapter,  an  -action  for  an 
injunction  against  the  future  invasion  of  rights  may  be  combined 
with  an  action  for  damages  for  past  invasions  of  such  rights.  ^  So, 
also,  in  an  action  brought  principally  for  the  object  of  quieting 
title  to  a  water  right,  and  to  adjudicate  the  same,  may  an  injunc- 
tion be  granted  in  favor  of  the  parties  found  entitled  to  the  rights 
and  against  those  found  not  entitled  to  such  rights,  or  against  the 

to  require  them  to  be  set  out  in  a  sup-  Valley  Irr.  Co.,  28  Colo.  187,  63  Pac. 

plemental  answer.     Sylvester  v.   Jer-  Eep.  305;  Eiehard  v.  Hupp,  104  Cal. 

ome,  19  Colo.  128,  34  Pae.  Eep.  760.  18,  37  Pao.  Eep.  920,  holding  that  a 

7  Kansas  v.  Colorado,  185  TJ.  S.  125,  refusal  to  permit  the  complaint  to  be 

46  L.  Ed.  838,  22  Sup.  Ct.  Eep.  552.  amended  so  as  to  conform  with  the 

So  it  is  held  that  where  the   evi-  evidence  was  within  the  discretion  of 

dence  showed  a  prescriptive  right  in  the  trial  court. 

the  defendant  to  maintain  a  private  See,  also,  Small  v.  Harrington,  10 

nuisance  was  admitted  without  objee-  Idaho  499,  79  Pae.  Eep.  461. 

tion  that  it  was  not  within  the  issues  One    is    not    entitled    to    have    his 

made  by  the  pleadings,  it  was  held  by  pleadings  amended  to  conform  to  the 

the  Supreme   Court   of  California   to  proof,  where   objection  was  made  to 

be  an  abuse  of  discretion  to  refuse  to  the  introduction  of  evidence  for  which 

allow  the  defendant  to  amend  his  an-  the   amendment  is   desired.     Menden- 

swer  so  as  to  allege  the  right.    Drew  hall  v.  Harrisburgh  etc.  Co.,  27  Ore. 

V.  Hicks,   101  Cal.  17,  35  Pac.  Eep.  38,  39  Pac.  Eep.  399. 

563.  1  See  Sec.  1599. 

See,  also,  Puckers  etc.  Co.  v.  Platte 
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respective  parties  enjoining  each  respectively  from  interfering  with 
each  other's  rights  as  adjudicated  in  the  action,  if  both  are  entitled 
under  the  decree  to  certain  rights  as  therein  specified.'  The 
equitable  features  in  such  actions  are  for  the  decision  of  the  judge 
or  Court  alone,  with,  perhaps,  a  submission  of  the  facts  in  the  case 
to  a  jury,  whose  decision  may  be  considered  by  the  Court  as 
advisory  only.3  So,  in  an  action  for  an  injunction  alone  it  is 
within  the  discretion  of  the  C^urt  to  submit  the  issues  of  fact  to  a 
jury,  but  whose  findings  will  not  bind  the  judge  trying  the  case. 
But  he  may  adopt  them  in  whole  or  in  part,  or  he  may  reject  them 
in  toto,  and  adopt  his  own  findings.*  The  better  practice,  it  seems 
to  us,  is  for  the  judgte  alone  to  decide  the  equitable  features  of  the 
case  as  to  whether  or  not  the  injunction  should  be  granted  without 
submitting  the  facts  to  the  jury.  The  submission  of  these  cases  to 
a  jury  seems  too  much  like  an  attempt  upon  the  part  of  the  judge 
to  shift  the  responsibilities  and  duties  of  his  office.^  But  an  action 
for  damages  is  one  at  law.®  Therefore,  in  mixed  actions,  where 
an  injunction  is  prayed  for  and  also  damages  for  past  injuries,  upon 
the  question  of  damages  the  general  practice  is  that  a  jury  is  re- 
quired unless  the  same  should  be  waived.  As  said  by  the  Supreme 
Court  of  the  United  States :  "Upon  the  question  of  damages  a  jury 
would  be  required,  but  upon  the  propriety  of  an  injunction  the 
action  of  the  Court  alone  could  be  invoked.  The  formal  distinc- 
tions in  the  pleadings  and  modes  of  procedure  are  abolished,  but 
the  essential  distinction  between  law  and  equity  is  not  changed."  "^ 

2  See  Sees.  1536,  1598.  7  Basey  v.   Gallagher,  87  IT.  S.  20 

8  For  the  submission  to  a  jury  suits  Wall.  670,  22  L.  Ed.  452,  1  Morr.  Min. 

to  quiet  title  to  water  rights,  see  See.  Rep.  683. 

1553.  ' '  Both  legal  and  equitable  relief  are 

4  Koch  V.  Story,  47  Colo.  335,  107  prayed  for.  On  the  question  of  dam- 
Pae.  Rep.  1093 ;  Berry  v.  Equitable  ages  for  the  injuries  sustained  through 
Gold  M.  Co.,  29  Nev.  451,  91  Pae.  Rep.  the  alleged  wrongful  acts  of  the  de- 
537;  Richardson  v.  City  of  Eureka,  fendant,  either  party  was  entitled  to 
110  Cal.  441,  42  Pac.  Rep.  965;  a  trial  by  jury,  and  the  court,  in  the 
Churchill  v.  Louie,  135  Cal.  608,  67  course  of  deciding  upon  the  question 
Pae.  Rep.  1052;  Churchill  v.  Bauman,  of  equitable  relief,  might  submit  the 
104  Cal.  369,  36  Pae.  Rep.  93,  38  Pac.  facts  to  a  jury  in  an  advisory  ca- 
Rep.  43;  Hoyt  v.  Hart,  149  Cal.  722,  paeity."  Stoner  v.  Mau,  11  Wyo. 
87  Pae.  Rep.  569.  366,  72  Pac.  Rep.  193. 

5  See,  also.  See.  1553.  See,  also,  Stocker  v.  Kirtley,  6  Idaho 
B  For  actions  for  damages,  see  Sees.      795,  59  Pac.  Rep.  891,  where  the  court 

1660-1704.  held  that  the  trial  court  should  have 
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But  it  was  held  by  the  Supreme  Court  of  California,  in  an  action 
to  abate  a  nuisance,  where  the  recovery  of  damages  constituted  in- 
cidental relief  only,  that  the  defendant  was  not  entitled  to  have 
such  damages  assessed  by  a  jury  as  a  matter  of  right.^  As  courts 
of  equity  are  vested  with  the  discretionary  powers  to  consolidate 
causes,  and  such  discretion  will  not  be  reviewed  on  appeal,  except 
for  abuse,  where  two  suits  involving  irrigation  rights  could  have 
been  joined  in  the  same  complaint,  and  were  between  the  same 
parties  and  with  reference  to  the  same  subject  matter,  the  ditches 
in  controversy  only  being  different,  it  is  held  that  they  were  prop- 
erly consolidated.^ 

§  1640.  Proof— Burden  of  proof. — ^In  an  action  to  enjoin  the 
defendant  from  diverting  water,  or  to  prevent  him  from  a  continu- 
ous invasion  of  any  of  the  plaintiff's  alleged  rights,  it  devolves 
upon  the  plaintiff,  in  the  first  instance,  to  establish  a  prima  facie 
case  to  his  right  to  the  use  of  the  water  or  other  right  in  question,  as 
set  forth  in  the  allegations  of  his  complaint,  and  also  the  essentials 
necessary,  such  as  irreparable  injury  to  his  rights,  before  the  Court 
will  grant  the  injunction  prayed  for.^  Where  the  complaint  is 
framed  upon  the  theory  that  there  has  been  an  abandonment  of  all 
or  a  portion  of  the  water,  or  that  there  was  an  enlarged  use  of  such 
water,  or  a  change  in  the  point  of  diversion  by  the  defendant,  the 
burden  of  proof  is  upon  the  plaintiff  to  establish  these  facts  by  a 
preponderance  of  aU  the  evidence  in  the  case  that  such  is  the  fact.^ 

first  tried  the  equitable  part   of   the  A.  410 ;  McCarthy  v.  Gaston  Ridge  etc. 

action,  and  thereafter,  if  a  jury  was  Co.,  144  Cal.  542,  78  Pao.  Rep.  7. 

demanded,    have    tried    the    issue    of  ^  McCarthy  v.  Gaston  Ridge  etc.  Co., 

damages,  and  submitted  that  question  144  Cal.  542,  78  Pae.  Rep.  7. 

.         .  9  Hayward  v.  Mason,  54  Wash.  653, 

to  a  .iury.                       '  _       _ 

o          1        TVT    i.1.   -D  •  4.     t      r..,    ,  104  Pac.  Rep.  141. 

See,   also.  North  Point  etc.  Co.  v.  ,  ^     „       ,         ,                    ^      . 

„       ._„,,„,„,„■„  1  For  the  elements  necessary  to  give 

Utah  etc.  Co.,  16  Utah  246,  52  Pae.  ^    ,        -^     •     •  j-  i-             a 

'                         '            „„  a  court  of  equity  jurisdiction,  see  Sees. 

Rep.   168,   40  L.   R.   A.   851;   Id.,   23  igoo.i605 

Utah  199,  63  Pae.  Rep.  812;  Churchill  Barnes 'v.   Gerberg,   27  Wash.   126, 

V.  Louie,  135  Cal.  608,  67  Pae.  Rep.  gy  p^^    jjep.  568;   Tick  Wai  Co.  v. 

1052 ;   Churchill  v.  Bauman,   104  Cal.  xh  Soong,  13  Hawn.  378. 

369,  36  Pac.  Rep.   93,  38  Pao.  Rep.  See,  also,  for  the  proof  in  actions 

43;  Joseph  v.  Ager,  108  Cal.  517,  41  to  adjudicate  water  rights,  Sec.  1554. 

Pac.  Rep.  422 ;   Chessman  v.  Hale,  31  2  Platte  Valley  Irr.  Co.  v.   Central 

Mont.  577,  79  Pac.  Rep.  254,  68  L.  R.  Trust  Co.,  32  Colo.  102,  75  Pac.  Rep. 
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But,  as  a  general  rule,  upon  the  plaintiff  making  out  a  prima  facie 
case,  the  burden  is  then  cast  upon  the  defendant  to  show  that  he 
is  entitled  to  the  water  claimed  by  him  in  accordance  with  the  alle- 
gations of  his  answer.  So,  where  the  defendant  claims  the  wat^r 
diverted  by  him  because  it  had  been  previously  turned  into  the 
stream  by  him,  the  burden  of  proof  is  upon  him  to  establish  that 
fact,  and  also  the  fact  that  he  is  not  taking  out  more  water  than  he 
turned  into  the  stream.^  So,  ^here  an  appropriator  sues  to  re- 
strain the  loaning  of  water  on  the  ground  that  it  would  result  in 
injury  to  his  vested  rights,  the  burden  of  showing  that  the  loaning 
will  not  so  operate  is  on  the  parties  to  the  loan.*  Again,  an  appro- 
priator must  show  that  he  uses  the  water  which  he  claims  econom- 
ically, or  he  is  not  entitled  to  an  injunction  to  prevent  its  use  by 
another.^  So,  where  the  defendant  seeks  to  justify  his  acts  \n 
taking  the  water  under  the  allegation  that  it  will  not  reach  the  prior 
appropriator  and  plaintiff  below,  even  if  permitted  to  flow  down 
the  stream,  and  will,  therefore,  be  of  no  use  to  him,  not  only  is  the 
burden  of  proof  upon  such  defendant  to  show  that  fact,  but  the 
evidence  must  be  most  clear  and  convincing.^  Again,  where  the 
defendant -sets  up  in  his  answer  a  prescriptive  right  to  the  use  of 
the  water,  either  as  against  a  prior  appropriator  or  a  riparian 
owner,  the  burden  is  upon  him  to  show  by  a  preponderance  of  all 
the  evidence  all  the  essential  elements  that  enter  into  the  acquisition 
of  water  rights  by  prescription,  and  such  evidence  must  be  clear 
and  conclusive.'^    Again,  where  the  defendant  sets  up  that  the 

.391;   Hall  t.  Lincoln,  10  Colo.  App.  See,  also,  Slosser  v.  Salt  Eiver  Val. 

360,  50  Pae.  Eep.  1047.  0.  Co.,  7  Ariz.  376,  65  Pae.  Eep.  332. 

See,   also,   for   abandonment,    Sees.  5  Court  House  etc.  Co.  v.  "Willard, 

1100-1115.  75  Neb.  408,  106  N.  W.  Eep.  463. 

For  change  in  point  of  diversion,  6  ' '  The  infringement  of  a  prior  by 

see  Sees.  857-859.  the  owner  of  a  junior  right  constitutes 

3  Herriman  Irr.  Co.  v.  Butterfleld  a  legal  injury,  and,  before  the  junior 
etc.  Co.,  19  Utah  453,  57  Pae.  Eep.  can  justify  his  acts  of  the  interference 
537,  51  L.  E.  A.  930;  Steinberger  v.  with  the  prior  right  upon  the  ground 
Meyer,  130  Cal.  156,  62  Pao.  Eep.  483.  stated,   a    strong   showing   should   be 

See,  also,  for  developed  water.  Sees,  made."     Alamosa  etc.  Co.  v.  Nelson, 

1205,  1206.  42  Colo.  140,  93  Pae.  Eep.  1112. 

!E^or  the  use  of  stream  for  a  canal.  See,  also,  for  defenses  of  no  benefit, 

see  Sec.  832.  Sees.  1550,  1634. 

4  Ft.  Lyon  Canal  Co.  v.  Chew,  33  7  For  the  acquisition  of  rights  by 
Colo.  392,  81  Pae.  Eep.  37.  prescription,  see  Sees.  1033-1058. 
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right  was  abandoned  by  the  plaintiff,  the  burden  is  upon  him  to  es- 
tablish that  fact.8  "Where  it  was  stipulated  before  the  trial  that 
no  question  should  be  raised  as  to  the  titles  of  the  respective  parties 
to  the  lands  described  in  the  pleadings,  in  connection  with  which 
the  water  claimed  by  each  was  used,  it  was  held  that  evidence  that 
the  defendant's  premises  were  located  upon  an  Indian  reserva- 
tion, which  they  could  not  lawfully  occupy,  was  held  to  be  inad- 
missible.9  Where  either  party  sets  up  a  former  adjudication  of 
his  rights,  the  decree  in  the  former  ease  should  be  offered  and 
admitted  in  evidence.!"  In  any  ease  the  proof  should  conform  to 
the  pleadings  of  the  party  alleging  them,  and  should  tend  to  prove 
the  theory  upon  which  he  places  his  right  to  the  injunction ;  other- 
wise there  is  a  fatal  variance,  and  the  injunction  will  not  be 
granted.ii     But  it  is  not  necessary  that  all  the  theories  upon  which 


See,  also,  Bauers  v.  BuH,  46  Ore.  60, 
78  Pac.  Eep.  757 ;  Morris  v.  Bean,  140 
Fed.  Eep.  433;  McEae  v.  Small,  48 
Ore.  139,  85  Pae.  Eep.  503;  Kleyen- 
stiiber  V.  Eobinson,  6  Ariz.  31,  52  Pae. 
Bep.  1117;  Wasatch  Irr.  Co.  v.  Fulton, 
23  Utah  466,  65  Pae.  Eep.  205. 

Parties  who  have  appropriated  wa- 
ter for  irrigation  purposes  pursuant 
to  law,  and  continued  the  use  under 
such  appropriation  for  more  than  seven 
years,  can  not  be  enjoined  from  the 
continued  use  of  such  right  by  a  lower 
riparian  owner.  Cline  v.  Stock,  71 
Neb.  70,  98  N.  W.  Eep.  454,  102  N. 
W.  Eep.  265. 

8  For  the  abandonment  of  water,  see 
Sees.  1099-1115. 

See,  also,  Alamosa  etc.  Co.  v.  Nel- 
son, 42  Colo.  140,  93  Pae.  Eep.  1112; 
O'Brien  v.  King,  41  Colo.  487,  92  Pac. 
Eep.  945;  Platte  Val.  Irr.  Co.  v.  Cen- 
tral Trust  Co.,  32  Colo.  102,  75  Pac. 
Bep.  391;  Hall  v.  Lincoln,  10  Colo. 
App.  360,  50  Pae.  Eep.  1047;  Putnam 
V.  Curtis,  7  Colo.  App.  437,  43  Pac. 
Eep.  1056;  Beaver  etc.  Co.  v.  St. 
Vrain  etc.  Co.,  6  Colo.  App.  130,  40 
Pae.  Eep.  1066. 


9  Phillips  V.  Coburn,  28  Mont.  45. 
72  Pac.  Eep.  291. 

10  Barnes  v.  Gerberg,  27  Wash.  126, 
67  Pac.  Eep.  568;  Salt  Lake  etc.  Co. 
V.  Salt  Lake  City,  25  Utah  441,-  71 
Pae.  Eep.  1069,  61  L.  E.  A.  648. 

A  judgment  roll  in  a  former  suit  is 
not  admissible  in  bar  of  an  action 
where  there  is  no  privity  between  de- 
fendants and  either  of  the  parties  to 
the  former  action,  although  plaintiffs 
may  have  acquired  their  interests  from 
parties  to  the  former  suit.  Silva  v. 
Hawkins,  152  Cal.  138,  92  Pac.  Eep. 
72. 

11  City  and  County  of  Denver  v. 
Walker,  45  Colo.  387,  101  Pac.  Eep. 
348,  where  the  complaint  alleged  ap- 
propriation, but  the  proof  showed  that 
the  right  of  plaintiff  was  in  contract; 
held,  that  there  was  a  substantial  and 
fatal  variance. 

So,  where  the  plaintiff  based  his 
right  on  an  appropriation,  and  the 
proof  offered  tended  to  show  that  the 
prior  appropriator  had  relinquished  his 
right  to  the  water.  Wellington  v. 
Beck,  43  Colo.  70,  95  Pac.  Eep.  297 

So,  where  plaintiff  set  up  a  decree 
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a  party  bases  his  right  to  an  injunction  should  be  proven,  or  all 
the  allegations  which  he  sets  up  relative  thereto.  It  is  sufficient 
if  enough  of  the  facts  which  are  set  forth  in  the  pleadings  are  estab- 
lished by  a  preponderance  of  the  evidence,  without  substantial  con- 
flict, to  constitute  a  good  cause  of  action,  although  other  allegations 
are  not  proven.^^  In  the  support  of  the  claims  of  either  party, 
especially  upon  the  question  of  the  measurement  of  the  water  and 
the  amount  actually  necessary  ^or  any  use  to  which  the  water  is 
applied,  expert  testimony  may  be  introduced.  But  this  kind  of 
testimony  should  be  considered  by  the  Court  with  the  usual  caution 
which  is  applied  in  other  cases.^^ 

In  those  States  where  it  is  not  necessary  to  plead  the  local  cus- 
toms referred  to  in  Section  2339  of  the  Revised  Statutes  of  the 
United  States,  it,  of  course,  is  not  necessary  to  prove  such  customs. 
As  a  general  rule  the  Court  will  take  judicial  notice  of  the  fact  that 
the  customary  rules  and  regulations  of  the  miners  are  in  force  either 
in  the  whole  State  or  in  certain  portions  thereof.^*  However,  in 
Texas,  in  an  action  to  restrain  an  irrigation  company  from  proceed- 
ing, with  the  construction  of  its  works,  the  burden  of  proof  is  on 

in.  a  former  action  restraining  defend-  Bobertson  v.  Wilmoth,  40  Colo.  74,  90 

ant's  predecessor  in  interest  from  di-  Pac.  Eep.  95. 

verting   water   above   plaintiff's   land  See,  also,  for  the  economical  use  of 

based  on  the  latter 's  riparian  rights,  water  and  the  suppression  of  waste, 

it  would  not  protect  any  rights  based  Sees.  874-916. 

on  a  prior  appropriation  now  claimed  14  For  customs,  see  Sees.  598,  600. 

by  him  against  defendant.     Davis  v.  See,     also,     Parkersville     Drainage 

Chamberlain,  51  Ore.  304,  98  Pac.  Eep.  Dist.  v.  Wattier,  48  Ore.  332,  86  Pac. 

154.  Eep.  775 ;  Brown  v.  Baker,  89  Ore.  66, 

So,  again,  where  the  theory  of  the  65  Pae.  Eep.  799,  66  Pac.  Eep.  193; 

plaintiff  was  wholly  based  upon  the  Isaacs  v.   Barber,    10   Wash.   124,   38 

right  acquired  by  prescription,  a  find-  Pac.  Eep.   871,   30  L.  E.  A.   665,   45 

ing  and  decree  thereon  that  the  use  Am.  St.  Eep.  772;  Basey  v.  Gallagher, 

of   the   water  and   the   ditch  was   by  87  TJ.  S.  20  Wall.  670,  22  L.  Ed.  452, 

the  consent  of  the  owners  can  not  be  1  Morr.  Min.  Eep.  683;   Crawford  v. 

sustained.     Schirmer  v.  Drexler,   135  Hathaway,  67  Neb.  325,  93  N.  W.  Eep. 

Cal.  134,  66  Pac.  Eep.  180.  781,   60  L.  E.   A.   889,   108   Am.   St. 

112  Katz  V.  Walkiushaw,  141  Cal.  116,  Eep.  647;  Drake  v.  Barhart,  2  Idaho 

7a  Pac.  Eep.  663,  74  Pae.  Eep.  766,  750,  23  Pac.  Eep.  541;  Morris  v.  Bean, 

64  L.  E.  A.  236,  99  Am.  St.  Eep.  35.  146  Ped.  Eep.  423. 

13  Twaddle  v.  Winters,  29  Nev.  88,  But  see  McGhee  etc.  Co.  v.  Hudson, 

85  Pac.  Eep.  280,  89  Pae.  Eep.  289;  85  Tex.  587,  22  S.  W.  Eep.  398. 
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the  plaintiff  to  show  by  his  pleadings  and  proof  that  in  that  par- 
ticular portion  of  the  State  irrigation  is  unnecessary.  ^  5 

§  1641.  Findings  of  fact  and  conclusions  of  law. — As  is  the  case 
in  actions  to  adjudicate  water  rights  and  to  quiet  the  title  to  the 
same,  so  in  actions  for  an  injunction,  the  Court  must  make  findings 
of  fact  and  conclusions  of  law.^  The  findings  must  conform  to  the 
pleadings  and  the  evidence  in  the  ease,^  and  must  support  the 
decree  and  judgment  rendered  in  the  case.^  And  for  this  purpose 
the  findings  should  definitely  and  specifically  state  the  rights  of 
the  respective  parties.*     The  findings  in  a  case  must  be  consistent 


16  MeGhee  etc.  Co.  v.  Hudson,  85 
Tex.  587,  22  S.  W.  Kep.  398,  22  S.  W. 
Eep.  967. 

1  For  findings  and  conclusions  in  ac- 
tions to  quiet  title,  see  See.  1556. 

Findings  of  fact  and  conclusions  of 
law  should  cover  the  issues  in  the 
case,  and  be  made  separate  from  the 
opinion  of  the  judge.  Boeder  v.  Stein, 
23  Nev.  92,  42  Pac.  Eep.  867. 

It  is  the  duty  of  the  court  to  find 
on  all  material  issues  in  the  case,  re- 
gardless of  any  request  of  the  parties. 
Davies  v.-  Angelo,  8  Cal.  App.  305,  96 
Pac.  Eep.  909. 

Where  the  defendant  is  entitled  to 
the  water  saved  and  developed  by  it 
above  the  natural  flow  of  the  stream, 
the  court  must  find  with  such  exactness 
as  is  possible  how  much  water  is  saved 
and  developed.  Pomona  etc.  Co.  v. 
San  Antonio  W.  Co.,  152  Cal.  618,  93 
Pac.  Eep.  881,  and  holding  that  the 
court  must  not  shirk  the  duty  of  mak- 
ing its  findings  on  account  of  the  dif- 
ficulties presented  in  the  case. 

See,  also,  Butte  C.  Co.  v.  Vaughn, 
11  Cal.  143,  70  Am.  Deo.  769,  4  Morr. 
Min.  Eep.  552. 

2  Schirmer  v.  Drexler,  134  Cal.  134, 
66  Pac.  Eep.  180;  Simpson  v.  Harrah, 
54  Ore.  448,  103  Pac.  Eep.  58 ;  Boeder 
V.  Stein,  23  Nev.  92,  42  Pac.  Eep.  867 ; 


Parker  v.  Gregg,  136  Cal.  413,  69  Pac. 
Eep.  22;  Goon  v.  Proctor,  27  Mont. 
526,  71  Pac.  Bep.  1003 ;  Town  of  Sui- 
sun  City  v.  De  Freitas,  142  Cal.  350, 
75  Pac.  Eep.  1092;  Platte  Valley  Irr. 
Co.  V.  Central  Trust  Co.,  32  Colo.  102, 
75  Pac.  Eep.  391;  North  American 
etc.  Co.  V.  Adams,  104  Fed.  Eep.  404, 
45  C.  C.  A.  185,  21  Morr.  Mii^  Eep. 
65;  Last  Chance  D.  Co.  v.  Heilbron, 
86  Cal.  1,  26  Pac.  Eep.  523;  Baldridge 
V.  Leon  Lake  etc.  Co.,  20  Colo.  App. 
518,  80  Pac.  Eep.  477;  Wilson  v.  Col- 
lin, 45  Colo.  412,  102  Pac.  Eep.  20. 

3  For  the  decree  and  judgment,  see 
Sees.  1642-1646. 

Miller  &  Lux  v.  Enterprise  etc.  Co, 
145  Cal.  652,  79  Pac.  Eep.  439;  Hil 
dreth  v.  Montecito  etc.  Co.,  139  Cal 
22,  72  Pac.  Eep.  395;  Welsh  v.  Bard 
shar,  187  Cal.  154,  69  Pac.  Eep.  977 
Churchill  v.  Eose,  136  Cal.  576,  69  Pac 
Bep.  416;  Wutchumna  W.  Co.  v.  Ea 
gle,  148  Cal.  759,  84  Pac.  Eep.  162 
Wilson  V.  Collin,  45  Colo.  412,  102 
Pae.  Bep.   20. 

"A  decree  should  be  based  upon 
definite  findings,  and  the  findings  can 
be  no  more  definite  nor  certain  than 
the  evidence  justifies. ' '  Walsh  v.  Wal- 
lace, 26  Nev.  299,  67  Pac.  Eep.  914, 
99  Am.  St.  Eep.  692. 

4  Walsh  V.  Wallace,  26  Nev.  299,  67 
Pac.  Eep.  914,  99  Am.  St.  Eep.  692; 
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with  each  other,  and  one  must  not  negative  another  upon  any  ma- 
terial issue.^  But  in  cases  where  the  facts  have  been  submitted  to 
a  jury,  and  where  the  Court  adopts  their  findings  as  expressed  in 
their  verdict,  there  is  no  necessity  of  any  further  finding  by  the 
Court.®  Again,  where  the  defendant  sets  up  affirmative  matter 
in  his  answer,  which  presents  no  material  and  substantial  issue,  and 
which  in  no  way  affects  the  rights  of  the  plaintiff  in  the  action,  it 
is  unnecessary  for  the  Court  to  make  findings  thereon,  and  a  failure 
to  make  such  findings  is  not  error  J 

§  1642.  The  decree  and  judgment. — ^Upon  the  final  hearing  of 
an  action  for  an  injunction,  according  to  the  allegations  of  the 
pleadings,  and  the  facts  and  circumstances  as  evolved  in  each  par- 
ticular case,  the  trial  court  may  render  a  decree  and  judgment 
granting  an  injunction  in  favor  of  either  party  and  against  the 
other  party  to  the  action,  or  it  may  make  a  temporary  injunction 
permanent  as  originally  issued  or  as  modified  by  the  Court;  or, 
again,  upon  the  other  hand,  it  may  refuse  to  grant  the  injunction 
or  dissolve  the  temporary  injunction  already  issued  in  the  action. 
This  does  not  mean  that  the  granting  or  refusing  to  grant  injunc- 
tive relief  in  these  actions  is  discretionary  with  the  trial  court,  but 
these  actions  being  in  equity,  are  subject  to  review,  reversal,  or 
modification  by  the  Appellate  Court  to  a  much  greater  extent  than 

Montpelier    Milling    Co.    v.    City    of  But  a  finding  in  conflict  with  an 

MontpeUer,    19   Idaho   212,   113   Pae.  "opinion"  of  the  court  is  not  ground 

Eep.  741.  for   reversal.      Montecito   etc.   Co.   v. 

' '  In  the  absence  of  a  finding  of  the  Santa  Barbara,  144  Cal.  578,  77  Pac. 

actual  diversion  of  some  definite  quan-  Bep.  1113. 

tity  of  water,  sufficiently  supported  by  6  Hoyt  v.  Hart,  149  Cal.  722,  87  Pac. 

the  evidence,  the  plea  of  prescription  Eep.  569. 

must    necessarily    fail. ' '      Logan    v.  7  Montpelier  M.  Co.  v.  City  of  Mont- 

Guichard,  159  Cal.  562,  114  Pac.  Eep.  ^elier,  19  Idaho  212,  113  Pac.  Eep. 

989.  741. 

See,  also,  Hayes  v.  Silver  Creek  etc.  See,  also,  Williams  v.  Harter,  121 

Co.,  136  Cal.  238,  68  Pac.  Eep.  704.  Cal.  47,  53  Pac.  Eep.  405. 

5  Davies  v.  Angelo,  8  Cal.  App.  305,  A   judgment  in  a  court  of  equity 

96  Pac.  Eep.  909;  Learned  v.  Castle,  vrill  not  be  reversed  because  the  court 

78  Cal.  454,  18  Pac.  Eep.  872,  21  Pac.  faUed  to  make  express  findings,  where 

Eep.  11;  Beaverhead  C.  Co.  v.  Dillon  it  does  not  afSrmatively  appear  that 

etc.  Co.,  34  Mont.  135,  85  Pac.  Eep.  such  findings  were  not  waived.     Eich- 

880;  Authers  v.  Bryant,  22  Nev.  245,  ardson   v.   Eureka,    110   CaL,  441,   42 

38  Pac.  Eep.  439.  Pac.  Eep.  965. 


DECREE   AND   JUDGMENT.  3009 

actions  at  law,  where  the  judgment  is  based  upon  the  verdict  of  a 
jury.i 

As  we  have  discussed  in  a  previous  section,  the  decree  and  judg- 
ment in  actions  for  the  adjudication  of  water  rights  and  to  quiet  the ! 
title  thereto  must  be  definite  and  certain  as  to  the  rights  of  the 
parties,^  so,  also,  the  decree  and  judgments  in  actions  where  the| 
injunction  is  granted  must  also  be  definite  and  certain  as  to  the 
rights  of  the  respective  parties,  and  must  also  go  one  step  further' 
and  specifically  state  just  what  acts  the  party  enjoined  must  refrain  | 
from  doing  to  prevent  a  further  invasion  of  the  rights  in  question,  i 
So,  in  a  well-reasoned  ease  decided  by  the  Supreme  Court  of  Nevada, 
where  all  the  parties  had  done  all  the  things  necessary  for  a  valid  ap- 
propriation of  water,  and  it  was  not  claimed  that  the  plaintiffs  had 
appropriated  all  the  water,  a  decree  without  any  definite  finding 
of  amount  appropriated,  but  only  that  plaintiffs  had  appropriated 
enough  to  irrigate  certain  portions  of  their  land,  which  enjoins 
defendants  from  diverting  any  of  the  water,  and  from  interfering 
therewith  so  as  to  prevent  the  water  from  flowing  onto  plaintiffs'' 
land  in  sufficient  quantity  to  irrigate  it,  was  held  to  be  too  in- 
definite to  be  sustained.3     The  decree  and  judgment  in  an  injunc- 
tion ease  should  specifically  award  the  water  to  the  respective 

1  For  appeal  in  injunction  cases,  560;  "Wallace  v.  Farmers'  D.  Co.,  130 
see  Sec.  1647.  Cal.  578,  62  Pao.  Eep.  1078;  Drake  v. 

I'or   appeal   in    damage   cases,    see  Earhart,   2  Idaho   750,   23  Pac.  Rep. 

Sec.  1704.  541;    Steinberger  v.   Meyer,   130   Cal. 

For  appeal  in  actions  to  quiet  title,  156,    62   Pac.   Rep.    483;    Sanders   v. 

see  See.  1565.  Wilson,  34  Wasli.  659,  76  Pac.  Rep. 

2  For  decrees  and  judgments  in  ac-  280 ;  Medano  D.  Co.  v.  Adams,  29  Colo, 
tious  to  quiet  title,  see  Sees.  1557-  317,  68  Pac.  Eep.  431;  Rogers  v. 
1563.  Overacker,  4  Cal.  App.  333,  87  Pac. 

3  Walsh  V.  Wallace,  26  Nev.  299,  67  Rep.  1107 ;  Brown  t.  Baker,  39  Ore. 
Pac.  Eep.  914,  99  Am.  St.  Rep.  692.  66,  65  Pac.  Rep.   799,   66  Pac.  Eep. 

See,    also,    White    v.    Nuckolls,    49  193;  Simpson  v.  Harrah,  54  Ore.  448, 

Colo.  170,  112  Pac.  Rep.  329;  Los  An-  103  Pac.  Rep.  58;  Wilhite  T.  Billings 
geles  V.  Hunter,  156  Cal.  603,  105.  Pac.  "  etc.  Co.,   39  Mont.   1,   101  Pac.  Rep. 

Eep.    755;    Wilson    v.    Eagleson,    10  168;    Twaddle    v.    Winters,    29    Nev. 

Idaho  755,  81  Pac.  Rep.  434;   In  re  88,   85  Pac.  Rep.  280,   89  Pao.  Eep.* 

Huntley,  85  Fed.  Eep.  889,  29  C.  C.  A.  289 ;    Hildreth   v.   Montecito   etc.   Co., 

468;   Barrows  v.  Fox,  98  Cal.  63,  32  139  Cal.  22,  72  Pao.  Eep.  395;  North 

Pac.   Eep.   811;    Eiverside  W.   Co.   v.  Powder  M.  Co.  v.  Coughanour,  34  Ore. 

Sargent,   112  Cal.   230,   44  Pac.  Eep.  9,  54  Pac.  Eep.  223. 
189— Kin.  on  Irr, 
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parties,  notwithstanding  their  right  might  be  implied  by  law.*  The 
quantity  of  water  should  be  based  upon  beneficial  use,  and  an 
injunction  will  be  dissolved  whenever  the  writ  is  ineffectual  by 
reason  of  uncertainty.^  And,  again,  it  may  be  dissolved  when  its 
object  has  been  wholly  accomplished  and  the  cause  of  action  abated.^ 
A  decree  enjoining  the  use  of  a  ditch  does  not,  unless  specified,  en- 
join the  use  of  the  water  formerly  conducted  through  the  ditch.'' 
Neither  does  a  decree  enjoining  the  use  of  water  per  se  also  enjoin 
the  use  of  a  ditch.s  These  are  separate  property  rights,  and  the 
decree  must  specify  which  one  is  intended.^  A  mandatory  decree 
ordering  the  abatement  of  a  nuisance  i°  should  simply  order  its 
abatement,  regardless  of  the  means  to  be  taken  by  the  defendant 
therefor.  11  A  decree  must  be  based  upon  definite  findings  and  con- 
form thereto ;  12  and  it  must  also  conform  to  the  pleadings  ^^  and 
the  evidence  taken  in  the  ease.i*  A  conditional  decree  may  be 
entered  instead  of  a  mandatory  decree,  the  decree  being  worded  to 


*  Twaddle  v.  Winters,  29  Nev.  88,  85 
Pae.  Bep.  280,  89  Pae.  Eep.  289;  Got- 
elU  V.  Cardelli,  26  Nev.  382,  69  Pae. 
Bep.  8;  Medano  etc.  Co.  v.  Adams,  29 
Colo.  317,  68  Pao.  Bep.  431. 

See,  also,  for  economic  use  and  sup- 
pression of  waste.  Chap.  49,  Sees.  874- 
916. 

See,  also,  Ferrea  v,  Knipe,  28  Cal. 
340,  87  Am.  Dee.  128. 

5  McKenzie  v.  Ballard,  14  Colo.  426, 
24  Pae.  Bep.  1. 

6  Sylvester  v.  Jerome,  19  Colo.  128, 
34  Pao.  Bep.  760 ;  Mace  v.  Maee,  40 
Ore.  586,  67  Pae.  Bep.  660,  68  Pae. 
Eep.  737. 

7  Park'e  v.  Boulware,  7  Idaho  490, 
63  Pae.  Bep.  1045. 

8  Nevada  etc.  Co.  v.  Kidd,  37  Cal. 
282. 

9  See,  also,  Sees.  1618,  1619. 

10  For  injunctions  as  against  nuis- 
ances, see  See.  1621. 

11  Wilhite  V.  Billings  etc.  Co.,  39 
Mont.  1,  101  Pae.  Eep.  168;  Mace  v. 
Mace.  40  Ore.  586,  67  Pae..  Bep.  660, 
68  Pae.  Bep.  737. 


The  owner  of  a  ditch  is  entitled  to 
no  greater  relief  than  the  restoration 
of  the  ditch  to  its  former  condition 
and  damages  for  the  injuries  occa- 
sioned. StufSebeem  v.  Adelsbaeh,  135 
Cal.  221,  67  Pae.  Eep.  140;  Denver 
etc.  Co.  V.  Dotson,  20  Colo.  304,  38 
Pae.  Eep.  322. 

12  Walsh  V.  Wallace,  26  Nev.  299, 
67  Pae.  Bep.  914,  99  Am.  St.  Eep. 
692;  City  and  County  of  Denver  v. 
Walker,  45  Colo.  387,  101  Pae.  Eep. 
348 ;  Wutohumna  W.  Co.  v.  Eagle,  148 
Cal.  759,  84  Pao.  Eep.  16'2. 

13  Sehirmer  v.  Drexler,  134  Cal.  134, 
66  Pae.  Eep.  180;  Simpson  v.  Harrah, 
54  Ore.  448,  103  Pae.  Eep.  58;  Wood 
V.  Etiwanda  W.  Co.,  122  Cal.  152,  54 
Pao.  Eep.  726;  New  Cache  La  Poudre 
Irr.  Co.  V.  Water  Supply  etc.  Co.,  29 
Colo.  469,  68  Pae.  Eep.  781. 

14  City  and  County  of  Denver  v. 
Walker,  45  Colo.  387,  101  Pae.  Eep. 
348;  Huffner  v.  Sawday,  153  Cal.  86, 
94  Pae.  Eep.  424. 
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restrain  the  operation  of  the  parties  until  they  had  made  suitable 
provision  to  prevent  the  injury.i^  And  where  the  evidence  shows 
that  there  is  no  probability  of  a  recurrence  of  the  injury,  the  suit 
may  be  dismissed.  ^^ 

In  the  matter  of  costs,  the  general  rule  is  that  the  party  who 
recovers  in  the  injunction  proceedings  is  entitled  to  his  cdsts 
against  the  party  losing.  Where,  however,  mutual  injunctions  are 
granted,  it  is  not  error  to  divide  the  costs  between  the  parties 
thereto. !''■  And,  again,  in  the  discretion  of  the  Court  costs  may 
be  denied  all  parties.^^ 

§  1643.  Decree  and  judgment — The  balance  of  convenience — 
Authorities  against. — It  has  been  frequently  asserted  that  in  ren- 
dering its  final  decree  and  judgment  in  actions  brought  for  an 
injunction  the  Court  should  take  into  consideration  the  balance  of 
convenience  and  losses  of  the  respective  parties;  or,  stating  the 
proposition  in  the  converse,  the  balance  of  inconvenience  and  losses; 
to  the  one  as  compared  with  the  gain  of  the  others.  In  general,  it 
may  be  said  that  there  is  a  direct  conflict  of  authorities  upon  this 
proposition  which  can  not  be  reconciled.  By  one  line  of  authority 
it  is  held  that  the  absolute  right  of  property  should  be  protected 
in  the  owner  until  he  is  dispossessed  of  the  same  in  accordance  with 
law,  against  the  continuous  invasion  of  his  rights,  causing  material 
and  irreparable  injury,  and  that,  too,  regardless  of  the  fact  of  the 
expense  or  loss  which  may  be  incurred  by  the  opposite  party  by  the 
decree  of  injunction,  and  that  any  other  rule  would  be  in  violation 
of  the  Federal  and  State  constitutions  forbidding  the  taking  of 
property  for  private  use.^ 

15  Brown  v.  Gold  Coin- etc.  Co.,  48  maintenance  of  a  lawful  business,  re- 
Ore.  277,  86  Pac.  Eep.  361.  lief  by  injunction  against  such  busi- 

16  Union  etc.  Co.  v.  Lichty,  42  Ore.  ness  will  not  be  withheld  merely  be- 
563,  71  Pac.  Eep.  1044.  cause  the  financial  interests  sought  to 

17  Hoyt  V.  Hart,  149  Cal.  722,  87  be  protected  are  small  in  comparison 
Pac.  Rep.  569;  McCarthy  v.  Gaston  with  those  sought  to  be  restrained. 
Ridge  etc.  Co.,  144  Cal.  542,  78  Pac.  Arizona  Copper  Co.  v.  Gillespie,  12 
Eep.  7.  Ariz.  190,  100  Pac.  Eep.  465. 

18  Hough  V.  Porter,  51  Ore.  318,  95  "In  a  state  of  society  the  rights  of 
Pac.  Eep.  732,  98  Pac.  Eep.  1083,  102  the  individual  must  to  some  extent  be 
Pac.  Eep.  728.  sacrificed  to  the  rights  of  the  social 

1  Where  an  irreparable  injury  is  be-  body ;  but  this  does  not  warrant  the 
ing  suffered,  and  will  continue  by  the      forcible   taking    of   property    from   a 
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It  is  held  that  there  is  no  principle  of  law  or  power  in  a  court 
of  equity  to  justify  or  authorize  such  an  invasion  of  the  property 
rights  of  one  private  party  to  serve  the  wishes,  convenience,  neces- 
sities or  profits  of  another  private  party.  "It  is  the  duty  of  courts 
to  protect  a  party  in  the  enjoyment  of  his  private  property,  not  to 
licehse  a  trespass  upon  such  property  or  to  compel  the  owner  to 


man  of  small  means  to  give  it  to  the 
wealthy  man,  on  the  ground  that  tHe 
public  will  be  indirectly  advantaged 
by  the  greater  activity  of  the  capital- 
ist. Public  policy,  I  think,  is  more 
concerned  in  the  protection  of  indi- 
vidual rights  than  in  the  profits  to 
inure  to  individuals  by  the  invasion 
of  those  rights."  Marshall,  J.,  in  Mc- 
Gleery,  v.  Highland  Boy  G.  M.  Co., 
140  Fed.  Bep.  951. 

An  injunction  can  not  be  refused 
because  more  injury  wiU  result  from 
awarding  than  from  refusing  it,  if  the 
one  asking  for  it  is  entitled  to  it  as 
a  matter  of  right.  Sullivan  v.  Jones 
etc.  Co.,  208  Pa.  540,  57  Atl.  Eep. 
1065,  66  L.  E.  A.  712. 

"It  is  earnestly  urged  by  counsel 
for  respondents  that  if  this  court 
should  hold  that  there  is  error  in  sus- 
taining the  demurrers  to  the  com- 
plaints, or  either  of  them,  it  would 
result  in  'the  depopulation  of  Sho- 
shone County,  the  abandonment  of  all 
mining  and  milling  therein,  and  the 
consequent  bankruptcy  of  the  inhab- 
itants thereof. '  •  Deplorable  as  this 
might  be,  if  true,  it  furnishes  no  ex- 
cuse for  the  court  to  shirk  its  respon- 
sibilities in  disposing  of  the  question 
before  us  on  the  merits.  The  law  is 
no  respecter  of  persons,  corporations, 
or  individuals,  and  in  its  creation  and 
enforcement  reaches  out  and  protects 
the  lone  settler  in  his  rights,  let  them 
be  ever  so  meager,  as  well  as  the 
capitalist,  the  corporation,  or  individ- 
ual with  its   or  his  millions.     .     .     . 


The  law  does  not  measure  the  rights 
of  litigants  by  the  amount  involved, 
nor  the  manner  in  which  it  may  affect 
others  not  parties  to  the  litigation." 
Hill  V.  Standard  Min.  Co.,  12  Idaho 
223,  85  Pae.  Eep.  907. 

The  right  to  take  subterranean  wa- 
ter for  use  at  a  distance  can  not  be 
determined  by  the  relative  area  or 
value  of  the  local  lands  and  those  to 
which  it  is  to  be  taken.  "Such  an 
argument  has  no  standing  in  a  court 
of  law,  and  is  distinctly  repudiated. ' ' 
Newport  v.  Temescal  W.  Co.,  149  Cal. 
531,  87  Pae.  Eep.  372,  6  L.  E.  A., 
N.  S.,  1098;  Verdugo  W.  Co.  v.  Ver- 
dugo,  152  Cal.  655;  93  Pae.  Eep.  1021. 

See,  also,  Wilhite  v.  Billings  etc. 
Co.,  39  Mont.  1,  101  Pae.  Eep.  168; 
Woodruff  V.  North  Bloomfield  etc.  Co., 
9  Sawy.  441,  18  Fed.  Eep.  753;  dis- 
senting opinion  by  Hawley,  J.,  in 
Mountain  Copper  Co.  v.  United  States, 
142  Fed.  Pep.  625,  73  C.  C.  A.  621; 
Suffolk  etc.  Co.  V.  San  Miguel  etc. 
Co.,  9  Colo.  App.  407,  48  Pae.  Eep. 
828;  Cole  Sijver  M.  Co.  v.  Virginia 
etc.  Co.,  1  Sawy.  470,  Fed.  Cas.  No. 
2989,  7  Morr.  Min.  Eep.  503;  Van- 
sickle  V.  Haines,  7  Nev.  249,  15  Morr. 
Min.  Eep.  201;  Gregory  v.  Nelson,  41 
Cal.  278,  12  Morr.  Min.  Eep.  124; 
Weiss  v.  Oregon  Iron  &  Steel  Co., 
13  Ore.  496,  11  Pae.  Eep.  255;  Teel 
V.  Eio  Bravo  Oil  Co.,  47  Tex.  Civ. 
App.  153,  104  S.  W.  Eep.  420,  Heil- 
bron  V.  Fowler  Switch  etc.  Co.,  75  Cal. 
426,  17  Pae.  Eep.  535,  7  Am.  St.  Eep. 
183;  Fabian  v.  Collins,  1  Mont.  215. 
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exchange  the  same  for  other  property  to  answer  private  purposes 
or  necessities. "2  "Every  substantial,  material  right  of  person  or 
property  is  entitled  to  protection  against  all  the  world. "  ^  Neither 
is  there  any  reason  upon  principle  why  this  rule  should  be  relaxed 
where  the  injunction  is  sought  in  behalf  of  a  private  party  as  against 
an  invasion  by  the  public  and  for  public  uses.  If  the  acquisition 
of  these  rights  are  necessary  for  a  public  use,  there  are  methods 
provided  by  law  whereby  they  may  be  acquired  by  comdemnation 
proceedings,  and  not  by  the  unlawful  invasion  of  the  vested  rights 
of  private  parties.* 

In  order  for  the  Court  to  grant  a  permanent  injunction  it  must 
be  proven  by  the  party  seeking  such  relief  that  there  is  a  continuous 
o'r  threatened  invasion  of  his  substantial  and  material  rights,  which 
will  cause  irreparable  injury;  otherwise  the  party  will  be  left  to 
his  action  at  law  for  damages.  "We  will  concede  the  proposition 
that  where  the  injury  is  slight  and  inappreciable,  and  the  plaintiff 
can  be  fully  recompensed  in  an  action  at  law  for  damages,  no  in- 
junction should  be  granted  which  wiU  overthrow  great  property 
interests.^  Under  the  rule  it  is  held,  however,  that  the  granting 
of  preliminary  injunctions  or  the  refusal  thereof  being  largely  dis- 
cretionary with  the  trial  court,  the  Court  may  govern  its  action  by 
considering  the  balance  of  present  convenience  between  the  parties. 

2  Gregory  v.  Nelson,  41  Cal.  278,  12  injunction  to  prevent  a  trespass, 
Morr.  Min.  Eep.  124.  where  it  can  see  that  the  injury  will 

3  Sawyer,  J.,  in  Woodruff  v.  North  be, slight,  and  the  injunction  will  work 
Bloomfield  etc.  Co.,  9  Sawy.  441,  18  great  injury."  HeUbron  v.  Fowler 
Fed.  Eep.  753.  Switch  etc.  Co.,  75  Cal.  426,  17  Pac. 

See,  also.  Hill  v.  Standard  Min.*  Co.,  Eep.  535,  7  Am.  St.  Eep.  183. 

12  Idaho  223,  85  Pac.  Eep.  907.  See,    also,    Hoye   v.    Sweetman,    19 

4Pomeroy's     Equitable     Eemedies,  Nev.  376,  12  Pao.  Eep.  504;  Thorn  v. 

Sec.  531.  Sweeney,    12   Nev.   251;    Crescent   M. 

5  "  Of  course,  great  interests  should  Co  v.   Silver  King   M.   Co.,   17   Utah 

not  be  overthrown  on  trifling  or  friv-  444,   54  Pac.   Eep.    244,    70   Am.   St. 

olous  grounds,  as  where  the  maxim  de  Eep.   810;   Id.,   14  Utah  57,  45  Pac. 

minimis  nnn  curat  lex  is  applicable."  Eep.   1093;   McGregor  v.  Silver  King 

Sawyer,    J.,    in    Woodruff    v.    North  M.    Co.,    14  Utah   47,   45   Pac.   Eep. 

Bloomfield  etc.  Co.,  9  Sawy.  441,  18  1091,  60  Am.  St.  Eep.  883;   Mann  v. 

Fed.  Eep.  753.  Parker,  48  Ore.  321,  86  Pac.  Eep.  598 ; 

"No  doubt  there  are  cases  in  which  Montecito  etc.  Co.  v.  Santa  Barbara, 

the  court  will  refuse  to  interfere  by  144  Cal.  578,  77  Pac.  Eep.  1113. 
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But  in  the  granting  or  refusing  of  the  final  decree  it  is  held  that 
this  question  should  not  enter  into  the  consideration  of  the  Court.^ 

§  1644.  Decree  and  judgment— The  balance  of  convenience- 
Authorities  in  favor  of. — There  are,  however,  many  authorities  to 
the  contrary  to  those  cited  in  the  preceding  section.  ^  A  number 
of  courts  of  the  highest  authority  in  more  recent  times  support  the 
contention  that  the  injury  t%  one  of  the  parties  as  compared  to 
the  injury  or  loss  or  gain  to  the  other  party, should  be  considered 
by  the  Court  in  granting  or  withholding  the  injunctive  relief,  and 
where  the  plaintiff  can  be  fully  recompensed  for  his  injuries,  he 
should  be  left  to  his  action  for'  damages.  There  have  been  two 
similar  decisions  by  the  United  States  Circuit  Court  of  Appeals 
holding  to  this  effect.^  Such,  as  we  view  the  law,  is  the  case  in 
an  arid  country,  where  all  the  water  is  needed  for  irrigation,  where 
a  riparian  owner  insists  upon  the  undiminished  flow  of  a  stream 


6  ' '  We  do  not  regard  the  principle 
as  one  properij  applicable  to  a  final 
determination,  or  a  matter  which 
ought  to  be  considered  by  a  court  in 
rendering  its  final  decree.  The  ques- 
tion of  balance  of  injury  may  possibly 
be  right,  and  the  court  may  have  a 
right  to  consider  it  on  an  interlocutory 
application;  but  we  know  of  no  prin- 
ciple by  which  equity,  otherwise  hav- 
ing cognizance  of  the  ease,  should 
measure  the  rights  of  one  party  by  the 
cost  to  the  other,  committing  the  in- 
jury, to  prevent  either  its  commission 
or  its  continuance."  SufEolk  etc.  Co. 
V.  San  Miguel  etc.  Co.,  9  Colo.  App. 
407,  48  Pac.  Eep.  828. 

See,  also,  California  etc.  Co.  v.  En- 
terprise etc.  Co.,  127  Fed.  Eep.  741; 
Contra  Costa  W.  Co.  v.  City  of  Oak- 
land, 165  Fed.  Eep.  518;  Spring  Val- 
ley W.  Co.  V.  Sau  Francisco,  165  Fed. 
Eep.  667. 

1  See  See.  1643. 

2  McCarthy  v.  Bunker  Hill  etc.  Co., 
164  Fed.  Eep.  927,  92  C.  C.  A.  259; 
writ  of  certiorari  denied,  212  TJ.  S.  — ,■ 


53  L.  Ed.  660;  Mountain  Copper  Co. 
V.  United  States,  142  Fed.  Eep.  625, 
73  C.  .0.  A.  621. 

See,  also.  Bliss  v.  Anaconda  Copper 
Co.,  167  Fed.  Eep.  342;  Slade  v.  Sul- 
livan, 17  Cal.  10,2,  7  Morr.  Min.  Eep. 
419;  Clark  v.  Willett,  35  Cal.  534,  4 
Morr.  Min.  Eep.  628;  Modoc  etc.  Co. 
v.  Booth,  102  Cal.  151,  86  Pae.  Eep. 
431;  City  of  Aberdeen  v.  Lytle  etc. 
Co.,  58  Wash.  368,  108  Pac.  Eep.  945; 
Heilbron  v.  Fowler  etc.  Co.,  75  Cal. 
426,  17  Pac.  Eep.  535,  7  Am.  St.  Eep. 
183 ;  Miller  v.  Bay  Cities  W.  Co.,  157 
Cal.  256,  107  Pac.  Eep.  115,  27  L.  E. 
A.,  N.  S.,  772;  Peterson  v.  Santa 
Eosa,  119  Cal.  387,  51  Pae.  Eep.  557; 
Jacob  v.  Day,  111  Cal.  571,  44  Pac. 
Eep.  243;  Montecito  W.  Co.  v.  Santa 
Barbara,  144  Cal.  578,  77  Pae.  Eep. 
1113;  Eeal  Del  Monte  Min.  Co.  v. 
Pond  Min.  Co.,  23  Cal.  82,  7  Morr. 
Min.  Eep.  452;'Hoye  v.  Sweetman,  19 
Nev.  376,  12  Pac.  Eep.  504;  Edwards 
V.  Allouez  etc.  Co.,  38  Mich.  46,  31 
Am.  Eep.  301,  7  Morr.  Min.  Eep.  577. 
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which  flows  by  his  land,  without  actual  use  of  the  water  other  than 
is  incidental  or  "for  no  purpose  other  than  to  afford  him  pleasure 
in  its  prospect,"  as  against  the  diversion  of  the  water  by  expensive 
works  and  the  application  of  the  water  to  useful  purposes,  where- 
upon the  very  life  of  the  community  depends.  In  such  a  case  great 
interests  should  not  be  overthrown  upon  such  "trifling  and  frivolous 
grounds. ' '  And,  we  will  add,  that  such  is  the  rule  adopted  in  some 
of  the  "Western  States,  where  the  doctrine  of  the  common  law  of 
riparian  rights  is  in  force,  and  especially  in  the  State  of  California, 
by  the  later  and  best-reasoned  decisions  of  its  Supreme  Court.* 
The  leading  case  holding  to  this  side  of  the  contention  is  that  of 
Kansas  v.  Colorado,*  decided  by  the  Supreme  Court  of  the  United 
States.  In  that  case  Mr.  Justice  Brewer,  in  summing  up  the  con- 
clusions of  the  Court,  said:  "That  the  appropriation  of  the  waters 
of  the  Arkansas  by  Colorado  for  purposes  of  irrigation  has  dimin- 
ished the  flow  of  water  into  the  State  of  Kansas ;  that  the  result  of 
that  appropriation  has  been  the  reclamation  of  large  areas  in  Colo- 
rado, transforming  thousands  of  acres  into  fertile  fields,  and  ren- 
dering possible  their  occupation  and  cultivation  when  otherwise 
they  would  have  continued  barren  and  unoccupied ;  that  while  the 
influence  of  such  diminution  has  been  of  perceptible  injury  to  por- 
tions of  the  Arkansas  Valley  in  Kansas,  particularly  those  por- 
tions closest  to  the  Colorado  line,  yet  to  the  great  body  of  the  valley 
it  has  worked  little,  if  any,  detriment,  and  regarding  the  interests 
of  both  States,  and  the  right  of  each  to  receive  benefit  through  irri- 
gation and  in  any  other  manner  from  the  waters  of  this  stream,  we 

8  A  riparian  owner  is  not  entitled  in  its  prospect,  such  is  not  the  rule  of 

to  an  injunction  to  restrain  the  diver-  decision    in    this    State.      The    lower 

sion  of  water  above  him  by  a  non-  claimant  must  show  damage  to  justify 

riparian  owner,  where  the  amount  di-  a   court   of   equity   in  restraining  an 

verted  would  not  be  used  by  the  for-  upper  claimant  from  his  beneficial  use 

mer,  nor  cause  any  loss  or  injury  to  of  the  water."     San  Joaquin  etc.  Co. 

him  or  to  his  lands,  present  or  prospee-  v.  Fresno  etc.  Co.,  158  Cal.  626,  112 

tive,   and   would    greatly   benefit   the  Pao.  Eep.  182,  35  L.  E.  A.,  N.  S.,  832. 

party  diverting  it.    Modoc  etc.  Co.  v.  See,    also,    for    right    of    riparian 

Booth,  102  Cal.  151,  36  Pae.  Eep.  431.  owner  to   an   injunction,   Sees.   1611- 

"Even  if  at  common  law  or  under  1615. 

the  civil  law  it  is  a  part  of  the  usu-  4  185  U.  S.  125,  46  L.  Ed.  838,  22 

fruetuary  right  of  a  riparian  owner  Sup.  Ct.  Bep.  552;  Id.,  206  U.  S.  46, 

to  have  the  water  flow  by  for  no  pur-  51  L.  Ed.  956,  27  Sup.  Ct.  Rep.  655. 
pose  other  than  to  afford  him  pleasure 
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are  not  satisfied  that  Kansas  has  made  out  a  case  entitling  it  to  a 
decree."  In  other  words,  the  Court  held  that  in  granting  the  in- 
junction the  damage  to  the  State  of  Colorado  would  be  so  great,  as 
compared  to  the  damage  to  the  State  of  Kansas,  were  it  not  granted, 
that  it  should  not  be  granted.^ 

Also,  in  another  late  case  decided  by  the  Circuit  Court  of  Ap- 
peals, it  was  held  that  an  injunction  of  such  a  positive  and  sweeping 
character  that  it  would  practically  result  in  destroying  all  other 
interests  in  the  Imperial  Valley  should  not  be  granted.^  So,  again, 
in  eases  where  the  rights  of  the  respective  parties  can  be  reconciled 
so  that  both  may  have  the  use  of  the  water  without  materially  im- 
pairing the  rights  of  either,  as  would  be  the  case  where  the  water 
could  be  returned  to  the  stream  before  it  reached  the  lower  user,'^ 
the  injunction  should  not  be  granted.  Again,  a  mandatory  injunc- 
tion should  not  be  granted  ordering  the  removal  of  a  dam  or  other 
works  constructed  at  great  expense  when  the  nuisance  caused 
thereby  may  be  abated  without  such  destruction  of  property.^ 

Our  conclusions  upon  this  subject  are  that  where  the  plaintiff's 
injuries  are  small  as  compared  with  the  loss  of  the  defendant  in 
the  case,  and  he  can  be  fully  recompensed  in  damages  in  an  action 
for  the  same,  a  court  of  equity  in  determining  whether  or  not 
a  final  injunction  should  be  granted  should  take  into  consideration 
the  balance  of  convenience  as  between  the  respective  parties  and 
the  comparative  losses  that  the  respective  parties  should  be  put  to 
in  case  the  injunction  was  or  was  not  granted. 

§  1645.  Decree  and  judgment — Effect  of. — ^A  decree  and  judg- 
ment granting  an  injunction,  being  in  personam,  is  binding  only 
upon  the  parties  mentioned  therein,  who  must  have  been  parties  to 
the  action.  1     It  is  a  fundamental  proposition  of  law  that  a  person 

5  See,  also.  New  York  City  v.  Pine,  i  All  who  are  neither  parties  to  a 

185  U.  S.  93,  46  L.  Ed.  820,  22  Sup.  judgment,  nor  privies  to  such  parties, 

Ct.  Kep.  592.  are  not  bound  by  such  a  judgment. 

9  The   Salton   Sea  Cases,   172  Fed.  Stocker  v.  Kirtley,  6   Idaho   795,  59 

Eep.  820,  97  C.  C.  A.  242.  Pae.  Eep.  891. 

7  Montecito  etc.  Co.  v.  Santa  Bar-  ' '  The  rights  of  such  persons  will 
bara,  144  Cal.  578,  77  Pae.  Eep.  1113.  not,  of  course,  be  injuriously  affected 

8  Wilhite  V.  Billings  etc.  Co.,  39  by  the  decree  in  this  cause. ' '  Gu- 
Mont.  1,  101  Pae.  Rep.  168;  Mace  v.  tierres  v.  Albuquerque  etc.  Co.,  188 
Mace,  40  Ore.  586,  67  Pae.  Eep.  660,  IT.  S.  545,  47  L.  Ed.  588,  23  Sup.  Ct. 
68  Pae.  Eep.  737.  Eep.  338. 
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who  is  not  made  a  party  to  an  action,  or  who  has  not  had  "his  day 
in  court,"  is  not  bound  by  any  decree  or  judgment  granting  an 
injunction  in  favor  of  one  party  and  against  another.^  It  there- 
fore follows  that  many  cases,  especially  those  to  enjoin  the  diver- 
sion of  water,  have  been  decided  as  between  certain  parties  and  the 
injunction  granted  where  a  third  person  not  a  party  to  the  action 
has  a  better  riglit  to  the  use  of  the  water  than  either  of  the  parties 
to  the  action.  This  condition  has  oftentimes  resulted  in  the  bring- 
ing of  another  action  by  this  third  person  against  both  of  the  par- 
ties to  the  former  action  to  enjoin  them  from  diverting  the  water 
to  the  injury  of  this  third  person.  It  was  this  condition  of  affairs 
that  was  one  of  the  cases  for  the  passage  of  the  codes  in  the  various 
States  for  the  adjudication  of  all  the  water  rights  of  any  certain 
source  of  supply,  and  the  granting  of  injunctive  relief  against  all 
of  the  parties  to  the  action  against  the  interference  with  the  rights 
of  the  others  as  decreed  and  adjudicated  in  the  action.^  An  in- 
junction granted  in  such  an  action  is  only  ancillary  to  and  in  aid 
of  the  decree  establishing  and  quieting  the  title  to  the  rights  of  the 


"The  rights  of  the  parties  to  this 
suit  must  be  determined,  therefore, 
with  reference  to  the  priorities  as  be- 
tween themselves,  without  regard  to 
the  rights  of  persons  not  parties  to 
the  suit,  and  who,  of  course,  can  not 
be  affected  in  any  way  by  the  de- 
cree." McCall  V.  Porter,  42  Ore.  49, 
70  Pac.  Eep.  820,  71  Pae.  Eep.  976. 

See,  also.  Browning  v.  Lewis,  39 
Ore.  11,  64  Pae.  Eep.  304. 

2  Where  by  the  final  decree  in  an 
action  the  rights  of  all  the  parties  to 
the  use  of  the  waters  of  a  creek  were 
determined,  and  all  parties,  their 
heirs,  assigns,  tenants,  etc.,  were  en- 
joined from  interfering  with  the 
rights  of  the  other  parties,  the  court 
is  without  jurisdiction  in  a  summary 
proceeding,  on  less  than  twenty-four 
hours'  notice,  to  enjoin  a  person  not 
a  party  to  the  action,  whether  he  be 
a  trespasser  or  claim  an  independent 


right,  from  using  the  waters  of  the 
creek  lor  any  purpose  whatever.  State 
ex  rel.  Pew  v.  District  Court,  34  Mont. 
233,  85  Pae.  Bep.  525,  saying:  "If 
the  relator  was  a  trespasser  he  could 
be  enjoined  only  after  a  hearing  in  a 
regular  action,  brought  in  the  usual 
way. ' ' 

3  For  the  adjudication  of  rights  in 
equity,  see  Sees.  1530-1566. 

For  the  statutory  adjudication  of 
water  rights,  see  Sees.  1567-1584. 

In  Oregon,  where,  in  a  suit  as  to  the 
right  to  the  use  of  water  and  for  an 
injunction,  it  appeared  that  parties 
other  than  the  parties  to  the  action 
were  entitled  to  a  prior  use  of  the 
water,  it  was  held  that  the  court  prop- 
erly refused  to  award  defendants  the 
use  of  all  the  water  in  excess  of  plain- 
tiffs'  allowance.  Brown  v.  Baker,  39 
Ore.  66,  65  Pac.  Bep.  799,  66  Pac. 
Eep.  193. 
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respective  parties  to  the  action,  and  it  merely  commands  and  en- 
forces obedience  to  the  decree  and  judgment.* 

§  1646.  Decree  and  judgment — ^Enforcement  of — ^Violation  of. 
— Where  the  Court  has  jurisdiction  of  the  subject  mattsr  and  ac- 
quires jurisdiction  of  the  defendant  by  service  of  process,  it  is 
thereby  vested  with  full  power  and  authority  to  make  such  orders 
and  to  issue  such  writs  and  proQpss  as  may  be  necessary  and  essen- 
tial to  carry  the  decree  into  effect  and  render  it  binding  and  opera- 
tive.^ The  proper  proceeding  for  the  violation  of  an  injunction 
decree  is  by  contempt  proceedings,  and  not  by  a  bill  to  enforce  the 
decree.  2  The  violation  of  the  decree  and  judgment  rendered 
upon  the  final  hearing  of  the  case,  and  the  violation  of  the  tem- 
porary or  interlocutory  order  of  injunction  by  the  party  against 
whom  such  judgment  or  order  is  issued,  may  be  punished  in  the  same 
manner  as  in  other  cases  for  contempt  of  Court ;  and  the  same  gen- 
eral rules  of  procedure  relating  to  contempts  govern  in  these  cases.^ 
Upon  the  subject  of  a  violation  of  a  temporary  injunction,  it  is  held 
tn  a  recent  ease  in  Colorado  that  where  the  case  made  by  the  com- 
plaint authorized  injunctive  relief  if  the  facts  alleged  were  suf- 
ficient, so  that  a  decree  based  on  the  complaint  would  not  be  actu- 
ally void,  a  violation  of  an  injunction  issued  thereon  constituted 
contempt  of  Court,  though  the  complaint  was  insufficient.*  The 
procedure  in  these  actions,  being  in  its  nature  criminal  procedure, 

4  ' '  The  injunetion  would  only  be  an-  2  Raft  River  etc.  Co.  v.  Langf ord, 

ciliary    to    and   in   aid   of   a    decree  5  Idaho  62,  46  Pae.  Rep.  1024. 

establishing    and    quieting    plaintiff 's  3  In  re  North  Bloomfield  etc.  Co.,  27 

title.     It  would  merely  command  and  Fed.  Rep.  795,  11  Sawy.  590. 

enforce  obedience  to  the  decree.   That  4  White  v.  Nuckolls,  49  Colo.   170, 

would  be  a  remedy  in  personam,  and  112  Pac.  Rep.  329. 

would  act  only  upon  the  person  of  the  See,  also,  Johnson  v.  Superior  Court, 

parties  enjoined."     Taylor  v.  Hulett,  65  Cal.  567,  4  Pac.  Eep.  575. 

15   Idaho   265,   97  Pac.  Eep.   37,   19  One  who  is  a  party  to  a  decree  en- 

L.  R.  A.,  N.  S.,  535.  joining  him  from  diverting  certain  wa- 

See,   also,    Elliot   v.    Whitmore,    10  ter  is  guilty  of  contempt  if  his  tenant, 

Utah  246,  37  Pac.  Rep.  461.  by  his  direction,  actually  diverts  the 

1  Taylor  v.   Hulett,   15   Idaho   265,  water.    State  ex  ret  Thompson  v.  Lav- 

97  Pac.  Eep.  37,  19  L.  E.  A.,  N.  8.,  ery,  31  Ore.  77,  49  Pac.  Eep.  852. 

535.  But  a  decree  requiring  defendants 

See,  also,   for  the   enforcement   of  to  allow  a  sufficient  quantity  of  water 

decrees  in  actions  to  adjudicate  rights,  to  flow  in  a  stream,  so  that  after  a 

Sec.  1566.  person   named,   who   is   not   a   party. 
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the  Court  may,  upon  a  proper  showing,  issue  an  attachment  for  the 
party  charged  mth  violating  the  decree  or  order,  and  cite  him  to 
show  cause  why  he  should  not  be  punished  for  contempt.  And 
upon  the  hearing,  if  the  Court  adjudges  him  guilty,  it  may  punish 
him  by  a  fine,  by  imprisonment  in  jail,  or  by  a  fine  and  commit  him 
to  jail  until  the  fine  is  paid.^ 

Before  one  can  be  punished  for  the  violation  of  an  injunction 
both  the  subject  matter  for  which  the  injunction  was  issued  to 
protect  and  the  party  in  whose  favor  it  was  issued  or  its  lawful 
successors  in  interest,  must  be  in  existence,  and  must  have  suffered 
some  actual  or  special  damages.  So  it  is  held  in  Utah  that  where 
the  defendants,  who  were  land  owners  under  the  canals  of  a  quasi- 
public  irrigation  district  and  members  thereof,  were  restrained  from 
interfering  in  any  manner  with  the  ditches  of  the  district,  such 
decree  became  functus  officio  upon  the  dissolution  of  the  district, 
and  they  could  not  thereafter  be  punished  for  contempt  for  such 
interference ;  and  even  if  such  proceedings  were  maintainable  by  a 
corporation  entitled  to  a  portion  of  the  water,  they  were  not  main- 
tainable in  the  absence  of  proof  of  actual  or  special  damages.® 
Again,  a  reasonable  construction  must  be  placed  upon  the  decree 
of  injunction,  and  there  must  be  a  direct  violation  of  its  terms  be- 
fore one  can  be  adjudged  in  contempt.  In  the  recent  Salton  Sea 
cases,  where  the  defendant,  by  the  negligent  construction  of  its 
works,  by  which  it  diverted  the  water  from  the  Colorado  River, 
caused  an  overflow  through  a  breach  in  the  bank,  creating  a  lake  in 
the  Salton  Basin  which  covered  and  practically  destroyed  the  value 
of  complainant's  property  situated  in  the  basin,  in  a  suit  by  com- 
plainant an  injunction  was  granted  restraining  the  defendant  from 

shall  have  diverted  all  of  the  water,  to  til  he  complies  therewith,  when  it  is 
which  he  is  entitled,  there  shall  be  within  his  power  to  do  so,  and  he  re- 
enough  to  carry  150  inches  statutory  fuses  to  do  so.  Elliot  v.  Whitmore,  10 
measurement,  to  the  complainant's  Utah  246,  37  Pae.  Eep.  461. 
premises,  is  void  for  uncertainty,  so  In  re  Whitmore,  9  Utah  441,  35  Pae. 
that  no  contempt  can  be  based  on  its  Eep.  524;  State  ex  rel.  Stevens  v.  Cat- 
alleged  violation;  In  re  Huntley,  85  lin,  21  Wash.  423,  58  Pao.  Eep.  206; 
Fed.  Eep.  889,  29  C.  C.  A.  468.  Johnson  v.  Superior  Court,  65  Cal.  567, 

5  Shore  v.  People,  26  Colo.  516,  59  4  Pae.  Eep.  575. 

Pae.  Eep.  49.  *  Thompson  v.  McParland,  29  Utah 

A  court  has  power  to  imprison  a  455,  82  Pae.  Eep.  478. 
person  for  breach  of  an  injunction  un- 
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diverting  water  from  the  river  in  excess  of  the  substantial  needs  of 
the  people  dependent  on  its  canal,  and  from  permitting  any  waste 
water  to  flow  on  or  over  complainant's  land,  or  into  the  lake  in  such 
amount  as  would  "substantially  increase  the  amount  of  water 
therein,"  or  prevent  the  decrease  thereof  by  natural  causes.  De- 
fendant's canal  was  the  only  source  of  supply  for  an  arid  valley 
containing  20,000  people  who  were  wholly  dependent  thereon  for 
water  for  domestic  purposes  a^i  the  raising  of  crops.  It  appeared 
that  in  order  to  supply  their  needs,  and  especially  to  meet  emergen- 
cies, as  in  the  case  of  hot  winds,  to  which  the  valley  was  subject, 
it  was  necessary  to  run  through  the  canal,  which  was  61  miles  long, 
a  quantity  of  water  somewhat  in  excess  of  the  average  consumption, 
and  that  excess,  when  unused,  was  discharged  through  waste  gates 
into  the  lake  at  a  point  some  40  miles  from  the  complainant's  land, 
but  not  in  such  quantity  as  to  materially  affect  its  volume.  It  was 
held  that,  giving  the  decree  a  proper  and  reasonable  construction, 
such  waste  of  water  into  the  lake  did  not  work  substantial  injury 
to  the  complainant,  and  was  not  a  violation  of  the  injunction.'^ 

A  decree  adjudicating  water  rights  merely  being  in  rem  and  not 
in  personam,  it  is  held  that  one  interfering  with  the  water  commis- 
sioner who  seeks  to  enforce  the  decree  is  not  contempt  of  court.^ 

In  a  recent  case  in  Idaho,  the  question  arose  as  to  the  enforce- 
ment of  a  decree  of  injunction,  restraining  the  interference  with 
the  waters  of  an  interstate  stream,  where  the  defendant  against 
whom  the  writ  was  granted  goes  beyond  the  jurisdiction  of  the  State 
where  the  same  was  rendered,  and  into  the  other  State,  and  there 
commits  the  acts  in  violation  of  the  decree  and  injunction.  It  was 
held  that  the  party  in  favor  of  whom  the  decree  was  rendered  could 
go  into  the  court  of  the  other  State  with  his  decree  and  there  obtain 
a  like  injunction  from  that  court,  where  personal  service  could  be 
had,  and  the  defendant  would  be  held  amenable  to  the  orders  and 
process  of  that  court.  ' '  The  decree  and  injunction  from  the  Idaho 
Court  would  undoubtedly  be  accorded  full  faith  and  credit  by  the 
Wyoming  Court.  "^ 

7  New  Liverpool  Salt  Co.  v.  Califor-  Pac.  Eep.  37,  19  L.  E.  A.,  N.  S.,  535 
nia  Dev.  Co.,  172  Fed.  Eep.  820,  97  See,  also,  Willey  v.  Decker,  11  Wyo. 
C.  C.  A.  242.  496,  73  Pae.  Eep.  210,  100  Am.  St. 

8  For  the  enforcement  of  decrees  ad-  Eep.  939. 

judicating  rights,  see  Sees.  1566,  1584.  See,   also,   for   rights   in   interstate 

9  Taylor  v.  Hulett,  15  Idaho  265,  97      waters.  Sees.  6j34,  1221-1284. 
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§  1647.  Appeals  in  injunction  cases. — As  with  other  cases,  any- 
party  feeling  aggrieved  by  the  decree  in  an  injunction  case  may 
appeal  from  the  final  judgment  therein  rendered  by  the  trial  court 
to  the  appellate  court  having  the  proper  jurisdiction. ^  And,  in 
these  appeals  the  same  rules  of  procedure  are  in  force  as  are  in  force 
in  other  cases.  The  statutes  and  rules  of  the  Appellate  Court  are 
mandatory  in  this  respect- and  must  be  strictly  followed.  Upon 
the  question  of  a  final  judgment  from  which  an  appeal  will  lie,  in 
an  action  for  an  injunction  and  for  damages,  a  judgment  for  de- 
fendant, after  a  hearing  on  the  injunction  is  a  final  judgment,  be- 
cause it  has  disposed  of  the  entire  case  as  to  the  plaintifE,  his  claim 
for  damages  resting  on  the  tort  he  is  seeking  to  enjoin.^  So,  also,  a 
judgment  against  the  plaintiff,  on  demurrer  being  sustained  to  the 
complaint,  and  he  declining  to  plead  further,  is  held  to  be  not  an 
order  denying  a  temporary  injunction,  which  is  unappealable,  but 
a  final  and  appealable  judgment.^  I 

Pending  the  appeal  a  stay  of  the  injunctive  order  may  be  granted 
by  the  trial  court,  upon  the  filing  of  a  supersedeas  bond  fixed  and 
approved  by  the  trial  court,  and  it  was  held  to  be  error  for  the 
trial  court  to  refuse  to  fix  and  allow  a  supersedeas  bond  to  stay  the 
injunction  pending  the  appeal.*  As  is  the  rule  in  other  cases,  the 
findings  of  fact  by  the  trial  court  wiU  not  be  disturbed  by  the 
Appellate  Court,  where  they  are  based  upon  substantial  evidence,^ 
or  where  there  is  a  confiict  of  evidence.®  The  Appellate  Court  will 
not  review  any  questions  except  such  as  have  been  raised  in  the 
trial  court.''^  The  theory  of  appellant's  case  can  not  be  .changed 
upon  appeal.^ 

By  the  decision  of  the  Appellate  Court  the  injunction  decree  and 
judgment  may  be  affirmed,,  modified,  reversed,  and  sent  back  for 

1  Por  appeals  in  actions  to  adjudi-      N.  M.  ,  113  Pac.  Rep.  823 ; 

cats  rights,  see  See.  1565.  Hayes  v.  Pine,  91  Cal.  391,  27  Pac. 

See,  also,  Egan  v.  Estrada,  6  Ariz.  Eep.  772. 
248,  56  Pac.  Eep.  721 ;  Bliss  v.  Gray-  «  See,  for  appeals  in  actions  to  ad- 
son,  24  Nev.  442,  56  Pac.  Eep.  231.  judicata  rights,  Sec.  1565.     Herriman 

2  North  Point  etc.  Co.  v.  Utah  etc.  v.  Keel,  25  Utah  96,  69  Pac.  Eep.  719. 
Co.,  23  Utah  199,'  63  Pac.  Eep.  812.  7  Tew  v.  Powar,  37   Colo.  292,   86 

3  Peters  v.  Lewis,  28  Wash.  366,  08  Pac.  Eep.  342. 

Pac.  Eep.  869.  ■       8  Sternberger    v.    Seaton    Mountain 

4  ElUot  V.  Whitmore,  10  Utah  246,  etc.  Co.,  45  Colo.  401,  102  Pac.  Eep. 
37  Pac.  Eep.  461.  168. 

5  Hagerman    Irr.    Co.   v.   MeMurry,  Scs,  also,  Sec.  1565. 
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a  new  trial,  or,  by  a  mandatory  order,  it  may  be  modified.^  The 
effect  of  a  decision  of  an  Appellate  Court  constitutes  the  law  of  the 
case  only  as  to  such  questions  as  were  necessarily  involved  in  such 
decision,  and  were  presented  to  the  Court  and  expressly  or  im- 
pliedly decided.  10 

9  Simpson  v.  Harrah,  54  Ore.  448,  N.  W.  Eep.  435,  17  L.  E.  A.,  N.  S., 

103  Pao.  Eep.  58;  Hoyt  v.  Hart,  149  650." 

Gal.  722,  87  Pao.  Eep.  569;"  EricksonV.  lo  Herriman  t.  Keel,  25  Utah  96,  69 

Crookston  etc.  Co.,  105  Minn.  182,  fl7  Pao.  Eep.  719. 
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§  1657.  The  enforcement  of  the  criminal  statutes. 

§  1658.  Protection  of  rights  by  physical  force. 

§  1659.  Protection  by  various  actions  previously  discussed. 

§  1648.  Scope  of  chapter. — ^Having  discussed  in  the  preceding 
chapter  the  protection  of  rights  by  the  means  of  equitable  relief  by 
injunction,  we  vyill  discuss  in  this  chapter  the  miscellaneous  reme- 
dies and  actions  for  the  protection  of  rights  both  in  equity  and  at 
law,  other  than  by  injunction.^ 

§  1649.  Actions  for  mandamus. — Where  there  is  a  duty  imposed 
either  by  law  or  by  contract  on  a  person  or  company  to  do  or  per- 
form a  certain  act,  and  the  right  exists  in  a  party  to  demand  the 
performance  of  such  act,  a  common  method  to  enforce  such  per- 
formance is  for  the  party  in  whom  the  right  exists  to  bring  an  ac- 
tion for  mandamus.  Actions  for  mandamus  are  not  peculiar  for  the 
protection  of  water  and  other  kindred  rights,  but  lie  in  relation  to 
many  other  subjects.  In  a  previous  portion  of  this  work  we  have 
shown  that  whenever  the  law  imposes  upon  a  water  company  or 
a  public  officer  a  duty  to  do  and  perform  certain  acts  in  relation 
to  the  distribution  of  water,  at  the  instance  of  any  person  having 
the  right  to  demand  it,  and  upon  such  demand  having  been  made, 
accompanied  by  a  tender  of  the  legal  rate,  a  court  of  equity,  in  an 
action  for  mandamus,  will  compel  such  company  or  officer  to  furnish 

1  Por  the  protection  of  rights  by  injunction,  see  Sees.  1596-1647. 
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him  the  water.i  The  duty  to  furnish  the  water  may  be  imposed 
by  statute,^  or,  in  certain  instances,  it  may  be  imposed  by  con- 
tract.^ However,  in  some  jurisdictions,  it  is  held  that  mandamus 
will  not  lie  to  compel  the  performance  of  a  contract,*  but  that  the 
remedy  must  be  by  an  action  for  specific  performance.^ 

Before  a  writ  of  mandamus  will  be  granted  by  the  Court,  and 
the  defendant  ordered  to  furnish  the  plaintiff  the  water  demanded, 
there  must  have  been  found  to  exist  the  following  essentials :  First, 
that  the  duty  is  imposed  upon  tke  defendant  to  furnish  the  water ;  ^ 
second,  that  the  plaintiff  has  the  right  to  demand  the  perform- 
ance of  that  duty  and  to  be  furnished  with  the  water ;  "^  third,  that 
a  legal  demand  has  been  made,  accompanied  with  a  payment  or  a 
tender  of  the  established  rates  j^  fourth,  that  the  defendant  has  the 
water  under  its  control  which  it  can  furnish  the  plaintiff,  without 


1  See  corporations  for  profit — Duty 
to  furnish  water,  Sees.  1497-1502. 

Duty  to  furnish  water — Compulsory 
service,  Sec.  1506. 

2  See  See.  1497. 

3  See  See.  1510. 

See,  also,  People  v.  Farmers'  High- 
line  etc'  Co.,  25  Colo.  202,  54  Pac. 
'Eep.  626;  rev'g  Id.,  8  Colo.  App.  246, 
45  Pac.  Eep.  543;  Combs  v.  Agricul- 
tural D.  Co.,  17  Colo.  146,  28  Pac. 
Eep.  966,  31  Am.  St.  Eep.  275;  Bards- 
ly  V.  Boise  etc.  Co.,  8  Idaho  155,  67 
Pac.    Eep.    428;     Bonslett    v.    Butte 

County  Canal  Co., Cal.  App. , 

122  Pac.  Eep.  821;  Cozzens  v.  North 
Pork  etc:  Co.,  2  Cal.  App.  404,  84 
Pac.  Eep.  342;  Bay  City  Irr.  Co.  v. 
Sweeney,  81  S.  W.  Eep.  545;  New 
Iberia  etc.  Co.  v.  Eomero,  105  La.  439, 
29  So.  Eep.  876;  Golden  Canal  Co.  v. 
Bright,  8  Colo.  144,  6  Pac.  Eep.  142; 
WUterding  v.  Green,  4  Idaho  773,  45 
Pae.  Eep.  134;  Bright  v.  Parrfers'  etc. 
Co.,  3  Colo.  170,  32  Pac.  Eep.  433. 

4  Perrine  v.  San  Jacinto  etc.  Co.,  4 
Cal.  App.  376,  88  Pae.  Eep.  293;  State 
ex  rel.  Krutz  v.  Washington  etc.  Co., 
41  Wash.  283,  83  Pae.  Eep.  308,  111 
Am.  St.  Bep.  1019;  Lanham  v.  We-. 


natchee  Canal  Co.,  48  Wash.  337,  93 
Pac.  Eep.  522;  Northern  Colo.  Irr.  Co. 
V.  Poupprit,  47  Colo.  490,  108  Pac. 
Eep.  23;  Bright  v.  Parmers'  etc.  Co., 
3  Colo.  App.  170,  32  Pae.  Eep.  433; 
State  ex  rel.  Shaw  v.  Noyes,  25  Nev. 
31,  56  Pae.  Eep.  946. 

5  For  actions  for  specific  perform- 
ance, see  Sees.  1520,  1650. 

6  For  the  duty  of  eompanies  to  fur- 
nish water,  see  Sees.  1497-1502. 

7  It  is  held  in  Colorado  that  a  writ 
of  mandamus  wiU  not  be  granted  to 
compel  the  State  engineer  or  division 
superintendent  to  close  certain  ditches 
unless  the  rights  of  the  petitioner  have 
been  ascertained  and  adjudicated. 
F3,rmers'  Ind.  D.  Co.  v.  MaxweU,  4 
Colo.  App.  477,  36  Pae.  Eep.  556. 

8  Golden  Canal  Co.  v.  Bright,  8  Colo. 
144,  6  Pac.  Eep.  142;  Price  v.  Eiver- 
side  ete.  Co.,  56  Cal.  431,  433. 

"Where  the  person  aggrieved  has 
a  private  interest  in  or  claims  the  im- 
mediate benefit  of  the  act  sought  to 
be  covered,  he  must  make  a  demand 
upon  the  officer  to  lay  the  foundation 
for  relief  by  mandamus."  Farmers' 
Ind.  D.  Co.  V.  MaxweU,  4  Colo.  App. 
477,  36  Pae.  Eep.  556. 
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impairing  the  rights  of  others  previously  entitled  to  the  same ;  ^ 
and,  'fifth,  that  the  plaintiff  has  no  plain,  speedy,  or  adequate 
remedy  at  law.^o 

An  action  to  compel  a  company  to  furnish  water  is  not  usually 
brought  until  there  is  need  for  the  water.  Therefore,  proceedings 
of  this  nature  must,  to  be  effective,  be  somewhat  summary  in  char- 
acter. And  it  is  held  that  the  trial  courts  should  be  liberal  in  the 
matters  of  pleading  and  practice,  as  well  stated  by  the  Colorado 
Court,  "lest  the  crops  of  the  farmer  burn  while  counsel  contend 
over  legal  technicalities."  ^^  "Where  the  action  is  brought  to  com- 
pel a  company  to  furnish  water  for  irrigation,  the  petition  should 
show:  That  the  water  is  sou|;ht  to  irrigate  land  which  lies  within 
the  flow  of  the  ditches  and  canals  of  the  company ;  that  such  .com- 
pany owns  or  has  under  its  control  the  water  in  quantity  to  supply 
the  one  demanding  and  all  others  previously  entitled  to  its  use; 
that  a  legal  demand  has  been  made  for  the  quantity  of  water  re- 
quired ;  and  that  a  payment  of  the  water  rates  has  either  been  made. 


9Cozzeii3  V.  North  Fork  D.  Co.,  2 
Cal.  App.  404,  84  Pae.  Kep.  342 ;  Price 
V.  Eiverside  etc.  Co.,  56  Cal.  431,  433. 

There  is  a  priority  among  eonsumera 
from  a  canal  analogous  to  that  which 
exists  among  appropnatois  from  a 
natural  stream,  and  the  rights  of  later 
applicants  for  water  are  subordinate 
to  those  of  prior  consumers.  Gerber 
V.  Nampa  etc.  Dist.,  19  Idaho  765,  116 
Pae.  Rep.  104. 

10  An  action  for  damages  held  not 
to  be  a  speedy  or  adequate  remedy. 
Golden  Canal  Co.  v.  Bright,  8  Colo. 
144,  6  Pae.  Eep.  142. 

"This  is  the  general  rule,  and  the 
courts  hold  that  mandamus  is  a  rem- 
edy to  compel  the  performance  of  a 
duty  required  by  law  where  the  party 
seeking  the  relief  has  no  other  ade- 
quate remedy,  and  where  the  duty 
sought  to  be  enforced  is  clear  and  in- 
disputable." State  ex  rel.  Krutz  v. 
Washington  Irr.  Co.,  41  Wash.  283, 
190 — Kin.  on  Irr. 


83  Pae.  Eep.  308,  111  Am.  St.  Eep. 
1019. 

11  Townsend  v.  Fulton  etc.  Co.,  17 
Colo.  142,  29  Pae.  Eep.  453. 

The  above  principle  is  well  illustrat- 
ed in  a  Colorado  case,  where  an  ac- 
tion for  mandamus  was  instituted  for 
the  purpose  of  compelling  a  company 
to  furnish  water  to  the  plaintiff  for 
the  season  of  1886,  and  owing  to  de- 
lays in  the  trial  and  appeal  the  case 
was  not  finally  decided  until  January 
4,  1888.  The  court  then  held  that  it 
would  not  order  an  impossible  act,  and 
that  to  permit  the  amendment  of  the 
writ  BO  as  to  cover  the  approaching 
irrigation  season  would  be  to  allow 
the  substitution  in  the  proceeding  of  a 
wholly  new  and  different  cause  of  ac- 
tion, and  to  violate  an  established  rule 
of  pleading.  Wheeler  v.  Northern 
Colo.  Irr.  Co.,  10  Colo.  582,  17  Pao. 
Eep.  487,  3  Am.  St.  Eep.  603. 
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or  that  there  has  been  a  l^al  tender  thereof,  and  an  allegation  of 
willingness'  to  pay  when  due.12 

The  defendant  may  plead  such  defenses  that  it  may  have  in  an- 
swer to  the  petition  for  a  writ  of  mandate.  It  may  plead  that  it 
is  a  mutual  company  organized  for  the  purpose  only  of  furnishing 
water  to  its  shareholders  and  that  it  has  no  more  water  than  is  nec- 
essary for  their  use.^^  And,  if  the  company  is  organized  for  profit, 
or  hire,  it  may  defend  upon  thg  ground  that  it  has  no  water  under 
its  control,  other  than  is  necessary  for  those  who  have  previously 
acquired  rights  to  its  use.^*    But  an  allegation,  in  an  answer  of  such 


12  Cozzens   v.   North   Pork  D.   Co., 

2  CaL  App.  404,  84  Pac.  Eep.  342; 
Price  V.  Biverside  etc.  Co.,  56  Cal. 
431,  433;  Helphery  v.  Perranlt,  12 
Idaho  451,  86  Pac.  Eep.  417;  Merrill 
V.  Southside  Irr.  Co.,  112  CaL  433,  44 
Pac.  Bep.  720;  Mahoney  t.  American 
etc.  Co.,  2  CaL  App.  186,  83  Pac.  Eep. 
267;  Hewitt  v.  San  Jacinto  etc.  Co., 
124  CaL  186,  56  Pac.  Eep.  893;  HU- 
dreth  v.  Monteeito  etc.  Co.,  70  Pac. 
Eep.  672;  Bright  v.  Farmers'  etc.  Co., 

3  Colo.  App.  170,  32  Pac.  Eep.  433; 
Bardsly  t.  Boise  etc.  Co.,  8  Idaho  155, 
67  Pac.  Eep.  428;  Shelby  v.  Farmers' 
etc.  Co.,  10  Idaho  723,  80  Pac.  Eep. 
222;  Orcntt  v.  Pasadena  etc.  Co.,  152 
CaL  599,  93  Pac.  Eep.  497;  State  ex 
rel.  Milsted  v.  Butte  City  W.  Co.,  18 
Mont.  199,  44  Pac.  Eep.  966,  56  Am. 
St.  Eep.  575,  32  li.  E.  A.  697. 

Allegations  that  relators  made  a 
contract  with  the  defendant  because 
induced  to  belieTe  they  had  no  legal 
means  to  compel  defendant  to  repair 
its  canal,  and  that  they  were  so  in- 
duced to  believe  at  the  eonnivance  of 
the  defendant,  and  as  they  believed  at 
the  defendant's  instance,  will  be  dis- 
regarded as  a  plea  of  fraud  or  mis- 
take, as  they  are  mere  legal  conclu- 
sions. State  ex  rel.  Crawford  v.  Min- 
nesota etc.  Co.,  20  Mont.  198,  50  Pae. 
Eep.  420. 


Where,  on  an  application  for  a  writ 
of  mandate  to  compel  the  delivery  of 
water,  the  evidence  establishes  a  right 
inferior  to  that  of  prior  consumers,  a 
judgment  awarding  the  plaintiff  the 
same  right  as  prior  consumers  is  erro- 
neous, and  should  be  modified  so  as  to 
make  such  right  subordinate  to  that 
of  prior  consumers.  Gerber  v.  Nampa 
&  Meridan  Irr.  Dist,  19  Idaho  765, 
116  Pac.  Eep.  104. 

' '  Appellant 's  application  shows  that 
she  is  not  dependent  upon  the  remedy 
which  is  provided  for  the  enforce- 
ment of  a  mere  public  duty.  It  shows 
that  she  holds  a  private  contract 
whereby  respondent  has  obligated  it- 
self to  furnish  water.  She  can  resort 
to  the  ordinary  remedies  upon  that 
contract,  as  in  the  case  of  any  private 
contract."  State  ex  rel.  Kmg  v. 
Washington  Irr.  Co.,  41  Wash.  283, 
83  Pae.  Eep.  308,  111  Am.  St.  Eep. 
1019. 

13  Combs  V.  Agricultural  D.  Co.,  17 
Colo.  146,  28  Pac.  Eep.  966,  31  Am. 
St.  Eep.  275;  Farmers'  etc.  Co.  v. 
Southworth,  13  Cohi.  Ill,  21  Pac.  Eep. 
1028,  4  L.  E.  A.  767;  McFadden  v. 
Board,  74  CaL  571,  16  Pae.  Eep.  397. 

14  Combs  V.  Agricultural  D.  Co.,  17 
Colo.  146,  28  Pac.  Eep.  966,  31  Am. 
St.  Eep.  275;  Gerber  v.  Nampa  etc. 
Co.,  16  Idaho  1,  100  Pac.  Bep.  80. 
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a  company,  that  it  has  not  sufficient  water  to  supply  the  plaintiff, 
and  all  lands  lying  under  its  ditch  that  need  water,  states  .no  de- 
fense, in  the  absence  of  an  averment  that  others  have  demanded  or 
have  purchased  it.^^  Neither  can  the  defendant  set  up  a  contract 
with  plaintiff  for  a  higher  rate  than  the  late  legally  fixed.  ^^  Again, 
the  defendant  may  set  up  that  the  demand  of  the  plaintiff  is  ex- 
cessive for  his  needs. IT  The  defects  in  plaintiff's  petition  may  be 
supplied  by  the  defendant's  answer.^s 

Upon  the  subject  of  parties,  it  is  held  that  in  an  action  to  pro- 
cure a  peremptory  writ  of  mandate  against  a  water  master,  com- 
manding him  to  distribute  waters  from  a  different  stream  than  that 
named  in  a  previous  decree  under  which  he  was  making  the  distri- 
bution, all  parties  to  be  affected  thereby  should  be  made  parties  to 
the  action.13  Where  there  is  a  community  of  interest  between'  a 
number  of  consumers,  they  may  join  as  parties  plaintiff  in  an  ac- 
tion for  a  writ  of  mandate  to  compel  the  defendant  to  deliver  the 
water.20  But,  upon  the  other  hand,  where  there  is  no  such  com- 
munity of  interest  and  especially  where  the  rights  of  the  parties  are 
based  upon  separate  and  individual  contracts,  they  can  not  be  joined 
as  parties  plaintiff,  but  must  bring  their  separate  actions.^i  In  this 
respect  the  law  is  different  from  actions  to  adjudicate  and  deter- 
mine rights,22  and  from  actions  for  an  injunction.^s  But,  where 
it  appears  that  other  persons  are  interested  in  the  water  sought, 
they  should  be  made  parties  defendant.^* 

15  Merrill  v.  Southside  Irr.  Co.,  112  company  to  deliver  the  quantity  of 
Cal.  433,  44  Pac.  Eep.  720.  water  applied  for  at  their  headgate. 

16  Northern  Colo  Irr.  Co.  v.  Poup-  Helphrey  v.  Perrault,  12  Idaho  451,  86 
prit,  47  Colo.  490,  108  Pac.  Eep.  23.  Pac.  Eep.  417. 

17  Bright  V.  Parmers'  etc.  Co.,  3  21  Creer  v.  Bancroft  etc.  Co.,  13 
Colo.  App.  170,  32  Pac.  Eep.  433.  Idaho  407,  90  Pac.  Eep.  228. 

isMahoney  v.  American  etc.  Co.,  2  22  Por  parties  plaintiff  in  actions  to 

Cal.  App.  186,  83  Pae.  Eep.  267.  adjudicate  rights,  see  Sees.  1530-1584. 

19  Stetham  v.  Skinner,  11  Idaho  374,  See,  also,  Frost  v.  Alturas  W.  Co.. 
82  Pac.  Eep.  451.  11  Idaho  294,  81  Pae.  Eep.  996. 

20  Where  several  land  owners  con-  23  See  Sec.  1631. 

tract  and  agree  among  themselves  to  24  Mandamus  will  not  lie  where  the 

unite  in  interest  and  construct  their  right  to  invoke  the  writ  rests  only  ou 

own  ditch  or  lateral,  and  make  a  joint  the  allegations  of  the  complaint,  and 

applicatioh   to   a    ditch   company   for  it  is  apparent  that  the  rights  of  many 

sufficient  water  for  all  their  land  as  persons  not  before  the  court  will  be 

one  applicant,  they  may  join  as  plain-  affected.      Farmers'    Ind.    D.    Co.    v. 

tiffs  in  an  action  to  compel  the  water  Maxwell,  4  Colo.  App.   447,  36  Pac. 
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So,  it  is  held  that  in  a  proper  ease  the  Court  may,  by  its  decree, 
compel  the  delivery  of  water ;  25  but  it  is  held  that  perpetual  right 
to  the  use  of  water  is  not  the  proper  subject-matter  of  adjudication 
by  mandamus.  It,  therefore,  must  necessarily  follow  that  an  ac- 
tion must  be  brought  each  season,  or  whenever  occasion  arises. 2  6 
And  a  judgment  awarding  the  writ  rendered  after  the  expiration 
of  the  irrigation  season  for  the  designated  year  is  erroneous,  under 
the  rule  tiat  courts  do  not  order  performance  of  impossible  aets.27 
Mandamus  will  lie  to  compel  a  public  officer  to  do  his  duty.^s 
Therefore,  the  State  Engineer  may  be  compelled  to  perform  the 
ministerial  duties  of  his  office  by  a  writ  of  mandate. ^9  So,  also,  a 
water  commissioner  may  be  compelled  by  mandamus  to  distribute 
water  according  to  the  decree  of  the  Court.^°  So,  also,  mandamus 
will  lie  to  enforce  the  plain  rights  of  stockholders  of  corporations 
to  restore'  a  member  of  a  mutual  corporation  to  his  corporate 
rights.31  It  will  also  lie  to  compel  the  performance  of  a  public 
duty,  for  which  the  corporation  was  organized,  and  the  delivery  of 
stock  to  those  entitled  thereto.^^ 

In  California  it  is  held  that  an  action  for  mandamus  will  lie 
to  compel  the  Board  of  Supervisors  of  a  county  to  create  an  irriga- 
tion district  if  the  facts  are  such  that  no  room  for  discretion  is 
left.32  Also,  it  will  be  issued  to  compel  the  trustees  of  an  irriga- 
tion district  to  perform  their  duties  under  the  law.^*    Also  action 

Eep.  556 ;  Briglit  V.  rarmers '  etc.  Co.,  28  Riemensehneider     v.     Wilson,     6 

3  Colo.  App.  170,  32  Pac.  Rep.  433.  Hawn.  375. 

25  See  cases  cited  above.  20  Idaho  etc.  Co.  v.  Stephenson,  16 
See,  also,  Miller  v.  Imperial  W.  Co.  Idaho  418,  101  Pac.  Rep.  821. 

No.  8,  156  Cal.  27,  103  Pac.  Rep.  227,  SO  Boulder   etc.    Co.   v.    Hoover,   48 

24  L.  R.  A.,  N.  S.,  372.  Colo.  343,  110  Pac.  Rep.  75;  Northern 

26  Northern  Colo.  Irr.  Co.  v.  Poup-  Colo.  Irr.  Co.  v.  Poupprit,  47  Colo.  490, 
prit,  47  Colo.  490,  108  Pac.  Rep.  23;  108  Pac.  Rep.  23. 

Townsend  v.   Pulton   Irr.  D.   Co.,   17  31  Miller  v.  Imperial  Water  Co.,  156 

Colo.   142,  29  Pac.  Rep.  453 ;   Combs  Cal.  27,  103  Pae.  Rep.  227,  24  L.  R.  A., 

V.  Agricultural  D.  Co.,  17  Colo.  146,  28  N.  S.,  372. 

Pac.  Rep.  966,  31  Am.  St.  Rep.  275;  32  State   v.    Twin   Falls   Canal   Co., 

Agricultural    D.    Co.    v.    Rollins,    42      Idaho ,  121  Pae.  Rep.  1039. 

Colo.  267,  93  Pac.  Rep.  1125.  33  Inglin  v.  Hoppin,   156  Cal.   483, 

27  Agricultural  D.  Co.  v.  Rollins,  42  105  Pae.  Rep.  582;  Chinn  v.  Superior 
Colo.  267,  93  Pac.  Rep.  1125 ;  Wheeler  Court  of  San  Joaquin,  156'  Cal.  478, 
y.   Northern   Colo.   Irr.   Co.,    10   Colo.  105  Pac.  Rep.  580. 

582,  17  Pae.  Eep.  487,  3  Am.  St.  Rep.  34  Harris   v.   Tarbet,   19  Utah  335, 

603.  57  Pac.  Eep.  33. 
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will  lie  to  compel  the  district  to  keep  its  ditches  and  canals  and 
other  works  in  repair.^s  it  will  also  lie  to  compel  an  irrigation 
district  having  a  supply  of  water  undisposed  of,  to  deliver  such 
water  to  consumers.  ^  6  An  action  in  mandamus  will  lie  to  compel 
the  defendant  irrigation  district  to  classify  the  lands  to  which  water 
is  delivered  by  said  district  in  accordance  with  the  revised  codes, 
Section  3287,  which  provides  for  the  division  of  the  consumers  into 
classes  in  accordance  with  their  priorities.  Again,  when  the  di- 
rectors of  an  irrigation  district  refuse  to  make  the  levy  of  assess- 
ments to  pay  the  interest  and  principal  of  bonds  issued,  an  action 
for  a  writ  of  mandamus  will  lie  to  enforce  such  levy.^'^  An  action 
will  also  lie  to  compel  a  county  board  to  make  an  assessment  to 
pay  a  judgment  against  an  irrigation  district.^^ 

A  proceeding  in  mandamus  may  be  maintained  by  a  State  to 
compel  an  irrigation  company  to  construct  bridges  over  highways 
which  it  obstructs  by  its  ditches,  and  the  duty  to  construct  such 
bridges  need  not  be  imposed  by  statute,  but  is  imposed  by  the  com- 
mon law  independent  of  statute.^^  Mandamus  will  lie  to  compel  a 
State  Auditor  to  issue  a  warrant  on  the  Treasurer  for  relator's  sal- 
ary as  superintendent  of  a  water  division.*"  So,  the  writ  will  be 
issued  to  compel  County  Commissioners  to  establish  a  ditch  fund  and 
make  special  assessments  to  pay  warrants  issued  for  the  construction 
of  a  ditch,  under  the  Act  of  the  legislature  of  the  State  of  Washing- 
ton of  1895.*  1  But  an  action  for  mandamus  will  not  lie  to  compel 
a  company  to  continue  in  business,  but  in  such  a  case  it  can  not 
continue  to  control  the  water.*^  In  Colorado  it  is  held  that  the 
writ  will  not  be  issued  by  the  Supreme  Court  to  a  District  Judge 

85  McPherson    v.     Alta     Irrigation  side   County  v.   Thompson,   122   Fed. 

Dist.,  14  Cal.  App.  353,  112  Pae.  Eep.  Eep.  860,  59  C.  C.  A.  70. 
193.  39  state  ex  ret.  Diffenbaoher  v.  Lake 

36  Niday  v.  Barker,  16  Idaho  703,  Keen  etc.  Co.,  63  Kan.  394,  65  Pae. 
101  Pac/  Eep.  254.  Eep.  681. 

37  Nevada  Bank  v.  Board  of  Super-  40  State  ex  ret  Hamilton  v.  Grant, 
visors,  5  Cal.  App.  638,  91  Pac.  Eep.  14  Wyo.  41,  81  Pac.  Eep.  795,  1  L.  E. 
122;  Hewel  v.  Hogin,  3  Cal.  App.  248,  A.,  N.  S.,  588,  116  Am.  St.  Eep.  982. 
84  Pac.  Eep.  1002 ;  Miller  v.  Perris  41  Espy  Estate  Co.  v.  Board  of 
Irr.  Dist.  85  Fed.  Eep.  693,  92  Fed.  CommiasioneTS  of  Pacific  County,  40 
Eep.  263;  State  ex  rel.  Witherop  v.  Wash.  67,  82  Pac.  Eep.  129. 
Brown,  19  Wash.  383,  53  Pac.  Eep.  42  Fellows  v.  Los  Angeles,  151  Cal. 
548.  52,  90  Pac.  Eep.  137. 

38  Board   of   Supervisors  of  Eiver- 
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directing  him  to  order  certain  proceedings  in  the  matter  of  taking 
testimony  in  an  action  brought  for  the  purpose  of  adjudicating 
rights.43  Again,  in  the  same  State,  it  is  held  that  a  void  judg- 
ment against  a  county  for  costs  can  not  be  enforced  by  mandamus 
or  otherwise.**  In  Nevada  it  was  held  that  under  the  Act  of  March 
5,  1887,*5  providing  for  the  payment'  of  bounties  for  the  sinking 
of  artesian  wells  of  a  given  capacity,  and  wherein  it  was  provided 
"no  two  wells  shall  receive  a  boun|y  if  located  in  the  same  county," 
but  that  the  bounty  should  be  paid  for  the  first  well,  and  where 
the  law  was  afterward  amended  in  1889,*®  but  contains  no  words 
of  repeal,  it  was  held  that  where  a  well  was  sunk  in  a  certain 
county  and  a  bounty  for  it  granted  under  the  original  Act,  another 
bounty  would  not  be  .granted  under  the  amendatory  Act  for  another 
well  sunk  in  the  same  county,  and  the  writ  of  mandamus  for  the 
payment  of  the  bounty  for  such  second  well  against  the  State  Comp- 
troller was  denied.* 'f 

§  1650.  Actions  on  contracts  to  protect  rights — Specific  per- 
formance.— ^Where  the  basis  of  a  right  rests  in  contract,  equity,  in 
a  proper  case,  will  protect  the  right  of  either  party  to  the  con- 
tract, by  decreeing  specific  performance.  And,  upon  this  subject, 
there  is  nothing  peculiar  upon  the  enforoement  of  private  contracts 
relating  to  water  and  other  kindred  rights,  but  the  general  law  of 
contracts  applies.  ^  Before  a  court  of  equity  will  decree  the  en- 
forcement of  a  private  contract  by  specific  performance  protect- 
ing the  rights  claimed  thereunder,  it  must  be  shown  that  the  party 
seeking  the  relief  has  such  a  contract  and  that  nothing  remains 
to  be  performed  thereunder  upon  his  part;  that  there  is  a  breach 
or  a  threatened  breach  by  the  adverse  party ;  and  that  the  contract 
is  capable  of  being  performed.^     A  contract  to  furnish  the  spe- 

4S  People  ex  rel.  Sterling  Itt.  Co.  v.  For  eontraeta  with  eorporations,  see 

Downer,  Judge,  19  Colo.  595,  36  Pac.  Sees.  1500-1529. 
Bep.  787.  Por  the  enforcement  of  contracts. 

See,  also,  Union  Colony  v.  Elliott,  5  see  Sec.  1520. 
Colo.  371.  2  One  who  has  prepared  his  land  and 

44  Downs  V.  Keno,  Colo.  ,  planted  a  crop,  relying  on  a  contract 

124  Pae.  Kep.  582.  whereby  another  was  required  to  fur- 

45  Stat.  1887,  p.  119.  nish  water,  is  entitled  to  an  injunction 

46  Stat.  1889,  p.  84.  compelling  specific  performance.    Bay 

47  State  ex  rel.  Blossom  t.  Horton,  City  Irr.  Co.  v.  Sweeney,  81  S.  W.  Eep. 
21  Xev.  300,  30  Pae.  Eep.  876.  545. 

1  For  contracts,  see  Sees.  917-926.  See,  also,  Bree  v.  Wheeler,  4  Cal. 
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cific  number  of  miner's  inches  of  water  for  irrigation  purposes, 
is  held  to  be  sufficiently  certain  to  justify  specific  performance, 
where  witnesses  explain  the  meaning  of  the  ambiguous  "miner's 
inch."  3  The  Court  will  also  grant  specific  performance  of  parol 
agreements,  where  there  has  been  a  part  performance  upon  behalf 
of  the  party  seeking  the  relief,  so  as  to  take  the  case  out  of  the 
statute  of  frauds.^  Contracts  by  water  companies  with  their  con- 
sumers that,  upon  the  happening  of  a  certain  contingency,  such 
as  the  sale  of  a  certain  amount  of  water  or  water  rights,  that  it  will 
turn  the  ownership  and  management  of  its  property  rights  to  the 
consumers,  will  be  specifically  enforced.^ 


App.  109,  87  Pac.  Eep.  255;  Gelwieks 
V.  Todd,  24  Colo.  494,  52  Pac.  Eep. 
788;  Clyue  v.  Beflieia  W-  Co.,  100  Cal. 
310,  34  Pac.  Eep.  714;  San  Diego  W. 
Co.  V.  San  Diego  Plume  Co.,  108  Cal. 
549,  41  Pac.  Eep.  495,  29  L.  E.  A. 
839;  Bowen  v.  Webb,  34  Mont.  61,  85 
Pac.  Eep.  739;  Id.,  37  Mont.  479,  97 
Pae.  Eep.  839;  Giddings  v.  Seventy- 
Six  Land  etc.  Co.,  109  Cal.  116, 41  Pac. 
Eep.  788;  Perrine  v.  San  Jacinto  etc. 
Co.,  4  Cal.  App.  376,  88  Pac.  Eep. 
293;  Hunt  v.  Jones,  149  Cal.  297,  86 
Pae.  Eep.  686;  Stanislaus  Water  Co. 
V.  Bachman,  152  Cal.  716,  93  Pac.  Eep. 
858,  15  L.  E.  A.,  N.  S.,  359. 

3  cnrieh  v.  Pateros  Water  Ditch  Co., 

Wash.  ,  121  Pac.  Eep.  818; 

Buss  etc.  Co.  V.  Muscupiabe  etc.  Co., 
120  Cal.  521,  52  Pac.  Eep.  995,  65  Am. 
St.  Eep.  186;  Hunt  v.  Jones,  149  Cal. 
297,  86  Pac.  Eep.  686;  Perrine  v. 
San  Jacinto  etc.  Co.,  4  Cal.  App.  376, 
88  Pae.  Eep.  293;  Stanislaus  W.  Co. 
V.  Bachman,  152  Cal.  716,  93  Pae.  Eep. 
858,  15  L.  E.  A.,  N.  S.,  359;  Creer  v. 
Bancroft  etc  Co.,  13  Idaho  407,  90 
Pac.  Eep.  228;  State  ex  rel.  Krutz  v. 
Washington  etc.  Co.,  41  Wash.  283, 
83  Pae.  Eep.  308,  111  Am.  St.  Eep. 
1019. 

4  See  Sec.  980. 

See,   also,   Plickinger   v.    Shaw,    87 
Cal.  126,  25  Pae.  Eep.  286,  11  L.  E. 


A.  134,  22  Am.  St.  Eep.  234,  where  it 
is  said:  "To  refuse  specific  perform- 
ance under  the  eireumstances  would  be 
to  sanction  fraud,  and  to  allow  a  stat- 
ute passed  for  the  prevention  of  fraud 
to  become  the  means  of  accomplishing 
a  fraud." 

See,  also,  Churchill  v.  Eussell,  148 
Cal.  1,  82  Pac.  Eep.  440;  Dorris  v. 
Sullivan,  90  Cal.  279,  27  Pac.  Eep. 
216;  Blankenship  v.  Whaley,  124  Cal. 
300,  57  Pae.  Eep.  79;  Schilling  v.  Eom- 
minger,  4  Colo.  100;  Corf  man  v.  Bob- 
bins, 8  Ore.  279;  Combs  v.  Slayton, 
19  Ore.  99,  26  Pac.  Eep.  661;  Bree  v. 
Wheeler,  4  Cal.  App.  109,  87  Pae. 
Eep.  255;  Watts  v.  Spencer,  51  Ore. 
262,  94  Pac.  Bep.  39;  Coventon  v. 
Seufert,  23  Ore.  548,  32  Pae.  Eep. 
508;  Lavery  v.  Arnold,  36  Ore.  84,  57 
Pae.  Eep.  906,  58  Pao.  Bep.  524; 
Maple  Orchard  etc.  Co.  v.  Marshall, 
27  Utah  215,  75  Pae.  Bep.  369;  Ba- 
shore  v.  Mooney,  4  Cal.  App.  276,  87 
Pao.  Eep.  553;  Jensen  v.  Hunter,  108 
Cal.  17,  41  Pac.  Eep.  14;  McPhee  v. 
Kelsey,  44  Ore.  193,  74  Pac.  Eep.  401, 
75  Pac.  Eep.  713;  Hayes  v.  Pine,  91 
Cal.  391,  27  Pac.  Eep.  772;  Griseza 
V.  Terwilliger,  144  Cal.  456,  77  Pac. 
Eep.  1034. 

5  La  Junta  etc.  Co.  v.  Hess,  6  Colo. 
App.  497,  42  Pac.  Bep.  50,  31  Colo.  1, 
71  Pac.  Eep.  415;  Blakely  v.  Pt.  Lyon 
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But,  where  the  party  seeking  the  relief  has  not  himself  fully  com- 
plied with  its  terms,  an  action  for  the  specific  performance  of  the 
contract  will  not  lie.^  Again,  a  court  of  equity  will  not  enforce  a 
part  specific  performance.  So,  where  it  appears  that  the  defendant 
is  not  able  to  perform  all  of  its  terms,  the  Court  will  not  grant 
the  decree  for  a  part  performance.'^  Again,  a  court  of  equity  will 
not  decree  a  vain  and  useless  thing,  by  granting  the  decree  to  spe- 
cifically perform,  where  it  is  an  impossibility  for  the  party  in  de- 
fault to  perform,  but  will  relegate  the  party  seeking  the  relief  to 
his  action  at  law  for  damages  for  the  breaeh.s  Again,  where  the 
defendant  with  a  covenant  of  warranty  sold  land  to  the  plaintiff, 
and  also  the  right  to  a  certain  number  of  inches  of  water  each  sea- 
son from  a  ditch  company  on  making  an  annual  payment  therefor, 
and  the  ditch  company  refused  to  deliver  the  water  on  demand,  it 
was  held  that  an  action  for  specific  performance  against  the  defend- 
ant would  not  lie;  but  that  plaintiff's  remedy  was  by  action  against 
the  ditch  company,  or,  failing  in  that,  then  against  the  defendant 
on  the  covenant  for  breach  of  warranty.^ 

Upon  the  questions  of  parties  and  pleadings  in  actions  on  con- 
tracts involving  these  rights,  the  law  does  not  differ  from  actions 
on  contracts  involving  water  rights;  and,  therefore,  an  extended  dis- 
cussion upon  these  subjects  would  be  useless.  In  a  recent  case  de- 
cided by  the  Supreme  Court  of  Idaho,  where  an  action  was  brought 
by  14  persons  owning  distinct  and  separate  tracts  of  land,  upon 
14  distinct  and  separate  contracts,  for  a  specific  performance  of 
said  contracts,  and  the  complaint  was  demurred  to  on  the  ground  of 
a  misjoinder  of  parties  plaintiff  and  causes  of  action,  it  was  held 
that  the  trial  court  erred  in  not  sustaining  such  demurrer,  the  Court 

Canal  Co.,  31  Colo.  224,  73  Pac.  Rep.  9  Starbird  v.  Jacobs,  46  Colo.  507, 

249;  Patterson  v.  Pt.  Lyon  Canal  Co.-,  105  Pae.  Bep.  872,  the  Court  saying: 

36  Colo.  175,  84  Pao.  Eep.  807;  "Wyatt  "The  authorities  are  not  in  substan- 

T.  Larimer  etc.  Co.,  18  Colo.  298,  33  tial    conflict    on    the    question    as    to 

Pac.  Eep.  144,  36  Am.  St.  Eep.  280.  whether  an  action  for  specific  perform- 

See,  also,  upon  this  subject.   Sees,  ance  will  lie  in  cases  like  this,  and  we 

1516-1518.  eite,  as  placing  the  question  beyond 

6  Senior  v.  Anderson,  155  Cal.  496,  dispute :  Brown  v.  Lapham,  22  Colo. 
47  Pac.  Eep.  454.                "  264,   44  Pae.  Eep.   504;    Kennedy  v. 

7  Dorris  V.  Sullivan,  90  Cal.  279,  27  Hazelton,  128  IT.  S.  667,  9  Sup.  Ct. 
Pac.  Eep.  216.  Rep.  202,  32  L.  Ed.  576;  Pomeroy  on 

8  For  actions  for  damages  for  Specific  Performance,  Sees.  465-475. ' ' 
breach  of  contract,  see  See.  1526. 
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saying:  "There  is  no  community  of  interest  whatever  between  the 
plaintiffs,  and  we  know  of  no  rule  that  would  permit  the  plaintiffs 
to  join  in  this  action,  no  more  than  in  an  action  on  promissory 
notes  held  by  each  of  14  plaintiffs  against  one  defendant."  ^o  But, 
where  the  contract  is  joint  and  there  is  a  community  of  interest  be- 
tween the  parties  such  parties  may  join  as  parties  plaintiff,  either 
to  enforce  specific  performance,  or  for  damages  for  the  breach  of  the 
contract.  ^^ 

The  allegations  of  the  complaint  must,  of  course,  set  out  the  con- 
tract, and  the  rights  claimed,  all  of  which  must  be  proven.  12 
A  complaint  asMng  for  the  specific  performance  of  a  contract  and 
damages  for  its  non-performance  on  the  same  facts  sets  up  a  single 
cause  of  action.  ^^ 

It  is  held  in  California  that  in  an  action  for  specific  performance, 
the  Court  may  award  any  legal  damages  suffered  by  delay 
in  performance.  In  other  words,  as  said  by  the  Court :  "He  might 
have  brought  an  action  to  recover  such  damages  as  were  caused 
him  by  the  breach ;  or,  he  might,  as  he  did,  bring  his  action  for  spe- 
cific enforcement  of  the  contract,  and  in  such  action  obtain,  not 
only  the  specific  enforcement  of  his  contract,  but  also  such  damages 
as  he  was  lawfully  entitled  to;  for  it  is  thoroughly  settled  that  a 
court  of  equity  taking  jurisdiction  for  the  purpose  of  specifically 
enforcing  a  contract,  takes  fuU  jurisdiction  of  all  the  rights  of  the 
parties,  whether  legal  or  equitable,  and  may  award  such  legal  dam- 
ages as  the  vendee  may  have  suffered  by  reason  of  the  delay  in  per- 
formance." 1* 

§  1651.  Actions  for  writ  of  prohibition. — When  a  judge  of  a 
District  Court,  in  a  cause  of  which  the  Court  has  no  jurisdiction, 

10  Creer  v.  Bancroft  etc.  Co.,  13  complaint  correspond  to  the  proof. 
Idaho  407,  90  Pae.  Eep.  228.  Gelwicks  v.  Todd,  24  Colo.  494,  52  Pac. 

11  Consolidated  Canal  Co.  v.  Peters,     Eep.  788. 

5  Ariz.  80,  46  Pac.  Eep.  74.  13  San  Diego  W.  Co.  v.  San  Diego 

12  If  the  allegations  of  the  com-  Flume  Co.,  108  Cal.  549,  41  Pac.  Eep. 
plaint  were  not  sufficiently  broad  to      495,  29  L.  E.  A.  839. 

cover  the  contract  sued  on,  because  not  1*  Abbott  v.  76  Land  &  Water  Co., 

including  certain  water  rights,  but  the      Cal.  ,  118  Pac.  Eep.  425. 

defendant's    answer    stated    and    her  See,  also,  Ulrich  v.  Pateros  W.  Ditch 

proofs  showed  that  the  contract  did      Co.,  Wash.  121  Pac.  Eep. 

include  such  water  rights,  an  amend-  818. 
tuent  should  be-  alloT.od  to  make  the 
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insists  in  its  prosecution,  or,  in  an  action  over  which  the  Court  has 
jurisdiction,  the  judge  attempts  to  proceed  with  its  prosecution  by 
rules  differing  from  those  which  ought  to  be  observed  in  the  action, 
an  action  for  a  writ  of  prohibition  will  lie  commanding  him  to 
cease  from  the  prosecution  of  the  cause.  The  writ  is  issued  by  a 
superior  court  and  directed  to  the  judge  of  the  inferior  court  and 
generally  to  the  parties  to  the  suit.  So,  in  Idaho,  it  was  held  that 
the  writ  would  be  issued  by  the  Supreme  Court  of  that  State  to 
the  judge  of  the  District  Court,  where  he  attempted  to  proceed 
with  the  prosecution  of  an  action  in  the  adjudication  of  water 
rights,  by  the  special  proceedings  provided  in  such  cases  by  the  Act 
of  the  legislature  of  the  State  of  March  11,  1903,  ^  and  wherein  it 
was  provided  that  the  action  should  be  brought  by  a  water  com- 
missioner, and  that  the  summons  against  the  defendants  in  such  ac- 
tions should  be  by  publication  only,  and  that  the  costs  in  such  ac- 
tions, including  attorney's  fees,  should  be  paid  by  the  county  and 
afterward  assessed  against  the  lands  of  the  real  parties  in  interest, 
all  against  the  constitution  or  laws  of  the  State.  ^  But,  later,  the 
same  Court  in  an  action  involving  the  same  subject-matter,  with  the 
above  errors  of  procedure  eliminated,  but  proceeding  under  the 
regular  rules  of  practice  of  the  State,  refused  to  grant  the  writ.^ 
The  Supreme  Court  will  grant  a  writ  of  prohibition  to  prevent  the 
District  Court  from  proceeding  further  in  an  action,  where  it  ap- 
pears that  the  action  is  not  within  the  jurisdiction  of  the  District 
Court.4 

The  matter  of  fixing  water  rates  is  not  judicial,  and  a  writ  of 
prohibition  will  not  be  granted  against  a  board  of  commissioners 
to  prohibit  them  from  performing  their  duty.^  Neither  will  the 
writ  be  granted  against  town  authorities  having  the  jurisdiction  of 
the  abatement  of  a  nuisance  and  who  do  not  follow  the  law  in  that 
respect.* 

1  Laws,  Idaho,  1903,  p.  223.  triet  Court  of  Lake  Covmty,  29  Colo. 

2  Bear  Lake  County  v.  Budge,  9  277,  68  Pao.  Eep.  224,  93  Am.  St. 
Idaho    703,    75    Pae.    Eep.    614,    108     Eep.  61. 

Am.  St.  Eep.  179.  5  Spring    Valley    Water    Works    v. 

8  Boise  etc.  Co.  v.  Stewart,  10  Idaho  Bartlett,  63  Cal.  245. 

38,  77  Pac.  Eep.  25.  6  Montezuma  v.  Minor,  70  Ga.  191. 

4  People   ex   rel.   Hinckley   t.   Dis- 
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§  1652.  Actions  for  certiorari  or  review. — A  writ  of  certiorari 
or  review  will,  in  proper  eases,  be  issued  by  a  Supreme  Court,  or  by 
a  District  Court,  or  a  judge  thereof,  when  an  inferior  court,  board, 
or  officer  exercising  judicial  functions  has  exceeded  its  jurisdiction, 
by  requiring  the  latter  to  transmit  to  it  the  records  and  proceedings 
in  a  cause  or  matter  therein  pending,  or  of  some  ease  or  matter  al- 
ready terminated,  where  the  procedure  therein  has  not  been  accord- 
ing to  the  course  provided  by  law,  and  where  there  is  no  appeal,^ 
nor,  in  the  judgment  of  the  Court  or  judge,  any  plain,  speedy,  and 
adequate  remedy.  The  judgment  in  such  an  action  is  either  that 
the  proceedings  below  be  quashed  or  that  they  be  affirmed.  A  writ 
of  review  lies  only  where  the  tribunal  has  exceeded  its  jurisdiction, 
or  has  exercised  its  judicial  functions  erroneously  and  contrary  to 
the  course  of  procedure  applicable  to  the. matter  before  it;  and  it 
does  not  go  to  a  review  of  questions  of  fact,  and  has  nothing  to  do 
with  the  evidence.  So,  where  in.  a  recent  case  in  Oregon,  the  main 
contention  of  the  plaintiffs  was  that  by  the  terms  of  Sections  45  and 
47  of  the  Act  of  the  legislature  of  that  State  of  1909,2  known  as  the 
"Water  Code,"  the  first  person  filing  an  application  for  a  water 
right  is  entitled  to  the  first  right,  and  that  the  law  is  mandatory 
upon  the  State  engineer  to  approve  it,  unless  the  proposed  use  is 
a  menace  to  the  safety  and  welfare  of  the  public,  in  which  case  he 
must  refer  it  to  the  board  of  control,  and  where  in  the  ease 
the  State  engineer,  being  of  the  opinion  that  the  proposed  use 
would  be  a  menace  to  the  safety  and  welfare  of  the  public,  referred 
such  applications,  by  letter,  to  the  board  of  control,  with  a  statement 
of  his  opinion,  and  where  the  board,  after  a  consideration  of  the 

1  State   ex  rel.   Nelson  v.   Superior  a   conflict  of  evidence,   or  errors  not 

Court,  31  "Wash.  32,  71  Pac.  Eep.  601,  affecting  substantial  rights.   Salt  Lake 

where  the  writ  was  denied  upon  the  City  etc.   Co.  v.   Salt  Lake   City,   24 

ground    that    the    petitioners    had    a  Utah  249,  67  Pac.  Eep.  672,  25  Utah 

plain  and  adequate  remedy  by  appeal.  441,  71  Pac.  Eep.  1069,  61  L.  E.  A. 

The  Supreme  Court,  on  certiorari,  is  648. 

not    limited     to     the    mere     question  See,    also.    Imperial    Water    Co.    v. 

.whether  the  trial  court  his  exceeded  Board    of    Supervisors    of    Imperial 

its  jurisdiction,  but  may  review  errors     County, Cal. ,  120  Pac.  Eep. 

at  law  affecting  the  substantial  rights  780 ;  Cookinham  v.  Lewis,  58  Ore.  484, 

of  the  parties,  and  determine  if  there  114  Pac.  Eep.  88. 

is  competent  .evidence  to  warrant  the  2  Laws,  1909,  pp.  332,  333;  L.  O.  L., 

judgment;  but  it  is  not  authorized  to  Sees.  6624,  6627. 

set  the  judgment  aside  by  reason  of 
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same,  directed  the  State  engineer  to  refuse  the  applications,  upon 
the  grounds  mentioned,  and  where  the  plaintiffs  contended  that 
there  was  no  evidence  in  the  case  to  disclose  any  such  menace,  and 
where  the  Circuit  Court  upon  a  hearing  upon  the  return  sustained 
the  writ,  the  judgment  of  the  lower  court  upon  appeal  was  reversed 
by  the  Supreme  Court  and  the  cause  remanded  with  directions  to 
dismiss  the  writ,  upon  the  ground  that  the  Court  in  such  an  action 
could  not  consider  the  evidenced  "It  is  a  settled  law  that  in  cer- 
tiorari the  reviewing  court  will  not  consider  the  weight  of  conflict- 
ing evidence  as  to  jurisdictional  facts  given  before  the  tribunal 
whose  action  is  sought  to  be  reviewed."  * 

The  writ  wiU  be  granted  to  annul  an  order  of  a  District  Court 
enjoining  a  person  from  diverting  water,  where  the  Cburt  had  no 
jurisdiction,  in  a  summaty  proceeding  on  notice  of  less  than  twenty- 
four  hours  to  the  person.^  It  will  also  be  granted  where  town  au- 
thorities having  jurisdiction  of  the  abatement  of  a  nuisance  do  not 
follow  the  law  in  administering  it  to  the  facts' in  the  case.^  The 
writ  will  also  be  granted  to  annul  condemnation  proceedings  in 
favor  of  a  corporation  organized  for  the  furnishing  of  power,  which 
has  no  franchise  and  is  under  no  contractual  relations  to  furnish 
power  or  electricity  to  any  person  for  any  purposeJ  Where  the 
Court  had  jurisdiction,  under  certain  limits,  to  entertain  condemna- 
tion proceedings  for  the  enlargement  of  an  irrigation  ditch,  the  writ 
will  not  lie  to  review  its  proceedings  until  after  the  final  determina- 
tion has  been  had.^    Neither  will  the  writ  lie  to  review  a  judgment 

3  Cookinham  v.  Lewis,  58  Ore.  484,  Bd.  of  Health,  58  Hun  595,  12  N.  Y. 
114  Pac.  Eep.  88;  State  ex  rel.  Kettle      Snpp.  561. 

Palls   etc.   Co.  v.   Superior  Court,  46  estate    ex   rel.    Taeoma    Industrial 

Wash.  500,  90  Pae.  Kep.  650.  ^o.    v.    White    Biver    Power    Co.,    39 

But  see  Salt  Laie  City  etc.  Co.  v.  '^^'^-  ^48,  82  Pae.  Eep.  150,  2  L.  K. 

Salt  Lake  City,  24  Utah  249,  67  Pae.  ^^  ^-  ^^  ^^^'  ^  ^^-  °^^-  ^S^" 

Eep.  672,  25  Utah  441,  71  Pac.  Eep.  '^TT  ''■ -.^^lo  t  ^T*^  2,7*' 

^  '  '  ^11  Colo.  App.  147,  52  Pac.  Eep.  634. 

1069,  61  L.  E.  A.  648.  „        ,     %,<.  *  j  t  -i,  li_  t   i 

'  See,  also.  State  ex  rel.  Liberty  Lake 

4  Imperial  Water  Co.  v.  Board  of      1^^.  Co.  v.  Superior  Court,  47  Wash. 

Supervisors  of  Imperial  County,  310^  91  Pae.  Eep.  968;   State  ex  rel. 

Gal.  ,  120  Pae.  Eep.  780.  Wilson  v.   Superior   Court,   47   Wash. 

0  State  ex  rel.  Pew  v.  District  Coiirt,  397,  92  Pac.  Eep.  269 ;   State  ex  rel. 

34  Mont.  233,  85  Pac.  Eep.  525.  Galbraith  v.  Superior  Court,  59  Wash. 

6  Montezuma  v.  Minor,  70  Ga.  191 ;  621,  110  Pac.  Eep.  429,  140  Am.  St 

People  ex  rel.  Xew  York  etc.  E.  Co.  v.  Kep.  893. 
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in  such  a  case,  where  notice  in  the  hearing  was  waived,  and  the  only 
question  for  review  was  the  question  of  damages.® 

In  order  to  have  the  writ  issued  and  a  review  of  proceedings  had 
there  must  be  a  legally  constituted  tribunal  or  board,  i**  The  writ 
will  not  be  granted  to  review  the  action  of  a  municipal  corporation 
in  fixing  water  rates  merely  because  the  schedule  did  not  originate 
with  the  executive  board  as  required  by  the  charter,  where  the  rate 
was  not  inequitable,  and  had  received  the  approval  of  the  legislative 
department,  whose  approval  would  have  been  necessary  had  it 
originated  in  the  manner  pointed  out  by  statute,  and  the  irregu- 
larity may  be  cured  by  legislative  means,  ^i 

One  of  the  most  important  cases  to  be  decided  upon  certiorari, 
was  the  case  of  Schodde  v.  Twin  Falls  Land  &  Water  Co.,  decided 
by  the  Sapreme  Court  of  the  United  States  on  April  1,  1912,i2  in 
which  the  Court  afSrmed  the  judgment  of  the  Circuit  Court  of 
Appeals.  13 

§  1653.  Actions  in  quo  warranto. — "Whenever  it  is  claimed  that 
an  office  is  wrongfully  held  by  a  person,  or  a  franchise  is  wrongfully 
held  by  a  corporation  or  person,  an  action  in  quo  warranto  may  be 
brought  by  the  State.  The  writ  is  issued  by  the  Court  and  com- 
mands the  sheriff  to  summon  the  defendant  to  appear  before  the 
Court  and  to  show  cause  by  what  authority  he  or  it  claims  the  office 
or  franchise.  The  judgment  is  ouster,  when  it.  is  against  an  officer 
or  individuals,  determined  in  the  proceedings  to  be  holding  an  of- 
fice illegally ;  it  is  the  forfeiture  of  the  franchise,  when  it  is  against 
persons  or  a  corporation  determined  to  be  wrongfully  holding  such 
franchise. 

It  is  held  to  be  the  appropriate  remedy  to  test  the  validity  of 
reclamation  districts,  where  there  was  no  method  provided  by  the 

9  State  ex  rel.  Kettle  Falls  etc.  Co.  v.  Board  of  Assessment,  1  S.  D.  62, 
V.  Superior  Court,  46  Wash.  500,  90      45  N.  W.  Eep.  38. 

Pae.  Eep.  650.  n  State  ex  rel.  Hallauer  v.  GosneU, 

10  Such  self -constituted  board,  hav-  116  Wis.  606,  93  N.  W.  Eep.  542,  61 
ing  no  legal  existence,  had  no  func-      L.  E.  A.  33. 

tions,  judicial  or  otherwise,  and  could  12  224  TJ.  S.  107,  56  L.  Ed.  , 

make     no     record     which     could     be  32  Sup.  Ct.  Eep.  470. 

brought   to    the    court    on    certiorari.  13  161   Fed.  Eep.   43,   88   C.   C.  A. 

State  ex  rel.  Township   of  Dry  Eun  207. 
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statute  for  the  confirmation  of  tlie  organization  of  sueh  districts.^ 
It  is  also  the  appropriate  remedy  to  test  the  validity  of  irrigation, 
district  organizations,  where  special  proceedings  are  not  provided 
by  statute  for  the  confirmation  of  such  organizations.  But,  where 
sueh  special  proceedings  are  provided,  it  is  held  that  quo  warranto 
will  not  lie  to  declare  the  organization  invalid  after  the  confirma- 
tory decree  has  been  rendered,  upon  the  ground  that  it  is  a  collat- 
eral attack  upon  the  confirmatorv  decree.  ^  Quo  warranto  is  the 
proper  proceeding  to  annul  the  franchises  of  a  water  company  where 
it  fails  to  comply  with  the  law  or  with  contracts.  In  Colorado  it 
is  provided  that,  when  any  corporation  shall  fail  to  deliver  water 
upon  demand  and  tender  of  the  established  rates,  and  having  the 
ability  to  do  so,  it  shall  be  the  duty  of  the  attorney-general  to  in- 
stitute and  prosecute  to  judgment  and  final  determination  proceed- 
ings in  quo  warranto,  for  the  forfeiture  of  the  corporate  rights, 
privileges,  and  franchises,  or  by  mandamus  or  other  proper  proceed- 
ings to  compel  it  to  do  its  duty  in  that  behalf. ^    Quo  warranto  is 


1  People  V.  Eeelamation  Dist.  No. 
136,  121  Cal.  522,  53  Pac.  Eep.  1085, 
50  Pac.  Eep.  1068,  where  it  is  held 
that  in  quo  warranto  by  a  State 
against  a  pretended  eoTporation,  it 
is  sufficient  to  allege  the  ultimate 
fact  that  it  was  usurping  eorpoTato 
functions  without  legal  right,  without 
stating  the  facts  constituting  such 
usurpation.  People  ex  rel.  Thisby  v. 
Eeelamation  Dist.  No.  556,  130  Cal. 
607,  63  Pac.  Eep.  27. 

2  People  V.  Linda  Vista  Irr.  Dist., 
128  Cal.  477,  61  Pac.  Eep.  86;  People 
V.  Perris  Irr.  Dist.,  132  Cal.  289,  64 
Pac.  Eep.  399;  Id.,  142  Cal.  601,  76 
Pac.  Eep.  381;  People  ex  rel.  Brady 
V.  Browns  Valley  Irr.  Dist.,  119  Fed. 
Eep.  538,  but  it  is  held  that  quo  war- 
ranto will  not  lie  to  declare  the  organ- 
ization of  the  irrigation  district  in- 
valid after  the  confirmatory  decree 
has  been  rendered  upon  the  ground 
that  such  an  action  would  be  a  col- 
lateral attack  upon  the  confirmatory 
decree. 


People  V.  Selma  Irr.  Dist.,  98  Cal. 
206,  32  Pac.  Eep.  1047;  People  v. 
Linda  Vista  Irr.  Dist.,  128  Cal.  477, 
61  Pac.  Eep.  86. 

In  an  action  by  the  State,  on  the 
relation  of  an  individual,  against  an 
irrigation  district,  formed  under  the 
statutes  of  the  State,  to  have  such 
district  declared  to  have  no  legal  ex 
istence,  laches  may  be  imputed  to  the 
plaintiff  for  failure  to  prosecute  with 
due  diligence,  so  as  to  authorize  dis- 
missal. People  ex  rel.  Stone  v.  Jef- 
fords, 126  Cal.  296,  58  Pac.  Eep.  704. 

See,  also,  for  confirmatory  proceed- 
ings for  irrigation  districts,  Sec.  1421. 

3  Mills'  Ann.  Stat.,  Sec.  2307;  3 
Colo.  Stats.  Ann.,  Morr.  Ed.,  1911,  See. 
3274;  Eev.  Stats.,  1908,  Sec.  3274. 

See,  also,  Larimer  etc.  Co.  v.  Peo- 
ple, 8  Colo.  614,  9  Pac.  Eep.  794; 
Palestine  etc.  Co.  v.  Palestine,  41 
S.  W.  Eep.  659;  aff'd  91  Tex.  540,  44 
S.  W.  Eep.  814,  40  L.  E.  A.  203;  St. 
Cloud  V.  Water  etc.  Co.,  88  Minn. 
329,    92    N.    W.   Eep.    1112;    Capital 


ACTIONS   IN   EJECTMENT. 


3039 


also  a  proper  proceeding  to  compel  the  abatement  of  an  obstruction 
of  a  stream  whicb  constitutes  a  nuisance.* 

§  1654.  Actions  in  ejectment. — ^An  action  in  ejectment  will  not 
lie  for  the  recovery  of  the  possession  of  a  natural  stream  or  water 
course  as  such.^  The  action  will,  of  course,  lie  for  the  recovery  of 
land  covered  with  water,  and  the  recovery  will  include  all  of  the 
incidents  of  the  land.^  Again,  a  riparian  owner  may  maintain  an 
action  for  ejectment  against  one  who  unlawfully  does  acts  which 
exclude  him  from  the  use  of  the  stream.^  There  are  a  number  of 
property  rights  directly  connected  with  the  "Western  theory  of 
water  rights,  for  the  recovery  of  the  possession  of  which  an  action 
in  ejectment  will  lie ;  but,  of  course,  these  rights  must  be  in  the  na- 
ture of  real  property.  A  ditch  or  canal  being  land,*  it  is  held  that 
an  action  in  ejectment  will  lie  on  behalf  of  one  entitled  to  the  pos- 
session thereof .5    Such  an  action  not  being  for  an  incorporeal  here- 


City  W.  Co.  V.  State,  105  Ala.  406,  18. 
So.  Eep.  62,  29  L.  B.  A.  743;  State 
ex  rel.  Macdonald  v.  Capital  City  W. 
Co.,  102  Ala.  231,  14  So.  Rep.  652. 

4  Lake  Shore  etc.  E.  Co.  v.  State 
of  Ohio  ex  rel.  Humphrey,  165  U.  S. 
365,  41  L.  Ed.  747,  17  Sup.  Ct.  Eep. 
357;  Dover  v.  Portsmouth  Bridge,  17 
N.  H.  200;  State  ex  rel.  Blake  v. 
Northeastern  E.  Co.,  9  Rich.  L.  247, 
67  Am.  Dee.  551. 

1  Swift  V.  Goodrich,  70  Cal.  103, 
11  Pae.  Eep.  561;  Newell  on  Eject- 
ment, 54;  Gould  on  Waters,  3d  Ed., 
Sec.  471. 

Ejectment  does  not  lie  against  one 
diverting  or  disturbing  a  water  course, 
where  the  plaintiff  does  not  have  the 
title  to  the  land  under  the  water. 
Telverton's  Eeport,  Eng.  K.  B.  143. 

2Lawe  V.  Kaukauna,  70  Wis.  306, 
35  N.  W.  Eep.  561;  Beidelman  v. 
Eoulke,  5  Watts  308. 

3  Cole  V.  WeUs,  49  Mich.  450,  13 
N.  W.  Eep.  813;  Asher  Lumber  Co. 
V.  Lumsford,  17  Ky.  Law  Eep.  245, 
30  S.  W.  Eep.  968;  Pitman  v.  Nun- 


nelly,  17  Ky.  Law  Eep.  793,  32  S.  W. 
Eep.  606;  Castle  v.  Elder,  57  Minn. 
289,  59  N.  W.  Eep.  197;  Glassell  v. 
Hansen,  135  Cal.  547,  67  Pac.  Eep. 
964;  Laddies'  Seamen's  Friend  Soo. 
V.  Halstead,  58  Conn.  144,  19  Atl.  Eep. 
658;  Chapin  v.  Bourne,  8  Cal.  294; 
Nichols  V.  Lewis,  15  Conn.  143;  Eris- 
bie  V.  McClernin,  38  Cal.  568. 

4  See  Sees.  833,  834. 

See,  also,  Bashore  v.  Mooney,  4 
Cal.  App.  276,  87  Pac.  Eep.  553; 
Clark  v.  WiUett,  35  Cal.  534,  4  Morr. 
Min.  Eep.  628. 

But  see  Mt.  Carmel  Fruit  Co.  v. 
Webster,  140  Cal.  183,  73  Pao.  Eep. 
826. 

5  Dondero  v.  O  'Hara,  3  Cal.  App. 
633,  86  Pae.  Eep.  985;  Eeed  v.  Spicer, 
27  .Cal.  58,  4  Morr.  Min.  Eep.  330; 
Integral  etc.  Co.  v.  Altoona  etc.  Co., 
75  Fed.  Eep.  379,  21  C.  C.  A.  409,  44 
U.  8.  App.  566;  Nevada  etc.  Co.  v. 
Kidd,  37  Cal.  282;  Mitchell  v.  Ama- 
dor etc.  Co.,  75  Cal.  464,  17  Pac.  Eep. 
246;  Silver  Peak  Mines  v.  Valealda, 
79  Fed.  Eep.  886;  Stockley  v.  Sissna, 
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ditament  merely,  but  for  the  ditch  itself,  an  action  in  ejectment  will 
therefore  Ue.^  It  is  also  held  that  an  action  in  ejectment  will  lie 
to  recover  a  certain  ditch  and  the  water  rights  nsed  in  connection 
therewith^  However,  under  the  more  modern  practice,  the  adju- 
dication of  water  rights  is  unusual  by  actions  at  law  in  ejectment, 
the  more  common  method  of  procedure  being  to  try  the  rights  to 
the  same  by  actions  in  equity  brought  for  the  determination  and 
adjudication  of  such  rights,^  or  by  the  statutory  proceedings  pro- 
vided for  by  the  statutes  of  vaitous  States.^ 

An  action  for  ejectment  will  lie  in  behalf  of  a  person  entitled  to 
the  possession  of  land  under  the  land  laws  of  the  United  States, 
although  no  patent  has  been  issued  to  him.^" 

A  distinction  must  be  made  between  a  ditch  or  canal  and  the 
easement  for  the  same.  A  mere  easement  for  a  ditch  or  can^,  being 
simply  a  right  in  the  owner  of  one  tract  of  land  to  the  use  of  the 
land  of  another  for  this  special  purpose  not  inconsistent  with  the 
general  property  rights  of  the  owner,  and  being  an  incorporeal 


119  Fed.  Eep.  822,  56  C.  C.  A.  324; 
Ada  Connty  Earmers  Irr.  Co.  v.  Earm- 
ers  County,  5  Idaho  793,  51  Pac.  Eep. 
990,  40  L.  E.  A.  485. 

But  see  Mt.  Carmel  Emit  Co.  v. 
Webster,  140  Cal.  183,  73  Pae.  Eep. 
826;  Swift  T.  Goodrich,  70  CaL  103, 
11  Pae.  Eep.  561. 

6  Integral  etc.  Co.  r.  Altoona  etc. 
Co.,  75  Fed.  Eep.  379,  21  C.  C.  A, 
409,  44  tr.  S.  App.  566. 

1 1ntegral  etc.  Co.  v.  Altoona  etc. 
Co.,  75  Fed.  Eep.  379,  21  C.  C.  A. 
409,  44  V.  S.  App.  566;  Nevada  etc. 
Co.  T.  Kidd,  37  Cal.  282;  MiteheU  v. 
Amador  etc.  Co.,  75  CaL  464,  17  Pac. 
Eep.  246. 

8  For  the  adjudication  of  rights  in 
equity,  see  Sees.  1530-1566. 

9  For  the  statutory  adjudication  of 
water  rights,  see  Sees.  1567-1584. 

For  the  determination  of  rights  by 
boards,  see  Sees.  1585-1595. 

A  vendor  of  a  contract  of  sale 
which  do^  not  provide  that  time  is 
the  essence,  nor  stipulate  for  a  for- 


feiture on  failure  to  pay  the  price,  is 
not  entitled  to  maintain  ejectment 
against  the  purchaser,  who  has  paid 
a  part  of  the  price  and  taken  posses- 
sion, because  of  his  failure  to  pay  the 
balance,  without  showing  an  abandon- 
ment of  the  contract.  Brixen  v.  Jor- 
gensen,  28  Utah  290,  78  Pac.  Eep.  674, 
107  Am.  St.  Eep.  720;  Id.,  33  Utah 
97,  92  Pae.  Eep.  1004. 

10  Howard  v.  Perrin,  200  U.  S.  71, 
50  L.  Ed.  374,  26  Sup.  Ct.  Eep.  195; 
aflf'g  Id.,  8  Ariz.  347,  76  Pac.  Eep. 
460,  where  the  defendant  claimed  no 
title  to  the  land  except  by  the  appro- 
priation of  subterranean  wateiB  from 
wells  sunk  thereon. 

See,  also,  Deseret  Salt  Co.  v.  Tar- 
pey,  142  U.  S.  241,  35  L.  Ed.  999,  12 
Sup.  Ct.  Eep.  158. 

See  Bonetti  v.  Euiz,  15  CaL  App.  7, 
113  Pac.  Eep.  118,  holding  the  injunc- 
tion is  the  proper  remedy  where  one 
wrongfully  diverts  percolating  water 
from  an  abutting  owner  of  the  fee. 
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hereditament,  an  action  of  ejectment  will  not  lie  for  the  possession 
of  the  same  as  against  the  owner  pf  the  land.^i  The  owner  of  mere 
easement  is  not  entitled  to  maintain  ejectment  to  try  title  as  against 
the  fee  owner  of  land  rightfully  in  his  possession.  12  But  the 
remedy  for  the  interference  with  an  easement  by  the  owner  of  the 
land  must  be  by  injunction,  or  some  other  form  of  action.  ^^ 

In  an  action  in  ejectment,  where  the  plaintiffs  claimed  that  they 
were  entitled  to  the  possession  of  a  certain  tract  of  land,  through 
a  certain  deed,  and  it  was  alleged  by  the  answer  of  the  defendant 
and  proven  by  the  evidence  that  the  deed,  although  absolute  in 
form,  was  but  a  mortgage  given  to  secure  the  performance  of  a  cer- 
tain contract  to  furnish  water  for  the  irrigation  of  lands,  it  was 
held  that  ejectment  would  not  lie,  and  that  an  obligation  to  com- 
plete an  irrigation  canal  and  to  furnish  water  for  land  in  the  fu- 
ture has  the  same  eilect  on  the  question  of  a  deed  to  secure  per- 
formance as  if  it  were  an  obligation  to  pay  a  debt  in  a  fixed  sum 
due  at  a  specified  future  date;  and,  further,  that  although  in  the 
action  the  deed  under  which  the  plaintiffs  claimed  was  found  to  be 
a  mortgage,  it  was  improper  to  enter  judgment  for  foreclosure, 
where  neither  the  complaint  nor  reply  brougkt  the  foreclosure 
in  issue,  and  where  the  proof  did  not  appear  to  have  been  offered 
with  foreclosure  in  view.^* 

The  rule  in  ejectment  is  that  the  plaintiff  must  recover,  if  at  all, 
upon  the  strength  of  his  own  title;  but,  in  this  respect,  his  prior 
possession  for  any  considerable  length  of  time  is  prima  facie  evi- 
dence of  title,  and  sufficient  to  enable  him  to  a  judgment  therefor 
as  against  a  mere  volunteer  or  trespasser,  ^s 

§  1655.  Actions  for  receivers. — ^Under  certain  conditions  an  ac- 
tion for  the  appointment  of  a  receiver  will  lie  against  a  water  com- 

11  Integral  etc.  Co.  v.  Altoona  etc.  13  For  injunctions  for  the  interfer- 

Co.,  75  Fed.  Eep.  379,  21  C.  C.  A.      ence  with  easements,  see  Sec.  . 

409,  44  IT.  S.  App.  566;   Tibbetts  v.  See,  also,  Bonetti  v.  Kuiz,  15  Cal. 

Bakewell,    Cal.    ,    35    Pac.  App.  7,  113  Pac.  Eep.  118. 

Eep.  1007.  1*  Boyer    v.    Paine,    60    Wash.    56, 

i2Corniek  v.  Arthur,  31  Tex.  Civ.  110  Pac.  Eep.  682. 

App.  579,  73  S.  W.  Eep.  410.  is  Browning  v.  Lewis,  39  Ore.  11, 

See,  also,  Mt.  Carmel  Fruit  Co.  v.  64  Pac.  Eep.  304;  Oregon  etc.  Co.  v. 

Webster,  140  Cal.  183,  73  Pac.  Eep.  Hertzberg,  26  Ore.  216,  37  Pac.  Eep. 

826.  1019;    Johnston  v.   Meaghr,   14  Ut3,h 


426,  47  Pac.  Eep.  861. 


191— Kin.  on  Irr. 
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pany,  consisting  of  either  a  corporation  or  a  partnership,  and  a  re- 
ceiver will  be  appointed  and  authorized  by  the  Court  to  take  charge 
of  all  of  the  property  and  assets  of  the  company  and  to  either  con- 
tinue the  management  of  the  business,  or  to  wind  up  the  a-ffairs  of 
the  company  and  to  dispose  of  its  property,  all  under  the  orders  and 
direction  of.  the  Court.  And  it  is  therefore  held,  in  a  recent  case 
in  Idaho,  that  where  the  plaintiff  alleges  that  it  has  acquired  an 
interest  in  an  irrigation  systean  by  the  purchase  of  water  rights 
therein,  and  the  irrigation  company  owning  such  system  becomes 
insolvent  and  is  unable  to  protect  and  care  for  its  property  and 
comply  with  its  contracts  with  the  plaintiff  to  furnish  water,  the 
District  Court  or  the  judge  thereof  has  the  power  and  jurisdiction 
to  appoint  a  receiver  for  such  irrigation  company  to  preserve  and 
care  for  and  operate  its  property  pending  the  litigation  as  to  plaint- 
iff's  interest  in  said  property.^  But  a  receiver  will  not  be  appointed 
unless  the  plaintiff's  right  is  sufficiently  probable,  nor  when  the 
property  of  the  company  is  not  in  danger  of  loss,  removal,  material 
injury,  or  that  the  business  wiU  be  mismanaged ;  and,  when  wrong- 
fully appointed  by,  the  trial  court,  the  receiver  may  be  removed 
upon  appeal  by  a  mandatory  order  of  the  Appellate  Court.^    It  is 

1  Idaho    Truit   Land   Co.   v.    Greair  Beet   Sugar   Co.,   20   Idaho   235,   118 

Western  etc.  Co.,   17  Idaho  273,  105  Pae.  Eep.   296. 
Pae.  Eep.  562.  2  Ogden  City  v.  Bear  Lake  etc.  Co., 

See,   also,  Euss  Lum.  &  M.  Co.  v.  16   Utah  440,   52   Pae.   Eep.   697,   41 

Museupiabe  etc.  Co.,  120  Cal.  521,  52  L.  E.  A.  305. 

Pae.  Eep.  995,  65  Am.  St.  Eep.  186,  See,  also.  New  Albany  Waterworks 
holding  that  while  a  receiver  of  an  v.  Louisville  Banking  Co.,  122  Ped. 
irrigation  company  is  not  bound  to  Eep.  776,  58  C.  C.  A.  576. 
perform  its  contracts  to  supply  water.  The  court  wiU  not  appoint  a  re- 
yet  a  demand  on  him  is  proper,  as  per-  oeiver  of  a  public  service  irrigation 
f  ormance,  if  possible,  might  accrue  to  corporation  to  supply  the  water  needed 
the  interest  of  creditors.  to  irrigate  the  lands  of  those  who  have 

See,   also.   Savings  &  Trust   Co.  v.  purchased   water    rights   where    there 

Bear   Valley   Irr.   Co.,    93   Fed.   Eep  has  been  no  misappropriation  of  eor- 

339 ;  Atlantic  Trust  Co.  v.  Woodbridge  porate  funds,  and,  where  the  owners 

etc.  Co.,  79  Ped.  Eep.  39;  Id.,  79  Ped.  of  the  lands  have  refused  to  pay  fur- 

Eep.  501;  Id.,  86  Ped.  Eep.  975;  Los  ther  water  rents  on  the  ground  that 

Angeles  v.  Los  Angeles  etc.  Co.,  124  the  damages  for  the  failure  of  the  cor- 

Cal.    368,    57    Pae.    Eep.    210;    West  poration  to  comply  with  the  contracts 

Eiver    City    350-Inch    Water    Co.    v.  to  furnish  water,  exceeded  the  amount 

Sogers,   16   Cal.   App.   262,    116   Pae.  claimed   for   water   rents,   and   where 

Eep.   683;    Hewitt  v.   Great   Western  the  only  source  of  revenue  of  the  cor- 
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held  in  Utah  that  an  order  appointing  a  receiver  is  a  final  judgment 
from  which  an  appeal  may  be  taken  to  the  Supreme  Court.' 

It  has  sometimes  occurred  that  a  water  company,  even  before  it 
had  got  to  be  a  fairly  going  concern,  and  before  the  construction  of 
its  works  had  been  completed,  has  become  financially  involved  with 
mortgage  debts,  liens  for  labor  and  material,  and  other  claims,  so 
that  it  was  unable  to  complete  the  works  and  to  perform  its  con- 
tracts, and  to  accomplish  the  purposes  for  which  it  was  organized, 
A  common  procedure  in  cases  of  this  kind  is  to  have  a  receiver  ap- 
pointed to  take  charge  of  the  property  of  the  company  and  usu- 
ally sell  the  same  and  apply  the  proceeds  to  the  payment  of  the  in- 
debtedness. In  cases  of  this  nature  the  question  has  arisen  as  to 
the  preference  right  of  claims  for  services  and  materials  as  against 
prior  mortgage  claims.  And,  upon  this  subject  it  is  held  that 
claims  for  work  and  material  furnished  in  the  operation  of  the  com- 
pany's business,  and  which  were  essential  to  its  operation  and  to 
the  preservation  of  its  property,  are  preferred,  on  the  appointment 
of  a  receiver,  over  a  prior  mortgage  of  the  company's  property. 
But  claims  against  the  company  for  services  and  material  furnished 
in  the  construction  of  an  extension  which  was  not  necessary  to  pre- 
serve the  property  of  the  company,  or  to  keep  it  in  operation,  are 
not  entitled  to  preference  over  the  prior  mortgage.*  Neither  are 
claims  for  materials  furnished  the  company  for  use  in  the  original 
construction  of  its  works  given  the  preference  over  a  prior  mort- 
gage.^ The  principle  on  which  claims  for  labor  and  materials  fur- 
nished to  a  corporation  of  a  public  nature,  like  a  railroad  or  an  irri- 
gation company,  are  given  priority  in  equity  over  a  prior  mort- 
gage only  apply  to  claims  incurred  to  keep  its  business  going,  either 

poration    is    the    collection    of    water  3  Ogden  City  v.  Bear  Lake  etc.  Co., 

rents   from   the   purchasers   of   water  16   Utah   440,   52  Pao.   Eep.    697,   41 

rights,  and  where  it  is  not  shown  that  L.  E.  A.  305. 

a   receiver   has   facilities   for   collect-  4  Atlantic  Trust  Co.  y.  Woodbridge 

ing  those  rents  superior  to  those  pos-  etc.   Co.,   86   Fed.   Eep.   975;   Id.,   79 

sessed    by    the    corporation,    or    that  Fed.  Eep.  501. 

sufficient  funds  for  the  operation  of  For  preference  right  of  mechanics' 

the  irrigation  plant  can  be  collected  liens  over  mortgages,  see  Sec.  1022. 

by   any   one.      Grandfalls   etc.   Co.   v.  5  Savings  &  Trust  Co.  v.  Bear  Val. 

White, Tex.  Civ.  App.  ,  131  ley  Irr.  Co.,  93  Fed.  Eep.  B39, 

S.  W.  Eep.  233. 
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before  the  receiver  is  appointed  or  while  the  property  is  in  the 
hands  of  the  Court.  ^ 

So,  also,  the  script  of  a  water  company,  issued  in  payment  of 
claims  for  labor,  which  stipulates  that  it  is  accepted  for  the  purpose 
only  of  being  used  in  the  payment  for  the  purchase  of  a  water  right, 
is  a  floating  right,  not  yet  attached  to  any  specific  property,  and, 
in  the  absence  of  a  showing  by  the  holder  that  he  has  land  alongside 
the  ditch  or  canal,  and  that  th^ditch  has  arrived  opposite  his  land, 
accompanied  by  an  offer  of  the  script  in  payment  for  the  water 
right,  can  not  be  recognized  to  the  prejudice  of  a  prior  mortgage 
lien  by  decreeing  a  conveyance  of  a  water  right,  or  by  providing  in 
the  decree  that  the  holder  shall  be  paid  the  amount  of  the  script 
out  of  the  proceeds  of  the  sale  of  the  company's  property  in  advance 
of  the  mortgage,  or  by  decreeing  that  it  shall  be  recognized  as  a 
■subsisting  right  by  the  purchaser  of  the  property.^ 

1 1656.  Actions  for  an  accounting. — ^Under  certain  circum- 
stances, an  action  for  an  accounting  wiU  lie  by  a  partner  against 
his  co-partners,  1  or  by  a  stockholder  against  his  corporation!^  The 
jurisdiction  of  a  court  of  equity  in  these  actions  is  usually  based 
upon  the  grounds  of  the  complicated  character  of  the  accounts,  the 
need  of  discovery,  and  the  existence  of  a  trust  or  fiduciary  rela- 
tion. There  are  very  few  cases  reported  which  involve  the  rights 
under  discussion,  but  that  is  no  reason  why,  in  a  proper  case,  such 
an  action  would  not  lie.  A  parol  agreement  of  partnership  in  the 
profits  of  buying  and  selling  real  property  is  not  within  the  statute 
of  frauds,  and,  therefore,  an  action  for  an  accounting  by  one  part- 
ner against  another  wiU  lie.^  But  in  an  action  in  California, 
brought  by  certain  stockholders  to  compel  an  accounting  by  the  di- 
rectors of  a  ditch  and  canal  company  for  losses  claimed  to  have 
been  sustained,  resulting  from  the  alleged  fraudulent  failure  of  the 
directors  to  sell  water  which  flowed  through  the  ditch  of  the  com- 

6  Savings  &  Trust  Co.  v.  Bear  Val-  l  For  partneTsMps,  see  Sees.  1460, 
ley  Irr.  Co.,  93  Fed.  Eep.  339.                  1461. 

See,    also,    Bear   Lake    etc.    Co.    v.  2  For  corporations,  see  Sees.   1464- 

<3arland,  164  U.  S.  1,  41  L.  Ed.  327,  1508. 

17  Sup.  Ct.  Eep.  7;  aff'g  Id,.,  9  Utah  3  Bates  v.  Babcock,  95  Cal.  479,  30 

350,  34  Pae.  Bep.  368.  Pac.  Eep.  605,   16  L.  E.  A.   745,  29 

7  Atlantic  Trust  Co.  v.  Woodbridge  Am.  St.  Eep.  133. 
•etc.  Co.,  79  Fed.  Eep.  501. 
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pany,  and  to  obtain  a  judgment  for  the  amount  so  found  due  for 
such  alleged  failure  to  sell  the  water,  and  where  the  complaint 
alleged  that  the  company  "is  incorporated  under  and  by  virtue  of 
the  laws  of  the  State  of  California,  for  the  purpose  of  constructing 
a  water  ditch  for  irrigating  purposes,  and  that  defendants  have 
fraudulently  distributed  the  water  gratuitously,"  without  alleging 
that  the  corporation  was  organized  for  profit  or  for  the  purpose  of 
selling  water,  it  was  held  that  the  complaint  did  not  state  a  cause 
of  action,  since  it  showed  no  misconduct  on  the  part  of  the  defend- 
ants, and  "having  violated  no  obligation  which  was  binding  upon 
them,  they  can  not  be  made  to  respond  in  damages  for  failing  to 
sell  water."* 

§  1657.  The  enforcement  of  the  criminal  statutes. — In  every 
State  of  the  arid  and  semi-arid  West,  there  are  criminal  statutes 
relating  to  the  interference  with  water  rights,  and  the  enforcement 
of  these  statutes  which  tend  to  protect  valid  rights  in  their  own- 
ers.i  The  stealing  of  water  is  made,  in  some  jurisdictions,  a  mis- 
demeanor,2  and  in  others  a  crime.^  The  cutting  into  and  the  de- 
struction of  any  irrigation,  or  other  water  works,  maliciously  and 
wilfully,  is  usually  made  a  crime.*  Criminal  statutes  are  also  pro- 
vided making  it  a  misdemeanor  to  maintain  appliances  injurious  to 
fish,  for  the  discharging  of  refuse  or  deleterious  matter  into  the 
streams  to  their  injury,^  or  for  the  failing  to  screen  irrigation 
ditches  against  their  access,  or  for  failing  to  provide  for  fishways 
over  dams  and  obstructions  placed  in  the  streams.    There  are  also 

4Applegarth  v.  McQuiddy,  77  Cal.  4  Wash.     Ballinger's.    Ann.     Codeg, 

408,  19  Pac.  Eep.  692.  See.   7154,  providing  for  the  punish- 

1  For  the  statutes  upon  the  sub-  ment  of  persons  who  shall  wilfully  or 
jeet,  see  Part  XrV.  maliciously  make  any  aperture  in  any 

2  Cal.  Pen.  Code,  See.  499.  milldam,  canal,  flume,  aqueduct,  rescr- 

3  In  a  prosecution  for  the  wrongful  voir,  embankment,  or  other  structure 
taking  of  water  from  an  irrigating  erected  to  conduct  water  for  agricul- 
canal,  the  information  failing  to  al-  tural  purposes;  held,  to  include  a  dam 
lege  ownership  of  the  canal  was  fatal-  erected  for  storing  and  conducting 
ly  defective,  the  statute  under  which  water  for  irrigation  purposes.  State 
the  suit  was  brought  being,  analogous  v.  Tiffany,  44  Wash.  602,  87  Pac. 
to  those  of  theft  and  malicious  mis-  Eep.  932. 

chief     involving     trespass     upon     the  5  People    v.    Truckee    Lumber    Co., 

.  property  of   others.     Dolan  v.   State,      116   Cal.   397,   48   Pac.   Eep.    374,   39 
Tex.  Crim.  App.,  129  S.  W.  Eep.  840.     L.  E.  A.  581,  58  Am.  St.  Eep.  183. 
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criminal  statutes  against  the  pollution  of  streams  or  the  poisoning 
of  their  waters.®  It  is  also  made  a  misdemeanor  in  some  States  to 
waste  water,  to  interfere  with  headgates  or  measuring  devices,  or 
for  the  interference  with  officers  in  the  performance  of  their  du- 
ties in  the  distribution  of  water.  But  it  was  held  in  an  early  case 
in  New  Mexico  that  an  offense  is  not  created  which  may  be  prose- 
cuted as  a  crime  by  a  statute  providing  for  the  enforcement  of  a 
pecuniary  penalty  against  a  person  interfering  with  the  water  ditch 
or  acequia  without  the  consent  of  the  owner  thereof,  and  that  such 
person  should  be  fined  for  each  offense,  and  that  he  may  be  com- 
pelled to  work  on  the  public  works  in  default  of  payment,  where 
the  statute  also  further  provides  that  the  fine  shall  be  recovered  by 
the  public  officer  and  applied  by  him  for  the  benefit  of  the  ditch. '^ 
In  California  it  was  held  that  under  the  penal  code.  Section  165, 
prescribing  a  penalty  for  offering  bribes  "to  any  member  of  a  com- 
mon council,  board  of  supervisors,  or  board  of  trustees  of  any 
county,  city,  or  corporation,  with  intent  to  corruptly  influence  such 
member  in  his  action  on  any  matter  pending  before  the  body  of 
which  he  is  a  member,  ...  is  punishable  by  imprisonment  in 
the  State  prison,"  etc.,  an  indictment  charging  the  defendant  with 
having  offered  a  bribe  "to  one  Giddings,  a  member  of  the  board  of 
directors  of  a  corporation,  to  wit,  'Alta  irrigation  district,'  "  etc., 
and  failing  to  allege  that  such  corporation  is  a  public  corporation, 
is  fatally  defective,  as  the  section  applies  only  to  public  and  quasi- 
public  corporations.^ 

The  making  of  certain  acts  a  crime  or  a  misdemeanor,  or  the 
enforcement  of  such  statute  and  punishment  of  the  defendant  there- 
under, does  not  preclude  a  civil  action  for  an  injunction  enjoining 
the  defendant  from  the  continuance  of  such  acts.^ 

§  1658.  Protection  of  rights  by  physical  force. — Up  to  a  certain 
extent,  an  owner  may  protect  his  water  rights  or  the  works  used 
in  connection  therewith,  by  physical  force.    To  be  sure  the  use  of 

8  For  criminal  statutes  against  pol-  9  People    v.    Truckee    Lumber    Co., 

lution,  see  See.  1145.     See,  also,  stat-  116   Cal.   397,   48  Pae.  Eep.   374,   39 

utes  under  Part  XIV.  L.  E.  A.  581,  58  Am.  St.  Eep.   183; 

7  Territory  v.  Ta'foya,  2  N.  M.  191;  Spring  Valley  Water  Works  v.  Fifield, 
Territory  v.  Baca,  2  N.  M.  183.  136  Cal.  14,  68  Pae.  Eep.  108. 

8  People  V.  Turnbull,  93  Cal.  630,  For  the  criminal  statutes  of  the  re- 
29  Pao.  Eep.  224.  spective  States,  see  Part  XIV. 
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physical  force  in  the  protection  of  such  rights  is  not  an  action  at 
law  or  in  equity,  the  subject  under  discussion,  but  the  use  of  phys- 
ical force  in  protecting  such  rights  has  resulted  in  many  actions  at 
law,  and  some  in  equity.  Reasonable  physical  force  is  always  per- 
mitted to  eject  trespassers  from  off  one's  property.  But  the  crim- 
inal and  civil  codes  provide  plenty  of  redress  against  trespassers; 
and,  therefore,  the  use  of  physical  force  should  not  be  resorted  to 
unless  it  is  absolutely  necessary,  and  when  the  trespasser  is  caught 
in  some  overt  act,  and  even  then  it  should  not  be  excessive  in  its 
application.  In  one  case,  cited  by  Mr.  Wiel,!  the  Court  held  that 
this  right  extends  to  a  "moliter  manus  imposit,"  which,  according 
to  Mr.  Wiel's  translation  from  the  Latin,  means  "a  gentle  use  of 
one's  fists."  We  will  add,  upon  our  own  responsibility,  that  the 
use  of  force,  according  to  a  modern  slang  expression,  may  also,  under 
great  provocation,  be  extended  to  "  a  swift  kick  in  the  rear. ' '  But, 
throughout  the  entire  West,  the  use  of  excessive  force  has  too  often 
been  resorted  to  to  prevent  some  trespass  upon  the  rights  of  an- 
other, and  even  to  redress  some  real  or  imaginary  wrong.  Men  have 
been  killed,  maimed,  and  injured  for  life,  by  others  taking  the  law 
in  their  own  hands,  in  the  attempt  to  protect  what  they  deemed  to 
be  their  rights.  The  assailant  has  also  been  convicted  for  these 
acts,  and  has  been  punished.  Therefore,  a  reasonable  degree  of 
physical  force  may  be  resorted  to  to  prevent  an  immediate  tres- 
pass on  these  rights,  where  such  rights  are  clear  and  absolute  in  the 
assailant.  In  a  recent  analogous  case  in  California,  where  a  tres- 
passer brought  a  civil  action  for  damages  resulting  from  an  assault 
and  battery  in  being  forcibly  ejected  from  an  oil  claim  by  the 
owner  thereof,  the  Court  held  that  it  was  a  complete  defense  to  the 
maintenance  of  the  action,  either  for  exemplary  or  actual  damages, 
if  it  be  shown  that  the  injuries  claimed  to  have  been  sustained  by 
one  wrongfully  in  possession  were  sustained  while  the  owner  of  the 
property  was  exercising  a  right  to  the  possession  of  his  lands,  al- 
though using  force  to  obtain  such  possession,  if  no  more  force  was 
employed  than  was  necessary  to  accomplish  it.^    But  the  use  of  phys- 

1  Wiel    on    Water    Eights    in    the  2  Walker  v.  Chanslor,  153  Gal.  118, 

Western  States,  2d  Ed.,  Sec.  215,  oit-  94  Pac.  Eep.  606,  17  L.  E.  A.,  N.  S., 

ing  Mechanics'  Foundry  of  San  Fran-  455,  126  Am.  St.  Eep.  61. 

Cisco  V.  Kyall,   75   Cal.   601,   17   Pac.  See,  also,  Butte  etc.  Co.  v.  Morgan, 

Sep.  703.  19  Cal.  609,  4  Morr.  Min.  Eep.  583; 
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ieal  force  to  any  extent  whatever  should  never  be  resorted  to  to  re- 
dress a  wrong,  or  to  punish  the  trespasser,  after  the  trespass  has 
been  committed,  and  the  trespasser  has  departed  from  the  prem- 
ises.   This  matter  should  be  left  entirely  to  the  courts. 

The  owner  of  the  right  to  the  use  of  water,  whether  he  claims 
the  same  as  an  appropriator  or  as  a  riparian  owner,  has  the  right 
to  go  upon  the  upper  lands  of  another  and  to  remove  obstructions 
from  the  natural  stream,  which  materially  interfere  with  his  rights, 
as  far  as  he  can  do  so  peaceab!^,  doing  no  unnecessary  injury  to 
the  lands  of  the  other,  and  that,  too,  without  rendering  himself 
a  trespasser  on  such  lands.^  So,  too,  the  right  of  an  easement  over 
the  lands  of  another  for  a  ditch  and  canal,  gives  as  an  incident 
thereto,  the  right  to  go  upon  the  lands  and  remove  obstructions 
from  the  ditch,  or  to  make  necessary  repairs,  without  rendering  the 
owner  of  the  ditch  a  trespasser.*  But  the  one  attempting  to  re- 
move the  obstructions  or  to  make  the  repairs  must  be  careful  not 
to  exceed  his  rights,  or  to  injure  the  lands  of  the  owner,  for,  if  he 
does  so  he  will  be   liable  as  a  trespasser.^    Again,  the  owner  of  an 


MeCarty  v.  Fremont,  23  Cal.  196; 
Canavan  v.  Gray,  64  Cal.  5,  27  Pac. 
Eep.  788;  Sterling  v.  Warden,  51  N. 
H.  217,  12  Am.  Eep.  80;  Burnham  v. 
Stone,  101  Cal.  164,  35  Pae.  Bep.  627. 

3  For  the  right  to  remove  obstruc- 
tions, at  common  law,  see  Sec.  545. 

See,  also.  Miner  v.  Gilmour,  12 
Moore,  P.  C.  C.  131,  7  Week.  Eep. 
328,  14  Eng.  Eeprint  861;  Strong  v. 
Benedict,  5  Conn.  210;  Darlington  v. 
Painter,  7  Pa.  473. 

An  appropriator  may  also  go  upon 
the  land  of  an  upper  proprietor  and 
remove  obstructions  from  the  bed  of 
the  natural  stream.  Crisman  v.  Heid- 
erer,  5  Colo.  589. 

Ware  v.  Walker,  70  Cal.  591,  12 
Pac.  Eep.  475;  Ennor  v.  Eaine,  27 
Nev.  178,  74  Pac.  Eep.  1;  Keller  v. 
Pink,  103  Cal.  17,  37  Pac.  Eep.  411, 
where  it  was  held  that,  where  the 
plaintiff  had  the  right  to  the  water 
of  a  ditch  and  to  a  dam  on  defend- 
ant's land,  which  the  latter  used  for 


pasturing  stock,  defendant  was  not 
liable  for  injuries  to  the  dam  by  cat- 
tle trampling  and  treading  the  same, 
since  the  plaintiff  had  the  right  to 
enter  the  land  and  protect  the  dam 
.  against  such  injuries. 

See,  also,  for  .the  appropriator 's 
right  to  the  flow  of  the  stream,  Sees. 
801,  802. 

*  See  Sees.  991-993 ;  Carson  v.  Gent- 
ner,  33  Ore.  512,  52  Pae.  Eep.  506, 
43  L.  E.  A.  130;  Pico  v.  CoUmas, 
32  Cal.  578;  McGuire  v.  Brown,  106 
Cal.  660,  39  Pac.  Rep.  1060,  30  L.  E. 
A.  384;  United  States  etc.  Co.  v. 
Gallegos,  89  Fed.  Eep.  773,  32  C.  C. 
A.  470,  61  U.  S.  App.  13;  Flickinger 
V.  Shaw,  87  Cal.  126,  25  Pac.  Eep. 
268,  11  L.  E.  A.  134,  22  Am.  St.  Eep. 
234;  Spear  v.  Cook,  8  Ore.  380;  Ennor 
V.  Eaine,  27  Nev.  178,  74  Pac.  Eep.  1. 

5  Greenslade  v.  Halliday,  6  Bing. 
379,  4  Moore  &  P.  71,  8  L.  J.  C.  P. 
124. 

The  mere  right  to  maintain  a  ditch 
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easement  can  not  exceed  his  rights  and  use  the  same  for  any  other 
purpose  than  that  for  which  the  sarae  was  acquired.  So,  it  is  held  in 
a  Utah  case,  that  the  owners  of  the  land,  over  which  there  was  a  right 
of  way  for  a  ditch,  might  forcibly  remove  from  such  right  of  way, 
building  material  intended  to  be  used  in  the  erection  of  a  saloon, 
so  long  as  no  unnecessary  damage  is  done  thereto,  and  they  were  not 
liable  to  the  owner  thereof  in  damages.^ 

A  city  without  power  to  take  possession  of  a  water  works  plant 
rightfully  may  be  enjoined  from  doing  so  forcibly.''' 

§  1659.  Protection  by  various  actions  previously  discussed. — 
In  a  general  sense,  any  action  brought  in  a  court  of  justice  is  for 
the  protection  of  certain  rights  either  to  the  individual  or  to  the 
State  or  public.  In  addition  to  the  miscellaneous  actions  discussed 
in  this  chapter  for  the  protection  of  water  rights,  and  rights  kindred 
thereto,  there  are  a  number  of  other  actions  which  have  been  fully 
discussed  under  different  heads  throughout  this  work,  and  concern- 
ing which  we  will  give  no  further  extended  discussion  here. 

First  and  foremost  among  these  actions  are  those  brought  for  an 
injunction,  either  prohibitory  or  mandatory,  and  concerning  which 
subject  we  have  devoted  an  entire  chapter.^ 

Actions  to  determine  and  adjudicate  water  rights,  either  as  be- 
tween appropriators,  riparian  owners,  Or  as  between  appropriators 
and  riparian  owners,  and  to  quiet  the  title  thereto  in  the  respective 
parties,  either  with  or  without  asking  for  injunctive  relief,  are  in 
the  nature  of  actions  for  the  protection  of  rights. ^ 

So,  again,  actions  for  past  injuries  to  rights  and  for  damages 
therefor  have  the  tendency  to  protect  such  rights  from  future  in- 
vasion.   This  subject  will  be  fully  discussed  in  a  future  chaptei-.^ 

does   not   give    the   right   to    use   the  rights  in  equity,  see  Chap.   78,   Sees, 

soil  of  the  land  owner  adjoining  the  1530-1566. 

ditch  in  making  such  repairs.    Thomp-  For   the   statutory   adjudication   of 

son  V.  Uglow,  4  Ore.  369.  water  rights,  see  Chap.  79,  Sees.  1567- 

6  Whitmore  v.  Pleasant  Valley  etc.  1584. 

Co.,  27  Utah  284,  75  Pae.  Eep.  748.  For     the     determination    of    water 

T  Los  Angeles  v.  Los  Angeles  etc.  rights  by  boards,  see  Chap.  80,  Sees. 

Co.,  124  Cal.  368,  57  Pae.  Bep.  210.  1585-1595. 

1  For  the  protection  of  rights  by  in-  3  For  injuries  to  rights  and  dam- 
junction,  see  Chap.  81,  Sees.  1596-  ages  therefor,  see  Chap.  83,  Sees.  1660 
1647.  et  seci. 

2  For   actions   to    adjudicate   water 
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An  action  at  law  will  lie  for  the  recovery  of  rent  to  premises  and 
it  is  held  that  a  lessee  of  lands  may  be  found  to  have  had  sole  and 
exclusive  possession  so  as  to  be  liable  for  rent,  notwithstanding  a 
brief  and  insignificant  trespass  upon  water  rights  appurtenant 
thereto.^ 

Again,  upon  the  subject  of  contracts,  besides  actions  for  the  spe- 
cific performance  of  contracts  discussed  in  this  chapter,  we  have 
discussed  in  other  chapters  aations  for  the  protection  of  contract 
rights.^  These  actions  include  actions  for  the  enforcement  of  con- 
tracts,^ for  the  recovery  on  contracts  for  water  furnished,"  the  ref- 
ormation of  contract,^  the  rescission  of  contracts,^  the  cancellation 
or  annulment  of  contracts,  i"  and  for  actions  for  the  breach  of  con- 
tracts, ^i  All  of  these  actions  tend  in  a  way  to  protect  the  rights 
under  discussion  in  their  respective  owners.  Actions  may  also  be 
brought  to  foreclose  a  mortgage  or  a  mechanic's  lien  covering  the 
property  under  discussion,  and  title  to  the  property  may  be  ac- 
quired by  the  purchasers  at  such  foreclosure  sale.^^  Again,  in  an- 
other portion  of  this  work,  we  have  fully  discussed  actions  for  the 
condemnation  of  land  and  water  rights  by  virtue  of  the  power  of 
eminent  domain.  i3 

An  action  may  also  be  brought  to  declare  and  enforce  a  parol 
trust." 

It  is  held,  however,  that ' '  One  seeking  to  have  rights  declared  and 
enforced,  founded  upon  a  verbal  or  written  agreement,  and  involv- 
ing or  growing  out  of  an  alleged  trust  or  confidential  relation,  is 

4  Kelly  V.  Long,  Cal.  App.  — ,  For  the   foreclosure   of  mechanies ' 

122  Pac.  Eep.  832.  liens,  see  Sees.  1021,  1022. 

5  EoT  the  enforcement  of  perform-  For  preference  rights  as  between 
anoe  of  contracts,  see  Sec.  1520.  mortgage   and    mechanics'    liens,    see 

6  See  See,  1520.  See.  1022. 

T  Sees.  1521,  1522.  See,  also,  Hewitt  v.  Great  Western 

8  Sec.  1523.  Beet   Sugar   Co.,   20   Idaho   235,   118 
An  action  may  be  maintained  to  re-      Pae.^Eep.  296. 

form  a  deed  and  to  restrain  the  di-  13  For  rights  acquired  by  eminent 

Tersion   of   water.     State   v.   Lorenz,  domain,  see  Sees.  1059-1098. 

22  Wash.  289,  60  Pac.  Eep.  644.  For  actions   for  condemnation,   see 

9  Sec.  1524.  Sees.  1092-1097. 

10  Sec.  1525.  14  Coray    v.    Holbrook,    — —    Utah 

11  Sees.  1526-1529.  ,  121  Pac.  Eep.  572. 

12  For  the  foreclosure  of  mortgages, 
see  Sees.  1019,  1020. 
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required,  among  other  things,  to  show,  with  at  least  reasonable  cer- 
tainty, the  terms  of  the  agreement  and  the  character  and  extent  of 
the  trust  or  confidential  relation.  These  things  can  not  be  left  to 
loose  or  flexible  language,  or  to  vague  or  indefinite  terms.  The 
Court,  from  the  language  used,  from  the  acts  and  conduct  of  the 
parties,  and  from  all  the  facts  and  circumstances  surrounding  the 
alleged  agreement,  and  under  which  it  was  made,  must  be  able  to 
ascertain,  with  at  least  reasonable  certainty,  the  essential  terms  of 
the  agreement  and  the  character  and  extent  of  the  alleged  trust  or 
confidential  relation. ' ' 

Action  may  also  be  brought  between  tenants  in  common  and  part- 
ners for  contribution  for  the  expenses  of  maintaining  and  repair- 
ing of  ditches,  canals,  and  other  works,  and  to  recover  the  propor- 
tion of  the  expenses  expended  by  one  party  for  the  maintenance  and 
repair  of  such  works.  ^^ 

13  See  Sees.  992,  993,  1457.  etc.   Co.,   Cal.   App.   ,   124 

See,  al3o,  Sogers  t.  West  Biveiside     Pac.  Bep.  447. 
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ACTIONS    FOR   DAMAGES. 

§  16S0.  Scope  of  chapter. 

§  1661.  Actions  for  damages — In  general. 

§  1662.  Damages  to  prior  appropr^ator  for  unlawful  diversion. 

§  1663.  Damages  to  riparian  owners  for  unlawful  diversion. 

§  1664.  Damages  to  riparian  owners  for  diversion  as  against  other  owners. 

§  1665.  Damages  to  riparian  owners  for  diversion  as  against  appropriators. 

§  1666.  Damages  for  the  unlawful  diversion  of  subterranean  waters. 

§  1667.  damages  for  the  failure  to  furnish  water  under  duty  imposed  by 
law. 

§  1668.  Damages  for  breach  of  contract  to  furnish  water. 

§  1669.  Damages  caused  by  the  breakage  of  works. 

§  1670.  Liability  for  negligence — Damages  from  reservoirs. 

§  1671.  Liability  fixed  by  statute — Damages  caused  by  the  breakage  of 
works. 

§  1672.  Liability  for  negligence — Damages  from  ditches  and  canals. 

§  1673.  Injuries  from  ditches  and  canals — Actions  for  damages  lie  when. 

§  1674.  Damages  for  flooding  lands  from  overflow  and  leakage  from  works. 

S  1675.  Damages  from  seepage  of  water. 

§  1676.  Damages  for  the  flowage  or  backing  up  of  water. 

S  1677.  Damages  for  flooding  lands  by  the  interference  with  the  flow  of 
surface  waters. 

§  1678.  Damages  for  injuries  to  ditches  or  other  works. 

§  1679.  Damages  from  logging. 

§  1680.  Actions  on  bonds  for  damages. 

§  1681.  Damages  as  the  result  of  fraud. 

%  1682.  Damages  for  using  force. 

§  1683.  Jurisdiction  of  courts — Venue. 

§  1684.  Parties  plaintiff. 

§  1685.  Parties  defendant — Joint  or  several  tort  feasors. 

§  1686.  Pleadings — Complaint. 

§  1687.  Pleadings — Answer — Cross-complaint. 

§  1688.  Pleadings — Defense — Acts  of  the  plaintiff  and  contributory  negli- 
gence. 

S  1689.  Pleadings — Defenses — Grant  or  contract. 

§  1690.  Pleadings — Defenses — Limitation  of  actions  and  prescriptions. 

§  1691.  Act  of  God  or  inevitable  accident  as  a  defense  for  injuries  to  prop- 
erty. 

§  1692.  Act  of  God  as  a  defense  for  failure  to  deliver  water  under  duty  or 
contract. 

i  1693.  Evidence — Burden  of  proof. 

§  1694.  Instructions  to  the  jury. 
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§  1695.  Verdict— Non-suit. 

§  1696.  Judgments — Measure  of  damages. 

§  1697.  Compensatory  damages — ^Measure  of  damages  for  Injuries  to  lands. 

§  1698.  Compensatory  damages — Measure  of  damages  for  injuries  to  crops. 

§  1699.  Compensatory  damages — Measure  of  damages  for  the  loss  of  stock. 

§  1700.. Compensatory  damages — Measure  of  damages  for  loss  of  power. 

§  1701.  Compensatory  damages — Measure  of  damages  for  loss  of  or  injury 

to  a  water  right. 
§  1702.  Exemplary  or  punitive  damages. 
§  1703.  Nominal  damage. 
§  1704.  New  trial — Appeal. 

§  1660.  Scope  of  chapter. — Having  discussed  in  the  previous 
chapters  of  this  part  of  this  work  the  adjudication  of  water  rights, 
and  the  rights  of  ditches,  canals,  and  other  works  constructed  for 
the  purpose  of  utilizing  such  water  rights,  ^  also  the  protection  of 
rights  by  actions  for  injunction  and  miscellaneous  actions,^  we  will 
now  discuss  the  subject  of  actions  for  damages  for  injuries  to 
water  and  kindred  rights,  with  the  exception  of  the  question  of 
damages  for  the  pollution  of  water,  which  subject  has  been  discussed 
in  a  previous  chapter.  ^  The  question  of  damages  on  eminent  do- 
main has  also  been  discussed  in  previous  sections.* 

§  1661.  Actions  for  damages — In  general. — The  law  does  not 
always  afford  a  complete  remedy  by  an  action  in  equity  for  in- 
juries to  water  or  kindred  rights,  but  a  proper  action  in  equity,  sup- 
plemented by  an  action  at  law  for  damages,  either  in  the  same  or 
separate  suits,  will  afford  the  party  injured  complete  relief.  An 
action  for  damages  for  past  injuries  is  an  action  at  law,  and  does 
not  differ  materially,  where  the  damages  suffered  are  caused  by 
injuries  to  water  rights,  or  the  works  connected  therewith,  from  ac- 
tions for  damages  for  other  injuries.  There  is  no  special  procedure 
provided  for  the  prosecution  of  these  actions,  as  is  the  case  in  some 
States  relative  to  the  adjudication  of  water  rights,  i  but  the  gen- 
eral law  relating  to  all  damage  suits  applies. 

In  order  to  be  entitled  to  damages  for  the  injury  to  a  water  right, 
or  to  the  ditch,  canal,  or  other  works  connected  therewith,  the  per- 

1  For    the    adjudication    of    water  3  See  Chap.  58,  Sees.  1129-1147. 
'rights,  see  Chaps.  78,  80,  Sees.  1530-  i  See  Sees.  1090,  1091. 

1595_  1  For  the  statutory  adjudication  of 

2  See  Chaps.  81,  82,  Sees.  1596-1659.      water  rights,  see  Sees.  1567-1584. 
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son  suing  must  be  the  owner  of  the  title  to  such  rights,  or  must  have 
been  entitled  to  their  use.^  By  making  the  proper  allegations  in 
the  complaint,  an  action  both  for  damages  for  past  injuries,  and 
for  equitable  relief  against  future  invasions  of  the  right,  may  be 
combined  in  the  same  suit.^  So  may  an  action  for  the  adjudication 
of  rights,  damages  for  the  unlawful  past  diversion,  and  for  injunc- 
tive relief  against  future  diversions  be  combined  in  the  same  action.* 

§  1662.    Damages  to  prior  a^propriator  for  unlawful  diversion. 

— .The  rights  of  the  prior  appropriator  being  fixed  by  the  nature 
and  extent  of  his  appropriation,  ^  for  any  material  infringement 
upon  those  rights  by  which  he  is  injured,  an  action  at  law  for  dam- 
ages will  lie.  He  is  entitled  to  have  the  full  quantity  of  water  up 
to  the  full  extent  of  his  appropriation  continue  to  flo.w  either  in 
the  natural  stream,  or  his  ditch  or  canal,  in  such  a  manner  that 
he  can  enjoy  its  use  as  a  property  right;  and,  therefore,  for  any 
material  interference  with  this  flow  of  the  water  by  which  his  rights 
are  substantially  injured,  he  is  entitled  to  maintain  an  action  for 
damages.  This  has  become  a  well  settled  rule  of  law  in  all  juris- 
dictions where  the  Arid  Region  Doctrine  of  appropriation  is  in 
force,  from  the  earliest  period  to  the  present  time.^  Not  only  has'  a 
prior  appropriator  the  right  to  maintain  an  action  to  recover  dam- 

2  "A  judgment  for  damages  for  271,  1  Morr.  Min.  Eep.  642;  Foreman 
the  diversion  of  water  could  only  be  v.  Boyle,  88  Cal.  290,  26  Pac.  Eep. 
based  upon  the  ownership  or  right  94;  Hulsman  v.  Todd,  96  Cal.  228,  31 
of  property  in  the  water,  and  the  Pae.  Eep.  39;  Saint  v.  Guerrerio,  17 
wrongful  invasion  of  that  right."  Colo.  448,  30  Pae.  Eep.  335,  31  Am. 
Cash  V.  Thornton,  3  Colo.  App.  475,  St.  Eep.  320;  Carron  v.  Wood,  10 
34  Pac.  Eep.  268.  Mont.  500,  26  Pac.  Eep.  388;  Brown 

3  For  the  combination  of  such  ao-  v.  Ashley,  13  Nev.  251,  16  Nev.  312 ; 
tions,  see  Sec.  1599.  Gotelli  v.   Cardelli,   26   Nev.   382,   69 

See,  also,  Jerrett  v.  Mahan,  20  Nev.  Pac.  Eep.  8 ;  Shotwell  v.  Dodge,  8 
89,  17  Pac.  Eep.  12.  Wash.  337,  36  Pac.  Eep.  254;  Dalt'on 

4  See  Sees.  1536,  1537,  1598,  1599.      v.  Kelsey,  58  Ore.  244,  114  Pac.  Eep. 

1  See  Sees.  776-782.-  464;  Boulware  v.  Parke,  4  Idaho  692, 

2  Union  Water  Co.  v.  Crary,  25  Cal.  43  Pae.  Eep.  680 ;  Strait  v.  Brown, 
502,  85  Am.  Dec.  145,  1  Morr.  Min.  16  Nev.  317,  40  Am.  Eep.  497;  Quig- 
Eep.  196;  Tuolumne  D.  Co.  v.  Chap-  ley  v.  Birdseye,  11  Mont.  439,  28  Pac. 
man,  8  Cal.  392,  4  Morr.  Min.  Eep.  Eep.  741 ;  McCarthy  v.  Gaston  etc.  Co., 
34;  Parke  v.  Kilham,  8  Cal.  77,  68  144  Cal.  542,  78  Pac.  Eep.  7;  White 
Am.  Dec.  310,  4  Morr.  Min.  Eep.  522;  v.  Brash,  3  Ariz.  212,  73  Pao.  Eep. 
Weaver  v.  Eureka  Lake  Co.,  15  Cal.  445. 
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ages,  where  his  rights  are  injured  by  the  unlawful  diversion  of  the 
water  to  which  he  is  entitled  by  trespassers  without  right,^  but  he 
also  has  the  right  to  maintain  such  an  action  against  subsequent 
appropriators,  with  rights  to  water  flowing  in  the  same  stream,  for 
injuries  caused  by  the  acts  of  such  subsequent  appropriators  above, 
in  erecting  their  dams  or  other  obstructions  by  which  the  regularity 
of  the  flow  of  the  stream  is  so  interfered  with  as  to  cause  the  prior 
appropriator  actual  injury.*  An  action  for  damages  will  also  lie 
for  the  unlawful  diversion  of  water  from  a  ditch,  canal,  or  resei*- 
voir,  as  well  as  from  the  natural  stream.  ^  Damages  may  also  be 
recovered  for  the  loss  of  the  water  by  the  destruction  of  a  ditch  or 
other  works.  6  But  in  all  cases,  in  order  to  recover  damages,  the 
plaintiff  must  show  that  he  has  been  actually  injured  in  some  man- 
ner. So,  it  is  held  that  although  the  right  to  the  use  of  the  water 
is  prior  in  the  plaintiff,  during  the  process  of  the  construction  of  a 
dam  and  other  works  for  diverting  the  water,  and  before  the  owner 
of  the  right  is  able  to  make  use  of  the  water,  he  can  not  maintain 
an  action  against  another  person  for  damages  for  the  diversion  of 
the  water.7     The  wrongful  diversion  of  water  to  which  the  prior 


S  Browning  v.  Lewis,  39  Ore.  11,  64 
Pae.  Hep.  304. 

4Coker  v.  Simpson,  7  Cal.  340; 
Phoenix  W.  Co.  v.  Pletclier,  23  Cal. 
482,  15  Morr.  Min.  Bep.  185;  Natoma 
"W.  Co.  V.  McCoy,  23  Cal.  290,  4  Morr. 
Min.  Bep.  590;  Jerrett  v.  Mahan,  20 
Nev.  89,  17  Pac.  Bep.  12;  Saint  v. 
Guerrerio,  17  Colo.  448,  30  Pac.  Bep. 
335,  31  Am.  St.  Eep.  320;  Barnes  v. 
Sabron,  10  Nev.  217,  4  Morr.  Min. 
Eep.  673;  Hagerman  Irr.  Co.  v.  Mc- 
Murry,  16  N.  M.  172,  113  Pac.  Eep. 
823. 

SDalton    V.    Kelsey,    58    Ore.    244, 
114  Pac.  Eep.  464;   Carron  v.  "Wood,. 
10  Mont.  500,  26  Pac.  Eep.  388. 

Defendant  agreed  with  plaintiff 
that  plaintiff  might  make  a  ditch 
across  defendant's  land  to  convey  wa- 
ter for  plaintiff's  crops,  defendant  to 
have  the  right  to  carry  his  own  water 
in  the  ditch,  and  to  use  plaintiff's 
water  only  when  not  required  by  plain- 


tiff. Held,  in  an  action  for  depriving 
plaintiff's  crops  of  the  necessary  wa- 
ter, that  it  was  no  defense  that  the 
plaintiff  did  not  have  a  valid  appro- 
pria.tion  of  the  water  claimed  by  him, 
so  long  as  it  was  not  the  defendant's. 
Dalton  V.  Kelsey,  58  Ore.  244,  114 
Pac.  Eep.  464. 

The  fact  that  a  person  entitled  to 
one-half  of  the  water  of  an  irriga- 
tion ditch  is  denied  such  right  by  the 
other  owner  is  no  defense  to  an  action 
by  the  latter  for  damages  caused  by 
the  former  digging  another  ditch  and 
appropriating  all  of  the  water.  Ar- 
nett  V.  Linhart,  21  Colo.  188,  40  Pac. 
Eep.  355. 

6  Denver  etc.  E.  Co.  v.  Dotson,  20 
Colo.  304,  38  Pac.  Eep.  322;  Parker 
v.  Gregg,  136  Cal.  413,  69  Pac.  Eep. 
22. 

7  Nevada  etc.  Co.  v.  Kidd,  37  Cal. 
282. 
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appropriator  is  entitled  is  a  continuing  wrong,  for  which  successive 
actions  for  damages  may  be  brought.^ 

But  an  action  for  damages  can  not  be  maintained  for  the  value 
of  so  much  water  stated  in  quantity  as  so  much  per  inch,  cubic  foot, 
diverted  from  the  natural  source  of  supply,  to  the  injury  of  the 
plaintiff,  because  it  does  not  become  his  property  until  the  water 
is  reduced  to  possession  in  his  reservoir,  ditches,  or  canals.^  But, 
it  is  held  that  the  water  taken  from  a  natural  stream  and  reduced 
to  possession  by  artificial  meanii^  is  personal  property.  It  may  be 
the  subject  of  purchase  and  sale,  or  of  larceny. i"  Under  these  cir- 
cumstances, as  we  view  the  law,  an  action  for  damages  for  the  tak- 
ing of  a  certain  quantity  of  water  valued  at  a  certain  amount  would 
lie,  although  there  seems  to  be  no  decided  cases  upon  this  exact 
point. 

§  1663.    Damages  to  riparian  owners  for  unlawful  diversion. — 

In  those  States  which  adhere  to  the  doctrine  of  the  common  law  of 
riparian  rights  as  one  of  the  rules  of  law  governing  waters,  ^  a 
riparian  owner  may  also  maintain  an  action  for  damages  for  the  un- 
lawful diversion  of  the  waters  of  a  stream  flowing  through  or  ad- 
joining his  land  to  his  injury.  In  fact,  under  the  modified  common 
law  rule  upon  this  subject,, it  is  held  that  a  riparian  owner  may 
maintain  an  action  for  damages,  where  the  Court  would  not  grant 
an  injunction  against  the  continuance  of  the  very  acts  causing  the 
injuries  to  his  rights.  Such  is  the  ease  where  a  riparian  owner 
claims  merely  the  right  to  the  undiminished  flow  of  the  stream, 
without  the  actual  use  of  the  water.  He  will  be  relegated  under 
this  rule  to  an  action  at  law  for  damages  for  the  injuries  caused 
by  the  diversion  of  the  water,  or  the  interference  with  its  natural 
flow,  for  a  beneficial  use,  although  such  acts,  under  the  strict  con- 
struction of  the  common  law  rule,  are  technical  invasions  upon  his 
rights.2  And,  upon  the  question  of  damages,  under  the  more  re- 
cent decisions  of  the  Western  States  under  the  modified  rule  of  ripa- 

8  Toombs   V.   Hornbuckle,   3    Mont.      Co.  v.  Gardner,  4  Cal.  App.  357,  88 
193.  Pac.  Kep.  286. 

9  Parks  etc.  O^  v.  Hoyt,  57  Cal.  44.  See,  also,  Sees.  773,  774. 

10  Hagerman  lit.  Co.  v.  MeMurry,  l  For   these   States,   see    Sees.    507, 
16    N.   M.    172,    113    Pac.   Eep.    823;      621. 

Bear  Lake  etc.  Co.  v.  Ogrlen,  8  Utah  2  For  the  right  of  riparian  owners 

494,  33  Pac.  Bep.  135;  Hesperia  etc.      to  an  injunction,  see  Sees.  1611-1615. 
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rian  riglits,^  the  tendency  is  more  and  more  to  hold  that  the  right 
of  a  riparian  proprietor  to  the  natural  flow  of  a  stream  is  based 
upon  a  usufructuary  right  only.  This  is  to  say  by  virtue  of  his 
ownership  of  riparian  lands  he  has  a  right  to  the  use  of  a  reasonable 
quantity  of  the  water  of  a  stream  which  runs  through  or  adjoins 
the  same,  but  if  he  does  not  use  the  water  to  which  he  is  entitled 
within  a  reasonable  time,  he  can  not  recover  even  nominal  damages 
in  an  action  against  others,  who,  either  as  riparian  owners  or  as 
appropriators,  divert  the  water  above  his  lands  and  apply  such 
waters  to  a  beneficial  purpose.  But,  upon  the  other  hand,  if  the 
riparian  owner  is  actually  using  the  water,  and  there  is  a  diversion 
of  the  natural  flow  of  the  stream  to  his  injury,  he  may  recover  in 
an  action  for  damages  against  those  who  have  caused  him  the  injury 
such  damages  as  he  may  have  actually  sustained  by  reason  of  the 
same,  and  no  more.  This  we  believe  to  be  the  correct  rule,  which 
should  be  applied  in  all  the  arid  and  semi-arid  States;  and,  as  we 
have  said,  the  tendency  of  decision  is  in  that  direction  in  all  the  so- 
called  common  law  States.  The  peculiar  conditions  of  this  arid 
country,  so  different  from  those  where  the  common  law  originated, 
and  the  absolute  necessity  that  all  of  the  available  waters  be  applied 
to  some  beneficial  use  or  purpose,  in  order  that  the  prosperity  and 
general  development  of  this  portion  of  the  country  continue,  demand 
that  the  strict  construction  of  the  common  law  of  riparian  rights, 
in  relation  to  the  undiminished  flow  of  streams,  in  cases  where  it 
merely  affords  the  owners  of  riparian  lands  "pleasure  in  its  pros- 
pect," should  be  entirely  abrogated.  In  California,  where  the 
struggle  has  been  the  greatest  to  maintain  both  the  principles  of 
the  common  law  of  riparian  rights  and  the  Arid  Region  Doctrine- 
of  appropriation,  and  where  the  latter  doctrine  originated,^  in  one 
of  the  most  recent  decisions  of  its  Supreme  Court,^  it  was  said: 
"The  fair  apportionment  and  economic  use  of  the  waters  of  this 
State  are  of  the  utmost  importance  to  its  development  and  well- 
being.  The  problems  presented  never  came  within  the  purview  of 
the  common  law.    They  have  been  of  necessity,  therefore,  and  must 

3  For  modified  doctrine  of  riparian  5  San   Joaquin   etc.    Co.    v.    Fresno 
rights,  see  Sees.  508-512.  etc.  Co.,  158  Cal.  626,  112  Pac.  Eep. 

4  For  the  history  of  the  Arid  Ee-  182,  35  L.  E.  A.,  N.  S.,  832. 
gion    Doctrine    of    appropriation,    see 

Sees.  595-626. 

192 — Kin.  on  Irr. 
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continue  to  be  solved  by  this  Court  as  cases  of  first  impression,  and, 
as  in  the  past,  so  in  the  future,  if  a  rule  of  decision  at  common  law 
shall  be  found  unfitted  to  the  radically  changed  conditions  existing 
in  this  State,  so  that  its  application  will  work  wrong  and  hardship 
rather  than  betterment  and  good,  this  Court  will  refuse  to  approve 
and  follow  the  doctrine. "  ®  In  passing  it  may  be  remarked  that 
this  was  the  exact  reasoning  of  the  courts  of  other  States  of  the 
arid  West  in  entirely  abrogating  the  doctrine  of  the  common  law  of 
riparian  rights,  and  in  holdin^that  the  Arid  Region  Doctrine  ol 
appropriation  of  waters  for  a  beneficial  or  useful  purpose  was  the 
only  rule  of  law  of  waters  applicable  to  this  portion  of  the  country.'' 
We  will  now  discuss  the  right  of  riparian  proprietors  to  damages, 
first,  as  between  themselves;  and,  second,  as  against  appropriators 
for  use  on  non-riparian  lands.^ 

§  1664.  Damages  to  riparian  owners  for  diversion  as  against 
other  owners. — ^As  we  have  discussed  in  a  previous  portion  of  this 
work,  the  respective  rights  of  the  various  riparian  owners  whose 
lands  border  a  natural  stream,  or  other  source  of  water  supply,  to 
the  use  of  the  water  naturally  flowing  therein,  are  relative  or  cor- 
relative. At  least,  under  the  modified  common  law  rule,  which  rule 
of  the  common  law  is  the  only  one  which  is  attempted  to  be  applied 
in  this  Western  country,  each  proprietor  has  the  right  to  a.  reason- 
able use  of  the  water  flowing  in  a  stream  for  irrigation,  or  for  any 
other  beneficial  purpose,  taking  into  consideration  a  like  reasonable 
use  by  all  the  other  riparian  proprietors  upon  the  same  stream,  and 
no  more.^  It  therefore  follows  that  the  right  to  the  use  of  the  water 
by  each  proprietor  being  so  limited  and  restricted,  if  one  uses  more 
than  his  share  of  the  water  to  the  material  injury  of  the  rights  of 
others,  an  action  for  damages  will  lie  by  any  owner  injured  against 
the  one  making  the  excessive  use  of  the  water.^  But  in  order  to  re- 
cover compensatory  damages  by  one  riparian  owner  against  an- 

6  See,  also,  Katz  v.  Walkinshaw,  For  irrigation  as  a  riparian  aright, 
141   Cal.   116,   70   Pae.   Rep.   663,   74      see  Sees.  498-525. 

Pac.  Rep.  766,   64  L.  R.  A.   236,  99  For    the    modified    doctrine   of   the 

Am.  St.  Rep.  35.  common  law  as  applied  in  the  West, 

7  See  Sees.  586-594.  see  Sees.  508-513. 

8  See  Sees.  1664,  1665.  2  "Riparian   owners    have    correla- 
1  For  the  right  to  the  use  of  water      tive  rights  in  the  stream,  and  neither 

at  common  law,  see  Sees.  483-497.  is  a  trespasser  against  the  other  until 
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other,  the  acts  of  the  latter  must  have  caused  the  former  actual 
loss  or  injury  by  the  taking  of  the  water,  which  the  law  recognizes 
as  belonging  to  him,  and  to  deprive  him  of  that  which  is  to  take 
from  him  a  substantial  property  right.  In  other  words,  it  must 
be  such  a  taking  of  or  damage  to  property  as  to  substan- 
tially and  materially  depreciate  the  value  of  the  real  estate  of  which 
it  forms  a  part.^  Even,  as  held  in  an  early  Massachusetts 
case,  where  the  tendency  is  toward  a  strict  construction  of  the  com- 
mon law  rule  in  this  respect,  one  riparian  owner  is  liable  to  other 
riparian  owners  below  him  on  the  same  stream  only  for  an  entire 
diversion  of  the  water  in  such  stream,  or  for  an  unreasonable  use 
thereof.*  The  same  rule  is  applied  under  the  more  recent  decisions 
of  the  courts,  which  follow  the  holding  in  the  case  of  Katz  v.  Walkin- 
shaw,s  as  to  those  percolating  waters  filling  subterranean  catch- 
ment or  artesian  basins.* 


he  diverts  more  than  his  share  and 
injures  and  damages  the  other  there- 
by." Anaheim  W.  Co.  v.  Fuller,  150 
Cal.  327,  88  Cal.  978,  11  L.  E.  A.,  N. 
S.,  1062. 

3  A  diminution  of  the  flow  of  water 
over  riparian  land,  caused  by  its  use 
for  irrigation  purposes  by  upper  ri- 
parian proprietors,  occasions  no  in- 
jury for  which  damage  may  be  al- 
lowed, unless  it  results  in  subtracting 
from  the  value  of  the  land  by  inter- 
fering with  the  reasonable  uses  of 
the  water  which  the  land  owner  is  able 
to  enjoy.  Clark  v.  Allaman,  71  Kan. 
206,  80  Pae.  Eep.  571,  70  L.  E.  A. 
971. 

See,  also,  Crawford  Co.  v.  Hatha- 
way (Hall),  67  Neb.  325,  93  N.  "W. 
Eep.  781,  60  L.  E.  A.  889,  108  Am. 
St.  Eep.  647;  Union  M.  &  M.  Co. 
V.  Ferris,  2  Sawy.  176,  Fed.  Cas. 
No.  14,371,  8  Morr.  Min.  Eep.  90; 
Hayward  v.  Mason,  54  Wash.  653,  104 
Pae.  Eep.  141;  Hough  v.  Porter,  51 
Ore.  318,  95  Pae.  Eep.  732,  98  Pae. 
Eep.  1083,  102  Pae.  Eep.  728. 

4  Elliott  V.  Fitchburg  E.  E.  Co.,  10 
Ciisb.  191,  57  Am.  Dee.  85. 

See,  also,  Howard  v.  IngersoU,  54 


TJ.  S.  13  How.  381,  14  L.  Ed.  189; 
Batavia  Mfg.  Co.  v.  Newton  Wagon 
Co.,  91  ni.  230;  Tyler  v.  Wilkinson, 
4  Mason  397,  Fed.  Cas.  No.  14,312; 
Lux  V.  Haggin,  69  Cal.  255,  4  Pae. 
Eep.  919,  10  Pae.  Eep.  674;  Embrey 
V.  Owen,  6  Exeh.  352,  20  L.  J.  Exch. 
N.  S.  212,  15  Jur.  633;  Meng  v. 
Coffey,  67  Neb.  500,  93  N.  W.  Eep. 
713,  60  L.  E.  A.  910,  108  Am.  St. 
Eep.  697. 

Damage  to  a  riparian  owner  result- 
ing from  the  diminution  of  the  flow 
of  water  incidental  to  the  cutting 
down  of  trees  by  another  riparian 
owner  higher  up  on  the  stream, 
thereby  causing  an  increase  of  evap- 
oration, is  damnum  absque  injuria. 
Fisher  v.  Feige,  137  Cal.  39,  69  Pae. 
Eep.  618,  59  L.  E.  A.  333,  92  Am. 
St.  Eep.  77. 

5  141  Cal.  116,  70  Pae.  Eep.  663, 
74  Pae.  Eep.  766,  64  L.  E.  A.  236, 
99  Am.  St.  Eep.  35. 

See,  also.  Sees.  1197-1200. 

6  For  subterranean  catchment  ba- 
sins, see  Sees.  1197,  1198. 

For  artesian  basins,  see  Sees.  1177, 
1178. 
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Again,  if  one  riparian  owner  ,can  not  maintain  an  action  for  com- 
pensatory damages,  for  the  diversion  and  use  of  the  water  by  an- 
other owner,  he  can  not  get  nominal  damagesJ  This  is  upon  the 
theory  that  if  a  wrong  is  done  by  the  diversion  of  an  excessive 
amount  by  one  riparian  owner,  the  party  injured  may  secure  com- 
pensatory damages  to  the  full  extent  of  the  injury.  But,  upon  the 
other  hand,  if  no  wrong  is  done  by  the  taking,  the  complainant  is 
not  entitled  to  damages  in  any  amount. 

§  1665.  Damages  to  riparian  owners  for  diversion  as  against 
appropriators. — In  every  Western  State  which  holds  to  the  modi- 
fied common  law  doctrine  of  riparian  rightSj  the  Arid  Eegion  Doc- 
trine of  appropriation  is  also  in  force.  ^  As  we  have  seen  in  previous 
sections,  there  has  been,  in  these  States,  a  continual  clash  between 
the  respective  claimants  to  the  use  of  the  waters  of  a  certain  stream, 
under  these  two  systems,  as  to  which  class  had  the  superior  rights.^ 
There  is,  therefore,  another  question  in  connection  with  the  sub- 
•ject  under  discussion,  and  that  is  the  right  of  a  riparian  proprietor 
to  damages,  as  against  an  appropriator  of  the  water,  or  as  against 
another  riparian  proprietor  for  the  diversion  of  the  water  of  a 
stream  for  use  on  non-riparian  lands,  which  in  effect,  as  far  as  this 
subject  is  concerned,  is  the  same  thing  as  an  appropriation  of  the 
water.  Here,  again,  the  question  of  the  actual  use  of  the  owner 
seeking  to  recover  damages  should  be  the  basis  of  his  right  to  re- 
cover. The  mere  fact  that  a  riparian  proprietor  is  deprived  of  the 
full  flow  of  the  stream  adjacent  to  his  land  in  itself  should  furnish 
no  basis  for  the  recovery  of  compensatory  damages.  At  best,  under 
the  common  law,  he  has  but  a  usufructuary  right  to  the  flow  of  the 
water  of  the  stream ;  and,  therefore,  if  his  right  is -not  accompanied 

T  So,     where    "the    plaintiff    eon-  action, "  the  instruction  was  held  good 
tended   that   if   the   jury  were   satis-  upon    appeal   and    that    the    plaintiff 
fied  of  the  existence  of  the  brook,  as  could    not    recover    nominal    damages 
alleged,  and  the  diversion  of  the  wa-  without  proof  of  actual  loss.     Elliott 
ter  therefrom  by  the  defendants,   he  v.  Fitchburg  E.  E,  Co.,  10  Cush.  191, 
was  entitled  to  a  verdict  for  nominal  57   Am.   Dee.    85. 
damages,     without    proof    of     actual  But     see     Blanohard    v.    Baker,    8 
damage,  but  the  presiding  judge  in-  Greenl.   (Me.)   253,  23  Am.  Deo.  504. 
structed  the  jury  that  unless  the  plain-  i  For  the  States  having  both  doe- 
tiff   suffered  actual  perceptible   dam-  trines,   see   Sees.   507,   621. 
age   in   consequence   of   the   diversion  2  See  Sees.   594,   810-823. 
the  defendants  were  not  liable  in  the 
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by  an  actual  use  of  the  water,  or,  at  least,  if  he  is  not  in  a  position 
to  actually  use  it,  its  loss,  by  diminishing  the  natural  flow  of  the 
stream  by  appropriation  for  the  irrigation  of  non-riparian  lands,  or 
for  other  useful  purposes,  can  result  only  in  damnum  absque  injuria. 
The  peculiar  conditions  of  the  arid  "West  and  the  great  need  for  the 
use  of  all  of  the  available  water  supply,  demand  that  the  strict  con- 
struction of  the  common  law  rule  in  this  respect  be  abrogated.  Upon 
this  subject,  the  Nebraska  Court  has  laid  down  the  correct  rule,  in 
holding  that  a  riparian  owner  can  recover  for  only  an  interference 
with  or  injury  to  his  usufructuary  estate  in  the  water,  and  that, 
without  use,  no  compensation  may  rightfully  be  claimed,  where  the 
water  of  the  stream  is  appropriated  and  diverted  for  irrigation 
purposes.^  So,  as  far  as  compensatory  damages  are  concerned,  as. 
is  the  more  modern  rule  in  actions  for  injunction,^  a  riparian  pro- 
prietor, without  use,  should  not  be  permitted  to  recover  for  the  di- 
version of  the  natural  flow  of  the  stream  above  his  lands,  by  an  ap- 
propriator,  where  the  water  diverted  is  actually  applied  to  a  bene- 
ficial use  or  purpose.  But,  upon  the  other  hand,  if  the  riparian 
owner  is  actually  using  the  water  for  some  purpose,  "other  than  to 
afford  him  pleasure  in  its  prospect, "  ^  or  is  in  a  position  to  use  it, 
he  should  recover  such  pecuniary  damages  as  will  recompense  him 
fully  for  the  actual  loss  sustained,  and  no  more. 
Upon  the  question  of  the  right  of  a  riparian  owner  to  recover 


3  "  In  order  to  entitle  a  riparian 
owner  to  compensation,  he  must  suf- 
fer in  actual  loss  or  injury  to  the 
use  of  the  water  which  the  law  rec- 
ognizes as  belonging  to  him,  and  to 
deprive  him  of  which  is  to  take  from 
him  a  substantial  property  right.  It 
is  for  an  interference  with  or  injury 
to  his  usufructuary  estate  in  the  wa- 
ter for  which  compensation  may 
rightfully  be  claimed  where  the 
stream  is  diverted  and  appropriated 
for  the  use  of  irrigation.  It  is  such 
a  taking  of  or  damage  to  property  as 
materially  and  substantially  depre- 
ciates the  value  of  the  real  estate  of 
which  it  forms  a  part."  Crawford 
Co.  V.  Hathaway  (Hall),  67  Neb.  325, 


93  N.  W.  Eep.  781,  60  L.  R.  A.  889, 
108  Am.  St.  Rep.  647. 

See,  also,  Clark  v.  AUaman,  71  Kan. 
206,  80  Pac.  Rep.  571,  70  L.  R.  A. 
971;    Elliott  v.  Fitehburg  R.  R.  Co., 

10  Cush.  191,  57  Am.  Dec.  85;  Ul- 
brieht  y.  Eufaula  W.  Co.,  86  Ala. 
587,  6  So.  Eep.  78,  4  L.  E.  A.  572, 

11  Am.  St.  Eep.  72;  Hough  v.  Por- 
ter, 51  Ore.  318,  95  Pao.  Rep.  732, 
98  Pac.  Eep.  1083,  102  Pac.  Eep.  728 ; 
City  of  New  York  v.  Pine,  185  U.  S. 
93,  46  L.  Ed.  820,  20  Sup.  Ct.  Eep. 
592. 

i  For  injunctions  by  riparian  pro- 
prietors, see  Sees.   1611-1615. 

5  San  Joaquin  etc.  Co.  v.  Fresno 
etc.  Co.,  158  Cal.  6.26,  112  Pac.  Eep. 
182,  35  L.  R.  A.,  N.  S.,  832. 
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nominal  damages,  we  believe  that  the  same  rule  should  follow  as 
stated  above  relative  to  the  recovery  of  compensatory  damages.  If, 
as  stated  by  the  Nebraska  Court,  at  most  the  naked  right  to  the  full 
flow  of  the  stream,  and  its  loss  by  diminishing  the  volume  of  the 
water,  when  appropriated  for  a  useful  purpose,  can  "result  only 
in  damnum  absque  injuria,"  ^  then  a  riparian  proprietor,  without 
use,  should  not  be  permitted  to  recover  even  nominal  damages.  The 
effect  of  a  recovery  of  a  judgment  for  nominal  damages  in  such  a 
case  IS  but  the  recognition  of  the  right  of  the  riparian  proprietor  to 
some  time  in  the  future' step  in  and  claim  the  right  to  the  use  of  the 
water  as  against  the  actual  appropriators  for  use,  and,  perhaps,  to 
utterly  exclude  such  appropriators  from  any  further  use  of  the 
water,  after  they  have  been  to  the  expense  of  diverting  it  and  con- 
ducting it  to  their  place  of  use.  This  is  but  a  "dog  in  the  manger" 
rule,  and  permits  a  riparian  owner  by  successive  suits,  brought  at 
intervals,  to  prevent  the  statute  of  limitations  from  running,  to 
hold  forever  what  is  at  best  a  mere  usufructuary  right,  or  a  right 
of  use,  and  that,  too,  where  he  makes  no  actual  use  of  the  water. 
Yet  such  is  the  rule  of  construction  of  the  strict  common  law  right 
of  a  riparian  proprietor,'^  and  has  been  followed  many  times  by  not 
only  the  Eastern  courts,  but  also  those  of  the  West,  and  especially 
by  the  courts  of  California,^  in  actions  brought  to  vindicate  a  usu- 

6  Crawford  Co.  V.  Hathaway  (Hall),  waters  from  the  stream,  without  re- 
67  Neb.  325,  93  N.  W.  Eep.  781,  60  turning  them  to  the  natural  channel, 
L.  E.  A.  889,  108  Am.  St.  Eep.  647.  although    he    offers    no    evidence    of 

7  ' '  The  law,  in  the  absence  of  any  actual  or  special  damage. ' ' 

special  injury,  gives  nominal  damages,  But  see  Elliott  v.  Fitchburg  E.  E. 

on   the   ground   that   the   undisturbed  Co.,   10   Cush.   191,   57   Am.   Dee.   85, 

enjoyment    or    continuation     of    such  where  the  Supreme  Court   of  Massa- 

acts,     without     the     consent     of     the  chusetts   held   that   if   the   proprietor 

owner,   would   ripen   into   a    right   to  was   not   entitled    to    recover    actual 

do  them."     Stein  v.  Burden,  24  Ala.  damages   he   could   not   recover   nom- 

130,   60   Am.  Dec.  453;   Id.,  27  Ala.  inal  damages. 

104 ;   Id.,  29  Ala.  127,  65  Am.  Dee.  8  The  right  of  a  riparian  proprietor 

394.  to   have  the   water   of   a   stream   run 

And,  in  TJlbrieht  v.  Eufaula  W.  Co.,  through  his  land  is  a  vested  right,  and 

86  Ala.  587,  6  So.  Eep.  78,  4  L.  E.  any  interference  therewith  imports  at 

A.    572,    11   Am.    St.   Eep.   72,   it   is  least  nominal  damages,  even  if  there 

said:     "It  is  decided  in  these  cases  be   no   actual   damage.     Creighton  v. 

that  a  riparian  proprietor  is  entitled  Evans,  53  Cal.  55,  8  Morr.  Min.  Eep. 

to  nominal  damages  for  any  disturb-  123. 
ance  of  his  right  by  diversion  of  the 
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fructuary  right  which  was  not  used,  and  in  which  either  nominal 
damages  were  given  or  an  injunction  granted.® 

§  1686.  Dama,ges  for  the  unlawful  diversion  of  subterranean 
waters. — As  discussed  in  a  previous  portion  of  this  work,  if  in 
fact  it  is  known  that  a  subterranean  stream  of  water  flows  in  a 
well-defined  channel,  capable  of  being  distinctly  traced,  it  is  gov- 
erned by  the  same  rules  of  law  as  are  applicable  to  streams  flowing 
upon  the  surface  of  the  earth,  i  It  therefore  follows  that,  as  is  the 
case  with  surface  streams,  an  action  at  law  for  damages  will  lie  for 
the  unlawful  diversion  of  the  waters  of  subterranean  streams,  and 
the  grounds  for  such  an  action  do  not  differ  from  those  for  the  un- 
lawful diversion  of  surface  streams,  and,  of  course,  the  procedure 
is  the  same.  This  right  is  given  to  both  those  who  have  acquired 
the  right  to  the  water  by  appropriation,^  and  under  the  common  law 
by  virtue  of  their  riparian  ownership  on  such  streams.^ 

Under  the  common  law,  all  waters  flowing  or  moving  through  the 
ground,  whose  courses  are  not  known  or  defined,  belong  to  the  soil 
as  a  part  and  parcel  thereof.*  Therefore,  under  this  rule  of  law, 
an  action  for  damages  for  their  abstraction  by  the  owner  of  the 
land  in  which  they  are  found  will  not  lie.^  But,  owing  to  the  recent 
scientific  investigations,  certain  subterranean  waters,  which  were 
formerly  treated  as  mere  percolations,  have  been  classified, 
which  classifications  have  been  recognized  by  the  courts,  especially 

9  For  right  of  riparian  proprietors  See,  also,  Willis  v.  Perry,  92  Iowa 

to  an  injunction  without  use,  see  See.  297,  60  N.  W.  Rep.  727,  26  L.  R.  A. 

1613.  124;     Dickinson    v.    Grand    Junction 

1  For  subterranean  water  courses.  Canal  Co.,  7  Exeh.  299,  21  L.  J. 
see   Sees.   1153-1165.  Exch.  N.  S.  241,  16  Jur.  200;  Chase- 

2  Where  a  subterranean  stream  of  more  v.  Richards,  7  H.  L.  Cas.  349, 
water  appropriated  by  the  plaintiff  29  L.  J.  Exch.  N.  8.  81,  5  Jur.  N. 
was  diverted  by  the  wrongful  act  of  S.  873,  7  Week.  Rep.  685;  affirming 
the  defendant,  plaintiff  was  entitled  2  Hurlst.  &  N.  168;  Acton  v.  Blun- 
to  recover  whatever  damages  were  dell,  12  Mees.  &  W.  324,  13  L.  J. 
the  proximate  and  direct  result  of  Exch.  N.  S.  289;  Herriman  Irr.  Co. 
the  diversion.  Whitmore  v.  Utah  Fuel  v.  Keel,  25  Utah  96,  69  Pac.  Rep. 
Co.,  26  Utah  488,  73  Pac.  Rep.  764;  719. 

Strait  V.  Brown,  16  Nev.  317,  40  Am.         4  See  Sees.   1155,  1188-1190. 
Rep.   497.  s  See  Sec.  1188. 

3  Per    riparian    ownership    on    sub- 
terranean streams,  see  See.  1158. 
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since  the  decisions  in  the  California  cases  of  Los  Angeles  v.  Pom- 
eroy,8  and  Katz  v.  WalkinshawJ  as  either  belonging  to  the  subflow 
of  surface  streams,^  artesian  basins,®  or  to  catchment  basins,^**  and 
that  certain  definite  rights  may  be  acquired  in  and  to  such  waters, 
either  by  the  land  owners  whose  lands  overlie  the  same,  or  by  ap- 
propriation. It  therefore  follows  that,  if  certain  definite  rights 
may  be  acquired  in  and  to  such  waters,  for  any  invasion  of  these 
rights  by  another,  damages  may  be  recovered  upon  proof  of  the 
ownership  of  such  rights,  the  material  and  substantial  injury  of  the 
same  by  another,  and  the  proof  of  the  actual  damages  suffered  from 
such  injuries.  11  But,  in  order  to  recover  damages  for  the  abstrac- 
tion of  such  water  the  land  owner  must  prove  these  facts,  as  it  is 
held  that  the  mere  taking  of  such  water  does  not  imply  damages, 
as  it  is  not  a  wrong  per  seA^  These  facts  in  the  case  of  underground 
waters  are  harder  to  prove  than  in  the  case  of  surface  waters;  but, 


6  124  Cal.  597,  57  Pae.  Eep.  585. 

7  141  Cal.  116,  70  Pae.  Eep.  663,  74 
Pae.  Eep.  766,  64  L.  E.  A,  236,  99 
Am.  St.  Eep.  35. 

8  See   Sec.   1149. 

9  See   See.   1168. 

10  See   See.   1197. 

11  Where  there  has  been  unnecessaiy 
delay  in  asserting  the  right,  the  party 
will  be  left  to  his  action  for  such 
damages  as  he  can  prove,  and  an  in- 
jimetion  wUl  be  refused.  Katz  v. 
Walkinshaw,  141  Cal.  116,  70  Pae. 
Eep.  663,  74  Pae.  Eep.  766,  64  L.  E. 

A.  236,  99  Am.  St.  Eep.  35. 

For  injunctions  against  the  taking 
of  subterranean  water,  see  See.  1616. 

12  Newport  v.  Temeseal  W.  Co.,  149 
Cal.    531,    87    Pae.    Eep.    372,    6    L. 

B.  A.,  N.  S.,  1098,  where  it  is  held 
that  where  it  is  to  the  interest  of 
the  public  that  water  be  pumped  and 
diverted  to  supply  the  needs  of  a 
town,  and  the  monetary  damages  can 
be  determined,  an  absolute  injunc- 
tion will  not  be  granted,  but  merely 
one  conditioned  on  the  failure  to 
make  good  the  damages. 

In   an   action   to   recover   damages 


for  the  deprivation  of  water,  it  is  suf- 
ficient for  the  plaintiff  to  show  that 
the  defendant 's  wrongful  acts  actually 
deprived  the  plaintiff  of  the  water, 
to  which  he  was  legally  entitled;  and, 
if  these  acts  consisted  of  subsurface 
excavations,  it  is  not  necessary  for 
the  plaintiff  to  show  that  a  well-de- 
fined subterranean  stream  had  been 
intercepted,  or  to  show  the  particu- 
lar subterranean  conditions  which 
were  disturbed,  provided  it  clearly 
appears  that  defendant's  acts  caused 
the  destruction  or  diminution.  Cohen 
V.  La  Canada  etc.  Co.,  142  Cal.  437, 
76  Pae.  Eep.  47;  Id.,  151  Cal.  680, 
91  Pae.  Eep.  584,  11  L.  E.  A.,  N.  S., 
752. 

See,  also,  McClintock  v.  Hudson, 
141  Cal.  275,  74  Pae.  Eep.  849;  Monte- 
cito  W.  Co.  V.  Santa  Barbara,  144 
Cal.  578,  77  Pae.  Eep.  1113;  Burr  v. 
Maclay  Eancho  W.  Co.,  154  Cal.  428, 
98  Pae.  Eep.  260;  Verdugo  Canyon 
W.  Co.  V.  Verdugo,  152  Cal.  655,  93 
Pae.  Eep.  1021;  Miller  v.  Bay  Cities 
W.  Co.,  157  Cal.  256,  107  Pae.  Eep. 
115,  27  L.  E.  A.,  N.  S.,  772. 
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where  proven,  the  party  whose  rights  are  materially  injured  by  the 
unlawful  acts  of  another  may  recover  actual  damages  suffered  as 
the  direct  result  of  such  acts,  or  he  may  obtain  an  injunction 
against  the  future  invasion  of  his  rights.i^ 

§  1667.  Damages  for  the  failure  to  furnish  water  under  duty 
imposed  by  law. — As  we  have  discussed  in  a  previous  portion  of 
this  work,  whenever  a  corporation  or  association  is  organized  for 
the  purpose  of  supplying  consumers  with  water  for  profit  or  hire, 
a  duty  devolves  upon  such  company,  as  a  public  service  corpora- 
tion or  association,  without  imposing  any  unreasonable  conditions, 
to  furnish  the  water  for  the  actual  needs  of  such  consumers,  who 
legally  apply  therefor,  and  pay,  or  tender  the  payment  of,  the  es- 
tablished rates  for  such  water,  to  the  full  extent  of  the  capacity 
of  such  company.  Also,  under  certain  conditions,  upon  the  refusal 
of  the  company  to  furnish  the  water,  such  service  may  be  enforced 
by  a  proper  action.  ^  Therefore,  where  a  person,  association,  or  cor- 
poration is  under  the  duty  to  furnish  actual  consumers  with  water, 
either  as  imposed  by  law  or  under  contract,  and  has  failed  in  the 
past  to  comply  with  such  duty  and  to  furnish  the  water,  an  action 
at  law  for  damages  resulting  therefrom  will  lie  by  the  party  in- 
jured against  the  party  having  so  failed  to  furnish  him  with  water. 

In  order  for  an  action  for  damages  to  lie  for  the  failure  to  fur- 
nish water,  under  the  duty  imposed  by  law,  there  are  certain  essen- 
tials which  must  be  observed.  First,  the  defendant  company  must 
have  been  a  quasi-public  corporation  or  association  and  under  the 
duty  to  furnish  the  water ;  ^  second,  it  must  have  had  the  water 
under  its  control  which  it  could  have  spared  without  infringing 
upon  the  rights  of  the  prior  applicants ;  ^  third,  there  must  have 
been  a  legal  application  or  demand  for  the  water,  made  in  time, 

13  See  eases  cited  above.  For  actions  for  mandamus  to  com- 

For  injunctions  against  the  unlaw-  pel  service,  see  Sec.  1649. 

ful  diversion  of  subterranean  waters,  2  See  Sees.  1493,  1507. 

see  Sec.  1616.  For  actions  for  damages  for  breach 

1  For  the  duty  to  furnish  water  im-  of  contract,  see  Sec.  1529. 

posed  by  law,  see  Sees.  1497-1502.  3  Where  the  evidence  was  conflicting 

For  the  duty  under  contract  to  fur-  as    to    whether    the    failure    resulted 

nish  water,  see  See.  1510.  from    the    scarcity    of    water    in    the 

For  the  compulsory  service  of  wa-  river  from  which  a  ditch  was  taken, 

ter    see  Sec.  1506.  or   from   a  failure   of   a   eorporatioa 
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and  accompanied  with  a  tender  of  the  established  rates,  or  an 
actual  payment  of  such  rates ;  *  fourth,  there  must  have  been  a 
failure  upon  the  part  of  the  company  to  furnish  the  water ;  ^  and, 
fifth,  the  plaintiff  must  have  actually  sustained  material  and  sub- 
stantial damage  resulting  from  the  failure  of  the  defendant  to  fur- 
nish the  water.^ 

An  action  for  damages  will  also  lie  against  an  irrigation  district 
for  the  failure  to  supply  wate»  to  which  one  within  the  district  is 
entitled  J 


§  1668.    Damages  for  breach  of  contract  to  furnish  water. — 

Where  the  duty  to  furnish  the  water  is  imposed  by  a  contract  be- 
tween the  company  and  the  consumer,  in  a  proper  case,  the  courts 
will  enforce  such  contracts,  either  by  decreeing  specific  perform- 
ance of  the  same,i  or,  in  some  jurisdictions,  by  mandamus.^  And, 
if  there  is  a  breach  of  the  contract,  and  the  company  obligated 


te  maintain  a  proper  dam  across  the 
rirer  at  the  head  of  the  ditch,  and 
to  repair  a  broken  flume,  a  finding 
for  the  plaintiff  will  not  be  disturbed. 
Pawnee  etc.  Co.  T.  Jenkins,  1  Colo. 
App.  425,  29  Pac.  Eep.   381. 

4  Northern  Colo.  Irr.  Co.  y.  Rich- 
ards, 22  Colo.  450,  45  Pac.  Eep.  423; 
Crow  V.  San  Joaquin  etc.  Co.,  130 
Cal.  309,  62  Pac.  Eep.  562,  1058; 
Lowe  V.  Tolo  etc.  Co.,  157  Cal.  503, 
108  Pae.  Eep.  207;  afirmed,  Id.,  8 
Cal.  App.  167,  96  Pae.  Eep.  379; 
Western  etc.  Co.  v.  Chapman,  8  Kan. 
App.  778,  59  Pac.  Eep.  1098,  holding 
that  the  demand  must  have  been  made 
in  time  in  order  for  the  company  to 
be  liable  for  the  loss  of  crops  of  any 
particular  season. 

E  See  cases  cited  under  this  sec- 
tion. 

For  exemplary  damages  for  the 
failure  to  furnish  water  through 
malice,  see  Sec.  1702. 

6  In  Northern  Colo.  Irr.  Co.  v. 
Eichards,  22  Colo.  450,  45  Pac.  Eep. 
423,   damages   were  given  the   owner 


of  virgin  land,  which  he  had  agreed 
to  lease  for  farming  and  gardening 
purposes,  for  the  refusal  of  the  ditch 
company  to  furnish  water  without 
payment  of  a,  royalty  as  a  condition 
precedent,  and  thus  preventing  the 
land  from  being  broken  and  put  in 
crops. 

"They  must  have  been  damages 
capable  of  ascertainment  by  proof  to 
a  reasonable  certainty.  Uncertain  and 
speculative  profits,  which  might  or 
might  not  have  been  realized,  are  not 
recoverable  in  such  actions."  Crow 
V.  San  Joaquin  etc.  Co.,  130  Cal.  309, 
62  Pac.  Eep.  562,  1058. 

For  the  measure  of  damages  for  the 
failure  to  furnish  water,  see  Sees. 
1698,  1700. 

7  Snake  Eiver  Valley  Irr.  Dist.  v. 
Stevens,  18  Idaho  541,  110  Pac.  Eep. 
1033. 

1  For  the  enforcement  of  contracts, 
see  Sees.  1519,  1520. 

2  For  the  enforcement  of  contracts 
by  mandamus,  see  Sec.  1649. 
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therefor  fails  to  furnish  the  water,  the  consumer  may  maintain  an 
action  for  damages.  As  to  whether  or  not  an  action  for  damages 
will  lie  in  such  a  case  depends  largely  upon  the  terms  of  the  con- 
tract itself ,3  the  nature  of  the  breach  thereof,  ■  and  as  to  whether 
or  not  the  consumer  has  been  materially  damaged  by  such  breach. 
But  the  general  rule  upon  the  subject  may  be  stated  that,  where 
a  water  company  by  a  contract  binds  itself  to  furnish  a  consumer 
with  a  certain  quantity  of  water  at  a  certain  time,  and  negligently 
or  wilfully  fails  to  supply  the  water  in  accordance  with  the  terms 
of  the  contract,  or  fails  for  any  reason  to  furnish  the  water  except 
on  account  of  an  act  of  God,  or  vis  major,*  or  a  waiver  of  the 
terms  of  the  contract,  either  by  explicit  terms  or  by  some  act  upon 
the  part  of  the  consumer,  the  company  is  liable  in  damages  for  any 
injury  suffered  as  the  direct  and  proximate  result  of  such  breach 
of  the  contract.5 

Under  the  rule  that  an  entire  claim  arising  under  contract  or  tort 
can  not  be  made  the  subject  of  several  suits  for  damages,  it  is  held 
in  California  that  one  who  elected  to  sue  for  the  specific  perform- 
ance of  an  agreement  to  convey,  instead  of  for  damages  for  the 
breach  of  contract,  was  bound  to  recover  incidentally  thereto  all 
his  damages  from  delay  in  conveying,  so  that  the  decree  for  spe- 
cific performance  barred  a  subsequent  action  for  damages  from 
the  delay.  ^    Again,  where  there  is  a  duty  to  furnish  water,  a  re- 

3  For  the  construction  of  contracts,  A  purchaser  of  water  rights  from 
see  Sees.  919,  1513.  an   irrigation   company,   having   done 

4  For  the  .defense  of  failure  to  per-  nothing  to  justify  its  arbitrary  ac- 
form  on  account  of  act  of  God,  see  tion  in  destroying  his  head  gates  and 
Sees.   1691,  1692.  ditches,   and   threatening   to   continue 

5 ' '  When     an    irrigation     company  to  do  so,  is  entitled  to  an  injunction 

which   contracts  to   furnish   water   to  and   damages.      Hargrave   v.   Hall,   3 

a    consumer    negligently    or    wilfully  Ariz.  252,  73  Pac.  Eep.  400. 

fails  to   furnish  water  in  accordance  Under  contracts  requiring  five  days ' 

with  its  contract,  it  is  liable  to  the  written    notice    to    furnish    water,    a 

consumer    for   any    damages    suffered  company   is   not    liable    for    damages 

in  the  loss  or  injury  to  his  crops  by  which  accrued  prior  to  the  five  days 

reason  of  such  breach  of  contract."  after  such  demand  was  made.     Grav- 

Colorado  Canal  Co.  v.  McFarland,  94  ity   Canal   Co.   v.   Sisk,   43    Tex.   Civ. 

S.  W.  Eep.  400 ;  Id.,  50  Tex.  Civ.  App.  App.  194,  95  S.  W.  Eep.  724. 

92,  109  S.  W.  Eep.  435.  "The  essence  of  the  contract  was 

6  Abbott    V.    Seventy-Six    Land    &  the  furnishing  of  140  inches  of  water 

Water  Co.,  Cal.  ,  118  Pae.  for  a  given  number  of  acres  of  desert 

Eet).  425.  land."     Eios  T.  Azcuenaga,  19  Idaho 
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fusal  or  failure  to  furnish  the  same  gives  concurrent  remedies  in 
tort  and  contract,  and  the  consumer  may  recover  in  either  form  of 
action.  7  Where  there  are  several  consumers  named  in  the  contract 
who  all  take  their  water  from  the  same  lateral,  but  where  the  lan- 


739,  115  Pae.  Eep.  922,  holding  that 
an  action  for  damages  would  lie. 

Where,  after  a  lease  of  water  to 
plaintiff  by  defendant,  a  third  person 
was  decreed  to  be  the  owner  of  a 
part  of  the  leased  water,  so  plaintiff 
was  deprived  of  such  part,  plaintiff 
was  entitled  to  damages  for  the  loss. 
Tilton  V.  Sterling  etc.  Co.,  28  Utah 
173,  77  Pac.  Eep.  758,  107  Am.  St. 
Kep.  689. 

See,  also,  Knowles  v.  Leggett,  7 
Colo.  App.   265,  43  Pae.  Kep.  154. 

The  recovery  for  a  breach  of  a 
contract  can  not  be  defeated  because 
an  injunction  was  issued  restraining 
the  granting  party  from  diverting  the 
water.  Sample  v.  Fresno  etc.  Co.,  129 
Cal.  222,  61  Pae.  Eep.  1085;  Orr  Wa- 
ter-Ditch Co.  V.  Eeno  W.  Co.,  19  Nev. 
60,  6  Pac.  Eep.  72,  where  it  was  held 
that  for  a  breach  of  a  contract  by 
the  failure  to  repair  a,  ditch,  an  ac- 
tion for  damages  would  lie. 

See,  also,  Crowder  v,  McDonnell,  21 
Mont.  367,  54  Pac.  Eep.  43. 

See,  also,  Eoberts  v.  Crafts,  141  Cal. 
20,  74  Pac.  Eep.  281;  Anderson  v. 
Adams,  43  Ore.  621,  74  Pae.  Eep.  215 ; 
Ferrea  V.  Chabot,  63  Cal.  564,  Id.,  121 
Cal.  233,  53  Pae.  Eep.  689;  Booth  v. 
Chapman,  59  Cal.  149;  Pallett  v. 
Murphy,  131  Cal.  192,  63  Pac.  Eep. 
366;  Stoner  v.  Mau,  11  Wyo.  366,  72 
Pac.  Eep.  193;  Gliek  v.  Weatherwax, 
14  Wash.  560,  45  Pac.  Eep.  156 ;  Gag- 
non  V.  Molden,  15  Idaho  727,  99  Pae. 
Eep.  965;  Northern  Colo.  Irr.  Co.  v. 
Eichards,  22  Colo.  450,  45  Pae.  Eep. 
423;  Pawnee  etc.  Co.  v.  Jenkins,  1 
Colo.  App.  425,  29  Pae.  Eep.  381; 
iicvitt  V.  San  Jacinto  ^e.  Dist.,  124 


Cal.  186,"  56  Pac.  Eep.  893 ;  Western 
etc.  Co.  V.  Chapman,  8  Kan.  App. 
778,  59  Pac.  Eep.  1098;  Hargrave  v. 
Hall,  3  Ariz.  252,  73  Pac.  Eep.  400; 
Eocky  Ford  etc.  Co.  v.  Simpson,  5 
Colo.  App.  30,  36  Pae.  Eep.  638; 
Candler  v.  Washoe  Lake  etc.  Co.,  28 
Nev.  151,  80  Pac.  Eep.  751;  Hutchin- 
son V.  Mt.  Vernon  etc.  Co.,  49  Wash. 
469,  95  Pac.  Eep.  1023;  Barstow  Irr. 
Co.  V.  Cleghon,  41  Tex.  Civ.  App. 
531,  93  S.  W.  Eep.  1020;  Farmers' 
etc.  Co.  V.  New  Hampshire  etc.  Co., 
40  Colo.  467,  92  Pac.  Eep.  290;  Crow 
V.  San  Joaquin  etc.  Co.,  130  Cal.  309, 
62  Pac.  Eep.  562,  1058;  City  of  Ysleta 
V.  Babitt,  8  Tex.  Civ.  App.  432,  28 
S.  W.  Eep.  703;  Eaywood  etc.  Co.  v. 
Wells,  32  Tex.  Civ.  App.  545,  77  S. 
W.  Eep.  253;  Mabb  v.  Stewart,  147 
Cal.  413,  81  Pac.  Eep.  1073;  Id.,  133 
Cal.  556,  65  Pac.  Eep.  1085;  Clague 
v.  Tri-State  Land  Co.,  84  Neb.  499, 
121  N.  W.  Eep.  570,  133  Am.  St. 
Eep.  637;  Dunbar  v.  Montgomery,  — 

Tex.  Civ.  App.  ,  119  S.  W.  Eep. 

907;  Miller  v.  Mt.  Nebo  L.  &  Irr.  Co., 
37  Utah  1,  106  Pac.  Eep.  504;  TJlrich 

V.  Pateros  W.  Ditch  Co.,  Wash. 

,  121  Pae.  Eep.  818. 

T  Crow  V.  San  Joaquin  etc.  Co.,  130 
Cal.  309,  62  Pae.  Eep.  562,  1058; 
Colorado  Canal  Co.  v.  McFarland,  94 
S.  W.  Eep.  400;   Sisk  v.  Gravity  ete. 

Co.,  Tex.   Civ.   App.   ,   113 

S.  W.  Eep.  195;  Clague  v.  Tri-State 
etc.  Co.,  84  Neb.  499,  121  N.  W.  Eep. 
570,  133  Am.  St.  Eep.  637;  Sample 
v.  Fresno  etc.  Co.,  129  Cal.  222,  61 
Pae.  Eep.  1085;  Northern  Colorado 
etc.  Co.  V.  Eichards,  22  Colo.  450,  45 
Pac.  Eep.  423. 
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guage  of  the  contract  requires  the  company  to  account  to  each 
of  the  consumers,  respectively,  or,  by  the  use  of  any  words,  im- 
ports a  separate  right  of  action,  the  contract  is  several,  and  each 
consumer  may  sue  upon  a  breach  for  the  damages  sustained  by 
himself,  without  joining  the  other  consumers.®  A  consumer  may 
recover  damages  for  the  breach  of  a  contract  of  an  irrigation  dis- 
trict agreeing  to  furnish  him  with  water.^ 

It  is  held,  however,  that  where  the  consumer  did  not  put  his 
land  in  a  proper  state  of  cultivation,  and  failed  to  avail  himself 
of  the  offer  of  the  company  to  furnish  the  water,  and  did  not  seek 
to  minimize  the  injury,  that  he  was  not  entitled  to  recover  dam- 
ages, ^o 

Where  an  agent  makes  a  contract  on  behalf  of  his  principal  to 
furnish  a  certain  quantity  of  water,  in  excess  of  his  authority,  he 
is  personally  liable  thereon,  under  an  implied  warranty  of  authority, 
for  damages  for  the  failure  of  the  principal  to  furnish  such  water, 
even  though  he  made  no  false  representations  concerning  his  au- 
thority, ^i 

§  1669.  Damages  caused  by  the  breakage  of  works. — Water,  at 
times,  is  a  most  dangerous  element  even  flowing  in  its  natural  con- 

8  Consolidated  Canal  Co.  v.  Peters,  transfer  a  title  to  the  water  rights, 
6  Ariz.  80,  46  Pae.  Kep.  74.  but  did  not  induce  the  purchaser  to 

9  Hewitt  V.  San  Jacinto  etc.  Irr.  enter  into  the  contract  by  fraud,  and 
Dist.,  124  Cal.  186,  56  Pac.  Bep.  893,  their  attempt  to  carry  out  the  terms 
where  it  is  said:  "An  irrigation  of  the  contract  after  it  was  made 
district  may  be  sued.  Boehmer  v.  was  free  from  bad  faith,  the  pur- 
Big  Kock  Creek  Irr.  Dist.,  117  Cal.  chaser  in  a  suit  for  damages  can  re- 
19,  48  Pac.  Eep.  908.  And  it  was  cover  moneys  paid  on  the  purchase 
observed  in  that  case  that  'the  legis-  price  and  the  expenses  legitimately 
lature  did  not  intend  that  such  actions  incurred  in  pursuance  of  the  contract, 
should  be  profitless  to  the  parties.'  but  is  not  entitled  to  damages  for 
Damage  being  proved  to  result  from  the  loss  of  the  bargain.  Babcoek- 
the  default  of  the  district,  the  ap-  Cornish  Co.  v.  Urquart,  53  Wash.  168, 
propriate   judgment   should   have  fol-  101  Pac.  Eep.  713. 

lowed,"  See,    also,    Mabb    v.    Stewart,    147 

10  Carr  v.  Miller-Morris  etc.  Co.,  Cal.  413,  81  Pac.  Eep.  1073,  133  Cal. 
105  La.  239,  29  So.  Eep.  715.  556,  65  Pac.  Eep.  1085. 

See,   also,   Cotton   v.   Jennings   Irr.  11  Anderson  v.  Adams,  43  Ore.  621, 

Co.,  108  La.  4,  32  So.  Eep.  193.  74  Pac.   Eep.   215. 

Again,    where   the   owners    of   land  See,  also,  Sommerville  v.  Idaho  Irr. 

contract  to  sell  it,  together  with  cer-      Co.,  Idaho  ,  123  Pac.  Eep. 

tain  water  rights,  and  are  unable  to  302. 
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ditioD,  without  the  influence  of  man ;  and,  when  formally  restrained 
by  the  works  of  man,  it  suddenly  breaks  through  its  barriers  and 
tears  through  the  lands  below  to  the  great  destruction  of  life  and 
property,  it  becomes  even  more  dangerous.  Therefore,  in  a  pre- 
vious section  of  this  work,  we  stated  to  the  effect  that  it  is  the 
duty  of  all  irrigation  or  water  companies,  especially  in  the  con- 
struction of  dams  and  reservoirs  for  the  storage  or  the  holding 
back  of  great  quantities  of  wa^er,  to  so  construct  them  that  they 
will  be  of  such  a  strength  as  to  withstand  all  pressure  of  water 
on  both  ordinary  and  extraordinary  occasions,  so  far  as  skilled 
human  foresight  can  determine,  and  with  that  reasonable  degree 
of  care  as  is  commensurate  with  the  nature  and  magnitude  of  the 
undertaking,  in  order  to  protect  the  lives  and  property  of  those 
below.  1  This  is  the  common  law  rule,  as  adopted  by  the  leading 
English  case  upon  the  subject.  And,  *ander  that  rule,  the  person 
who  stores  water  upon  Ms  premises,  which  is  likely  to  do  injury 
if  it  escapes,  is  held  to  keep  it  there  at  his  peril,  and  that  he  is 
prima  facie  answerable  for  all  damages  which  are  the  natural  con- 
sequence of  its  escape,  and  that,  too,  without  proof  of  actual  negli- 
gence, or  the  want  of  reasonable  care,  upon  the  part  of  the  owner 
of  the  works  so  storing  the  water.^ 

The  English  rule  as  laid  down  in  the  case  of  Rylands  v.  Fleteher,^ 
has  been  literally  followed  by  some  of  the  American  courts,  where 

1  For  the  character  of  construction      default;   or,  perhaps,  that  the  escape 
of  works,  see  Sec.  836.  was    the    consequence    of  vis    major, 

2  Eylanda  v.  Fletcher,  L.  E.  3  H.  L.      or  the  act  of  God. ' ' 

330,   37   L.   J.   Exch.   N.    S.    161,   19  See,   also,    Barber    v.     Nottingham 

L.   T.   N.   S.   220;   affirming  L.   E.   1  Canal  Co.,  15  C.  B.  N.  S.  726,  33  L. 

Exch.    265,    12    Jur.    N.    S.    603,    14  J.  C.  P.  N.  S.  193,  10  Jur.  N.  S.  260, 

Week.    Eep.    799,     which    reversed    3  9  L.  T.  N.  S.  829,  12  Week.  Eep.  376, 

Hurlst.   &  C.   774,  where  it  is   said:  where  it  was  held  that  the  owner  of 

"We  think  that  the  true  rule  of  law  a  reservoir  was  not  relieved  from  lia- 

is,  that  the  person  who,  for  his  own  bility  for  injuries  to  a  mine  by  the 

purposes,  brings  on  his  land  and  col-  fact   that   the   flooding    of   the    mine 

lects  and  keeps  there  anything  likely  was  caused  by  the  sinking  of  a  shaft 

to  do  mischief  if  it  escapes,  must  keep  by  the  mine  owner,  which,  from  the 

it  at  his  own  peril;   and  if  he  does  porous  nature  of  the  ground,  caused 

not  do  so,  is  prima  facie  answerable  the  water  to  seep  from  the  reservoir 

for  all  the  damage  which  is  the  nat-  into  the  mine,  without  the  mine  own- 

ural   consequence   of   its   escape.     He  er's  fault, 

can   excuse   himself   by  showing   that  3  Supra. 
the   escape   was   owing   to   plaintiff's 
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injuries  were  caused  by  the  breaking  away  or  the  leakage  of  water 
from  storage  reservoirs,  and  from  dams  holding  back  great  quan- 
tities of  water.*  But  this  ruling  has  been  rejected  in  other  States.^ 
The  effect  of  the  English  rule,  as  can  be  readily  seen,  is  to  make 
the  owners  of  all  such  works  absolute  insurers  against  all  dam- 
ages, and  to  remove  the  question  of  negligence  entirely,  and  to  hold 
that  if  the  injury  occurs  the  owner  is  liable  in  damages  without  re- 
gard to  his  negligence.  Therefore,  some  of  the  American  courts 
have  refused  to  follow  literally  the  rule,  but  hold  that.it  is  not  ap- 


4  In  the  case  of  Defiance  Water  Co. 
V.  Olinger,  54  Ohio  St.  532,  44  N.  E. 
Rep.  238,  32  L.  R.  A.  736,  the  Court, 
after  citing  the  case  of  Eylands  v. 
Fletcher,  supra,  said:  "The  general 
rule,  as  above  stated,  seems,  on  prin- 
ciple, just.  The  person  whose  grass 
or  corn  is  eaten  down  by  the  escaping 
cattle  of  his  neighbor,  or  whose  mine 
is  flooded  from  his  neighbor's  reser- 
voir, or  whose  cellar  is  invaded  by  the 
filth  of  his  neighbor's  privy,  or  whose 
habitation  is  made  unhealthy  by  the 
fumes  or  noisome  vapors  of  his  neigh- 
bor's alkali  works,  is  damnified  with- 
out any  fault  of  his  own ;  and  it  seems 
but  reasonable  and  just  that  the 
neighbor,  who  has  brought  something 
on  his  own  property  which  was  not 
naturally  there,  harmless  to  others  so 
long  as  it  is  confined  to  his  own  prop- 
erty, but  which  he  knows  to  be  mis- 
chievous if  it  gets  on  his  neighbor's, 
should  be  obliged  to  make  good  the 
damage  which  ensues  if  he  does  not 
succeed  in  confining  it  to  his  own 
property. ' ' 

When  a  land  owner  collects  a  lake 
on  his  land  and  permits  the  water  to 
escape  and  destroy  the  land  and  prop- 
erty of  an  adjoining  owner,  he  be- 
comes liable  for  the  damages  occa- 
sioned thereby,  regardless  of  the  ques- 
tion of  negligence  in  its  construction. 
Texas  etc.  E.  Co.  v.  O'Mahoney,   24 


Tex.  Civ.  App.  631,  60  S.  W.  Rep. 
902. 

See,  also,  Gorham  v.  Gross,  125 
Mass.  232,  28  Am.  Rep.  224;  South- 
ard V.  Brooklyn,  1  App.  Div.  175, 
37  N.  Y.  Supp.  136;  Cahill  v. 
Eastman,  18  Minn.  324,  10  Am.  Rep. 
184;  Clear  Creek  etc.  Co.  v.  Kil- 
kenny, 5  Wyo.  38,  36  Pae.  Rep.  819; 
Pixley  V.  Clark,  35  N.  Y.  520,  91  Am. 
Dec.  299;  Harwood  v.  Benton,  32  Vt. 
724;  Wilson  v.  New  Bedford,  108 
Mass.  261,  11  Am.  Rep.  352. 

But  see  Scott  v.  Longwell,  139  Mich. 
12,  102  N.  W.  Rep.  230,  5  Ann.  Gas. 
679;  Pennsylvania  etc.  Co.  v.  Sander- 
son, 113  Pa.  St.  126,  6  Atl.  Rep.  453, 
57  Am.  St.  Rep.  445;  Marshall  v. 
Welwood,  38  N.  J.  Law  339,  20  Am. 
Dec.  394. 

Damages  to  a  riparian  owner 
caused  by  another  maintaining  a  dam, 
boom,  and  pier  in  the  river,  are  re- 
coverable, irrespective  of  the  negli- 
gence of  the  latter,  provided  the  dam- 
ages are  caused  by  the  obstructions 
in  the  river.  Gibson  v.  Cascade  Lbr. 
Co.,  54  Wash.  289,  103  Pac.  Rep.  11. 

5  Losee  v.  Buchannan,  51  N.  Y.  476, 
10  Am.  Rep.  623;  Moore  v.  Berlin 
etc.  Co.,  74  N.  H.  305,  67  Atl.  Rep. 
578,  11  L.  R.  A.,  N.  S.,  284,  124 
Am.  St.  Rep.  968,  13  Am.  &  Eng. 
Ann.  Cas.  217;  Pennsylvania  Coal  Co. 
V.  Sanderson,  113  Pa.  126,  6  Atl.  Rep. 
453,  57  Am.  Rep.  445. 
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plicable  to  every  case  of  the  storage  of  water,  and  that  the  right 
of  recovery  for  such  injuries  depends  upon  the  negligence  of  the 
owner,  or  upon  his  want  of  reasonable  care  in  the  construction  and 
maintenance  of  sueh  works.  ^  To  be  sure,  it  does  not  require  the 
same  degree  of  care  to  construct  a  small  reservoir  as  is  required 
in  the  construction  of  one  of  a  larger  type.  Neither  does  it  require 
the  same  degree  of  care  in  the  construction  of  a  ditch  or  canal  used 
in  the  conveying  of  water  to  tke  place  of  use  as  is  required  in  the 
construction  of  a  reservoir.  In  the  former  the  water  is  not  re- 
strained and  the  pressure  is  but  comparatively  slight,  while  in  the 
latter  the  water  is  restrained  and  the  pressure  is  small  or  great 
according  to  the  size  of  the  reservoir.'^  But,  in  either  case,  why 
one,  who  constructs  a  reservoir  upon  his  own  premises  and  stores 
water  therein,  which  he  knows  to  be  "a  movable,  wandering 
thing, ' '  8  and  always  seeking  to  escape,  should  be  absolutely  re- 
lieved from  aU  liability  for  damage  when  it  does  break  out  and 
injure  the  property  of  innocent  parties,  who  are  not  "in  any  way 
connected  with  the  enterprise,  simply  because  it  can  not  be  proven 
that  the  reservoir  owner  was  guilty  of  actual  negligence,  or  had 
failed  to  exercise  ordinary  care  in  the  construction  and  maintenance 
of  sueh  works,  we  are  unable  to  see.  We  are,  therefore,  very  much 
inclined  to  hold  that  the  English  rule  is  the  correct  one,  and  that 
a  person  who  so  stores  water  upon  his  land  does  so  at  his  peril, 
and  is  liable  for  the  actual  injuries  in  damages  which  are  the  di- 
rect and  proximate  result  of  the  breaking  out  of  the  water,  and 
that,  too,  without  the  proof  of  actual  negligence,  or  the  want  of 
ordinary  care,  upon  the  part  of  the  owner  of  such  works.  All 
parties  storing  water  upon  their  lands  should  also  be  held  to  the 
same  rule.  The  man  who  constructs  a  duck  pond,  requiring  slight 
skill  or  care,  upon  his  own  land  should  be  liable  for  damages  if  the 
water  does  break  out  and  ruin  his  neighbor's  garden  or  floods  his 
cellar.  So,  again,  the  corporations  constructing  these  enormous  res- 
ervoirs throughout  the  West,  which  reservoirs  cover,  at  times,  thou- 
sands of  acres  of  land,  and  the  waters  of  which  are  a  hundred  feet 
or  over  in  depth,  and  where  the  water  pressure  is  very  great,  re- 
quiring the  exercise  of  the  greatest  amount  of  skill  and  care  in 

6  See  authorities  cited  in  the  next  For     damages     from     ditches    and 

section.  canals,  see  Sees.  1672,  1673. 

TSee  Sec.  1670.  8  11  Blackstone  Comm.  18. 
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their  construction  and  maintenance,  should  be  held  to  the  same 
rule  that  they  are  liable  for  all  damage  resulting  from  breakage  and 
overflow.  If  the  English  rule  is  adopted  and  enforced  by  the 
courts  of  this  country,  it  will  result  in  better  constructed  dams  and 
reservoirs,  fewer  breakages,  and,  of  course,  less  actual  injury  to 
life  and  property,  and,  at  the  same  time,  less  damage  from  the  fail- 
ure of  the  company  to  furnish  the  water  when  it  is  needed  by  the 
settlers.  The  trouble  of  it  is  that  many  of  these  enterprises  are 
projected  by  speculators  and  are  upon  the  boom  order.  And,  al- 
though, under  the  recent  statutes  in  the  various  States,  the  works 
must  be  constructed  under  the  supervision  and  inspection  of  some 
State  official,^  usually  the  State  engineer,  dams  and  reservoirs  have 
been  in  the  past,  and  undoubtedly  will  be  in  the  future,  hurriedly 
and  unsMUfuUy  constructed.  Settlers  have  been  and  are  being 
induced  by  advertising  agents  to  come  and  settle  the  lands,  at  times, 
in  the  very  path  of  destruction,  should  the  water  break  out;  and, 
then,  when  it  does  break  out  and  ruin  the  homes  and  farms,  and 
perhaps  destroy  the  lives  of  the  settlers  and  their  families,  to  hold 
to  the  rule  that  before  damages  can  be  recovered  that  the  burden 
is  upon  the  plaintiff  to  prove  that  the  company  was  guilty  of  actual 
negligence,  or  that  it  failed  to  use  reasonable  care  in  the  construction 
and  maintenance  of  such  reservoirs  and  dams,  is  in  our  opinion  en- 
tirely wrong.  And,  if  the  courts  do  not  adopt  the  English  rule  as 
to  such  liability,  the  legislature  should,  as  is  the  case  in  Colorado,!^ 
where  the  statute  places  an  absolute  liability  upon  the  owners  of 
reservoirs  for  all  damages  arising  from  leakage,  or  overflow  of  the 
water,  or  by  floods  caused  by  the  breakage  of  embankments,  and 
which  statute  is  held  by  the  Supreme  Court  of  that  State  to  be 
simply  an  affirmation  of  the  common  law  principle.ii 

§  1670.    Liability  for  negligence — Damages  from  reservoirs. — 

In  any  event,  whether  the  strict  rule  of  liability  under  the  common 
law,  as  discussed  in  the  previous  section,  i  is  adopted  or  not  as  to  rule 
of  decision  in  any  State,  any  person  storing  water  upon  his  land 

j  ¥01    laws    of    State    control,     see  Sampson,    48    Colo.   285,     110    Pac. 

Sees.    1337-1367.  Rep.  79. 

10  See  Mills'  Ann.  Stat.,  Sec.  2272.  See,    also,     for    statutory   liability, 

11  Sylvester  v.  Jerome,  19  Colo.  128,  Sec.   1671. 

34  Pae.  Rep.  760 ;  Garnett  etc.  Co.  v.  1  See  Sec.  1669. 

193 — ^Kin.  on  Irr. 
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is  liable  for  all  injuries  caused  by  the  escape  of  the  same  and  due 
to  actual  negligence,  or  from  the  want  of  reasonable  or  ordinary 
care  in  the  construction  or  maintenance  of  the  works  used  for  the 
storage  of  the  water.2  But  the  interchangeable  terms  "reasonable 
care"  or  "ordinary  care"  used  in  this  connection  are  relative. 
That  is  to  say,  it  does  not  take  the  same  degree  of  engineering  skill 
to  construct  a  small  reservoir  as  it  does  a  large  one.  And,  there- 
fore, what  would  be  reasonable  care  in  the  construction  of  a  small 
reservoir,  where  the  water  is  retained  by  a  natural  depression  of 
the  earth  and  a  brush  and  earthen  dam,  but  where,  even  if  it  does 
break  out  it  will  do  little  or  no  damage,  might  be  the  most  flagrant 
negligence  in  the  construction  of  a  large  reservoir  covering  per- 
haps thousands  of  acres  of  land,  and  where  the  water  pressure  is 
very  great  upon  the  dam  and  natural  embankments.  Therefore, 
the  degree  of  care  which  must  be  exercised  in  the  construction  and 
maintenance  of  these  works  is  not  the  same  in  all  cases  of  stored 
water.  No  rule  can  be  stated  which  will  be  applicable  to  all  cases ; 
but,  in  those  States  which  hold  that  the  liability  for  injuries  caused 
by  the  escape  of  the  water  depends  upon  the  question  of  negli- 
gence or  ordinary  care  exercised  by  the  owners  of  such  works  in 
their  construction  and  maintenance,  it  must  also  depend  upon  the 
facts  and  circumstances  surrounding  each  particular  case.  As  is 
said  by  Mr.  Farnham:  ^  "There  are  many  cases  where  water  can 
be  stored  with  comparative  safety,  and  where  the  effect  of  its  es- 

2  Griffith    V.    Lewis,    17    Mo.    App.  be  likewise  a  bad  precedent  to  exon- 

605;   Defiance  Water  Co.  v.   Olinger,  erate  the  defendants,  otherwise  clearly 

54  Ohio  St.  Eep.  532,  44  N.  E.  Bep.  negligent,    because    a    settler    below 

238,  32  L.  E.  A.  736.  them    did    not   avail   himself    of    the 

In  Montana  it  is  held  that  the  fact  statutes  quoted,  which,  as  we  have 
that  one  knew  of  the  dangerous  eon-  said,  were  a,  permission  expressly  ao- 
dition  of  a  dam,  and  failed  to  insti-  corded  to  him,  but  certainly  were 
tute  special  proceedings  provided  by  never  intended  to  shield  those  who 
the  Act  of  Feb.  16,  1877,  giving  per-  were  careless  from  liability  in  dam- 
sons living  on  a  stream  below  a  dam,  ages  for  the  consequences  of  negli- 
who  deem  the  same  insecure,  the  right  gently  maintaining  a  fearful  danger 
to  institute  proceedings  to  have  the  to  those  lawfully  occupying  their 
dam  declared  dangerous,  will  not  bar  homes  below  the  point  of  such  dan- 
an  action  by  him  for  damages  caused  ger. ' ' 

by  a  subsequent  breaking  of  the  dam.  See,    also,    Frederick    v.    Hale,    42 

HoUenbeck  v.  Dingwell,  16  Mont.  335,  Mont.  153,  112  Pac.  Eep.  70. 

40   Pac.  Eep.   863,   50   Am.   St.  Eep.  3  3  Eamham  on  Waters  and  Water 

502,   the   Court   saying:      "It   would  Eights,   Sec.  982. 
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cape  will  be  slight,  while  in  other  cases  the  attempt  to  store  is  at- 
tended with  such  imminent  danger,  and  the  result  of  a  breaking 
away  of  the  water  would  be  so  disastrous,  that  the  one  attempting 
the  storage  may  well  be  required  to  take  all  the  risk  of  the  enter- 
prise. Therefore,  no  rule  can  be  stated  which  will  be  applicable 
to  all  cases,  but  the  extent  of  liability  must  be  determined  from 
the  circumstances  of  each  case  as  it  arises." 

Again,  a  distinction  must  be  made  as  to  the  ordinary  care  which 
must  be  exercised  in  the  construction  and  maintenance  of  dams  and 
reservoirs  and  the  construction  and  maintenance  of  ditches  and 
canals,  the  damages  caused  by  which  we  will  discuss  in  following 
sections.*  It  is  generally  held  that  the  owners  of  ditches  and 
canals,  even  in  those  States  which  by  legislative  enactment  the  lia- 
bility for  injuries  from  the  escape  of  water  from  reservoirs  is  fixed,^ 
are  held  only  to  the  exercise  of  ordinary  care.  This  follows  the  rule 
that  the  greater  the  risk  the  greater  is  the  care  which  must  be  ex- 
ercised. As  was  said  in  a  recent  Colorado  case,  in  discussing  this 
distinction:  "A  ditch  carrying  water  can,  by  the  exercise  of  or- 
dinary care,  be  rendered  harmless.  The  carrying  of  water  through 
ditches  is  not  a  dangerous  or  menacing  vocation — the  water  is  not 
restrained  and  the  pressure  is  but  slight — ^while  in  a  reservoir,  the 
water  is  restrained  and  the  pressure  is  very  great,  so  great  that 
the  exercise  of  the  greatest  amount  of  care  and  skill  may  not  pre- 
vent the  water  from  effecting  its  escape. ' '  ^ 

So,  in  applying  the  rule  of  negligence  or  ordinary  care  to  reser- 
voir and  dam  cases,  and  in  all  cases  where  barriers  are  placed  in 
natural  streams  to  hold  back  their  waters,  the  courts  hold  that  a 
much  greater  degree  of  care  must  be  exercised  than  is  the  rule 
in  ditch  and  canal  cases.  The  one,  storing  water  under  pressure, 
must  exercise  such  a  degree  of  skill  in  each  case  in  the  construction 
and  maintenance  of  his  works  as  is  commensurate  with  the  magni- 
tude of  the  undertaking.  They  must  be  so  constructed  by  such  en- 
gineering skill  as  to  withstand  ordinary  and  extraordinary  floods, 
and  are  not  relieved  from  liability  for  damage  caused  by  their 
breaking  away,  except  such  as  comes  strictly  within  the  terms  of  act 
of  God  or  vis  major.  This  was  the  rule  adopted  by  the  United  States 
Circuit  Court  of  Appeals  in  what  are  known  as  the  Salton  Sea 

4  See  Sees.  1672,  1673.  Colo.  285,  110  Pao.  Rep.  79,  1  Water 

5  See  Sec.  1671.  and  Min.  Cas.  Ann.  610. 

6  Garnet   etc.   Co.  v.   Sampson,   48 
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cases,T  where  an  irrigation  company  constructed  the  intakes  frojn 
the  Colorado  Kiver  into  its  canal  without  headgates  or  other  means 
of  controlling  the  flow,  by  reason  of  which,  in  a  time  of  flood,  the 
water  flowed  through  in  such  a  volume  as  to  wash  away  the  river 
bank  and  overflow  the  lands  of  others,  and  for  which  damages 
were  awarded,  and  where  the  Court  said:  "The  fact  that  an  ex- 
traordinary flood  came  down  the  river,  contributing  to  the  disaster, 
does  not  relieve  the  defendant  from  responsibility.  Under  the  con- 
ditions prevailing  in  that  locality  and  known  to  have  existed  for 
many  years,  it  was  the  duty  of  the  defendant  to  have  maintained 
proper  control  of  the  waters  at  its  headgates";  quoting  Kinney  on 
Irrigation,  First  Edition,  Section  314,  which  is  as  follows :  "It  is  the 
duty  of  all  irrigation  companies  in  building  ditches,  canals,  aque- 
ducts, reservoirs,  and  other  works,  to  so  construct  them  that  so  far  as 
human  foresight  can  reasonably  determine  the  lives  and  property  of 
the  people  living  below  them  will  be  safe  from  breakage  and  over- 
flow. Where  a  company  constructs  a  ditch  which  passes  over  the  land 
of  others  it  is  bound  to  construct  it  and  use  it  so  as  not  to  injure 
those  Mnds  regardless  of  the  question  as  to  who  has  the  older  right 
or  title;  and  if  through  any  fault  or  neglect  of  the  owner  of  the 
ditch  in  not  properly  constructing,  managing,  and  repairing  the 
ditch,  the  water  overflows  or  breaks  through  the  banks,  and  destroys 
or  damages  the  lands  of  others,  either  by  washing  away  the  crops 
or  soil,  or  covering  the  land  with  sand  or  debris,  the  owner  of  the 
ditch  is  liable  for  such  injury.  However,  the  owners  of  the  ditch 
or  canal  may  not  be  held  liable  for  what  is  known  as  an  act  of  God, 
unless  the  acts  of  the  owner  are  combined  with  it  in  such  a  manner 
as  to  render  him  liable. ' '  ^    And,  again,  as  was  held  in  a  recent 

7  California  Dev.  Co.  v.  New  Liver-  negligence,  in  the  failure  to  make  re- 
pool  Salt  Co.,  172  Fed.  Eep.  792,  97  paira,  the  case  was  decided  upon  that 
C.  C.  A.  214.                      1  theory,  and  that  one  who  collects  wa- 

8  And  also  quoting  Kinney  on  Irr.,  ter  on  his  own  premises  liable  to  es- 
1st  Ed.,  Sec.  315.  cape,  and,  if  it  should  escape,  likely 

In  the  case  of  Defiance  Water  Co.  to  cause  mischief,  must  at  least  use 
V.  OUnger,  54  Ohio  St.  532,  44  N.  E.  reasonable  care  to  restrain  it.  If  for 
Bep.  238,  32  L.  E.  A.  736,  where  the  want  of  such  care  it  escapes  and  in- 
Court  held  that  the  common  law  rule  jures  persons  or  property  rightfully 
as  laid  down  in  Eylands  v.  Fletcher  on  adjoining  premises,  he  is  answer- 
was  the  correct  rule  of  liability  with-  able  for  damages  sustained  on  account 
out  proving  negligence,  but  because  thereof, 
the  defendant  had  expressly  pleaded 
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Oregon  case:  ^  "The  true  test,  considering  all  the  circumstances, 
is,  ought  a  competent  and  skillful  engineer  reasonably  to  have  an- 
ticipated such  a  flood  as  caused  the  damage  to  the  plaintiff  and  to 
have  made  provisions  therefor!"  But  even  this  rule  is  not  as 
strong  as  that  laid  down  in  the  Salton  Sea  cases,  as  even  competent 
engineers  are  liable  to  mistakes.  In  that  ease  the  Court  held  that 
it  was  the  absolute  duty  of  the  defendant  to  have  maintained  proper 
control  of  the  water  at  its  headgates,  and  the  fact  of  extraordinary 
flood  did  not  relieve  the  defendant  from  responsibility.^" 

Floods  that  are  of  periodical  occurrence  must  be  guarded  against 
by  the  ditch  owner,  as  it  is  possible  to  take  precautions  against 
floods,  of  this  nature.il 

Upon  the  other  hand,  where  the  owner  is  not  made  the  insurer 
by  statute,  there  is  no  liability  from  floods,  except  for  negligence  or 
want  of  reasonable  care.  12 

§  1671.  Liability  fixed  by  statute — Damages  caused  by  the 
breakage  of  works. — The  ninth  section  of  the  Act  of  Congress  of 
July  26,  1866,1  provides:  "But  whenever  any  person,  in  the  con- 
struction of  any  ditch  or  canal,  injures  or  damages  the  possession 
of  any  settler  on  the  public  domain,  the  party  committing  such  in- 

9  Price  V.  Oregon  E.  Co.,  47  Ore.  Eep.  784 ;  Town  of  Jefferson  v.  Hicks, 
350,  83  Pac.  Eep.  843.  23  OUa.   684,   102  Pae.  Eep.   79,   24 

10  See,   also,   Howell   v.   Big   Horn     L.  E.  A.,  N.  S.,  214. 

Basin  Col.  Co.,  14  Wyo.  14,  81  Pac.  Jn  an  early   case  in  California   of 

Eep.    785,  ,1   L.   E.    A.,   N.    S.,    596,  Todd  v.  Coehell,  17  Cal.  97,  in  an  ac- 

where  the  Court  held  that  in  reservoir  tion  for  damages  for  the  breaking  of 

cases    the    owners    were   held    to    the  a  small  reservoir,  the  Court  instructed 

strict  rule  of  liability,  but  in  ditch  or  the  jury  that  to  entitle  the  plaintiff 

canal  cases  the  owners  were  held  only  to   recover,   it   must   appear   that   the 

to   ordinary   or   reasonable   care.  breaking  of  the  reservoir  resulted  from 

11  The  Salton  Sea  Cases,  172  Fed.  gross  negligence  of  the  defendants. 
Eep.  820,  97  C.  C.  A.  242;  Burbank  This  instruction  was  held  erroneous, 
V.  West  Walker  Eiver  Ditch  Co.,  13  but  the  Court  held  that  it  was  cured 
Nev.   431;    Fairbury   v.    Chicago    etc.  by  other  instructions. 

Co.,  79  Neb.  854,  113  N.  W.  Eep.  535,  1  Eev.  Stat,  of  U.  S.,  Sec.  2339;   7 

13  L.  E.  A.,  N.  S.,  542.  Fed.    Stat.    Ann.,    1905,    p.    1090;    2 

12  Proctor  V.  Jennings,  6  Nev.  83,  3  TJ.  S.  Comp.  Stat.,  1901,  p.  1437;  14 
Am.  Eep.  240,  4  Morr.  Min.  Eep.  265 ;  Stat.  L.  253. 

Mathews  v.  Kinsell,  41  Cal.  512;  Li-  For   construction   of  above  section, 

Bonbee  v.   Monroe  etc.   Co.,   18   Utah      see  Sees.  611-619,  933,  934. 
343,  54  Pac.  Eep.  1009,  72  Am.  St, 
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jury  or  damage  shall  be  liable  to  the  party  injured  for  sueh  injury 
or  damage."  And,  under  the  Eight  of  Way  Act  of  March  3, 1891,2 
the  clause  quoted  above  was  re-enacted.  This  section  has  been 
generally  construed  as  referring  only  to  the  injuries  resulting  "in 
the  construction"  of  sueh  works  and  not  as  fixing  the  liability  for 
the  breakage  of  such  works  after  the  same  were  constructed.* 

In  Colorado  and  Wyoming  it  is  provided  that  the  owners  of  reser- 
voirs shall  be  liable  for  all  damages  arising  from  leakage  or  over- 
flow of  the  waters  therefrom,  or  by  floods  caused  by  the  breaking 
of  the  embankments  of  such  reservoirs.*  This  section  is  held  to 
be  simply  an  afltonation  of  the  common  law  rule,  discussed  in  the 
previous  section.^  This  rule  has  been  upheld  as  constitutional  by 
the  courts,  which  also  hold  that  the  liability  was  sufficiently  abso- 
lute, as  imposed  by  its  terms,  to  relieve  the  plaintiff  in  an  action 
for  damages  from  alleging  and  proving  negligence.^    And  it  is  also 


2  6  Fed.  Stat.  Ann.,  1905,  p.  508; 
2  TI.  S.  Comp.  Stat.,  1901,  p.  1570; 
26  Stat.  L.  1102. 

For  the  construction  of  the  above 
section,  see  Sees.  938-940. 

3  See  MeGuire  v.  Brown,  106  Gal. 
660,  39  Pae.  Eep.  1060,  30  L.  B.  A. 
384;  Prentice  v.  McKay,  38  Mont. 
114,  98  Pae.  Bep.  1081;  Culbertson 
etc.  Co.  V.  Olander,  51  Neb.  539,  71 
N.  W.  Bep.  298;  Clear  Creek  etc.  Co. 
V.  Kilkenny,  5  Wyo.  38,  36  Pae.  Eep. 
819;  Jennison  v.  Kirk,  98  U.  S.  453, 
25  L.  Ed.  240,  4  Morr.  Min.  Bep. 
504;  Noteware  v.  Steams,  1  Mont.  311, 
4  Morr.  Min.  Eep.  650;  Jacob  v.  Day, 
111  Cal.  571,  44  Pae.  Bep.  243. 

4  3  Colo.  Stat.  Ann.,  Morr.  Ed., 
1911,  Sec.  3213;  Bev.  Stat.  1908,  Sec. 
3213;  Mills'  Ann.  Stat.,  See.  2272; 
Bev.  Stat.  Wyo.,  1899,  See.  974;  Wyo. 
Comp.  Stat.,  1910,  See.  751. 

5  See  Sec.  1669;  Sylvester  v.  Je- 
rome, 19  Colo.  128,  34  Pae.  Eep.  760; 
Garnet  etc.  Co.  v.  Sampson,  48  Colo. 
285,  110  Pae.  Bep.  79,  1  Water  and 
Min.  Cas.  Ann.  610;  Canyon  City  etc. 
B.  Co.  V.  Oxtoby,  45  Colo.  214,  100 
Pae.  Bep.  1127. 


See,  also,  Howell  v.  Big  Horn  Basin 
Col.  Co.,  14  Wyo.  14,  81  Pae.  Bep. 
785,  1  L.  E.  A,  N.  S.,  596,  where  the 
plan  for  the  construction  of  an  ir- 
rigation canal  resulted  in  the  creation 
of  an  extensive  basin,  wherein  a  large 
body  of  water  was  artificially  collected 
and  stored,  it  was  held  that  such  basin 
constituted  a  reservoir,  within  Bev.  St. 
1899,  See.  947,  declaring  that  owners 
of  reservoirs  shall  be  liable  for  all 
damages  arising  from  leakage  or  over- 
flow of  the  waters  therefrom,  or  by 
floods  caused  by  the  breaking  of  em- 
bankments thereof. 

6  "  It  would  be  a  gross  abuse  of  the 
judicial  power  to  construe  away  the 
words  of  the  statute  by  holding  the 
owners  of  reservoirs  exempt  from  lia- 
bility for  damages,  upon  their  proof 
of  the  exercise  of  reasonable  care  and 
caution."  Garnet  etc.  Co.  v.  Samp- 
son, 48  Colo.  285,  110  Pae.  Eep.  79. 

See,  also,  Larimer  County  D.  Co.  v. 
Zimmerman,  4  Colo.  App.  78,  34  Pae. 
Eep.  1111;  Sylvester  v.  Jerome,  19 
Colo.  128,  34  Pae.  Eep.  760;  Canyon 
City  etc.  E.  Co.  v.  Oxtoby,  45  Colo. 
214,  100  Pae.  Eep.  1127;  Mustang  etc. 
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held  in  a  recent  case  that  the  liability  is  the  same,  even  if  they  have 
used  a  natural  hillside  as  a  part  of  the  restraining  wall  and  it 
washes  outJ 

As  we  stated  in  the  previous  section,  we  believe  this  to  be  the 
correct  rule  fixing  the  liability  of  all  who  construct  dams  and  reser- 
voirs for  the  purpose  of  holding  back  and  storing  water.^  So, 
where  the  courts  of  a  State  hold  that  such  a  company  is  absolved 
from  liability  by  showing  that  it  exercised  reasonable  care  in  the 
construction  and  maintenance  of  such  works,  or  worse,  before  a 
party  injured  by  the  breaking  of  such  works  can  recover  damages 
that  he  must  prove  actual  negligence  upon  the  part  of  the  owners 
of  such  works,  a  similar  statute  to  the  above  should  be  enacted  by 
the  legislature. 

§  1672.  Liability  for  neg'ligence — Damages  from  ditches  and 
canals. — But  the  strict  rule  of  liability,  as  laid  down  in  the  cases 
of  dams  and  reservoirs,  and  discussed  in  the  previous  sections,^  is 
not  usually  applied  to  ditches  and  canals,  where  the  water  is  under 
no,  or  comparatively  little,  pressure.  The  carrying  of  water  through 
ditches  and  canals  is  not  a  dangerous  or  menacing  undertaking,  and, 
by  the  exercise  of  ordinary  or  reasonable  care,  it  can  be  rendered 
comparatively  harmless.^  And,  therefore,  even  the  English  courts, 
which  hold  the  owners  of  reservoirs  to  the  strict  liability  for  the 
damages  caused  by  water  escaping  from  such  reservoirs  without 
proof  of  negligence,^  do  not  hold  the  same  rule  of  liability  in  the 
cases  of  water  escaping  from  ditches  and  canals,  upon  the  ground 
that  it  is  not  so  liable  to  escape  except  in  case  of  actual  negligence, 
and,  if  the  water  does  escape  it  is  liable  to  do  little  injury,  as  com- 

Co.  V.  Hissman,  49  Colo.  308,  112  Pao.  drawn  as  between  the  liability  in  res- 

Eep.  800,  where  only  the  measure  of  ervoir  and  ditch  eases. 

damages  was  considered.  See,  also,  Middlekamp  v.  Bessemer 

7  Garnet  ete.  Co.  v.  Sampson,  48  etc.  Co.,  46  Colo.  102,  103  Pac.  Eep. 
Colo.  285,  110  Pac.  Rep.  79,  1  Water  280,  23  L.  B.  A.,  N.  S.,  795,  holding 
and  Min.  Cas.  Ann.  610.  that  the  ditch  owners  are  not  insurers, 

8  See  Sec.  1669.  although  in  reservoir  cases  in  the  same 

1  See  Sees.  1669-1672.  State  it  is  held  that  under  the  statute 

2  Garnet    etc.    Co.   v.    Sampson,    48      they  are  insurers. 

Colo.  285,  110  Pac.  Eep.  79,  1  Water  Tor  liability  in  reservoir  cases,  see 

and    Min.    Cas.    Ann.     610;     HoweU  Sees.  1669-1672. 

V.  Big  Horn  Basin  Col.  Co.,  14  Wyo.  3  For  the  English  rule  as  to  reser- 

14,  81  Pac.  Eep.  785,  1  L.  E.  A.,  N.  voirs,  see  Sec.  1669. 

B.,  596,  where  a  sharp  distinction  is 
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pared  with  that  when  the  escape  is  from  a  reservoir,*  Therefore, 
in  applying  the  rule  of  negligence  or  ordinary  care  to  ditch  and 
canal  cases,  the  courts  hold  that  it  is  the  duty  of  the  owiiers  thereof 
to  exercise  in  their  construction,  maintenance,  or  operation,  only 
such  a  degree  of  care,  which  ordinarily  prudent  men  would  exer- 
cise under  like  circumstances  were  the  risk  their  own.  And,  that, 
in  order  to  recover  damages  for  injuries  from  the  escape  of  the 
water  from  such  works,  the  plaintiff  must  allege  and  prove  negli- 
gence upon  the  part  of  the  owners,  or  at  least  the  want  of  ordinary 
care.  In  other  words,  the  owners  of  an  irrigation  canal  or  ditch 
are  not  liable  as  insurers,  for  injuries  sustained  to  adjoining  prop- 
erty by  seepage,  leakage,  or  overflow  from  the  canal  or  ditch,  but  are 
only  liable  for  such  injuries  in  ease  of  actual  negligence.^ 


4  Boughton  V.  Midland  etc.  E.  Co., 
Ir.  Kep.  7  C.  L.  169;  Nield  v.  London 
eto.  E.  Co.,  10  Exch.  4,  23  Week.  Rep. 
60,  44  L.  J.  Exeh.  N.  S.  15. 

5  ' '  The  well  settled  rule  is  that  the 
owner  of  an  irrigation  diteh  is  bound 
to  exercise  reasonable  care  and  skill 
to  prevent  injury  to  other  persons 
from  such  diteh,  and  he  will  be  liable 
for  aU  damages  occurring  to  others  as 
a  result  of  his  negligence  or  unskill- 
fulness  in  constructing,  maintaining, 
or  operating  the  ditch."  Howell  v. 
Big  Horn  Basin  Col.  Co.,  14  Wyo.  14, 
81  Pae.  Eep.  785,  1  L.  E.  A.,  N.  S., 
596. 

A  person  may  recover  for  damages 
sustained  by  reason  of  the  mismanage- 
ment of  a  canal,  which  damage  re- 
sulted from  defective  waste  gates,  or 
from  opening  them  to  relieve  the  canal 
from  an  over  supply  of  water,  or 
from  neglect  in  keeping  the  canal  in 
proper  repair,  which  resulted  in  seep- 
age of  the  water.  Stuart  v.  Noble  D. 
Co.,  9  Idaho  765,  76  Pac.  Eep.  255. 

A  ditch  owner  is  bound  to  keep 
his  ditch  in  good  repair,  so  that  the 
water  wiU  not  overflow  or  break 
through  its  banks,  or  destroy  or  dam- 
age lands  of  other  parties;    and,  if 


through  any  fault  or  neglect  of  his  in 
not  properly  managing  and  keeping  it 
in  repair,  the  water  does  overflow  or 
break  through  the  banks  of  the  diteh 
and  injure  the  lands  of  others,  either 
by  Washing  away  the  soil  or  covering 
the  soil  with  sand,  the  law  holds  him 
responsible.  Eiehardson  v.  Kier,  34 
Cal.  63,  91  Am.  Dec.  681,  4  Morr. 
Min.  Eep.  612. 

An  instruction,  in  an  action  for 
damages  from  the  breaking  of  an 
irrigation  ditch,  that  it  is  incumbent 
on  an  irrigation  company  to  construct 
its'  flumes  and  ditches  in  such  a  rea- 
sonable and  prudent  manner  that  no 
damages  shall  result  to  the  person, 
whose  lands  are  crossed,  is  erroneous, 
as  making  it  an  insurer.  King  v. 
Miles  City  etc.  Co.,  16  Mont.  463,  41 
Pac.  Eep.  431,  50  Am.  St.  Eep.  506. 

A  corporation,  to  supply  water  to 
its  stockholders  for  irrigation  and  do- 
mestic purposes,  is  not  an  insurer,  and 
is  only  liable  for  injuries  caused  by 
its  works  when  guilty  of  negligence, 
which  must  be  pleaded  and  proved. 
Billings  Eealty  Co.  v.  Big  Ditch  Co., 
43  Mont.  251,  115  Pae.  Eep.  828. 

A  corporation  which  constructed  an 
irrigation  plant  so  as  to  obstruct  the 
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And,  in  this  connection  negligence  may  be  defined  as  the  omis- 
sion to  do  something  which  a  reasonable  man,  guided  by  those 


natural  drainage  from  plaintiff's  land 
was  held  not  relieved  from  liability 
from  a  resulting  flood  by  the  fact 
that  it  employed  a  competent  engineer 
to  superintend  the  construction  of  its 
works.  Barstow  Irr.  Co.  v.  Black, 
39  Tex.  Civ.  App.  30,  86  S.  W.  Eep. 
1036. 

However,  in  Canada,  it  is  held  that 
where  the  statute  authorized  an  owner 
of  land  to  divert  unrecorded  and  un- 
appropriated water  from  any  stream 
for  the  purpose  of  irrigating  his 
land,  it  was  held  that  such  right  was 
permissive  and  not  imperative,  and 
that  he  was  liable  to  adjoining  own- 
ers for  injury  done  their  lands,  even 
in  the  absence  of  negligence  upon  his 
part.  Canadian  P.  R.  Co.  v.  Parke, 
68  L.  J.  P.  C.  N.  S.  89. 

See,  also,  Lisonbee  v.  Monroe  Irr. 
Co.,  18  Utah  343,  54  Pac.  Eep.  1008, 
72  Am.  St.  Rep.  784;  Kearney  etc.  Co. 
V.  Akeyson,  45  Neb.  635,  63  N.  W. 
Rep.  921;  Malmstrom  v.  People's  etc. 
Co.,  32  Nev.  246,  107  Pac.  Rep.  98; 
Jenkins  v.  Hooper  I^r.  Co.,  13  Utah 
100,  44  Pac.  Eep.  829;  Emison  v. 
Owyhee  D.  Co.,  37  Ore.  577,  62  Pac. 
Rep.  13 ;  MeCarty  v.  Boise  City  C.  Co., 
2  Idaho  225,  10  Pac.  Rep.  623 ;  Shields 
V.  Orr  Extension  D.  Co.,  23  Nev.  349, 
47  Pae.  Rep.  194;  Bacon  v.  Kearney 
etc.  Syndicate,  1  Cal.  App.  275,  82 
Pac.  Rep.  84;  Sutter  v.  Wenatchee 
etc.  Co.  35  Wash.  1,  76  Pac.  Rep. 
298;  Paolini  v.  Fresno  etc.  Co.,  9 
Cal.  App.  1,  97  Pac.  Eep.  1130;  Mul- 
len V.  Lake  Drummond  etc.  Co.,  130 
N.  C.  496,  41  S.  E.  Eep.  1027,  61 
L.  R.  A.  833;  Clear  Creek  etc.  Co.  v. 
Kilkenny,  5  "Wyo.  38,  36  Pac.  Rep. 
819;  Arave  v.  Idaho  etc.  Co.,  5  Idaho 
58,   46   Pae.   Eep.   1024;    Crowder  v. 


McDonnell,  21  Mont.  367,  54  Pac. 
Rep.  43;  Boyntou  v.  Longley,  19  Nev. 
69,  6  Pac.  Rep.  437,  3  Am.  St.  Rep. 
781;  Burbank  v.  West  Walker  River 
D.  Co.,  13  Nev.  431;  Thomas  v.  Blais- 
dell,  25  Nev.  223,  58  Pac.  Rep.  903; 
Catlin  etc.  Co.  v.  Best,  2  Colo.  App. 
481,  31  Pae.  Rep.  391;  Greeley  Irr. 
Co.  V.  House,  14  Colo.  549,  24  Pac. 
Eep.  329;  Consolidated  etc.  Co.  v. 
Hamlin,  6  Colo.  App.  341,  40  Pac. 
Eep.  582;  North  Point  Cons.  Irr.  Co. 
V.  Utah  etc.  Co.,  16  Utah  246,  52 
Pac.  Rep.  168,  40  L.  E.  A.  851,  67 
Am.  St.  Rep.  607;  Platte  etc.  Co. 
V.  Anderson,  8  Colo.  131,  6  Pac.  Rep. 
515;  Denver  etc.  Co.  v.  Middaugh,  12 
Colo.  434,  21  Pac.  Rep.  565,  13  Am. 
St.  Rep.  234;  City  of  Boulder  v.  Fow- 
ler, 11  Colo.  396,  18  Pae.  Rep.  337; 
Old  V.  Keener,  22  Colo.  6,  43  Pac. 
Rep.  127;  Fleming  v.  Lockwood,  36 
Mont.  384,  92  Pac.  Rep.  962,  14  L. 
R.  A.,  N.  8.,  628,  13  Am.  &  Eng. 
Ann.  Cas.  263;  Mulrone  v.  Marshall, 
35  Mont.  238,  88  Pae.  Rep.  797 ;  Bean 
V.  Stoneman,  104  Cal.  49,  38  Pac. 
Rep.  39;  Parker  v.  Larsen,  86  Cal. 
236,  24  Pac.  Rep.  989,  21  Am.  St. 
Eep.  30;  Weidekind  v.  Tuolumne  etc. 
Co.,  65  Cal.  431,  4  Pac.  Rep.  415,  12 
Pac.  Rep.  387;  Everett  v.  Hydraulic 
etc.  Co.,  23  Cal.  225,  4  Morr.  Min. 
Rep.  589;  Hoffman  v.  Tuolumne  etc. 
Co.,  10  Cal.  413;  Tenney  v.  Miners' 
D.  Co.,  7  Cal.  335,  11  Morr.-  Min.  Eep. 
31;  Wolf  V.  St.  Louis  etc.  Co.,  10  Cal. 
541,  10  Morr.  Min.  Rep.  636;.  Mc- 
Lelland  v.  Brownsville  etc.  Co.,  46 
Tex.  Civ.  App.  249,  103  S.  W.  Rep. 
206;  Todd  v.  Cochell,  14  Cal.  98,  10 
Morr.  Min.  Eep.  655;  Campbell  v. 
Bear  River  etc.  Co.,  35  Cal.  679,  10 
Morr.     Min.    Rep.     656;     Qibson    v. 
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considerations  which  ordinarily  regulate  the  conduct  of  human  af- 
fairs would  do,  or  doing  something  which  a  prudent  and  reason- 
able man  would  not  do.  Moreover,  negligence  is  not  absolute  or 
intrinsic,  but  always  relative,  and  depends  upon  the  circumstances 
of  time,  place,  or  person,  or  other  facts  surrounding  each  particular 
case.  And,  upon  the  subject  of  the  standard  of  care  in  such  cases, 
it  may  be  said:  "The  legal  test  of  negligence,  whether  negligence 
be  conceived  as  a  sort  of  legal  o#  moral  delinquency,  or  whether  it 
be  conceived  as  a  breach  of  implied  duty,  is  this :  Did  the  defend- 
ant, in  doing  the  alleged  negligent  act,  use  that  reasonable  care  and 
caution  which  an  ordinarily  prudent  person  would  have  used  in  the 
same  situation?  If  not,  he  is  guilty  of  negligence.  Stated  in  an- 
other way,  conduct  is  said  to  be  negligent  when  a  prudent  man  in 
the  position  of  the  tort  feasor  would  have  foreseen  that  a  harmful 
effect  was  sufficiently  probable  to  warrant  his  foregoing  the  con- 
duct or  guarding  against  its  consequences. ' '  ^ 

It  is  the  duty  of  the  ditch  owner  to  keep  his  ditch  in  such  a  con- 
dition that  the  water  therefrom  will  not  cause  a  breach  in  it 
and  flood  the  adjoining  property.'^  In  most  of  the  States  this  duty 
is  fixed  by  ■  statute,  and  any  failure  to  comply  with  the .  same  is 
deemed  negligence.^  But  negligence  can  not  be  presumed  from  the 
mere  fact  of  the  breaking  of  the  ditch  or  canal,  without  other  evi- 
dence, so  as  to  shift  the  burden  of  proof  upon  the  defendant  to  re- 
lieve himself  from  negligence.®  But  in  a  late  Washington  case,^*' 
it  was  held  that  the  rule  of  res  ipsa  lognitor  does  apply  to  the 
breaking  of  an  irrigation  ditch,  and  that  this  rule,  like  aU  other 
rules  of  evidence,  must  be  applied  with  reference  to  the  particular 
case. 

Puohta,   33  Cal.   310,   12  Morr.   Min.  lin  etc.  Co.  v.  Best,  2  Colo.  App.  481, 

Eep.   39;    Parker   v.  Larsen,   86   Cal.  31  Pac.  Eep.  391. 

236,   24  Pae.   Eep.   989,   21   Am.   St.  8  For   the   statutes   of   the   various 

Eep.   30;   Parker  v.  Giegg,   136   Cal.  States,  see  Part  XIV. 

413,  69  Pae.  Eep.  22.  9  For  pleading  negligence,  see  See. 

6  Street  on    Foundation    of    Legal  1686. 

Liability,  Vol.  1,  p.  96.  For  evidence,  burden  of  proof,  see 

7  Where  the  defendant  permitted  a  Sec.  1693 ;  Tenney  v.  Miners '  etc.  Co., 
break*  in   his   ditch   to   remain   unre-  7  Cal.  335,  11  Morr.  Min.  Eep.  31. 
paired     for    three    weeks,     whereby         loDalton  v.  Selah  Water  Users' As- 

plaintifB's  land  was  flooded,  such  eon-  soeiation,  Wash.  ,  122  Pac. 

duct  was  held  negligence  per  se.   Cat-  Eep.  4. 
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In  summing  up  the  principles  of  law  applicable  to  ditch  and 
canal  cases,  as  decided  almost  unanimously  by  the  authorities,  we 
find  the  following :  First,  the  owner  of  a  ditch  or  canal  is  not  an 
insurer  against  damages  which  may  result  from  its  construction, 
maintenance,  or  operation.  Second,  the  owner  of  a  ditch  or  canal, 
where  his  negligence  or  unskillfulness  in  the  construction,  mainte- 
nance, or  operation  of  the  same  is  sufSciently  established,  or  his 
want  of  reasonable  and  ordinary  care,  is  liable  in  damages  for  in- 
juries resulting  from  breakage  and  overflow,  leakage,  seepage,  or 
the  escape  of  the  water  in  any  manner  upon  the  lands  and  premises 
of  others,  if  without  fault  of  the  land  owner  himself,  ^^  or  due  to 
an  act  of  God  or  vis  major.^^ 

§  1673.  Injuries  from  ditches  and  canals — Actions  for  damages 
lie  when. — The  conveyance  of  water  from  the  natural  streams  to 
the  place  of  use  for  all  beneficial  purposes,  being  a  legitimate  and 
most  necessary  enterprise,  especially  in  the  Western  portion  of  this 
country,  and  protected  and  encouraged  by  the  law  to  the  fullest 
extent  possible,  and  the  liability  of  ditch  owners  for  damage  from 
overflow,  leakage,  seepage,  or  the  escape  of  the  water  in  any  man- 
ner, depending  upon  the  negligence  of  the  ditch  owner,  ^  and  the 
actual  injury  caused  thereby,  there  is,  therefore,  no  liability  imposed 
upon  the  owner  of  a  canal  or  ditch,  existing  by  lawful  authority, 
for  damages  resulting  from  the  mere  existence  of  a  ditch  or  canal, 
ipso  facto.^  In  order  for  the  plaintiff  to  recover  damages  in  ditch 
and  canal  cases  not  only  must  there  have  been  actual  injuries,  but 
those  injuries  must  have  been  caused  by  some  negligent  act  upon  the 

11  Eor  contributory  negligence,  see  Colo.  579,  26  ^Pae.  Eep.  129;  Gibson 
See.  1688.  v.  Puchta,  33  Cal.  310,  12  Morr.  Min. 

12  For  act  of  God  as  a  defense,  see     Eep.  227. 

Sees.  1691,  1692.  The    maintenance    of    ditches    and 

1  See  Sec.  1672.  canals,  or  other  works,  is  not  in  and 

2  A  ditch  existing  by  lawful  author-  of  itself  a  nuisance.  Bliss  v.  Grayson, 
ity,  its  proprietors  are  not  liable  for  24  Nev.  422,  56  Pac.  Eep.  231. 
damages  resulting  from  such  exist-  See,  also,  Fresno  v.  Fresno  etc.  Co., 
ence  of  the  ditch  ipso  facto.  Platte  98  Cal.  179,  32  Pae.  Eep.  943;  Mid- 
&  Denver  D.  Co.  v.  Anderson,  8  Colo,  dlekamp  r.  Bessemer  etc.  Co.,  46  Colo. 
131,  6  Pac.  Eep.  515.  102,  103  Pac.  Eep.  280,  23  L.  E.  A., 

See,  also,  City  of  Denver  v.  Mul-  N.  S.,  795;  Boise  City  v.  Boise  City 
lin,  7  Colo.  345,  3  Pac.  Eep.  693 ;  Canal  Co.,  19  Idaho  717,  115  Pae.  Eep. 
Walley  v.  Platte  &  Denver  D.  Co.,  15      505. 
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part  of  the  ditch  owner.^  But,  when  these  two  elements  are  pres- 
ent in  any  case,  and  properly  alleged  and  proven,*  the  plaintiff 
should  recover  damages  against  the  ditch  owner,  regardless  as  to 
who  he  may  be,  and  also  against  Ms  servants  and  agents  whose  acts 
jointly  contributed  to  his  injuries.^  A  recovery  may  be  had  for 
injuries  to  the  person,  as  well  as  for  injuries  to  property,  or  for  the 
death  of  a  person.^  Damages  may  also  be  recovered  for  injuries 
to  personal  property,  such  as  jjorses  or  cattle,  as  well  as  for  in- 
juries to  landJ  So,  again,  damages  may  be  recovered  for  injuries 
to  growing  crops.^ 

It  was  also  held  that  a  notice  or  warning  to  the  ditch  owner  of 
certain  defects  in  his  works  is  sufficient  to  fix  him  with  negligence 
if  he  remains  inactive  and  permits  the  damages  thereafter  to  occur.^ 
Where  a  right  of  way  has  been  granted  to  a  ditch  owner  over  the 
lands  of  others,  either  by  deed  or  by  condemnation  proceedings, 
damages  may  be  recovered  for  injuries  resulting  from  the  negligent 
maintenance  of  the  ditch,  i*'  Although  an  owner  of  a  ditch  may  ac- 
quire an  easement  for  the  same  by  prescription,^!  he  can  not  ac- 
quire a  prescriptive  right  to  be  negligent  in  the  maintenance^  of  his 


3  See  previous  section.  No.  1672,  and 
cases  cited. 

4  For  pleadings  in  damage  cases, 
see  Sees.  1686-1690. 

For  proof,  see  Sec.  1693. 

5  Bates  V.  Van  Pelt,  1  Tex.  Civ. 
App.  185,  20  S.  W.  Eep.  949. 

See,  also,  for  parties  defendant, 
Sec.  1685. 

6  Platte  &  Denver  Canal  Co.  v.  Dow- 
ell,  17  Colo.  376,  30  Pae.  Eep.  68, 
where  the  parents  recovered  for  the 
drowning  of  a  child. 

But  see  Farmers'  High  Line  etc. 
Co.  v.  Westlake,  23  Colo.  26,  46  Pae. 
Eep.  134,  where  it  was  held  that  the 
.frightening  of  a  horse  was  the  proxi- 
mate cause  of  the  accident,  and  not 
the  ditch. 

T  For  actions  for  damages  for  in- 
juries to  stock,  see  See.  1699. 

8  For  actions  for  damages  to  crops, 
see  See.  1698. 

9  Greeley  etc.  Co.  v.  House,  14  Colo, 


549,  24  Pae.  Eep.  329;  McCarty  v. 
Boise  etc.  Co.,  2  Idaho  225,  10  Pae. 
Eep.  623. 

10  Old  V.  Keener,  22  Colo.  6,  43  Pae. 
Eep.  127;  Clear  Creek  etc.  Co.  v.  Kil- 
kenny, 5  Wyo.  38,  36  Pae.  Eep.  819; 
Middlekamp  v.  Bessemer  ete.  Co.,  46 
Colo.  102,  103  Pae.  Eep.  280,  23  L. 
E.  A.,  N.  S.,  795;  Turpen  v.  Turlock 
Irr.  Dist.,  141  Cal.  1,  74  Pae.  Eep. 
295. 

In  condemnation  proceedings  all 
damages,  present  and  prospective,  that 
are  the  natural,  necessary,  or  reason- 
able incident  of  the  improvement  must 
be  assessed,  not  including  such  as 
may  arise  from  negligent  or  unskillful 
construction  or  use  thereof.  Denver 
etc.  Co.  V.  Middaugh,  12  Colo.  434,  21 
Pao.  Eep.  565,  13  Am.  St.  Eep.  234. 

11  For  the  acquisition  of  rights  of 
way  by  prescription,  see  Sees.  1044, 
1045. 
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ditch,  however  long  he  may  have  been  guilty  of  it ;  nor  can  he  ex- 
cuse his  negligence  by  showing  the  custom  used  by  other  companies 
in  repairing  their  ditches  at  the  same  time  and  in  the  same  man- 
ner. 12  A  person  can  not  recover  damages  for  a  public  nuisance, 
unless  he  has  actually  suffered  damages  peculiar  to  himself.^^ 

§  1674.  Damages  for  flooding  lands  from  overflow  and  leakage 
from  works. — Coming  down  to  the  results  of  negligence  in  the 
handling  of  waters,  or  the  actual  injuries  themselves,  we  find  that 
one  of  the  most  common  causes  of  action  for  damages  is  for  the 
flooding  of  lands  by  the  escape  of  water  from  canals,  ditches,  or 
other  works,  by  overflow  or  leakage  therefrom.  And,  upon  this 
subject,  it  is  the  general  duty  of  the  owners  of  all  such  works  to 
carefully  construct  and  maintain  the  embankments  so  that  the 
water  will  not  escape  to  the  injury  of  adjoining  property.  But,, 
with  the  exception  of  the  owners  of  reservoirs,  as  discussed  in  a 
previous  section,  ^  the  owners  of  other  works  are  not  liable  as  in- 
surers, for  injuries  sustained  to  adjoining  property  from  overflow 
and  leakage  from  such  works,  but  are  liable  only  for  injuries  which 
are  the  direct  results  of  the  negligence  of  such  owners,  in  the  con- 
struction, maintenance,  or  operation  of  the  same.^  So,  in  the  case 
of  the  construction  of  a  canal,  where  no  care  was  taken  to  prevent 
leakage,  except  an  endeavor  to  tramp  the  earth  solid  by  teams,  such 
construction  was  held  to  constitute  negligence.^    In  actions  of  this 

12  Jenkins  v.  Hooper  Iir.  Co.,  13  2  For  liability  for  damages  from 
trtah  100,  44  Pae.  Eep.  829.  ditches  and  canals,  see  Sec.  1673. 

13  "Of  course  the  plaintifE  can  not  3  Howell  v.  Big  Horn  Basin  Col.  Co., 
recover  damages  for  a  public  nuisance  14  Wyo.  14,  81  Pac.  Bep.  785,  1  L.  R. 
so  far  as  the  injury  is  to  the  public  A.,  N.  S.,  596. 

only,  but  if  he  suffers  damage  peculiar  See,  also,  Platte  &  Denver  D.  Co. 
to  himself,  as  by  flooding  his  land  and  v.  Anderson,  8  Colo.  131,  6  Pac.  Bep. 
thereby  depriving  him  of  the  use  of  515;  Denver  City  etc.  Co.  v.  Mid- 
it,  the  nuisance  is  to  that  extent  a  daugh,  12  Colo.  434,  21  Pac.  Eep.  565, 
private  nuisance  as  to  him  for  which  13  Am.  St.  Eep.  234. 
he  may  recover  damages."  Grigsby  A  corporation  owning  a  ditch  or 
V.  Clear  Lake  Water  Co.,  40  Cal.  396.  canal  is  not  liable  for  the  acts  of  one 

See,  also,  Blanc  v.  Klumpke,  29  Cal.  to  whom  it  has  granted  the  right  to 

156.  manage  the  ditch  for  a  definite  period 

See,  •  also,   for  injunctions    against  of   time   and    whose    conduct    is    not 

nuisances,  Sec.  1621.  under  its  control,  and  when  the  injury 

1  See  Sees.  1669-1671.  claimed  was  during  the  latter 's  man- 
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nature  the  principle  of  actual  compensation  governs,  and  the  dam- 
ages awarded  must  be  confined  to  the  actual  damages  sustained  as 
the  results  of  such  negligence.*  But  a  canal  or  ditch  owner  is  not 
an  insurer  against  all  damages  caused  by  his  works.  Therefore,  an 
instruction  that  "It  is  incumbent  upon  th'e  defendant  company  to 
construct  its  flumes  and  ditches  in  such  a  reasonable  and  prudent 
manner  as  that  no  damage  shall  result  to  the  person  whose  lands 
are  crossed  by  the  ditch,"  was  held  erroneous.^  He  is  Liable  only 
for  such  injuries  as  are  caused ''by  his  negligence.^    And,  in  order 


agement.  Alexander  v.  Winters,  23 
Nev.  475,  49  Pac.  Eep.  116,  24  Nev. 
143,  50  Pae.  Eep.  798. 

See,  also,  Greeley  Irr.  Co.  v.  House, 
14  Colo.  549,  24  Pac.  Eep.  329 ;  Shurt- 
lifiE  V.  Extension  D.  Co.,  14  Idaho  416, 
94  Pac.  Eep.  574;  California  Dev.  Co. 
V.  New  Liverpool  Salt  Co.,  172  Fed. 
Eep.  792,  97  C.  0.  A.  214;  Baeon  v. 
Kearney  etc.  Syndicate,  1  Cal.  App. 
275,  82  Pac.  Eep.  84;  Thomas  v.  Bolsa 
Land  Co.,  1  Cal.  App.  335,  82  Pae. 
Eep.  207;  Ladd  v.  Eedle,  12  Wyo.  362, 

75  Pac.  Eep.  691;  Dennis  v.  Crocker- 
Huffman  etc.  Co.,  6  Cal.  App.  58,  91 
Pac.  Eep.  425;  Tubbs  v.  Eoberts,  40 
Colo.  498,  92  Pac.  Eep.  220;  French 
V.  West  Seattle  etc.  Co.,  50  Wash.  257, 
97  Pac.  Eep.  60;  McPherson  v.  Alta 
Irr.  Dist.,  14  Cal.  App.  353,  112  Pac. 
Eep.  193;  Mustang  etc.  Co.  v.  Hess- 
man,  49  Colo.  308,  112  Pac.  Eep.  800; 
Hayden  v.  Consolidated  etc.  Co.,  3  Cal. 
App.  136,  84  Pae.  Eep.  422;  Young 
V.  Extension  D.  Co.,  13  Idaho  174, 
89  Pae.  Eep.  296;  Bmison  v.  Owyhee 
D.  Co.,  37  Ore.  577,  62  Pae.  Eep.  13; 
Stuart  V.  Noble  D.  Co.,  9  Idaho  765, 

76  Pac.  Eep.  255;  Oldenburg  v.  Ore- 
gon Sugar  Co.,  39  Ore.  564,  65  Pac. 
Eep.  869;  Jenkins  v.  Hooper  Irr.  Co., 
13  Utah  100,  44  Pac.  Eep.  829 ;  Eich- 
ardson  v.  City  of  Eureka,  110  Cal.  441, 
42  Pae.  Eep.  965;  Wilson  v.  Boise 
City,  6  Idaho  391,  55  Pac.  Eep.  887; 
Arave  v.  Idaho  C.  Co.,  5   Idaho   68, 


46  Pac.  Eep.  1024;  Orchard  Place 
Land  Co.  v.  Brady,  53  Kan.  420,  36 
Pac.  Eep.  728;  De  Baker  v.  Southern 
Cal.  E.  Co.,  106  Cal.  257,  39  Pac. 
Eep.  610,  46  Am.  St.  Eep.  237;  Kear- 
ney V.  Akeyson,  45  Neb.  635,  63  N. 
W.  Eep.  921;  Big  Goose  etc.  Co.  v. 
Morrow,  8  Wyo.  537,  59  Pac.  Eep. 
159,  80  Am.  St.  Eep".  955;  Messenger 
V.  Gordon,  15  Colo.  App.  429,  62 
Pac.  Eep.  959;  CatUn  etc.  Co.  y.  Best, 
2  Colo.  App.  481,  31  Pae.  Eep.  391; 
Learned  v.  Castle,  78  Cal.  454,  18 
Pae.  Eep.  872,  21  Pac.  Eep.  11;  Chid- 
ester  v.  Consolidated  etc.  Co.,  53  Cal. 
56;  De  Costa  v.  Massachusetts  Flat 
etc.  Co.,  17  Cal.  613;  Crowder  v.  Mc- 
Donnell, 21  Mont.  367,  54  Pae.  Eep. 

43;    Lyon  v.   Chicago   etc.   Co.,   

Mont. ,  121  Pac.  Eep.  886;  Colo- 
rado Springs  etc.  Co.  v.  Albreeht,  — 
Colo.  App.  ,  123  Pae.  Eep.  957. 

4  Young  v.  Extension  D.  Co.,  13 
Idaho  174,  89  Pac.  Eep.  296;  Old  v. 
Keener,  22  Colo.  6,  43  Pac.  Eep.  127; 
Malmstrom  v.  People's  Drain  D.  Co., 
32  Nev.  246,  107  Pac.  Eep.  98. 

See,  also,  for  the  measure  of  dam- 
ages, Sees.  1697-1701. 

5  King  V.  Miles  City  etc.  Co.,  16 
Mont.  463,  41  Pac.  Eep.  431,  50  Am. 
St.  Eep.  506;  Whitehouse  Birmingham 
Canal  Co.,  27  L.  J.  Exch.  N.  8.  25. 

6  See  Sees.  1673 ;  Colorado  etc.  Co. 
V.  Morris,  1  Colo.  App.  401,  29  Pac. 
Eep.    302,   where    there   was   no   evi- 
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for  the  plaintifE  to  recover,  he  must  not  have  contributed  to  the  in- 
juries in  any  manner  J  A  riparian  proprietor  who  interferes  with 
the  flow  of  a  natural  stream  by  the  construction  of  works,  so  that 
the  water  floods  the  lands  of  others  is  liable  for  the  actual  damages 
incurred.^ 

It  is  also  an  act  of  negligence  upon  the  part  of  an  appropriator 
who  diverts  water  into  his  ditches  and  canals,  and  who  either  per- 
mits the  surplus  water,  or  the  water  after  it  has  been  used,  to  flow 
away  from  his  works  over  the  land  of  others  to  their  injury.  The 
one  diverting  water  from  a  stream  must  provide  adequate  means 
for  the  drainage  of  the  unused  or  surplus  water  tht-ough  some  out- 
let by  the  means  of  which  it  can  be  either  returned  to  the  natural 
stream  or  pass  away  without  doing  injury  to  the  lands  of  others; 
and,  if  he  does  not  do  so,  he  is  liable  for  the  damages  sustained.^ 

It  is  held  that  a  ditch  owner  is  not  liable  for  damages  from  leak- 
age, caused  by  the  burrowing  of  some  animal,  unless  after  notice  he 
should  negligently  permit  the  same  to  continue.^** 


dence  as  to  whieh  of  two  companies 
caused  the  injury. 

T  For  contributory  negligence  as  a 
defense,  see  See.  1688. 

s  A  proprietor  of  land  over  which 
surface  water  is  wont  to  flow  in  two 
or  more  channels  may  not  collect  such 
water  into  a  single  channel  and  dis- 
charge the  aggregate  volume  upon  the 
land  of  a  lower  proprietor,  to  the  det- 
riment of  the  latter.  Humphreys  v. 
Moulton,  1  Cal.  App.  257,  81  Pae.  Eep. 
1085. 

See,  also,  Hartshorn  v.  Chaddock, 
135  N.  T.  116,  31  N.  E.  Eep.  997,  17 
L.  E.  A.,  426. 

9  Boynton  v.  Longley,  19  Nev.  69, 
6  Pae.  Eep.  437,  3  Am.  St.  Eep.  781; 
Lisonbee  v.  Monroe  Irr.  Co.,  18  Utah 
343,  54  Pae.  Eep.  1009,  72  Am.  St. 
Eep.  784;  Blaisdell  v.  Stephens,  14 
Nev.  17,  33  Am.  Eep.  523;  Eichard- 
son  V.  Kier,  37  Cal.  63,  91  Am.  Dec. 
681,.  4  Morr.   Min.  Eep.   612;   North 


Point  Consolidated  Irr.  Co.  v.  tTtah 
etc.  Co.,  16  Utah  246,  52  Pae.  Eep. 
168,  40  L.  E.  A.  851,  67  Am.  St. 
Eep.  607. 

In  a  recent  case  in  Colorado,  where 
plaintiff  was  entitled  to  the  unob- 
structed use  of  waste  water  as  the 
same  should  be  discharged  into  her 
ditch  at  the  terminus  of  a  particular 
lateral  connected  with  an  irrigation 
system  of  a  water  company,  it  was 
held  that  the  defendants  could  not 
wilfully  and  maliciously  discharge  wa- 
ter as  waste  and  at  the  same  time  in- 
voke the  rule  that  they  were  not  bound 
to  maintain  conditions  so  as  to  sup- 
ply plaintiff's  appropriation  of  waste 
water  at  any  time  or  in  any  quantity. 
Green  Valley  D.  Co.  v.  Schneider,  50 
Colo.  606,  115  Pae.  Eep.  705. 

10  Tenney  v.  Miners'  Ditch  Co.,  7 
Cal.  335,  11  Morr.  Min.  Eep.  31;  Gree- 
ley etc.  Co.  V.  House,  14  Colo.  549,  24 
Pae.  Eep.  329. 
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§  1675.  Damages  from  seepage  of  water. — The  seepage  of  water 
from  ditches,  canals,  or  other  works,  is  but  one  method  of  its  es- 
cape from  such  works.  Therefore,  the  same  duty  devolves  upon  the 
owner  of  such  works  to  so  construct  them  as  far  as  possible  so  that 
the  water  will  not  seep  or  percolate  therefrom  to  the  injury  of  the 
lands  of  others  below.  The  law  upon  this  subject  and  that  of  over- 
flow and  leakage,  discussed  in  the  last  section,  ^  is  tersely  expressed 
in  the  legal  maxim,  Sic  utere  tuo  ut  alienum  non  laedas,  which  ex- 
pressed in  English  and  applied ^o  the  subject  under  discussion,  is: 
"The  owner  of  such  works  must  so  use,  maintain,  and  operate  his 
works  as  not  tQ  injure  the  property  of  another. ' '  ^  And,  as  in 
other  cases,  the  owne?;'  is  held  not  to  be  the  insurer  against  all  dam- 
ages incurred,  he  is  held  liable  in  damages  for  all  injuries  which 
are  the  direct  and  proximate  result  of  his  actual  negligence,  or  the 
failure  to  exercise  ordinary  and  reasonable  care.^  And,  therefore, 
it  is  held  that,  if  a  ditch  owner  negligently  permits  water  to  es- 
cape Onto  the  land  of  another,  because  of  defects  in  the  ditch,  or 
allows  the  flow  of  the  water  to  be  obstructed  so  as  to  cause  it  to  seep 
or  percolate  through  the  ditch  and  injure  the  land,  the  owner  is 
liable  in  damages  for  such  injuries;  the  injury  not  being  damnum 
absque  injuria.*    It  is  held  to  be  the  duty  of  ditch  and  canal  com- 

1  See   Sec.    1674.  "But  assuming,  under   our  consti- 

2  Parker  v.  Larsen,  86.  Cal.  236,  tution  and  legislative  enactments,  the 
24  Pac.  Eep.  989,  21  Am.  St.  Eep.  30.  owners  of  canals  are  liable  for  dam- 

3  The  owner  of  an  irrigation  ditch,  ages  to  distant  proprietors  occasioned 
seepagp  of  the  water  from  which,  not  by  waters  seeping  there;from,  although 
intentionally  caused,  injures  the  prop-  not  negligent  in  their  construction  or 
erty  of  another,  is  liable  for  the  in-  operation,  they  are  not  insurers,  and 
jury  only  in  case  of  negligence.  Flem-  have  never  been  so  'held  by  this 
ing  V.  Lockwood,  36  Mont.  384,  92  Court. ' '  Middlekamp  v.  Bessemer  etc. 
Pac.  Eep.  962,  14  L.  E.  A.,  N.  S.,  Co.,  46  Colo.  102,  103  Pac.  Eep.  280, 
628,  13  Am.  &  Eng.  Ann.  Cas.  263.  28  L.  E.  A.,  N.  S.,  795. 

See,  also,  Howell  v.  Big  Horn  Basin  See,    also,    Malmstrom    v.    People's 

C.  Co.,  14  Wyo.  14,  81  Pac.  Eep.  785,  Drain  D.  Co.,  32  Nev.  246,  107  Pae. 

1  L.  E.  A.,  N.   S.,  596,  where  it  is  Eep.  98. 

said:      "The    failure    to    specifically  4Paolim  v.  Presno  etc.  Co.,  9  Cal. 

require  the  observance  of  care  in  eon-  App.  1,  97  Pac.  Eep.  1130. 

structing  and  guarding  the  bottom  of  See,   also,   Sylvester  v.   Jerome,  19 

a   ditch  can  not  be   regarded  as   an  Colo.  128,  34  Pac.  Eep.  760;   Shields 

exemption  from  liability,  should  dam-  v.  Orr  Ert.  D.  Co.,  23  Nev.  349,  47 

age  be  caused  through  negligence  in  Pac.  Eep.  194;  Jenkins  v.  Hooper-  Irr. 

that  respect.'^  Co.,  13  Utah  100,  44  Pae.  Eep.  829; 
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panies  to  take  care  of  their  own  seepage  and  percolating  waters. 
And,  where  this  may  he  done  hy  the  constniction  of  a  "sweat" 
ditch,  it  is  held  to  be  negligence  not  to  construct  such  a  ditch.^  But 
there  is  no  duty  imposed  upon  the  party  injured  to  construct  such 
a  ditch  to  avoid  the  injury.  ^ 

It  often  happens  that  the  irrigation  of  upper  lands  has  the  ef- 
fect of  causing  seepage  to  the  lands  of  those  Ijdng  below.  Here, 
again,  the  liability  of  the  upper  owner  for  damages  resulting  from 
such  seepage  depends  upon  his  negligence,  as  is  the  case  where  the 
seepage  is  directly  from  the  ditches  or  canals,  discussed  above.  And, 
when  the  lower  land  becomes  soaked  and  too  wet  from  the  seep- 
age from  irrigated  lands,  the  upper  land  owners  can  not  be  held 
liable,  when  they  use  ordinary  and  reasonable  care  in  the  irrigation 
of  their  lands,  and  when  they  use  no  more  water  than  is  reasonably 
necessary  in  so  doing.'^  But  the  land  owner  who,  in  irrigating  his 
land,  uses  more  water  than  is  necessary,  and  permits  the  water  to 
form  in  pools  thereon,  and  from  thence  to  seep  and  percolate  to 
his  neighbor's  land,  is  guilty  of  negligence  and  is  liable  for  the  in- 
juries sustained.^ 

Negligence  being  the  gist  of  such  actions,  the  plaintiff  has  the 

Stuart  V.  Noble  D.  Co.,  9  Idaho  765,  Turpen  v.  Turlock  Irr.  Dist.,  141  Cal. 

76  Pac.   Eep.   255;    Consolidated  etc.  1,  74  Pae.  Eep.  295;   Schuster  v.  Al- 

Co.  v.  Hamlin,  6  Colo.  App.  341,  40  bricht,  98  Wis.  241,  73  N.  W.  Eep. 

Pac.  Eep.  582;  Canyon  City  E.  Co.  v.  990,  67  Am.  St.  Eep.   804;   Ward  v. 

Oxtoby,  45  Colo.  214,  100  Pac.  Eep.  Ford,  58  S.  C.  557,  36  S.  E.  Eep.  916; 

1127;    Middlekamp    v.    Bessemer    etc.  Gibson   v.    Puchta,    83    Cal.    310,    12 

Co.,  46  Colo.  102,  103  Pae.  Eep.  280,  Morr.  Min.  Eep.  227. 

23   L.   E.    A.,    N.    S.,    795 ;    McCarty  6  Mullen  v.   Lake    Drummond    etc. 

V.  Boise  City  Canal  Co.,  8  Idaho  225,  Co.,    130    N.   C.   496,   41    S.   E.   Eep. 

10     Pac.     Eep.     623;    North     Point  1027,  61 -L.  E.  A.  833;   North  PoiAt 

Consol.  Irr.  Co.  v.  Utah  etc.  Co.,  16  Cons.   Irr.   Co.   v.   Utah   etc.   Co.,    16 

Utah  246,  52  Pae.  Eep.  168,  40  L.  E.  Utah   246,   52   Pac.   Eep.   168,   40   L. 

■A.  851,  67  Am.  St.  Eep.  607;  Shurt-  E.  A.  851,  67  Am.  St.  Eep.  607. 

life  V.  Extension  D.  Co.,  14  Idaho  416,  6  McCarty  v.  Boise   City  C.   Co.,   2 

94  Pae.  Eep.  574;   Parker  v.  Larsen,  Idaho  225,  10  Pac.  Eep.  623. 

86  Cal.  236,  24  Pae.  Eep.  989,  21  Am.  7  Lisonbee   v.   Monroe   Irr.   Co.,   18 

St.  Eep.  30;  Lisonbee  v.  Monroe  Irr.  Utah  343,  54  Pac.  Eep.  1009,  72  Am. 

Co.,  18  Utah  343,  54  Pac.  Eep.  1009,  St.  Eep.  784. 

72  Am.  St.  Eep.  784;  Mullen  v.  Lake  8  Parker  v.  Larsen,  86  Cal.  236,  24 

Drummond  etc.  Co.,  130  N.  C.  496,  41  Pac.  Eep.  989,  21  Am.  St.  Eep.  30. 
S.   E.  Eep.   1027,   61  L.  E.  A.   833; 
194— Kin.  on  Irr. 
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burden  of  proof,  in  the  first  instance,  to  prove  negligence  on  the 
part  of  the  defendant.* 

It  is  held  in  Colorado  that  injuries  to  land  from  water  seeping 
from  a  properly  constructed  irrigation  ditch  which  is  maintained 
to  be  permanent  constitutes  a  single  cause  of  action,  and  as  affected 
by' the  statute  of  limitations  accrues  at  the  beginning  of  the  injury,  i*' 

§  1676.  Damages  for  the  flowage  or  backing  up  of  water. — One 
of  the  results  of  the  placing  of  dams  or  other  obstructions  in  natural 
streams  is  the  flowage  or  the  backing  up  of  the  waters  so  that  they 
cover  the  lands  above  such  obstructions.  Flowage  is  usually  gov- 
erned by  statute,  and  where  the  use  to  which  the  water  is  to  be 
put  is  a  public  one,  the  right  to  acquire  such  land  as  may  be  neces- 
sary is  given  by  virtue  of  the  power  of  eminent  domain,  upon  just 
compensation.1  Such  a  right  may  also  be  acquired  by  grant  or 
preseription.2  But,  where  the  flowage  covers  the  lands  of  others, 
over  which  the  party  constructing  such  works  has  no  right,  such 
party  is  liable  for  the  injuries  caused  thereby.  So,  again,  where 
a  party  has  the  right  to  a  certain  amount  of  flowage  land,  and  re- 
constructs his  works  so  that  other  lands  are  flooded,  he  is  liable 
for  the  additional  injuries  incurred  thereby.^  To  render  one  liable 
for  damages  in  such  cases  it  is  sufficient  if  the  obstruction  was  such 
that  a  reasonably  prudent  man  would  know  that  it  would  be  likely 
to  do  injury  by  the  backing  up  of  the  water,  and  would  have  taken 

9  Fleming  v.  Lockwood,  36  Mont.  For  the  defense  of  prescription,  see 
384,  92  Pac.  Eep.  962,  14  L.  E.  A.,      See.  1690. 

N.  8.,  628,  18  Am.  &  Eng.  Ann.  Gas.  For  the  defense  of  a  contract  right 

263;    Greeley   Irr.    Co.   v.    House,    14  to  flow  land,  see  Sec.  1689. 

Colo.  549,  24  Pac.  Eep.  329.  2  See  Sees.  1659-1698. 

10  Middlekamp  v.  Bessemer  Irr.  s  Greeley  Irr.  Co.  v.  Von  Trotha, 
Ditch  Co.,  46  Colo.  102,  103  Pac.  Eep.  48  Colo.  12,  108  Pac.  Eep.  985. 

280,  23  L.  E.  A.,  N.  S.,  795.  See,  also,  Charnley  v.  Shawano  etc.  , 

1  For  the  right  of  eminent  domain,  Co.,  109  Wis.  563,  85  N.  W.  Eep.  507, 

see  Sees.  1059-1098.  53  L.  E.  A.  895,  and  note;  Avery  v. 

The  flowing  of  land  by  a  dam  for  Vermont   Elee.    Co.,    75    Vt.    235,    54 

manufacturing   purposes   is   a    taking  Atl.   Eep.   179,   59  L.  E.   A.   817,   98 

within   the   meaning   of   the  constitu-  Am.    St.    Eep.    818,    and    note;    Mc- 

tional  provision  regulating  the  taking  Combs  v.  Stewart,  40  Ohio   St.   647; 

of  laud  by  right  of  eminent  domain.  Fredericks ,  v.  Pennsylvania  Canal  Co., 

Avery  v.  Vermont  Elec.   Co.,   75   Vt.  148  Pa.  317,  23  Atl.  Eep.  1067. 
235,  54  Atl.   Eep.   179,  59  L.  E.   A. 
817,  98  Am.  St.  Eep.  818. 
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the  precaution  to  guard  against  it.*  Therefore,  where  a  party  con- 
structs a  permanent  dam  across  a  stream,  the  effect  of  which  can  be 
but  apparent  that  it  will  back  up  the  water  over  the  lands  of  others 
to  which  he  has  no  right,  it  must  be  presumed  that  he  intended  the 
natural  consequences  of  his  act,  and  he  will  be  therefore  charged 
with  notice  of  whatever  conditions  resulted  from  the  same,  and 
liable  for  the  injuries  caused  thereby,  without  the  proof  of  negli- 
gence upon  his  part  in  the  construction  of  such  works.^  Where, 
however,  there  are  but  partial  obstructions  placed  in  a  stream,  which, 
upon  all  ordinary  occasions,  will  permit  the  water  to  pass  down  as 
it  was  wont,  as  is  the  case  of  bridges  and  culverts,  the  party  own- 
ing such  works  is  liable  only  for  such  injuries  as  reasonably  might 
have  been  foreseen  by  persons  skillful  and  competent  to  construct 
such  works  in  accordance  with  the  demands  of  the  physical  condi- 
tions of  each  particular  case.®  But  the  owner  of  such  works  is 
not  bound  to  provide  against  unusual  and  extraordinary  floods  such 
as  come  within  the  terms  of  "act  of  God,"  or  "inevitable  acci- 
dent." And  whether  or  not  such  floods  do  come  within  the  mean- 
ing of  such  terms  is  a  question  of  fact  to  be  submitted  to  the  jury.'^ 
Where  certain  expert  witnesses  testified  that  a  dam  is  a  given 
elevation  above  sea  level,  and  that  it  did  not,  and  could  not  hold 
back  flood  waters,  and  cause  the  overflow  above  that  elevation,  and 
other  witnesses  saw  the  lands  at  the  time  of  high  or  flood  season, 

4  Schmeckpepper  v.  Chicago  etc.  E.  tiff's  land,  and  to  have  made  pro- 
Co.,  116  Wis.  592,  93  N.  W.  Eep.  533.  vision  therefor? 

He  will  be  liable  even  though  the  That  such  works  must  be  con- 
work  may  have  been  performed  with  structed  in  accordance  with  skillful 
reasonable  care  and  skill.  Selden  v.  engineering,  see  Ohio  etc.  E.  Co.  v. 
Delaware  etc.  Co.,  24  Barb.  362.  Nuetzel,    43    HI.    App.    108;    Illinois 

See,  also,  Chicago  etc.  Co.  v.  Davis,  C.  E.  Co.  v.  Bethel,  11  111.  App.  17; 

26   Okla.  434,   109  Pae.  Eep.   214,   1  Omaha  etc.  E.  Co.  v.  Brown,  14  Neb. 

Water  and  Min.  Cas.  Ann.  566.  170,   15   N.   W.   Eep.   321 ;    Pittsburg 

sWilhite    v.    Billings    etc.    Co.,    39  etc.  E.  Co.  v.   Gilleland,  56  Pa.  445, 

Mont.  1,  101  Pae.  Eep.  168;  Greeley  94  Am.  Dec.  98. 

Irr.  Co.  V.  Von  Trotha,  48  Colo.  12,  7  Price  v.   Oregon  E.   Co.,   47   Ore. 

108  Pae.  Eep.  985.  350,  83  Pae.  Eep.  843;  Peoria  etc.  E. 

0  Price   V.   Oregon  E.   Co.,  47   Ore.  Co.  v.  Barton,  38  Bl.  App.  469 ;  Gulf 

350,  83  Pae.  Eep.  843,  where  it  was  etc.   E.   Co.   v.   Pool,   70   Tex.   713,   8 

held    that    the   true   test,    considering  S.  W.  Eep.  535;    Southern  E.  Co.  v. 

the  circumstances,  was,  ought  a  com-  Piott,  131  Ala.  312,  31  So.  Eep.  33; 

petent   and    skillful    engineer   reason-  Ohio    etc.    Co.    v.    Thillman,    143    111, 

ably  to  have  anticipated  such  a  flood  127,  32   N.  E.  Eep.  529,  36  Am.  St. 

as  caused  the   damage  to  the  plain-  Eep.    539. 
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and  testified  that  they  actually  were  flooded  and  submerged  to  a 
higher  elevation  than  that  testified  to  by  the  expert  witnesses,  there 
is  such  a  substantial  conflict  in  the  evidence  as  to  go  to  the  jury.^ 


'§  1677.  Damages  for  flooding  lands  by  the.  interference  with 
the  flow  of  surface  waters. — ^As  to  whether  or  not  an  action  at  law 
will  lie  for  damages  resulting  from  the  interference  with  the  flow 
of  what  are  strictly  surface  waters,  ^  depends  largely  upon  the  fact 
as  to  whether  the  common  law  or  the  civil  law  has  been  adopted  as 
the  rule  of  decision  in  the  jurisdiction  where  the  action  is  brought. 
According  to  the  rule  of  the  common  law,  as  accepted  in  England 
and  in  many  of  the  States  of  this  country,  surface  water  may  be 
regarded  as  a  common  enemy  which  every  land  owner  may  fight 
and  get  rid  of  as  best  he  may,  and  for  which  acts  no  action  for  dam- 
ages will  lie,  the  same  being  damnum  absque  injuria.^    Under  this 


8  Petajaniemi  v.  Washington  W.  Pr. 

Co.,  Idaho  ,  124  Pae.  Eep. 

783. 

1  As  to  what  constitutes  surface  wa- 
ters, see  Sec.  318. 

-  2  "  At  common  law,  for  the  pur- 
pose of  drainage,  construction,  or  any 
other  lawful  purpose,  every  proprietor 
had  the  right  to  elevate  the  surface  of 
his  own  land,  or  to  erect  embank- 
ments whereby  the  natural  flow  of  the 
water  from  the  upper  ground  shall  be 
stopped,  without  liability."  Chicago 
etc.  Co.  V.  Groves,  20  Okla.  101,  93 
Pae.  Bep.  755,  22  L.  E.  A.,  N.  S., 
802. 

An  obstruction  by  a  railroad  em- 
bankment of  the  ordinary  ditches  and 
passageways  which  surface  water  will 
cut  in  a  generally  level  district  in 
its  efforts  to  reach  some  flowing 
stream  does  not  constitute  an  injury 
to  other  land  owners,  where  the  com- 
mon law  is  recognized  as  the  rule  of 
practice  and  decision,  and  there  are 
no  special  statutory  provisions  in  re- 
spect to  the  matter.  Walker  v.  New 
Mexico  etc.  Co.,  165  IT.  S.  593,  41  L. 


Ed.  837,  17  Sup.  Ct.  Eep.  421;  affirm- 
ing Id.,  7  N.  M.  282,  34  Pae.  Eep.  43. 

"Under  this  rule  it  is  within  the 
control  of  the  owner  of  any  land 
upon  which  it  falls  or  over  which  it 
flows.  He  may  use  all  of  it  that 
comes  upon  his  own,  or  decline  to  re- 
ceive any  that  falls  on  his  neighbor's 
land.  .  .  .  The  doctrine  of  the 
common  law  with  respect  to  the  ob- 
struction and  flow  of  mere  surface  wa- 
ter is  not  only  in  force  in  England, 
but  in  Connecticut,  Indiana,  Massa- 
chusetts, Missouri,  New  Jersey,  New 
Hampshire,  New  York,  Vermont,  and 
Wisconsin.  .  .  .  The  rule  of  the 
eivU  law  seems  to  be  in  force  in 
Pennsylvania,  Iowa,  Hlinois,  Califor- 
nia, Louisiana,  and  referred  to  with 
approval  in  Ohio."  Kansas  City  etc. 
Co.  V.  Eiley,  33  Kan.  374,  6  Pae.  Bep. 
581. 

See,  also,  Greatrex  v.  Hayward,  8 
Exch.  291,  22  L.  J.  Ex.  137;  Wood 
V.  Waud,  3  Exch.  748,  18  L.  J.  Exeh. 
N.  S.  305,  13  Jur.  472;  Broadbent 
V.  Eamsbotham,  11  Exch.  602,  25  L. 
J.  Ex.  N.  S.  115,  4  Week.  Eep.  290, 
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rule,  not  only  may  a  land  owner  get  rid  of  mere  surface  water  by 
casting  it  upon  the  lands  of  others,  but  he  may  also  appropriate  the 
same  to  his  own  use  for  any  purpose,  or  for  the  express  purpose  of 
depriving  an  adjoining  land  owner  of  it,^  and  any  person  from 
whose  land  it  is  withheld,  and  whose  supply  is  depleted  thereby, 
will  have  no  right  of  action  for  damages  for  such  diversion  or  ob- 
struction.* 

In  distinction  from  the  common  law  rule  upon  the  subject,  dis- 
cussed above,  the  doctrine  of  the  civil  law  is,  that  each  of  the  owners 
of  both  the  upper  and  lower  estates  has  a  natural  easement  or 
servitude  in  the  estate  of  the  other  for  the  flow  of  mere  surface  water 
as  it  was  wont  to  flow  by  nature.  Therefore,  the  lower  owner  can 
not  reject  the  water  as  it  naturally  comes  to  his  land,  from  the  land 
of  the  upper  owner,  by  interposing  obstructions  or  barriers  against 
the  same;  and,  upon  the  other  hand,  the  upper  owner  can  not  en- 
tirely withhold  the  supply  that  would  naturally  flow  to  the  lands 
of  the  lower  owner.  But,  under  the  American  decisions,  it  is  held 
that  either  land  owner  may  somewhat  interfere  with  the  natural 
flow  of  surface  water,  where  it  is  needed  for  domestic  purposes,  or 
for  use  upon  the  land  according  to  the  ordinary  modes  of  good 
husbandry.5  And  it  therefore  follows  that,  for  any  material  in- 
terference by  one  party  with  the  reciprocal  rights  of  the  other  to 
the  natural  flow  of  the  surface  water,  an  action  for  damages  will 
lie.® 

34  Eng.  L.  &  Eq.  553 ;  Atchison  etc.  5  Hoyt  v.  Hudson,  27  Wis.  656,  9 
E.  Co.  V.  Hammer,  22  Kan.  763,  31  Am.  Eep.  473;  Martin  v.  Jett,  12 
Am.  Eep.  216;  Gibbs  v.  Williams,  25  La.  503,  32  Am.  Dec.  120;  Kauff- 
Kan.  214,  37  Am.  Eep.  241;  Buffum  man  v.  Griesmer,  26  Pa.  St.  407,  61 
V.  Harris,  5  E.  I.  243 ;  Barkley  V.  Wil-  Am.  Dec.  437;  Butler  v.  Peck,  16 
cox,  86  N.  Y.  140,  19  Hun,  320,  40  Ohio  St.  334,  88  Am.  Dec.  452;  Gill- 
Am.  Eep.  519;.  Flagg  v.  Worcester,  13  ham  v.'  Madison  County  E.  Co.,  49  111. 
Gray  601;  Franklin  v.  Fisk,  13  Allen  484,  95  Am.  Dec.  627;  Porter  v.  Dun- 
211,  90  Am.  Deo.  194;  Walker  v.  Old  ham,  74  N.  C.  767;  Mizzell  v.  Mc- 
Colony  etc.  R.  Co.,  103  Mass.  10,  4  Gowan,  125  N.  C.  439,  34  S.  E.  Eep, 
Am.  Eep.  509;  Hoyt  v.  Hudson,  27  538 ;  Livingston  v.  McDonald,  21  Iowa 
Wis.  656,  9  Am.  Eep.  473.  160,  89  Am.  Dec.  563;  Goldsmith  v. 
'  sChatfield  v.  Wilson,  28  Vt.  49;  Elsas,  53  Ga.  186 ;  MeCormick  v.  Kan- 
Eawson  v.  Taylor,  11  Exch.  369,  4  sas  City  E.  Co.,  70  Mo.  395,  35  Am. 
Week.  Eep.  290;   Barkley  v.  Wilcox,  Rep.  431. 

86  N.  Y.  140,  19  Hun,  320,  40  Am.  o  Interference  with  the  natural  flow 

Rep.  519.  of    surface    water    is    regarded   as    a 

4  See  cases,  supra,  nuisance,  for  which  nominal  damages 
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In  the  arid  and  semi-arid  States  of  this  country,  where  at  times 
every  drop  of  available  water  is  needed  for  the  proper  cultivation 
of  lands,  and  where  it  is  held  that  there  can  be  no  appropriation 
of  what  is  strictly  mere  surface  water,^  the  courts  are  inclined  to 
hold  more  in  accordance  with  the  rule  of  the  civil  law,  which,  as  it 
seems  to  the  writer,  is  more  consistent  with  the  needs  and  necessi- 
ties of  an  arid  region  than  is  the  rule  of  the  common  law  which 
originated  where  the  question  was  more  one  of  drainage  than  of 
the  right  to  use  the  water.  Some  of  the  "Western  courts,  however, 
have  adopted  the  common  law  rule.  The  leading  State  to  reject  the 
common  law  rule  upon  the  subject  as  inapplicable,  and  to  adopt 
the  rule  of  the  civil  law,  is  California.  And,  in  a  late  case  upon  the 
subject,  in  which  damages  were  recovered  in  the  trial  court,  by  a 
lower  proprietor  against  an  upper  for  maintaining  certain  em- 
bankments and  thereby  changing  the  natural  course  of  surface 
water,  which  resulted  in  flooding  of  the  plaintiff's  land,  it  is  said: 
"It  follows,  therefore,  that  the  owner  of  higher  lands  has  no  right, 
for  his  own  relief,  either  to  divert  surface  or  storm  waters  from 
his  lands  onto  the  lands  of  another,  over  which  they  would  not 
naturally  have  flowed,  nor  has  he  the  right,  by  accumulating  sur- 
face water  upon  his  own  lands  in  ditches  or  other  artificial  chan- 
nels, to  precipitate  them  upon  his  neighbor's  land  in  larger  quan- 
tities or  in  different  form  from  that  which  they  would  have  had 
or  taken  in  the  course  of  nature.  The  rule  of  this  State  is  the  riile 
of  the  civil  law,  'Aqua  currit,  et  debet  currere,  ut  currere  solebat/ 
and  we  have,  moreover,  modified,  to  meet  our  conditions,  the  harsh 
and  drastic  common-law  maxim  of  'Cujus  est  solum,  ejus  est  usque 
ad  caelum  et  ad  infernos,'  by  applying  with  it  the  more  benign  and 
equitable  rule  of  'Sic  utere  tuo  ut  alienum  non  laedas.'  "^    The 

may  be   reeovered  without   proof   of  663,    57   Pac.   Eep.    572;    Ogburn   v. 

actual  damages.     Tootle  v.  Clifton,  22  Connor,  46  Cal.  346,  13  Am.  Eep.  213; 

Ohio  St.  274,  10  Am.  Eep.  732.  Learned  v.  Castle,  78  Cal.  454,  18  Pae. 

See,  also,   Sohrope  v.  Pioneer  Tp.,  Eep.  872,  21  Pae.  Eep.  11;  MeDaniel 

111   Iowa   113,  82   N.  W.  Eep.   466;  v.   Cummings,    83    Cal.    515,   23   Pac. 

Butler  V.  Peek,   16  Ohio  St.  334,  88  Eep.   795,  8  L.  E.  A.   575;    Gray  v. 

Am.  Dec.  452.  MoWilliams,  98  Cal.  157,  32  Pac.  Eep. 

7  See  See,  654.  976,   21  L.   E.   A.   593,   35   Am.   St. 

8  Wood  V.  Moulton,  146  Cal.  317,  80  Eep.  163  j  Los  Angeles  Cemetery  Assn. 
Pac.  Eep.  92.  y.  Los  Angeles,  103  Cal.  461,  37  Pac. 

See,  also,  Gushing  v.  Pires,  124  Cal.     Eep.     375  j     Eudel    v.    Loa    Angeles 
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rule  of  the  civil  law  is  adopted  as  the  rule  of  decision  in  Montana,^ 
TexaSjio  and  "Wyoming.ii  The  common  law  rule  is  followed  in 
Zansas,i2  New  Mexico,!^  and  Oldahoma.14  In  Oregon,  as  late  as 
1906,  the  question  had  not  been  decided.^s  This  rule  is  adopted  in 
Washington.  As  was  said  in  a  recent  ease:  ^^  "It  is  also  the  set- 
tled doctrine  in  this  State  that  surface  water,  caused  by  the  falling ' 
of  rain  or  the 'melting  of  snow,  is  to  be  regarded  as  an  outlaw  or 
common  enemy  against  which  every  proprietor  of  land  may  defend 
himself,  even  if  in  consequence  of  such  defense  injury  result  to 
others.    As  to  surface  waters  this  Court  has  definitely  adopted  the 


County,  118  Cal.  281,  50  Pae.  Eep. 
400;  Larabee  v.  Cloverdale,  131  Cal. 
96,  63  Pao.  Eep.  143;  Sanguinetti  v. 
Pock,  136  Cal.  466,  69  Pac.  Eep.  98, 
89  Am.  St.  Eep.  169;  Galbreath  v. 
Hopkins,  159  Cal.  297,  113  Pae.  Eep. 
174;  Peek  v.  Peterson,  15  Cal.  App. 
543,  115  Pae.  Eep.  327;  Humphreys 
V.  Moulton,  1  Cal.  App.  257,  81  Pae. 
Eep.  1085;  Cox  v.  Odell,  1  Cal.  App. 
682,  82  Pae.  Eep.  1086;  Cederberg  v. 
Dutra,  8  Cal.  App.  572,  86  Pae.  Eep. 
838. 

9  Lyon  T.  Chieago  ete.  E.  Co.,  

Mont. ,  121  Pae.  Eep.  886. 

- 10  Sabin   ete.  E.   Co.   v.   Joaehumi, 
58  Tex.  456. 

iiLadd  V.  Eedle,  12  Wyo.  362,  75 
Pae.  Eep.   691. 

12  Darlington  v.  Board  of  Commis- 
sioners of  Cloud  County,  75  Kan.  810, 
88  Pae.  Eep.  529;  Bryant  v.  Merritt, 
71  Kan.  272,  80  Pae.  Eep.  600;  Mis- 
souri Pae.  E,  Co.  v.  Keys,  55  Kan. 
205,  40  Pae.  Eep.  275,  49  Am.  St. 
Eep.  249;  Singleton  v.  Atchison  ete. 
E.  Co.,  67  Kan.  284,  72  Pae.  Eep.  786 ;  , 
Baldwin  v.  Ohio  Tp.,  70  Kan.  102, 
78  Pac.  Eep.  424,  67  L.  E.  A.  642, 
109  Am.  St.  Eep.  414;  Atchison  ete. 
E.  Co.  V.  Hammer,  22  Kan.  763,  31 
Am.  Eep.  216;  Gibbs  v.  Williams,  25 
Kan.  214,  37  Am.  Eep.  241;  Kansas 
City  ete.  E.  Co.  v.  Eiley,  33  Kan.  374, 
6  Pac.  Eep.  581. 

But  in  the  latest  decision   of   the 


Supreme  Court  of  that  State,  the  court 
seems  to  modify  the  strict  common- 
law  rule  by  holding  that  the  owner 
of  land  is  not  responsible  for  injuries 
occasioned  by  the  flow  of  surface 
water  from  his  land  upon  adjacent 
lands;  but,  if  he  causes  it  to  accumu- 
late and  then  easts  it  in  a  volume 
upon  the  land  of  his  neighbor,  he  is 
responsible  for  the  increased  dam- 
ages, if  any,  caused  thereby.  John- 
ston V.  Hyre,  83  Kan.  38,  109  Pac. 
Eep.  1075. 

13  Walker  v.  New  Mexico  etc.  Co., 
165  U.  S.  593,  41  L.  Ed.  837,  17  Sup. 
Ct.  Eep.  421;  aff'g  Id.,  7  N.  M.  282, 
34  Pac.  Eep.  43. 

14  Town  of  Jefferson  v.  Hicks,  23 
Okla.  684,  102  Pae.  Eep.  79,  24  L. 
E.  A.,  N.  8.,  214,  Chieago  ete.  Co. 
V.  Groves,  20  Okla.  101,  93  Pae.  Eep. 
755,  22  L.  E.  A.,  N.  S.,  802;  Davis 
T.  Prey,  14  Okla.  340,  78  Pae.  Eep.  180, 
69  L.  E.  A.  460 ;  Chicago  etc.  E.  Co.  v. 
Davis,  26  Okla.  434,  109  Pae.  Eep.  214, 
1  Water  and  Min.  Cas.  Ann.  566. 

15  "The  question  has  never  been  de- 
cided in  this  State."  Price  v.  Ore- 
gon E.  Co.,  47  Ore.  350,  83  Pae.  Eep. 
843. 

See,  also.  West  v.  Taylor,  16  Ore. 
165,  13  Pac.  Eep.  ,  665 ;  Brosnan  v. 
Harris,  39  Ore.  148,  65  Pac.  Eep.  867, 
54  L.  R.  A.  628,  87  Am.  St.  Eep.  649. 

16  Wood  V.  City  of  Tacoma,  — — 
Wash. ,  119  Pac.  Eep.  859. 
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rule  of  the  common  law  as  distinguished  from  the  contrary  rule  of 

the  civil  law. ' '  ^'^ 

It  is  held  by  the  Supreme  Court  of  the  United  States  that  that 
Court  will  follow  the  State's  decisions  as  to  the  rights  and  liabili- 
ties respecting  surface  water  as  a  matter  of  local  law.^^ 

§  1678.  Damages  for  injuries  to  ditches  or  other  works.— Not 
only  will  an  injunction  be  gra^jted  the  owner  in  a  proper  case 
against  any  future  unlawful  interference  with  ditches,  canals;  or 
other  works,  1  but  also  an  action  for  damages  will  lie  for  any  past 
injury  to.  such  works,  committed  negligently  or  wilfully,  either  by 
the  owner  of  the  land  over  which  such  works  are  constructed  or 
by  others.2  In  an  early  case  decided  by  the  Supreme  Court  of  the 
United  States,  it  was  held  that  the  owner  of  a  water  right  who,  in 
constructing  his  ditch,  crosses  the  ditch  of  another  person  in  such  a 
way  as  to  cut  into  it  and  carry  the  water  down  his  own  ditch,  can 
not  complain  if  the  owner  of  the  first  ditch  in  making  repairs  cuts 
down  and  washes  away  a  portion  of  the  intersecting  ditch,  and  it 
"was  not,  therefore,  an  injury  for  which  damages  could  be  recov- 
ered. "2  A  covenant  in  a  lease  to  defend  the  lessee  in  the  peaceful 
and  quiet  possession  of  the  premises  and  every  part  thereof  does  not 
require  the  lessor  to  maintain  a  ditch  running  through  the  premises ; 
and  therefore  the  lessor  is  not  liable  to  the  lessee  for  damages  caused 

IT  See,     also,    Harvey  v.   Northern  based  upon  a  survey  and  location  made 

Pacific  Ey  Co.,  Wash.  ,  116  after   the   construction   of   the   ditch. 

Pao.  Kep.  464.  Jacob  v.  Lorenz,  98  Cal.  332,  33  Pac. 

But  see  Peters  v.  Lewis,  28  Wash.  Eep.  119. 
366,  68  Pac.  Eep.  869;  Id.,  33  Wash.  See,   also,   as   to   priorities,   Denver 

617,  74  Pao.  Eep.  815.  etc.   Co.  v.   Dotson,  20  Colo.   304,   38 

1 8  Walker  v.  New  Mexico  etc.  Co.,  Pac.  Eep.  322 ;  Tynon  v.  Despain,  22 

165  U.  S.  593,  41  L.  Ed.  837,  17  Sup.  Colo.  240,  43  Pae.  Eep.  1039. 
Ct.  Eep.  421;  aff'g  Id.,  7  N.  M.  282,  For  the  recovery  for  damages  to  a 

34  Pac.  Eep.  43.  flume,  see  Jones  v.  Bondurant,  

1  See   injunctions.   Sees.    1596-1647.  Colo.  App.  — — ,  120  Pac.  Rep.  1047; 

2  In  an  action  for  destroying  plain-  Gustin  v.   Harting,  Wyo.  , 

tiff's  ditch,  which  crossed  the  defend-  121  Pac.  Eep.  522. 

ant's  mine,  the  fact  that  there  had         3  Jennison  v.  Kirk,  98  U.  S.  453,  25 

been   locations   covering   part   of   the  L.  Ed.  240,  4  Morr.  Min.  Eep.  504. 
mine  before  the  ditch  was  constructed         See,  also,  Clark  v.  WUlett,  35  Cal. 

is  immaterial  when  defendant's  title  534,  4  Morr.  Min.  Eep.  628;  Gregory 

vas  not  connected  with  them,  but  was  t.  Nelson,  41  Cal.  278. 
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by  the  temporary  destruction  of  the  ditch  by  floods.*  If  one  owns 
a  ditch  and  a  right  of  way  for  the  same,  a  court  of  equity  has  no 
authority  by  its  judgment  to  allow  the  ditch  to  be  washed  away  for 
mining  purposes,  even  after  providing  that  such  portion  of  the  ditch 
as  might  be  destroyed  should  be  replaced  by  a  metal  pipe  or  flume 
which  would  answer  all  the  purposes  of  the  ditch.  The  court  should 
not  license  a  trespass  on  such  property  or  compel  the  owner  thereof 
to  exchange  the  same  for  other  property  for  the  convenience  of  a 
private  person.^  Damages  may  be  recovered  against  a  railway  com- 
pany for  changing  the  course  of  an  irrigation  ditch  ;6  also,  for  the 
interfering  with  such  ditch  by  improperly  constructing  a  syphon 
to  pass  the  water  under  a  right  of  way.''  So,  also,  against  a  corpora- 
tion for  unlawfully  placing  a  dam  in  a  river  which  caused  the 
washing  away  of  plaintiff's  ditches. ^  As  it  is  the  duty  of  the  ditch 
owner  to  keep  his  ditch  in  repair,  and  for  this  purpose  he  may  go 
upon  the  lands  of  others  through  which  the  ditch  runs,  and  for  the 
purpose  of  which  he  has  acquired  in  some  manner  a  right  of  way,  it 
is  also  his  duty  to  protect  his  ditch  against  the  invasion  of  cattle  of 
the  land  owner ;  and,  as  a  general  thing,  the  land  owner  is  not  liable 
for  injuries  to  a  ditch  of  another  passing  through  his  land  from  the 
tramping  of  cattle. 

It  was  held  in  Nevada  that  no  action  for  damages  will  lie  where 
a  subsequent  appropriator  of  water  removed  a  portion  of  a  dam 
constructed  upon  public  land  by  a  prior  appropriator  in  such  a 
manner  as  to  divert  the  entire  stream,  and  by  such  removal  allowed 
a  portion  of  the  stream  to  continue  in  its  natural  course  to  the  prior 
appropriator,  where  the  latter  did  not  employ  a  reasonable  and  eco- 
nomical method  of  diverting  the  water  and  where  he  permitted  two- 
thirds  of  the  water  diverted  to  become  lost  in  a  swamp  without  any 
good  excuse  therefor.^    But  it  was  held  in  Oregon  that  the  owner  of 

*  Stevens  v.  Wadleigh,  50  Ariz.  90,  spain,  22  Colo.  240,  43  Pac.  Bep.  1039 ; 

46  Pac.  Eep.  70.  Walker  v.   Emerson,   89  Oal.   456,  26 

5  Gregory  v.  Nelson,  41  Cal.  278.  Pac.  Eep.  968;  Arnett  v.  Linhart,  21 

6  Denver  etc.  E.  Co.  v.  Heckman,  45  Colo.  188,  40  Pae.  Eep.  355. 

Colo.  470,  101  Pac.  Eep.  976.  9  Doherty  v.  Pratt,  Nev.  , 

7  Chicago  etc.  Co.  v.  McPMllamey,  124  Pac.  574;  Durfee  v.  Garvey,  78 
Wyo.  ,  118  Pae.  Eep.  682.  Cal.  546,  21  Pac.  Eep.  302;   City  of 

8  Oldenburg  v.  Oregon  Sugar  Co.,  39  Bellevue  v.  Daly,  14  Idaho  545,  94 
Ore.  564,  65  Pac.  Eep.  869.  Pae.  Eep.   1036,   15  L.  E.  A.,  N.   S., 

See,  also,  Stoeker  v.  Kirtley,  6  Idaho  992 ;  Keller  v.  Fink,  103  Cal.  17,  37 
795,  59  Pac.  Eep.  891;  Tynon  v.  De-      Pac.  Eep.  411. 
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sheep  can  be  held  in  damages  for  injtiries  done  by  them  to  a  ditch 
running  across  the  unfenced  public  lands,  and  in  the  absence  of 
proof  that  they  were  purposely  or  negligently  driven  thereon.^'  It 
is  held  that  the  measure  of  damages  for  the  permanent  destruction 
of  an  irrigation  ditch  is  the  difference  between  the  value  of  the  land 
irrigated  with  and  without  the  ditch.  ^^ 

§  1679.  Damages  from  logging. — Many  of  the  rivers  and 
streams  of  the  arid  and  semi-arid- "West  are  navigable  at  least  to  the 
extent  that  they  are  used  for  floating  logs  from  the  timber  lands 
along  their  sources  to  the  market.^  And  where  a  stream  is  of  suffi- 
cient capacity  to  be  used  for  this  purpose,  the  right  to  its  use  is 
vested  in  the  public.  In  this  use,  it  frequently  happens  that  the 
lands  of  the  riparian  owners  are  injured  by  the  destruction  of  im- 
provements or  by  the  flooding  or  washing  of  their  lands.  As  we 
have  discussed  in  a  preceding  section,  an  injunction  may  be  granted 
in  certain  cases  against  continuous  negligent  logging ;  2  so,  also,  an 
action  for  damages  will  lie  to  recover  compensation  for  the  actual 
injuries  sustained  by  the  negligent  acts  of  those  using  the  stream 
for  this  purpose.  But  the  one  so  using  the  stream  is  not  an  insurer 
that  the  riparian  owner  shall  not  siiffer  injury.  One  engaged  in 
driving  logs  down  a  stream  is  bound  to  exercise  ordinary  prudence 
and  skill,  and  where  it  is  so  exercised  any  injuries  which  may  be 
caused  by  his  operations  will  be  damnum  absque  injuria.^  But  for 
all  injuries  resulting  from  actual  negligence  or  the  want  of  ordinary 
or  reasonable  care  he  is  liable.* 

10  Bileu  V.  Paisley,  18  Ore.  47,  21  See,  also,  Haines  v.  Welch,  14  Ore. 
Pae.  Eep.  934,  4  L.  B.  A.  840.  3'19,  12  Pae.  Eep.  502;  Watkinson  v. 

11  Denver  etc.  Co.  v.  Dotson,  20  McCoy,  23  Wash.  372,  63  Pae.  Eep. 
Colo.  304,  38  Pae.  Eep.  322.  245;    Hunter  v.   Grande  Eonde  Lum. 

1  As  to  what  constitutes  a  navigable  Co.,  39  Ore.  448,  65  Pae.  Eep.  598 ; 
stream,  see  Sees.  344-346.  Eeraert  v.  Eureka  Lbr.  Co.,  43  Mont. 

2  See  See.  1617.  517,  117  Pae.  Eep  1060. 

3  ' '  The  gist  of  this  action  is  negli-  See,    also,    Brisky    v.    Leavenworth 

gence,   and   until  some   negligence   is  etc.  Co.,  Wash.  ,  128  Pae. 

shown  there  can  not  be  said  to  be  any  Eep.  519. 

liability."    Hopkins  v.  Butte  etc.  Co.,  4  Watkinson    v.    McCoy,    23    Wash. 

13  Mont.  223,  33  Pae.  Eep.  817,  16  372,   63   Pae.   Eep.   245;    Watkins    v. 

Mont.  356,  40  Pae.  Eep.  865,  40  Am.  Dorris,   24  Wash.   636,   64  Pae.  Bep. 

St.  Eep.  438.  840,  54  L.  E.  A.  199;  Bryant  v.  Prank 
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Again,  damages  may  be  recovered  by  one  using  a  navigable  stream 
for  the  floating  of  logs  against  the  riparian  owner  for  placing  ob- 
structions in  the  stream,  which  prevent  the  plaintifE  from  driving 
their  logs.^ 

§  1680.  Actions  on  bonds  for  damages. — Where  a  party  entitled 
to  the  use  of  water  is  prevented  from  exercising  his  right  by  an 
injunction  wrongfully  sued  out  by  a  party  who  gives  a  bond,  an 
action  for  damages  will  lie  on  the  bond  for  all  damages  which  are 
the  direct  result  of  his  being  deprived  of  the  water,  i  But  it  is  held 
that  damages  from  the  issuance  of  a  temporary  injunction  can  not 
be  recovered  in  the  injunction  suit  itself  by  way  of  cross-complaint.^ 
A  bond  given  to  an  incorporated  reservoir  company  for  whatever 
damages  might  be  awarded  through  the  granting  of  an  injunction 
against  the  distribution  of  water  does  not  include  damages  to  an 
individual  stockholder  of  the  company  for  the  loss  of  crops,  unless 
the  company  through  some  valid  contract,  made  antecedently,  would 
be  compelled  to  make  good  the  loss.^  A  plaintiff  in  an  action  on 
such  a  bond  can  not  recover  a  greater  sum  in  damages  than  he 
would  have  had  to  expend  to  obtain  water  from  another  source,  from 
which  he  could  have  obtained  a  sufficient  supply  by  a  reasonable 
exertion.  Nor  can  he  recover  more  than  nominal  damages  for  the 
loss  of  his  crops  by  being  deprived  by  the  injunction  of  the  use  of 
the  water,  where  during  the  time  the  injunction  was  in  force  the 
water  was  so  low  that  it  could  not  have  reached  the  plaintiff's  land.* 

§  1681.  Damages  as  the  result  of  fraud.^It  has  sometimes  hap- 
pened that  fraud  has  entered  into  the  operations  of  certain  water 
companies.  And  where  this  is  the  case,  upon  properly  alleging  and 
proving  the  fraud,  and  that  the  plaintiff  acted  thereon  to  his  injury, 

H.  Lamb  Timber  Co.,  37  Wash.  168,  26  Pao.  Rep.  1116;  Mack  v.  Jackson, 
79  Pae.  Bep.  622 ;  Lownsdale  v.  Grays  9  Colo.  536,  13  Pao.  Eep.  542 ;  Wat- 
Harbor  Boom  Co.,  36  Wash.  198,  78  kins  v.  Dorris,  24  Wash.  636,  64  Pac. 
Pac.  Eep.  904;  Ingram  v.  Wishkah  Eep.  840,  54  L.  E.  A.  199. 
Boom  Co.,  35  Wash.  191,  77  Pac.  Rep.  2  Sullivan  v.  Jones,  13  Ariz.  229, 
34;  Sacchi  v.  Bayside  Lbr.  Co.,  13  108  Pac.  Eep.  476. 
Cal.  App.  72,  108  Pac.  Eep.  885.  3  Baton  v.  Larimer  etc.  Co.,  3  Colo. 

5  Creech  v.  Humptulips  etc.  Co.,  37  App.  366,  33  Pac.  Eep.  278. 

Wash.  172,  79  Pac.  Eep.  633.  *  Mack  v.  Jackson,  9  Colo.  536,  13 

1  Eohwer  t.  Chadwiek,  7  Utah  385,  Pae.  Eep.  542. 
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damages  may  be  recovered  against  the  party  making  the  misrepre- 
sentations, or  if  these  were  made  by  a  duly  authorized  agent,  against 
the  company  of  which  he  was  the  agent.  So,  in  an  action  against  an 
irrigation  company  for  false  representations  of  its  general  manager, 
a  petition  alleging  that  the  general  manager,  on  being  applied  to 
for  information  as  to  the  location  of  a  water  right,  consulted  certain 
records,  and  informed  the  plaintiff  that  the  water  right  was  located 
on  a  certain  tract  on  which  there  was,  in  fact,  no  water  right,  was 
held  sufficient  on  a  general  demurrer  in  showing  that  the  general 
manager  held  authority  to  make  the  representations  complained  of, 
which,  if  proven,  would  make  the  company  liable  in  damages  to  the 
plaintiff.  1 

It  has  sometimes  happened  that  the  promoters  of  companies  have 
sought  to  reap  secret  profits  at  the  expense  of  the  stockholders  of 
the  corporation  which  they  have  organized.  ' '  If,  without  the  knowl- 
edge or  consent  of  such  stockholders,  the  promoters  cause  funds  of 
the  corporation  to  be  so  disbursed  as  to  secure  undisclosed  profits 
to  themselves,  they  may  be  called  to  account."  2  So,  where  this  was 
attempted  by  one  of  these  enterprising  gentlemen,  but  who  was 
frustrated  in  his  efforts,  and  afterward  had  the  assurance  to  bring 
an  action  against  the  corporation  for  damages  to  recover  the  "undis- 
closed profits,"  it  was  held  that  he  could  not  recover.^ 

§  1682.  Damages  for  using  force. — ^As  we  have  discussed  in  a 
previous  section  of  this  work,  the  owner  of  a  water  right,  ditch, 
canal,  or  other  works,  may,  under  certain  circumstances,  use  a  rea- 
sonable amount  of  force  in  protecting  his  rights.  It  has  sometimes 
happened  that  following  the  use  of  force  an  action  for  damages  has 

1  Cleghon  v.  Barstow  Irr.  Co.,  41  era  all  water  rights  not  theretofore 
Tex.  Civ.  App.  531,  93  8^  "W.  Eep.  conveyed  to  others,  which  it  subse- 
1020.  See,  also,  Grant  v.  Husohke,  quently  did,  evidence  of  false  repre- 
Wash. ,  126  Pac.  Eep.  416.  sentations  by  the  sellers  as  to  the  ca- 

2  Mangold  v.  Adrian  Irr.  Co.,  60  pacity  of  the  company's  canal  was  not 
Wash.  286,  111  Pac.  Eep.  173;  Cam-  admissible  in  an  action  for  failure  to 
den  Land  Co.  v.  Lewis,  101  Me.  78,  63  deliver  water  in  accordance  with  the 
Atl.  Eep.  523.  conveyance ;' the  plaintiffs  not  asking 

3  Mangold   v.    Adrian   Irr.    Co.,   60  for  damages  from  such  representations 
Wash.  286,  111  Pac.  Eep.  173.  or  a  rescission  of  the  contract  not  be- 
Where  a  purchaser  of  stock  of  an  ing  asked  by  the  defendants.  Lombard 

irrigation    company    agreed    that    the      v.  Schlotfeldt,  Wash.  ,  123 

corporation  would  convey  to  the  sell-     Pac.  Eep.  787. 
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followed.  Of  course,  if  the  use  of  force  was  justified  and  not  used 
to  excess,  no  damages  in  such  an  action  should  be  recovered.^  This 
force  is  not  necessarily  confined  to  assault  and  battery  upon  the 
person,  but  it  may  have  been  used  in  the  removal  of  obstructions 
from  a  stream  or  ditch  which  prevented  the  water  from  reaching 
the  prior  appropriator,^  or  the  removal  of  building  material  placed 
upon  a  right  of  way  for  an  unlawful  purpose.^  "Where,  however, 
the  use  of  force  was  not  justified,  or  there  was  an  excessive  use  of 
force,  a  plaintiff  in  an  action  for  damages  should  recover. 

§  1683.  Jurisdiction  of  courts — Venue. — An  action  for  damages 
for  injuries  to  a  water  right,  or  to  a  ditch,  canal,  or  other  works 
used  to  utilize  a  water  right,  being  an  action  for  injuries  to  real 
property,!  the  general  rule  is  that  it  must  be  commenced,  or  tried, 
at  least,  in  the  county  where  the  real  property  or  some  portion 
thereof  is  situated.  Upon  this  subject,  however,  the  constitutions 
and  statutes  of  the  respective  States  govern,  and  should  be  consulted 
before  such  an  action  is  instituted.  Where,  however,  an  action  is 
commenced  in  the  wrong  county,  it  is  generally  the  'rule  that  the 
failure  of  the  defendant  at-  the  proper  time  to  object  to  the  juris- 
diction of  the  Court,  or  to  move  for  its  transfer  to  the  proper  county, 
waives  the  want  of  jurisdiction  of  the  trial  court.  In  a  recent  case 
decided  in  California  it  was  therein  decided  that  the  statute  ^  only 
requires  that  such  actions  must  be  tried  in  the  county  where  the 
real  estate  injured  is  situated,  and  that  it  is  not  required  to  be 
commenced  there.  And  when  it  is  commenced  in  a  county  other 
than  the  one  where  the  real  property  injured  is  located,  the  Court 
acquires  jurisdiction  to  try  the  cause,  unless  the  defendant  applies 
for  its  transfer  for  trial  to  the  county  where  the  real  property  is 
situated.3 

1  Walker  v.  Chanslor,  153  Gal.  118,  i  That  a  water  right  is  real  prop- 
94  Pac.  Rep.  606,  17  L.  E.  A.,  N.  S.,      erty,  see  Sec.  769. 

455,  126  Am.  St.  Rep.  61;  Butte  etc.  2  Sec.  392,  subd.  1,  Code  Civ.  Proe. 

Co.  V.  Morgan,  19  Cal.  609,  4  Morr.  ^  Miller  &  Lux  v.  Madera  etc.  Co., 

Min.  Rep.  583;  MeCarty  v.  Fremont,      1^5  Cal.  59,  99  Pac.  Rep.  503,  22  L. 

23  Cal.  196.  ^- ^•'  ^-  ^•'  ??.^;,       .    , 

See,    also,   MiUer   &   Lux   v.    Kern 

2  Ennor  v.  Eaine,  27  Nev.  178,  74  q^^^^j  L^nd  Co.,  140  Cal.  132,  73  Pae. 
Pac.  Rep.  1.  Eep.  836 ;  Grocers '  etc.  Union  v.  Kern 

3  Whitmore  v.  Pleasant  Valley  Coal  County  Land  Co.,  150  Cal.  466,  89  Pac. 
Co.,  27  Utah  284,  75  Pae.  Eep.  748.  Rep.  120. 
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"Where  the  property  injured  lies  in  two  or  more  counties,  the 
plaintiff  may  select  the  county  in  which  the  action  may  be  com- 
mepeed  and  tried.  These  rules  are  also  subject  to  the  provisions 
for  the  change  of  venue  for  trial  in  another  county,  as  provided  by 
the  respective  statutes. 

Under  certain  conditions,  as  in  other  cases,  a  change  of  vefiue 
may  be  had  of.  the  trial  of  such  an  action  from  one  county  to  an- 
other. In  this  respect  the  statute  of  the  State  where  the  action 
is  pending  must  be  followed,  both  by  the  moving  party  and  by  the 
Court.  However,  an  application  for  a  change  of  venue  is  addressed 
to  the  sound  legal  dis'cretion  of  the  trial  court,  and  the  decision 
reached  by  such  Court  on  such  matter  will  not  be  reversed  on  appeal 
unless  the  showing  nlade  is  such  as  to  convince  the  Appellate  Court 
that  the  trial  court  has  abused  such  discretion.^ 

§  1684.  Parties  plaintiff. — The  several  owners  of  the  waters  of 
a  stream,  ditch,  canal,  or  other  works,  as  we  have  discussed  in  pre- 
vious portions  of  this  work,  may  unite  as  parties  plaintiff  in  an 
action  to  enjoin  the  unlawful  diversion  by  a  third  person  ^  to  quiet 
title  to  their  respective  rights  ^  or  to  abate  a  nuisance ;  ^  but  unless 
there  is  a  community  of  interest  between  such  parties  they  can  not 
unite  as  parties  plaintiff  in  an  action  at  law  for  damages  for  past 
injuries  to  their  rights,  and  where  this  is  attempted  there  is  a  mis- 
joinder of  parties  plaintiff.*     So,  it  is  held  that  a  cause  of  action 

4  An   application   for   a   change   of  4  "  It  has  been  frequently  held  that 

venue  ought  to  be  supported  by  the  the  appropriators  and  users  of  water 

affidavits  of  persons  who  have  either  from    the    same    stream,    where    each 

been    over    the    county    generally,    or  owned  his  separate  tract  of  land  and 

through    large    communities    thereof,  right,    could    not    join    in    an    action 

and  have  heard  the  citizens  generally  against  other  appropriators  and  users 

express   themselves   in   regard   to   the  of  water   from  the  same  stream  for 

matter  in  issue,  or  by  residents  of  dif-  the  recovery  of  damages  for  an  ob- 

ferent    portions    of    the    county    who  struction  of  their  rights  or  an  unlaw- 

know  of  the   sentiment  prevailing  in  ful   diversion   of   the  water,   to   their 

their  respective  communities.    Gibbert  damage  or  prejudice."     Frost  v.  Al- 

V.  Washington  etc.  Co.,  19  Idaho  637,  turas  W.  Co.,  11  Idaho  294,  81  Pac. 

115  Pac.  Eep.  924.  Eep.  996;   citing  Kinney  on  Irr.,  1st 

1  For  parties  plaintiff  in  injunction  Ed.,  See.  327. 

suits,  see  Sec.  1631.  See,  also,  Foreman  v.  Boyle,  88  Cal. 

2  For  parties  plaintiff  in  actions  to  290,  26  Pac.  Eep.  94 ;  Barham  v. 
adjudicate  water  rights,  see  Sec.  1544.  Hostetter,   67   Cal.   272,   7   Pac.   Eep. 

3  See  See.  1621.  689;   Blaisdell  v.   Stephens,   14  Nev. 
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for  injunction,  -whicli  is  common  to  all  the  plaintiffs,  can  not  be 
joined  with  a  cause  of  action  for  damages  which  is  not  joint  as  to 
all  the  plaintifiEs,  but  several.^ 

Where  the  rights  of  the  parties  plaintiff  are  based  upon  a  con- 
tract, as  to  whether  such  contract  is  several  or  joint  depends  upon 
the  terms  expressed  in  the  contract  itself.  It  is  therefore  a  question 
of  its  construction.  Generally,  where  there  are  joint  obligees  the 
contract  is  joint,  and  such  obligees  must  join  in  an  action  for  dam- 
ages for  the  breach  thereof.  Where,  however,  the  language  of  the 
contract  requires  the  obligor  to  account  to  each  of  the  obligees, 
respectively,  or  by  the  use  of  any  words  imports  a  separate  right 
of  action,  the  contract  is  several  to  the  extent  that  each  obligee  may 
maintain  an  action  for  damages  resulting  from  the  breach  of  the 
contract.®  So,  in  an  Arizona  case,  it  is  held  that  a  contract  between 
a  canal  company  and  the  shareholders  in  an  unincorporated  mutual 
association  whereby  the  canal  company  agreed  to  furnish  water  to 
the  "respective"  parties  forming  the  mutual  association,  naming 
them,  and  the  latter  agreed  to  rent  their  "respective"  shares  in  the 
association  to  the  first  party,  it  was  held  to  be  a  several  contract,  and 
that  either  of  the  second  parties  might  maintain  an  action  for  dam- 
ages occurring  to  him  through  a  breach  of  the  contract  without 
joining  the  others.'^  Parties  to  a  Contract  for  cropping  land  on 
shares,  each  of  whom  owns  an  interest  in  the  growing  crop,  are 
properly  joined  as  parties  plaintiff  in  an  action  for  damages  for  the 
destruction  of  their  crop.*  In  Nevada,  where  the  law  of  community 
property  is  in  force,  where  the  title  to  land  purchased  with  money 
earned  after  marriage  is  taken  in  the  name  of  the  wife,  the  land  is 
held  to  be  "community  property"  under  the  husband's  control,  so 

17,  3  Am.  Eep.  523;  Miller  v.  High-  luma,  112  Cal.  306,  44  Pac.  Kep.  570; 

land  D.  Co.,  87  Cal.  430,  25  Pac.  Eep.  Senior  v.  Anderson,  138  Cal.  716,  72 

550,  22  Am.  St.  Eep.  254;  Eonnow  v.  Pac.  Eep.  349. 

Delmue,    23    Nev.    29,    41   Pae.    Eep.  See,  however,  the  Eevised  Codes  of 

1074.  Montana,  1907,  See.  4852. 

See,  also.  Bliss  on  Code  Pleading,  «  Consolidated  C.   Co.   v.   Peters,   5 

Sec.  76.  Ariz.  80,  46  Pac.  Eep.  74;  Lawless  r. 

5  Barham  t.  Hostetter,  67  Cal.  272,  Lawless,  39  Mo.  App.  539. 

7  Pac.  Eep.  689 ;  Eonnow  v.  Delmue,  T  Consolidated  Canal  Co.  v.  Peters, 

?3  Nev.  29,  41  Pae.  Eep.  1074;  Pore-  5  Ariz.  80,  46  Pac.  Eep.  74. 

man  v.   Boyle,   88   Cal.   290,   26   Pac.  8  Thomas  v.  Bolsa  Land  Co.,  1  Cal, 

Rep.   94;    Geurkink  v.   City  of  Peta-  App.  335,  82  Pae.  Eep.  207. 
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that  an  action  for  damages  for  injuries  thereto  from  flooding  and 
seepage  may  be  maintained  by  him  alone.^ 

A  corporation  organized  to  furnish  water  for  hire  or  profit  may 
maintain  an  action  for  damages  against  one  unlawfully  depriving 
it  of  the  water  which  the  corporation  has  obligated  itself  to  furnish 
its  consumers.io  But  where  no  obligation  has  been  entered  into  to 
furnish  the  water  to  consumers,  and  the  company  has  not  been  com- 
pelled to  respond  for  the  breaeh^of  a  valid  contract  to  furnish  such 
water,  it  is  held  that  a  corporation  can  not  maintain  an  action  for 
damages  which  have  been  suffered  by  stockholders  by  their  inability 
to  obtain  water.  ^^  In  Oklahoma  it  is  held  that  a  private  citizen, 
although  a  taxpayer  of  a  municipality,  can  not  maintain  an  action 
against  a  water  company  to  recover  damages  for  losses  by  fire  sus- 
tained by  him  in  consequence  of  the  failure  of  the  company  to  per- 
form its  contract  with  the  municipality  to  furnish  a  supply  of 
water  for  the  extinguishment  of  fires,  for  the  reason  that  there  is. 
no  privity  between  the  citizen  and  the  company.  12  The  mortgagee 
of  a  mortgage  covering  all  the  crops  on  certain  land  for  a  year  is 
entitled  to  maintain  an  action  against  a  water  company  failing  to 
furnish  water  to  the  land  as  bound  by  its  obligation  to  the  mort- 
gagor. ^^  So,  also,  may  an  action  be  maintained  by  the  pledger  of 
water  stock  for  damages  caused  by  the  act  of  the  pledgee  in  direct- 
ing a  water  company  to  withhold  the  water  from  the  pledger.^*  So, 
again,  an  action  for  damages  may  be  maintained  by  a  landlord 
against  a  tenant  for  injuries  to  his  rights  or  for  the  failure  to  make 

9  Malmstrom  v.  People  '3  Drain  D.  a  suit  for  damages,  but  to  injure  the 
Co.,  32  Nev.  246,  107  Pae.  Eep.  98;  plaintiff's  business  so  seriously  as  to 
Dimmick  t.  Dimmiek,  95  Cal.  323,  30  be  considered  irreparable."  Hager- 
Pae.  Rep.  547.  man  Irr.  Co.  -i.  MeMurry,  16  N.  M. 

10  Where  it  appeared  that  the  plain-      172,  113  Pae.  Rep.  823. 

tiff  had  undertaken  to  supply  water  to  11  Eaton    v.    Larimer    etc.    Co.,    3 

about  200  farmers,  some  of  them  at  Colo.  App.  366,  33  Pae.  Rep.  278. 

lands  thirty-five  miles  away,  and  tBat  12  Lutz  v.  Talequah  W.  Co.,  29  Okla. 

it    would    be    unable   to    perform   its  171,  118  Pae.  Rep.  128,  36  L.  R.  A., 

agreements  with,  them  if  it  should  be  N.  S.,  568. 

deprived  of  the  water  which  defendant  is  Equitable  Securities  Co.  v.  Mon- 

was  unlawfully  taking  for  his  own  use,  trose  etc.  Co.,  20  Colo.  App.  465,  79 

it  was  said  by  the  Court:     "Clearly,  Pae.  Eep.  747. 

that  would  amount  not  merely  to  the  14  Mabb  v.  Stewart,  147  Cal.  415,  81 

loss  of  a  certain  amount  of  water  for  Pae.  Rep.  1073;  Id.,  133  Cal.  556,  65 

which  compensation  could  be  given  in  Pae.  Rep.  1085. 
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repairs  to  a  ditch;  is  or  against  a  water  company  for  failure  to 
furnish  his  tenant  with  water.  ^^  A  tenant  may  maintain  an  action 
for  damages  against  his  landlord  for  a  breach  of  an  agreement  by 
the  landlord  to  furnish  the  tenant  with  water ;  ^'^  and  he  may  also 
sue  as  party  plaintiff  in  an  action  for  damages  against  a  third  party 
whose  duty  it  is  to  furnish  the  land  with  water,  but  who  has  failed 
to  furnish  it.^* 

§  1685.  Parties  defendant — Joint  or  several  tort  feasors. — Al- 
though in  an  equitable  action  any  number  of  persons  whose  rights 
are  invaded  may  join  as  parties  plaintiff  against  any  number  of 
persons  as  parties  defendant  to  adjudicate  water  rights,  ^  or  to  pre- 
vent by  injunction  the  unlawful  invasion  of  rights,^  this  can  not 
be  done  in  an  action  at  law  for  damages  unless,  as  far  as  parties 
plaintiff  are  concerned,  there  is  such  a  community  of  interest  in  the 
subject  matter  of  the  suit  that  it  makes  them  practically  one  party,^ 
or,  so  far  as  parties  defendant  are  concerned,  unless  they  all  acted 
in  concert  or  jointly,  so  that  by  their  concurrent  wrongdoing  they 
caused  the  injuries  for  which  damages  are  asked.  It  is  a  well- 
settled  principle  of  law  of  procedure  that  an  action  at  law  for  dam- 
ages can  not  be  maintained  against  several  persons  as  parties  de- 
fendant when  each  acted  independently  of  the  others  and  there  was 
no  concert  or  unity  of  design  or  action  between  them.*    It  is  held 

15  Hay  den  v.  Consolidated  etc.  Co.,  tinct  tracts  or  parcels  of  land,"  and 
3  Cal.  App.  136,  84  Pac.  Eep.  422.  where  it  did  not  appear  that  the  in- 

16  Parmers'  eta.  Co.  v.  New  Hamp-  jury  complained  of  "was  the  result  of 
shire  etc.  Co.,  40  Colo.  467,  92  Pac.  the  joint  or  concurrent  act  of  defend- 
Eep.  290.  ants,"  can  not  be  held  jointly  liable, 

17  Knowles  v.  Leggett,  7  Colo.  App.  or  be  joined  as  parties  defendant,  and 
265,  43  Pac.  Eep.  154;  Dunbar  v.  that  a  motion  for  a  non-suit  should  be 
Montgomery,  119  S.  W.'Eep.  907.  sustained  by  the  trial  court,  so  far  as 

isPallett  V.  Murphy,  131  Cal.  192,  the  cause' of  action  for  damages  was 

63  Pae.  Eep.  366.  concerned,  although  as  far  as  the  in- 

1  See  Sees.  1544,  1545.  junctive  feature  was  concerned  such  a 

2  See  Sees.  1631,  1632.  joinder  was  held  proper.  ' '  The  gen- 
8  See  preceding  section.  No.  16S4.  eral  principle  is  well  settled  that 
4  In  a  leading  case  upon  this  sub-  where  two  or  more  parties  act,  each 

ject  in  Nevada,  involving  an  action  for  himself,  in  producing  a  result  in- 
fer damages  against  several  defend-  jurious  to  plaintiff,  they  can  not  be 
ants  and  asking  for  an  injunction,  it  held  jointly  liable  for  the  acts  of  each 
was  held  that  tort  feasors  who  ' '  own,  other. ' '  BlaisdeU  v.  Stephens,  14  Nev. 
occupy,  and  irrigate  separate  and  dis-  17,  33  Am.  Eep.  523. 
195— Kin.  on  Irr. 
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that  in  such  a  case  the  tort  of  each  defendant  is  several  when  com- 
mitted, and  that  it  does  not  become  joint  because  afterward  its  con- 
sequences united  with  the  consequences  of  several  other  torts  com- 
mitted by  other  persons.  If  the  rule  were  otherwise,  the  authorities 
hold  that  one  defendant,  however  little  he  might  have  contributed 
to  the  injury  of  the  plaintiff,  would  be  liable  for  all  the  injury 
caused  by  the  wrongful  acts  of  all  the  other  defendants,  and  he 
would  have  no  remedy  against  tljp  latter  because  no  contribution  can 
be  enforced  between  tort  feasors.^ 

But  where  the  parties  acted  in  concert  and  by  their  concurrent 
wrongdoing  jointly  committed  the  unlawful  act  complained  of,  or 
the  act  of  one  causing  the  injury  was  made  for  the  benefit  of  the 
others,  who  took  advantage  of  such  benefit,  they  are  jointly  and 
severally  Hable,  and  should  be  joined  in  an  action  for  damages  as 


In  a  law  action  for  damages  for 
wrongful  diversion,  where  no  equitable 
relief  is  asked,  and  no  facts  are  al- 
leged which  would  authorize  the  grant- 
ing of  such  relief,  plaintiff  can  not 
join  as  defendants  persons  who  did  not 
act  jointly  in  diverting  the  water. 
MUes  V.  Du  Bey,  15  Mont.  340,  39 
Pac.  Bep.  313. 

But  see  the  earlier  ease  decided  by 
the  same  court  as  last  above  of  Carron 
V.  Wood,  10  Mont.  500,  26  Pac.  Eep. 
388,  where  equitable  relief  was  asked 
and  the  verdict  of  the  jury,  "that 
plaintiff  had  suffered  damage  in  the 
sum  of  $1,535.88  by  reason  of  the  de- 
fendants wrongfully  depriving  plain- 
tiff of  the  use  of  said  vra,ters  during 
the  year  1889,  which  damage  was  ap- 
portioned against  twelve  defendants  in 
divers  sums,  found  by  the  jury,  and 
set  forth  in  the  verdict,"  was  upheld 
by  the  Supreme  Court.  Upon  prin- 
ciple as  set  forth  in  the  text  above, 
and  the  decision  in  the  ease  »f  Miles 
v.  DuBey,  supra,  we  believe  that  this 
decision  was  erroneous,  although  from 
the  record  as  stated  in  the  opinion  no 


objections  were  made  to  the  misjoin- 
der of  parties  defendant. 

See,  also.  Miller  t.  Highland  ete. 
Co.,  87  Cal.  430,  25  Pae.  Eep.  550,  22 
Am.  St.  Eep.  254;  Foreman  v.  Boyle, 
88  Cal.  290,  26  Pac.  Eep.  94;  Barham 
V.  Hostetter,  67  Cal.  272,  7  Pae.  Eep. 
689;  Miles  v.  DuBey,  15  Mont.  340, 
39  Pac.  Eep.  313;  Evans  v.  Eoss,  67 
Cal.  19,  8  Pae.  Eep.  88 ;  Saint  v.  Guer- 
rerio,  17  Colo.  448,  30  Pac.  Eep.  335, 
31  Am.  St.  Eep.  320 ;  Frost  v.  Alturas 
W.  Co.,  11  Idaho  294,  81  Pac.  Eep. 
996;  Mau  v.  Stoner,  15  Wyo.  109,  87 
Pae.  Eep.  434,  89  Pae.  Eep.  466 ;  Hill- 
man  v.  Newington,  57  Cal.  56 ;  People 
V.  Gold  Eun  ete.  Co.,  66  Cal.  138,  4 
Pac.  Eep.  1152,  56  Am.  St.  Eep.  80; 
Montecito  W.  Co.  v.  Santa  Barbara, 
144  Cal.  578,  77  Pac.  Eep.  1113 ;  Eon- 
now  V.  Delmue,  23  Nev.  29,  41  Pae. 
Eep.  1074;  Watson  v.  Colusa-Parrott 
etc.  Co.,  31  Mont.  513,  79  Pac.  Eep. 
14;  Hulsman  v.  Todd,  96  Cal.  228,  31 
Pac.  Eep.  39. 

sChipman  v.  Palmer,  77  N.  T.  51; 
Pomeroy  on  Eemedies,  Sees.  207,  308. 
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parties  defendant;*  Where  there  is  a  water  master  and  he  fails 
to  apportion  the  water  according  to  the  decree  adjudicating  such 
rights,  such  water  master  may  he  joined  with  the  consumers  to  whom 
the  water  was  wrongfully  given  as  a  party  defendant.'^ 

The  plaintiff  in  an  action  for  damages  must  make  the  party  caus- 
ing the  injury  the  party  defendant.^  Municipalities  may  be  made 
parties  defendant,  as  well  as  individuals  or  private  corporations.^ 


6  "  It  is  well  settled  that  where  two 
or  more  parties,  by  their  concurrent 
wrongdoing,  cause  injury  to  a  third 
person,  they  are  jointly  and  severally 
liable.  It  is  optional  with  the  injured 
party  to  proceed  against  one  or  all  of 
those  contributing  to  t^g-4ajii^,  as 
any  one  who  aids  ajjitf^^SSiits^in^J^ln— 
mitting  the  wrong  is  liab^g,<''foT  the 
whole. ' '  City  of  Kansas  City  v.  Slang- 
stroni,  53  Kan.  431,  36  Pac.  Bep.  706. 

Where  defendants  in  an  action  for 
diversion  of  water  admit  the  diversion, 
and  set  up  a  claim  of  right  to  use 
the  water  on  land  farmed  by  them 
jointly,  a  finding  that  defendants 
caused  the  diversion  is  not  necessary 
to  support  a  joint  judgment  against 
them.  Williams  v.  Barter,  121  Cal. 
47,  53  Pao.  Bep.  405. 

See,  also,  Hulsman  v.  Todd,  96  Cal. 
228,  31  Pac.  Bep.  39;  Hillman  v. 
Newington,  57  Cal.  56;  Bowman  v. 
Bowman,  35  Ore.  279,  57  Pac.  Bep. 
546;  Bates  v.  Van  Pelt,  1  Tex.  Civ. 
App.  185,  20  S.  W.  949. 

If  defendant  and  the  corporation 
for  whom  he  worked  were  both  re- 
sponsible for  trespass  to  plaintiff's 
reservoir,  plaintiff  could  elect  to  sue 
one  or  both  of  them  in  an  action  for 
damages  and  injunction.  Koch  v. 
Story,  47  Colo.  335,  107  Pac.  Bep. 
1093. 

Where  a  contractor  constructs  for  a 
city  a  work  which,  by  reason  of  its 
nature  and  location,  causes  damage  to 
another,  which  might  have  beon  pre- 


vented by  the  exercise  of  reasonable 
prudence  as  to  the  plan  and  location 
of  such  works,  the  contractor  and  the 
city  are  severally  liable.  De  Baker  v. 
Southern  Cal.  B.  Co.,  106  Cal.  257,  39 
Pac.  Bep.  610,  46  Am.  St.  Bep.  237. 
"If  two  or  more  parties^  acting, 
-jointly,  wrong  and  injure  another,  they 
are  jointly  and  severally  liable  for  th& 
consequences,  and  the  injured  party 
may  at  his  option  sue  one  or  all  of 
those    contributing    to    the    injury." 

Arnold  v.  Chicago   etc.  B.  Co.,  

Kan. ,  119  Pac.  Bep.  373. 

7  In  an  action,  where  it  does  not 
appear  from  the  complaint  that  the 
subject  of  litigation  is  within  any  wa- 
ter district,  or  that  there  is  any  water 
master  in  charge  of  the  water  in  ques- 
tion, a  demurrer  based  on  the  non- 
joinder of  the  water  master  is  not  well 
taken.  Boulware  v.  Parke,  4  Idaho 
692,  43  Pac.  Bep.  680. 

8  Colorado  etc.  Co.  v.  Morris,  1  Colo. 
App.  401,  29  Pac.  Bep.  302. 

9  Boulder  v.  Eowler,  11  Colo.  396, 
18  Pac.  Bep.  337;  Hughes  v.  City  of 
Austin,  12  Tex.  Civ.  App.  178,  33  S. 
W.  Bep.  607;  City  of  Paris  v.  Tticker, 

Tex.   Civ.   App.   ,   93    8.   W. 

Bep.  233;  City  of  San  Antonio  v. 
Bivas,  Tex.  Civ.  App.,  57  S.  W.  Bep. 
855 ;  Umschied  v.  City  of  San  Antonio, 
Tex.  Civ.  App.,  69  S.  W.  Bep.  496; 
Levy  V.  Salt  Lake  City,  3  Utah  63,  1 
Pac.  Bep.  160;  Id.,  5  Utah  302,  16 
Pac.  Bep.  598;  Bichardson  v.  City  of 
Eureka,   110   Cal.  441,  42  Pac.  Bep. 
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So,  also,  may  public  corporations,  such  as  irrigation  districts.^" 
And  both  municipalities  or  irrigation  districts  are  held  to  the  same 
rule  for  negligence,  as  are  private  individuals  or  corporations. 

The  tenant  is  the  proper  party  defendant  for  injuries  caused  by 
his  acts  during  his  tenancy  to  the  lands  of  third  parties,  without 
the  landlord's  direction  or  control. ^^ 

In  Montana  it  is  provided  by  statute  that  when  damages  are 
claimed  for  the  wrongful  diversion  of  water,  in  any  such  action 
the  same  may  be  assessed  and  apportioned  by  the  jury  in  their 
verdicts,  and  the  judgment  thereon  may  be  entered  for  or  against 
one  or  more  of  several  plaintiffs,  or  for  or  against  one  or  more  of 
several  defendants.  In  any  action  concerning  joint  water  rights 
or  joint  rights  in  ditch,  unless  partition  of  the  same  is  asked  by 
parties,  to  the  action,  the  Court  shall  hear  and  determine  such 
controversy  as  if  the  same  were  several  as  well  as  joint.^^ 

§  1686.  Pleadings — Complaint. — The  material  allegations  in  a 
complaint  in  an  action  for  damages  for  injuries  to  water  rights, 
ditches,  or  cai^^ls,  er  other  works,  lands,  growing  crops,  or  personal 
property,  do  not  differ  materially  from  the  allegations  of  a  com- 
plaint for  damages  caused  from  other  injuries.  The  plaintiff  should 
allege  his  ownership,  or  right  of  possession,  of  the  property  in  ques- 
tion ;  1  the  specific  injury  to  such  property  caused  by  the  act  of  the 

965;   Willaon  v.  Boise  City,  6  Idaho  367,   65  Pae.  Eep.   106;   MeNineh  v. 

391,  55  Pao.  Eep.  887;  Esberg-Gunst  Crawford,  30  Mont.  297,  76  Pae.  Eep. 

Cigar  Co.  v.  City  of  Portland,  34  Ore.  698;  Sloan  v.  Byers,  37  Mont.  503,  97 

282,  55  Pao.  Eep.  961,  43  L.  E.  A.  435,  Pae.  Eep.  855. 
75  Am.  St.  Eep.  651.  See,  also,  Comp.  Laws,  Utah,  1907, 

10  McPherson  v.  Alta  Irr.  Dist.,  14  See.  1288x40. 

Cal.   App.    353,    112   Pao.   Eep.    193 ;  l  Where  the  water  rights  in  question 

Turpen  v.  Turlock  Irr.  Dist.  141  Cal.  have  been  decreed  to  the  plaintiff,  such 

1,  74  Pae.  Eep.  295.  decree  should  be  set  up.    Boulware  v. 

11  A  landlord  is  not  Uable  for  in-  Parke,  4  Idaho  692,  43  Pao.  Eep.  680. 
juries  to  adjoining  land  by  the  diver-  Carter  v.  Wakeman,  42  Ore.  147,  70 
sion  of  surface  water  by  the  tenant  Pae.  Eep.  393,  holding  that  a  corn- 
plowing  without  the  landlord's  direc-  plaint  for  the  obstruction  of  an  ease- 
tion  or  control.  Peek  v.  Peterson,  15  ment  need  only  state  plaintiff's  owner- 
Cal.  App.  543,  115  Pae.  Eep.  327.  ship    thereof,    describing   it,    without 

See,  also.  Booth  v.  Trager,  44  Colo,  stating  how  it  was  acquired. 

409,  99  Pao.  Eep.  60.  A  complaint,  in  an  action  for  injury 

12  Eev.  Codes  Mont.  1907,  Sec.  4852;  to  real  estate  by  water  from  an  irriga- 
Beach  v.  Spokane  Eanch  Co.,  25  Mont,  tion  canal,  which  describes  the  prem- 
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defendant,^  and,  in  cases  of  negligence,  except  in  actions  caused 
from  the  breakage  or  leakage  of  reservoirs,  where  the  owner  is  held 
to  be  the  insurer  against  daniage,^  he  must  set  forth  the  specific  act 
or  acts  which  constituted  the  negligence  upon  the  part  of  the  defend- 
ant, or  the  facts  which  constituted  his  want  of  reasonable  or  ordi- 
nary care ;  *  the  amount  that  he  was  damaged  by  such  injuries  and 
pray  for  the  same.^  The  motive  of  the  defendant  in  committing  the 
injuries  need  not  be  stated,  and  when  so  stated  may,  upon  motion, 
be  stricken  out.^ 


ises  as  the  north  half  of  the  northwest 
quarter  of  a  specified  section  in  a,  des- 
ignated township  and  range,  with  the 
exception  of  twenty-nine  acres  previ- 
ously sold,  which  twenty-nine  acres 
were  unaffected,  suficiently  describes 
the  land  against  a  general  demurrer 
or  objection  to  evidence.  Billings 
Realty  Co.  v.  Big  Ditch  Co.,  43  Mont. 
251,  115  Pae.  Eep.  828. 

In  an  action  for  injury  to  crops  by 
the  destruction  of  a  flume  feeding  and 
conveying  water  to  irrigate  plaintiff's 
land,  and  proof  of  plaintiff's  occu- 
pancy for  over  thirty  years  is  sufficient 
proof   of   title   without   deraigning  a 

record  title.     Gustin  v.  Harting,  

Wyo. ,  121  Pao.  Eep.  522. 

2  Dennis  v.  Crocker-Huffman  etc. 
Co.,  6  Cal.  App.  58,  91  Pac.  Kep.  425. 

The  date  of  such  injury  must  be 
pleaded.  Miller  v.  Douglass,  7  Ariz. 
41,  60  Pac.  Eep.  722. 

The  damages  claimed  must  be  for 
injuries  to  plaintiff's  enterprise,  and 
not  for  the  value  of  a  certain  quan- 
tity of  water.  Parks  etc.  Co.  v.  Hoyt, 
57  Cal.  44. 

3  See  Sees.  1669-1674. 

See,  also,  Garnet  etc.  Co.  v.  Samp- 
son, 48  Colo.  285,  110  Pac.  Rep.  79. 

i  A  complaint  that  the  damage 
caused  was  due  to  defendant's  gross 
and  wiUful  negligence  in  failing  to 
properly  construct  the  canal  and  head- 


gate,  and  in  failing  to  properly  main- 
tain the  headgate  and  to  control  the 
Vater  in  the  canal,  was  held  to  be 
sufficiently  specific  as  to  the  manner 
in  which  the  defendant  was  guilty  of 
the  negligence  charged.  Dennis  v. 
Crocker-Huffman  etc.  Co.,  6  Cal.  App. 
58,  91  Pac.  Eep.  425. 

See,  also,  Crowder  v.  McDonnell,  21 
Mont.  367,  54  Pac.  Eep.  43;  Consoli- 
dated Canal  Co.  v.  Peters,  5  Ariz.  80, 
46  Pac.  Eep.  74;  McDonald  v.  Bear 
Eiver  etc.  Co.,  15  Cal.  145,  1  Morr. 
Min.  Eep.   626. 

That  negligence  must  be  pleaded 
and  proved,  see  Billings  Eealty  Co.  v. 
Big  Ditch  Co.',  43  Mont.  251,  115  Pac. 
Eep.'  828. 

HiU  V.  Standard  Min.  Co.,  12  Idaho 
223,  85  Pac.  Eep.  907. 

0  Boulware  v.  Parke,  4  Idaho  692, 
43  Pae.  Eep.  680. 

In  an  action  for  damages  by  a  ri- 
parian owner  for  injuries  caused  by 
the  diversion  of  the  waters  of  a 
stream  to  plaintiff's  land  and.  cattle, 
evidence  is  not  admissible  for 'injuries 
to  lands  or  cattle  not  mentioned  in 
the  complaint,  or  to  lands  not  border- 
ing on  the  stream.  Heinlen  v.  Fresno 
etc.  Co.,  68  Cal.  35,  8  Pac.  Eep.  513. 

6  Equitable  Securities  Co.  v.  Mon- 
trose etc.  Co.,  20  Colo.  App.  465,  79 
Pac.  Eep.  747. 
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Where  a  complaint  alleged  that  defendant  had  constructed  an 
irrigation  ditch  intersecting  land  on  which  the  plaintiff  had  a  right 
of  pasture,  and  that  the  defendant  negligently  permitted  the  ditch 
to  enlarge,  and  that  plaintiff's  cattle  were  lost  by  miring  therein, 
but  did  not  state  that  after  its  enlargement  the  ditch  was  larger 
than  its  right  of  way,  and  did  not  state  whether  the  plaintiff  knew 
the  conditions  of  the  ditch  when  he  turned  his  cattle  on  the  land, 
it  was  held  that  the  complaint  did  not  state  a  cause  of  actionJ 
Where  the  plaintiff  alleged  and  relied  wholly  upon  an  express  eon- 
tract,  he  can  not  recover  on  a  quantum  meruit,  no  contract  being 
proven.8  AH  special  damages  must  be  pleaded  before  a  recovery 
can  be  had.'* 

Where  the  basis  of  the  action  is  for  damages  resulting  from  a 
breach  of  contract,  the  substance  of  such  contract  should,  at  least, 
be  pleaded,  also  that  the  plaintiff  has  complied  with  all  of  its 
terms  upon  his  part  to  be  performed,  the  facts  constituting  the 
breach,  and  the  injuries  resulting  therefrom,  and  the  amount  of 
damages  resulting  therefrom.  A  complaint  by  one  who  entered 
into  a  contract  with  a  company  alleged  that  the  defendant  refused 
to  deliver  water  in  sufficient  quantities  to  irrigate  plaintiff's  crops 
when  there  was  water  flowing  in  the  river  sufficient  for  such  pur- 
pose, and,  at  periods  of  low  water,  had  refused  to  deliver  to  the 
plaintiff  the  amount  of  water  called  for.  The  complaint  did  not 
allege  that  the  plaintiff  ever  requested  the  defendant  to  deliver 
water  to  him,  and  did  not  state  how  much  was  necessary,  nor  the 
quantity  actually  delivered.  It  was  held  that  the  complaint  did 
not  state  a  cause  of  actionr.i" 

In  an  action  for  damages  based  upon  fraud,  a  complaint  alleg- 
ing that,  by  virtue  of  a  water  right  held  by  the  plaintiff,  appur- 
tenant to  one  of  four  subdivisions  of  land  which  he  owned,  he  was 
entitled  to  receive  from  the  defendant  irrigation  company  water 

7  Messenger    v.    Gordon,    15    Colo.  It  was  held  that  where  one  framed 

App.  428,  62  Pao.  Eep.  956.  his    complaint    for    damages    on    the 

s  Wright    V.    Sonoma    County,    156  theory  that  the  defendants  were  liable 

C'al.  475,  105  Pao.  Eep.  409,  134  Am.  for  a  violation  of  a  general  duty,  that 

St.  Bep,  140.  he   eould  still  recover  for  breach  of 

9  Sommerville  v.  Idaho  Irr.  Co.,  contract,  and  where  the  defendant  in 
Idaho ,  123  Pac.  Eep.  302.  his  answer  had  set  up   the   contract. 

10  Consolidated  Canal  Co.  v.  Peters,  Crowder  v.  McDonnell,  21  Mont.  367, 
5  Ariz.  80,  46  Pac.  Rep.  74.  54  Pac.  Eep.  43. 
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with  which  to  irrigate  the  parcel  of  land  on  which  the  water  right 
was  located;  that  he  did  not  know  the  true  location  of  the  water 
right,  and  that  the  defendant  company  was  the  only  depositary  of 
the  desired  information;  that  on  application  of  the  general  mana- 
ger plaintiff  was  falsely  and  fraudulently  informed  that  the  evi- 
dence in  his  custody  showed  the  location  of  the  water  right  on  a 
subdivision  on  which  no  such  right  existed;  that  such  representa- 
tion was  knowingly  made  that  the  plaintiff  should  act  thereon ;  and 
that  he  did  act  thereon.  It  was  held  by  the  Court  that  such  com- 
plaint was  sufficient.il 

In  an  action  for  damages  by  a  riparian  owner  as  such,  a  com- 
plaint which  states  that  the  plaintiff  is  the  owner  and  in  the  pos- 
session of  a  certain  tract  of  land,  describing  it,  through  which  a 
certain  stream  was  accustomed  to  flow,  and  that  the  defendant 
diverted  the  water  from  the  stream  from  its  accustomed  channel  to 
his  injury,  describing  it,  need  not  also  allege  that  the  plaintiff  had 
the  right  to  the  use  of  the  water,  since  such  right  is  implied  from 
his  ownership  of  the  land.  12 

The  courts  are  usually  liberal  in  allowing  amendments  to  plead- 
ings, and  should  always  allow  them  when  they  do  not  impair  the 
rights  of  the  opposite  party  by  such  procedure.  ^^ 

§  1687.  Pleadings — Answer — Cross-complaint. — The  defendant 
may  demur  to  the  complaint  of  the  plaintiff,  upon  any  ground 
allowed  by  the  statute  of  the  State  where  the  action  is  brought.  ^ 

11  Cleghon   v.  Barstow  Irr.   Co.,  41  trial.      Shields   v.    Orr   Extension   D. 
Tex.  Civ.   App.   531,   93   S.   W.  Hep.  Co.,  23  Nev.  349,  47  Pao.  Eep.  194. 
10^0.  See,    also,     Saint   v.   Guerrerio,    17 

12  Shotwell  V.  Dodge,  8  Wash.  337,  Colo.  448,  30  Pac.  Eep.  335,  31  Am. 
36  Pae.  Eep.  254;  Chauvet  v.  Hill,  93  St.  Eep.  320;  Bean  v.  Stoneman,  104 
Cal.  407,  28  Pac.  Eep.  1066;  Eineon  Cal.  49,  37  Pac.  Eep.  777,  38  Pac. 
etc.  Co.  V.  Anaheim  etc.  Co.,  115  Ped.  Eep.  39;  Gould  v.  Stafford,  101  Cal. 
Eep.  543;   Swift  v.  Goodrich,  70  Cal.  32,  35  Pac.  Eep.  429. 

103,   11   Pac.   Eep.   561 ;    Shurtliff  v.  1  Boulware  v.  Parke,  4  Idaho  692, 

Extension  D.   Co.,    14   Idaho   416,   94  43  Pac.   Eep.  680;   Equitable  Securi- 

Pac.  Eep.  574.  ties  Co.  v.  Montrose  etc.  Co.,  20  Colo. 

See,  also,  damages  to  riparian  own-  App.  465,  79  Pac.  Eep.  747. 

ership,  Sees.  1662,  1665.  The  failure  of  a  complaint  to  state 

13  An  amendment  of  the  ad  dam-  a  cause  of  action  may  be  availed  of 
num  clause  by  increasing  the  amount  by  demurrer,  by  objection  to  the  evi- 
claimed   may   be   allowed   during   the  dence,  by  motion  for  judgment  on  tho 
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In  the  consideration  of  a  general  demurrer,  by  the  Court,  every  in- 
tendment favorable  to  the  pleader  should  be  indulged  in  to  sus- 
tain the  pleading.2  But  objections  to  a  complaint,  not  taken  by 
demurrer  or  answer,  are  waived.^  The  defendant  may  also  answer 
the  allegations  of  the  plaintiff's  complaint  by  merely  denying  the 
allegations  therein  contained.*  The  defendant  may,  also,  in  addi- 
tion thereto,  set  up  as  many  afSrmative  defenses  as  he  may  have, 
such  as  contributory  negligence, ^  contract,®  the  limitation  of  the 
action,'^  or  act  of  God.^  He  nmy  amend  his  answer  by  omitting 
the  original  defense,  and  set  up  by  new  allegations  an  entirely  new 
defense.^     Again,  should  the  defendant  have  a  cause  of  action 


pleadings,  hj  motion  in  arrest  of  judg- 
ment, or  on-  motion  for  new  trial. 
Consolidated  Canal  Co.  v.  Peters,  5 
Ariz.  80,  46  Pae.  Eop.  74. 

2  Cleghon  v.  Barstow  Irr.  Co.,  41 
TJex.  Civ.  App.  531,  93  S.  W.  Eep. 
1020. 

3  Under  Eev.  Codes,  See.  6539,  pro- 
riding  that  objections  to  a  complaint, 
not  taken  by  demurrer  or  answer,  are 
waived,  an  objection  to  a  complaint 
for  injury  to  land,  because  it  is  in-, 
definite  in  the  description  of  the  land 
involved,  must  be  made  by  special  de- 
murrer, or  it  is  waived.  Billings 
Eealty  Co.  v.  Big  Ditch  Co.,  43  Mont. 
251,  115  Pae.  Eep.  828. 

4  The  failure  of  the  owner  of  an 
irrigation  ditch  to  file  a  statement  and 
map  thereof  as  required  by  the  stat- 
ute is  no  defense  to  an  action  by  the 
owners  against  a  railroad  company 
for  the  destruction  of  the  ditch  in 
building  its  roadbed.  Denver  etc.  Co. 
v.  Dotson,  20  Colo.  304,  38  Pae.  Eep. 
322. 

It  is  no  defense  to  an  action  against 
a  water  company  for  refusal  to  fur- 
nish water  to  an  applicant  for  water 
for  irrigation,  that  his  ditch  for  tak- 
ing water  from  the  ditch  of  the  com- 
pany is  in  part  upon  its  right  of  way, 
if  it  be  there  with  its  consent,  or  if 
its    refusal   was    not   based    on    such 


ground.  Lowe  v.  Yolo  County  etc. 
Co.,  157  Cal.  503,  108  Pae.  Eep.  207, 
8  Cal.  App.  167,  96  Pae.  Eep.  379. 

The  fact  that  a  person  entitled  to 
the  use  of  one-half  of  the  water  of 
an  irrigation  ditch  is  denied  such 
right  by  the  other  owner  is  no  de- 
fense to  an  action  by  the  latter  for 
damages  caused  by  the  former  dig- 
ging another  ditch  and  appropriating 
all  of  the  water.  Aruett  v.  Linhart, 
21  Colo.  188,  40  Pae.  Eep.  355. 

In  an  action  for  damages  sustained 
by  defendant's  cutting  plaintiff's  ir- 
rigation ditch  and  diverting  water 
from  plaintiff's  land,  it  is  no  defense 
that  the  defendant  was  a  lessee  of 
plaintiff  and  had  a  right  to  take  the 
water  as  a  tenant  for  the  year,  or,  if 
not  a  tenant,  that  he  was  a  licensee  of 
plaintiff,  where  such  tenancy  or  license 
had  been  terminated  by  defendant's 
act  of  ' '  jumping ' '  the  land  and  claim- 
ing the  same  adversely  to  plaintiff. 
White  V.  Brash,  3  Ariz.  212,  73  Pae. 
Eep.  445. 

6  See  Sec.  1688. 

6  See  Sec.  1689. 

T  See  Sec.  1690. 

8  See  Sees.  1691,  1692. 

9  As  an  amendment  to  a  pleading 
may  be  allowed  to  correct  certain  enu- 
merated mistakes,  or  "a  mistake  in 
any   other   respect,"   and   "in   other 
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against  the  plaintiff  which  is  germane  to  the  original  action,  he  may 
set  the  same  up  by  way  of  cross-complaint.  But  he  should  plead 
his  right  and  the  injuries  thereto  with  the  same  particularity  as 
is  required  of  the  plaintiff  in  his  complaint.  ^^ 

§  1688.  Pleadings — Defenses — Acts  of  the  plaintiff  and  con- 
tributory negligence. — The  plaintiff  can  not  recover  where  the  in- 
juries to  his  property  were  the  direct  result  of  his  own  acts,  or 
where  he  assisted  the  defendant  by  acts  of  his  own  whereby  the 
injuries  resulted,  or  through  his  own  negligence.  So,  where  such 
is  the  case,  the  defendant  in  an  action  for  damages  may  set  up  such 
acts  of  the  plaintiff  as  a  defense.  So,  it  is  held  in  an  action  for 
damages  for  the  diversion  of  the  water  by  the  building  and  mainte- 
nance of  a  dam  by  defendants,  and  where  it  appeared  that  plaintiff 
assisted  in  maintaining  the  dam  and  diverting  the  water,  he  can 
not  recover,  and  that  such  participation  in  the  diversion  of  the 
water  need  not  be  specially  pleaded,  but  that  it  might  be  proved 
under  the  issue  raised  by  the  defendant's  denial  that  the  plaintiff 
was  injured  by  such  diversion.  ^ 


particulars"  (Code  CItU  Proc,  Sec. 
473),  the  Court  may  allow  an  amend- 
ment to  an  answer,  though  it  is  main- 
ly to  correct  a  mistake  of  law  made 
by  defendant's  attorney.  Gould  v. 
Stafford,  101  Cal.  32,  35  Pac.  Eep. 
429. 

In  an  action  for  depriving  plain- 
tiff's crops  of  the  necessary  water,  it 
is  held  that  it  was  no  defense  that 
plaintiff  did  not  have  a  valid  appro- 
priation of  the  water  claimed  by  him 
so  long  as  it  was  not  defendant's. 
Dalton  V.  Kelsey,  58  Ore.  244,  144 
Pac.  Eep.  464. 

10  Silver  Creek  etc.  Co.  v.  Hayes, 
113  Cal.  142,  45  Pac.  Eep.  191;  Pe- 
ters V.  Lewis,  33  Wash.  617,  74  Pac. 
Rep.  815. 

Damages  from  the  issuance  of  a 
temporary  injunction  can  not  be  re- 
covered in  the  injunction  suit  itself 
by  cross-complaint.  Sullivan  v.  Jones, 
13  Ariz.  229,  108  Pae.  Eep.  476. 


1  Churchill  v.  Bauman,  95  Cal.  541, 
30  Pae.  Eep.  770;  104  Cal.  369,  36 
Pao.  Eep.  93,  38  Pae.  Eep.  43.  In 
the  first  appeal  Haven,  J.,  dissented 
for  the  reason  that  such  defense 
should  have  been  specially  set  out  in 
the  answer. 

In  an  action  against  an  irrigation 
company,  by  a  stockholder,  for  fail- 
ure to  supply  her  with  her  proportion 
of  the  water,  where  the  defendant  re- 
lied upon  the  defense  that  it  had  done 
the  best  it  could,  and  that  the  ditch 
was  new,  and  that  the  laterals  built 
by  the  plaintiff  were  not  properly  con- 
structed, it  was  h?ld  that  the  ques- 
tions thus  raised  were  for  the  jury. 
Eocky  Pord  etc.  Co.  v.  Simpson,  5 
Colo.  App.  30,  36  Pac.  Eep.  638. 

See,  also,  MoLellan  v.  Brownsville 
etc.  Co.,  46  Tex.  Civ.  App.  249,  103 
8.  W.  Eep.  206;   Cline  v.  Stock,   71 
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Where  the  injuries  tp  the  plaintiff  resulted  from  his  own  negli- 
gent act,  the  defendant  may  set  up  as  one  of  his  defenses  that  of 
contributory  negligence,  and,  if  proven,  such  a  defense  will  he  good. 
And,  in  this  connection,  contributory  negligence  may  be  defined 
as  the  want  of  ordinary  care  upon  the  part  of  the  person  injured 
by  the  actionable  negligence  of  another,  combining  and  concurring 
with  that  negligence,  and  contributing  to  the  injury,  as  the  proxi- 
mate cause  thereof,  without  which  the  injury  would  not  have  oc- 
curred.2  But,  the  contributory  negligence  in  cases  of  this  nature 
must  consist  of  some  overt  act  of  the  plaintiff,  which  was  the  proxi- 
mate cause  of  his  injuries.  So,  in  an  action  for  fl.ooding  land,  in 
order  to  successfully  maintain  a  defense  of  contributory  negligence, 
the  defendant  must  show  that  the  plaintiff  himself  opened  the 
waste  gate  of  the  defendant's  canal,  or  broke  through  its  bank,  or 
committed  some  other  overt  act,  and  thus  caused  the  overflow  of 
the  water.3 

The  duty  to  exercise  reasonable  and  ordinary  care  in  the  con- 
struction, maintenance,  or  operation  of  a  ditch,  canal,  or  other 


Neb.  70,  98  N.  W.  Eep.  454,  102  N. 
W.  Bep.  265;  MoCook  Irr.  Co.  v. 
Crews,  70  Neb.  115,  102  N.  W.  Eep. 
249. 

2  Moakler  v.  Willamette  etc.  K.  Co., 
18  Ore.  189,  22  Pao.  Eep.  948,  6  L. 
E.  A.  656,  17  Am.  St.  Eep.  717;  Bmi- 
son  V.  Owyhee  D.  Co.,  37  Ore.  577,  62 
Pac.  Eep.  13;  Platte  etc.  Co.  v.  Dow- 
ell,  17  Colo.  376,  30  Pae.  Eep.  68. 

An  affirmative  defense  in  an  action 
for  damages  by  drainage  from  de- 
fendant's lands,  simply  stating  that, 
if  plaintifE  was  damaged,  it  was  by 
reason  of  his  own  neglect,  and  not  by 
any  act  of  the  defendants,-  is  suffi- 
cient. Peters  v.  Lewis,  33  Wash.  617, 
74  Pao.  Eep.  815. 

Where  plaintiffs  claimed  injuries  to 
their  premises  by  the  overflow  of  de- 
fendant's irrigation  ditch,  it  was  not 
liable  for  that  part  of  the  injury 
which  was  caused  by  plaintiffs'  own 
acts  in  excavating  their  cellar  and 
placing  the  foundation  of  their  house 


so  dangerously  close  to  the  ditch  or 
on  such  low  and  wet  ground  that  the 
cellar  was  flooded  and  the  earth 
soaked  and  softened  under  the  foun- 
dations by  percolating  water,  which 
might  have  come  into  and  stood  stag- 
nant in  the  cellar  if  the  ditch  had 
never  overflowed.  Malmstrom  v.  Peo- 
ple's etc.  Co.,  32  Nev.  246,  107  Pac. 
Eep.  98,  the  Court  saying:  "If  the 
defendant  were  holden  for  any  in- 
jury resulting  to  the  plaintiffs  from 
their  own  acts  under  these  oireum- 
stances,  the  owners  of  ditches  that 
traverse  the  lands  of  others  would 
have  little  protection  for  their  prior 
rights. ' ' 

See,  also,  Johnston  v.  Hyre,  83 
Kan.  38,  109  Pac.  Eep.  1075;  Shot- 
well  V.  Dodge,  8  Wash.  337,  36  Pac. 
Eep.  254;  Parker  v.  Gregg,  136  Cal. 
413,  69  Pac.  Eep.  22. 

3  Emison  v.  Owyhee  D.  Co.,  37  Ore. 
577,  62  Pae.  Bep.  13. 
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works,  SO  that  property  shall  not  be  injured  from  overflow  or  leak- 
age, rests  wholly  with  the  ditch  owner.  Furthermore,  there  is  no 
duty  resting  upon  the  land  owner  to  avoid  the  consequences  of  the 
ditch  owner's  negligence.  The  doctrine  of  contributory  negligence, 
therefore,  is  usually  not  applicable  to  cases  of  this  nature;  and, 
where  the  plaintiff  is  merely  passive,  although  he  may  have  had 
knowledge  of  the  defects  in  the  works,  and  could  by  effort  upon  his 
part  have  prevented  the  injury,  he  is  not  liable  for  contributory 
negligence  on  account  of  his  mere  inactivity.*    And  it  is  held  that 


4  An  instTuetion  was  also  asked  to 
the  effect  that  the  plaintiff  himself 
should  have  exercised  ordinary  care 
to  have  avoided  the  consequences  of 
defendant's  acts,  and,  faiUng  to  do 
so,  the  parties  were  in  mutual  fault. 
The  doetriiie  of  contributory  negli- 
gence is  not  applicable  to  cases  of 
this  nature,  where  the  defendant  had 
knowledge  of  the  defects  of  its  ditch, 
and  could  have  prevented  the  injury. 
Under  these  circumstances,  no  duty 
rested  upon  the  plaintiff  to  have 
avoided  the  consequences  of  defend- 
ant's acts."  Shields  v.  Orr.  etc.  Co., 
23  Nev.  349,  47  Pae.  Eep.  194. 

The  fact  that  the  plaintiff  knew  of 
the  dangerous  condition  of  a  dam, 
and  failed  to  institute  special  pro- 
ceedings, for  his  protection,  will  not 
bar  an  action  by  him  for  damages 
caused  by  a  subsequent  breaking  of 
the  dam.  HoUenbeck  v.  DingweU,  16 
Mont.  335,  40  Pac.  Eep.  863,  50  Am. 
St.  Eep.  502. 

Where  an  action  is  brought  to  re- 
cover damages  for  injuries  immedi- 
ately resulting  to  land  by  the  con- 
struction of  a  dam,  and  not  for  any 
injury  that  might  thereafter  occur, 
evidence  as  to  whether  or  not  plain- 
tiff had  made  any  effort  to  protect 
the  land  from  erosion  is  immaterial. 
Oldenburg  v.  Oregon  Sugar  Co.,  39 
Ore.  564,  65  Pac.  Eep.  869. 

See,   also,     Eeynolds     v.     Chandler 


Eiver  Co.,  43  Me.  513;  Plummer  v. 
Penobscot  Lum.  Association,  67  Me. 
363. 

See,  also,  McCarty  v.  Boise  City 
C.  Co.,  2  Idaho  225,  10  Pac.  Eep. 
623;  McLeod  v.  Lee,  17  Nev.  103,  28 
Pae.  Eep.  124;  Bacon  v.  Kearney 
Vineyard  Syndicate,  1  Cal.  App.  275, 
82  Pac.  Eep.  84;  North  Point  etc. 
Co.  V.  Utah  etc.  Co.,  16  Utah  246,  52 
Pae.  Eep.  168,  40  L.  E.  A.  851,  67 
Am.  St.  Eep.  607;  Jenkins  v.  Hooper 
Irr.  Co.,  13  Utah  100,  44  Pac.  Eep. 
829;  Praler  v.  Sears  etc.  Co.,  12  Cal. 
555,  73  Am.  Dee.  562;  Greeley"  Irr. 
Co.  V.  House,  14  Colo.  549,  24  Pae. 
Eep.  329;  Arave  v.  Idaho  C.  Co.,  5 
Idaho  68,  46  Pac.  Eep.  1024;  Lison- 
bee  V.  Monroe  Irr.  Co.,  18  Utah  343, 
54  Pae.  Eep.  1009,  72  Am.  St.  Eep. 
784. 

See,  also,  Shields  v.  Orr  etc.  Co., 
23  Nev.  349,  47  Pac.  Eep.  194;  Con- 
solidated etc.  Co.  V.  Hamlin,  6  Colo. 
App.  341,  40  Pae.  Eep.  582;  Stuart 
V.  Noble  Ditch  Co.,  9  Idaho  765,  76 
Pac.  Eep.  255;  McLellan  v.  Browns- 
ville etc.  Co.,  46  Tex.  Civ.  App.  249, 
103  S.  W.  Eep.  206. 

But  see  Sweeney  v.  Montana  Cent. 
E.  Co.,  25  Mont.  543,  65  Pac.  Eep. 
912,  where  it  was  held  that,  in  an 
action  for  injuries  caused  by  the  di- 
version of  a  stream,  evidence  that 
plaintiff,  by  a  small  expense  in  rip- 
rapping  the  bank  of  the  new  channel, 
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in  order  that  contributory  negligence  of  the  plaintiff  should  defeat 
his  recovery,  his  act  must  be  the  proximate  cause  of  his  injury ;  and 
if,  without  certain  remote  negligence,  he  still  would  have  suffered 
the  injuries  for  which  he  has  brought  an  action  for  damages,  the 
same  was  not  contributory,  in  a  legal  sense.^ 

It  was  held  in  Colorado  that  where  a  party  sues  for  damages  by 
being  restrained  from  using  the  water  from  a  certain  ditch,  if  it  is 
shown  that  he  could  have  obtaijied  sufficient  water  from  another 
source,  he  will  not  be  entitled  to  receive  a  greater  sum  than  he 
would  have  had  to  expend  to  obtain  water  from  such  source.® 

§  1689.  Pleadings — Defenses — Grant  or  contract. — ^A  good  de- 
fense if  properly  pleaded  is  that  the  defendant  had  acquired  the 
right  to  commit  the  act  or  acts  complained  of  by  grant  or  contract. 
So,  where  the  defendants  had  a  grant  in  writing  for  a  valuable 
consideration  for  the  erection  of  certain  dams  across  a  river,  a 
judgment  against  them  for  damages  under  a  complaint  charging 
them  with  "wrongfully  erecting  and  maintaining"  such  dams  was 
erroneous,  as  violating  the  rights  of  the  defendants  under  the 
grant.i  But  it  is  held  in  Oregon  that  a  clause  in  a  lease  of  water  ■ 
power,  that,  in  default  of  a  sufficient  supply  of  water  the  lessor 
shall  forfeit  a  pro  rata  proportion  of  the  water  rents  accruing 
during  such  deficiency,  is  not  a  provision  for  the  liquidated  dam- 
ages, such  as  will  prevent  the  recovery  of  other  damages  by  the 
lessee,  when  it  appeared  that  the  deficiency  was  the  result  of  the 
lessor 's  failure  to  repair  injuries  to  the  race  and  dam.2 

Local  customs  can  not  change  the  law  of  negligence;  but  it  is 
held  by  the  Utah  Court,  that  when  such  customs  are  reasonable,  un- 

could  have  avoided  or  diminished  the  6  Maek  v.  Jackson,  9  Colo.  536,  13 

damages  to  his  property,  was  admis-  Pae.  Eep.  542. 

Bible,  it  being  his  duty  to  use  reason-  i  Peay  v.  Salt  Lake  City,  11  Utah 

able  care  to  save  it  from  injury.  331,  40  Pao.  Eep.  206;   Sweetland  v. 

See,  also,  FuUerton  v.  Pordyoe,  144  Grants  Pass  etc.  Co.,  46  Ore.  85,  79 

Mo.  519,  44  S.  W.  Eep.  1053;  Doug-  Pac.  Eep.  337;  Alexander  v.  Winters, 

lass  V.   Stephens,   18  Mo.  362;   Law-  23  Nev.  475,  49  Pao.  Eep.  116;   Id., 

son   V.   Price,   45  Md.   123 ;    Scherrer  24  Nev.  143,  50  Pae.  Eep.  798 ;  Malm- 

y.  Baltzer,  84  111.  App.  126;  Kansas  strom  v.   People's   etc.   Co.,   32   Nev. 

Pac.  E.  Co.  V.  Mihlman,  17  Kan.  224.  246,  107  Pac.  Eep.  98. 

5  O  'Connor    v.    North    Truckee    D.  2  Peugra  v.  Wheeler,  24  Ore.  532,  34 

Co.,  17  Nev.  245,  30  Pac.  Eep.  882.  Pao.  Eep.  354,  21  L.  E.  A.  726. 
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interrupted,  and  uniform,  and  not  contrary  to  public  policy,  they 
may  affect  the  interpretation  of  contracts  in  their  locality.^ 

The  fact  that  there  are  also  other  wrong-doers  is  no  defense  to 
an  action  for  damages,  although  the  evidence  of  such  is  receivable 
in  mitigation  of  damages.* 


§  1690.  Pkadings — Defenses— Limitation  of  actions  and  pre- 
scription.— An  action  foi:  damages  must  be  brought  within  the 
period  provided  by  the  statute  of  limitations  of  the  State  where  the 
cause  of  action  arose;  otherwise  it  will  be  barred.  And,  upon  this 
subject,  it  is  held  that  the  statute  of  limitations  begins  to  run  from 
the  time  the  cause  of  action  accrues,  even  though  the  actual  dam- 
ages resulting  therefrom  may  not  have  accrued  until  some  time 
afterwards.!  So,  it  is  held  that  injuries  to  land  from  water  seep- 
ing from  a  properly  constructed  irrigation  ditch  which  is  intended 
to  be  permanent  constitutes  a  single  cause  of  action;  and,  as  af- 
fected by  the  statute  of  limitations  accrues  at  the  beginning  of  the 
injury.2    And,  in  cases  where  the  statute  of  limitations  has  run, 


3  Jenkins  v.  Hooper  Irr.  Co.,  13 
Utah  100,  44  Pae.  Kep.  829;  Hart- 
son  V.  Dill,  151  Cal.  137,  90  Pae.  Eep. 
530. 

4  Gould  V.  Stafford,  77  Cal.  66,  18 
Pae.  Eep.  879;  Beek  v.  Bono,  59 
Wash.  479,  110  Pae.  Bep.  13. 

An  irrigation  company  sued  for 
failure  to  furnish  sufficient  water  for 
plaintiff's  rice  crops  during  a  certain 
season  can  not  rely  upon  a  release  of 
liability  contained  in  a  contract  for 
service  for  the  succeeding  season  if 
there  was  no  other  consideration  than 
the  agreement  for  such  subsequent 
service;  the  company  being  legally 
bound   to    furnish    the   water.      Lone 

Star  Canal  Co.  v.  Cannon,  Tex. 

Civ.  App. ,  141  S.  W.  Eep.  799. 

1  Middlekamp  v.  Bessemer  etc.  Co., 
46  Colo.  102,  103  Pae.  Eep.  280,  23 
L.  E.  A.,  N.  S.,  795,  and  cases  cited. 

Where  plaintiff  and  defendant  had 
an  agreement  whose  express  purpose 


was  to  settle  and  establish  the  re- 
spective rights  of  the  parties  to  the 
water  and  ditches  therein  mentioned, 
an  action  by  plaintiff  for  interfering 
with  his  rights  thereunder,  in  that 
defendant  entered  upon  the  ditch 
upon  his  own  land  and  diverted  the 
water  so  that  it  failed  to  reach  the 
land  of  the  plaintiff,  but  did  not  en- 
ter upon  the  plaintiff's  land,  is  an 
action  on  the  case,  and  is  barred  in 
two  years  under  L.  O.  L.,  Sec.  8, 
subd.  1,  and  is  not  an  action  on  the 
contract  or  for  trespass,  which  are 
barred  in  six  years  by  L.  O.  L.,  Sec. 
6,  subd.  1.  Dalton  v.  Kelsey,  58  Ore. 
244,  114  Pae.  Eep.  464. 

2  Middlekamp  v.  Bessemer  etc.  Co., 
46  Colo.  102,  103  Pae.  Eep.  280,  23 
L.  E.  A.,  N.  S.,  795. 

See,  also,  Sulens  v.  Chicago  etc.  E. 
Co.,  74  Iowa  659,  38  N.  W.  Eep.  545, 
7  Am.  St.  Eep.  501;  Drake  v.  Chicago 
etc.  E.  Co.,  63  Iowa  302,  19  N.  W. 
Eep.  215j  50  Am.  Bep.  746;  Kansas 
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where  such  statute  is  properly  pleaded,  it  constitutes  a  good  de- 
fense in  an  action  for  damages  of  all  character.^  But  in  order 
to  maintain  such  a  defense,  or  one  based  upon  a  prescriptive  right, 
it  must  be  properly  pleaded.*  A  finding  of  fact  which  found  that 
the  damages  sought  to  be  recovered  accrued  within  the  period  cov- 
ered by  the  statute  of  limitations  immediately  prior  to  the  com- 
mencement of  the  action,  when  such  statute  is  made  a  defense,  is  a 
sufficient  finding  on  such  defense,  and  negatives  it.^ 

§  1691.  Act  of  God  or  inevitable  accident  as  a  defense  for  in- 
juries to  property. — The  defense  of  act  of  God,  or  vis  major,  or 
inevitable  accident,  has  been  oftentimes  interposed  in  actions  for 
damages  for  injuries  from  the  flooding  of  land,  or  other  destruction 
of  property,  resulting  from  the  breakage,  overflow,  or  leakage  of 
works.  As  to  whether  such  a  defense  can  be  maintained  or  not  de- 
pends upon  the  circumstances  of  each  particular  case.  To  be  sure, 
"No  one  is  responsible  for  that  which  is  merely  the  act  of  God, 
or  inevitable  accident. ' '  ^     But,  in  order  to  determine  whether  a 


City  V.  Prohwerk,  10  Kan.  App.  120, 
62  Pae.  Bep.  432. 

A  cause  of  action  for  flooding  lands 
by  the  erection  of  a  dam  accrues  for 
the  purpose  of  determining  limitations 
when  the  land  is  flooded,  and  not 
when  the  dam  is  erected.  Greeley 
Irr.  Co.  V.  Von  Trotha,  48  Colo.  12, 
108  Pac.  Eep.  985. 

3  Middlekamp  v.  Bessemer  etc.  Co., 
46  Colo.  102,  103  Pac.  Kep.  280,  23 
L.  E.  A.,  N.  8.,  795;  Toombs  v.  Horn- 
buckle,  3  Mont.  193;  Greeley  Irr.-  Co. 
V.  Von  Trotha,  48  Colo.  12,  108  Pac. 
Eep.  985;  Shurtliff  t.  Extension  D. 
Co.,  14  Idaho  416,  94  Pac.  Eep.  574; 
Suter  V.  Wenatchee  etc.  Co.,  35  Wash. 
1,  76  Pac.  Eep.  298;  Connife  v.  San 
Francisco,  67  Cal.  45,  7  Pac.  Eep.  41; 
Kansas  City  v.  Prohwerk,  10  Kan. 
App.  180,  62  Pac.  Eep.  432. 

4  Churchill  v.  Louie,  135  Cal.  608, 
67  Pac.  Eep.  1052. 

For  pleading  a  prescriptive  right, 
see  Sec.  1055. 


5  Shurtliff  V.  Extension  D.  Co.,  14 
Idaho  416,  94  Pac.  Eep.  574. 

1  Chidester  v.  Consolidated  D.  Co., 
59  Cal.  197. 

Canal  companies  and  others  at- 
tempting to  control  and  use  water  are 
only  required  to  anticipate  and  pre- 
pare to  meet  such  emergencies  as  may 
reasonably  be  expected  to  arise  in 
the  course  of  nature.  They  are  not 
required  to  meet  unlooked-for  and 
overwhelming  displays  of  power — 
such  as  storms  of  unusual  violence  as 
to  surprise  cautious  and  reasonable 
men.  Lisonbee  v.  Monroe  etc.  Co., 
18  Utah  343,  54  Pac.  Eep.  1008,  72 
Am.  St.  Eep.  784. 

"So  far  as  disclosed  by  the  evi- 
dence, the  damage  proximately  result- 
ed, not  from  human  agency,  but  from 
one  of  those  unexpected,  unantici- 
pated, superior  causes  over  which  the 
canal  company  had  no  control,  and 
which  no  reasonable  precaution  could 
have  prevented.     We  think  it   clear. 
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ditch,  canal,  or  reservoir  owner  can  maintain  such  a  plea  in  an  ac- 
tion for  damages  against  him,  it  is  necessary  to  ascertain  the  true 
legal  significance  of  the  term  "act  of  God,"  or  "inevitable  acci- 
dent." One  of  the  best  definitions  that  we  have  found  and  espe- 
cially applicable  to  the  cases  under  discussion,  is  taken  from  the 
work  of  an  eminent  law  book  writer,  and  we  will  therefore  adopt  it 
as  our  own.  It  is  stated  thus:  "The  act  of  God  signifies,  in  legal 
phraseology,  any  inevitable  accident  occurring  without  the  inter- 
vention of  man,  and  may,  indeed,  be  considered  to  mean  some- 
thing in  opposition  to  the  act  of  man,  as  storms,  tempests,  and 
lightning.  The  above  maxim  may  therefore  be  paraphrased  and 
explained  as  follows:  It  would  be  unreasonable  that  those  things 
which  are  inevitable  by  the  act  of  God,  which  no  industry  can  avoid, 
nor  policy  prevent,  should  be  construed  to  the  prejudice  of  any 
person  in  whom  there  has  been  no  laches. ' '  2    The  expression,  as 


therefore,  that,  under  the  case  as  pre- 
sented here,  the  defendant  can  not  be 
hela  liable. ' '  Grand  Valley  Irr.  Co.-  v. 
Pitzer,  14  Colo.  App.  123,  59  Pae. 
Eep.  420. 

See,  also,  Proctor  v.  Jennings,  6 
Nev.  83,  3  Am.  St.  Eep.  240,  4  Morr. 
Min.  Kep.  265;  Mathews  r.  Kinsell, 
41  Cal.  512;  Ohio  etc.  B.  Co.  v.  Thill- 
man,  143  ni.  127,  32  N.  B.  Rep.  529, 
36  Am.  St.  Eep.  359;  Blythe  v.  Den- 
ver etc.  E.  Co.,  15  Colo.  333,  25  Pae. 
Eep.  702,  11  L.  E.  A.  615,  22  Am.  St. 
Eep.  403;  Denver  etc.  E.  Co.  v.  An- 
drews, 11  Colo.  App.  204,  53  Pae. 
Eep.  518 ;  Town  of  Jefferson  v.  Hicks, 
23  Okla.  684,  102  Pae.  Eep.  79,  24 
L.  E.  A.,  N.  S.,  214;  Broadway  Mfg. 
Co.  V.  Leavenworth  etc.  Co.,  81  Kan. 
616,  106  Pae.  Eep.  1034;  Eagan  v. 
Central  Vermont  E.  Co.,  81  Vt.  141, 
69  Atl.  Eep.  732,  16  L.  E.  A.,  N.  S., 
928,  130  Am.  St.  Eep.  1031;  Buel  v. 
Chicago  etc.  E.  Co.,  81  Neb.  130,  116 
N.  W.  Eep.  299. 

A  charge  which  after  defining  an 
act  of  God  stated  that  a  person  is 
not  liable  for  injuries  resulting  there- 


from, "provided  reasonable  and  ordi- 
nary care  is  exercised  to  guard  against 
such  occurrences,"  is  erroneous,  since 
a  person  is  not  bound  to  anticipate  or 
guard  against  an  act  of  God.     Lyon 

V.   Chicago   etc.   E.   Co.,   Mont. 

,  121  Pae.  Rep.  886. 

2  Broom's  Legal  Maxims,  pp.  227, 
228. 

"But  an  act  of  God,  in  legal 
phraseology,  means  an  accident  against 
which  ordinary  skill  and  foresight  are 
not  expected  to  provide.  This,  applied 
to  water  courses,  would  include  only 
floods  or  extraordinary  freshets,  and 
not  such  rises  or  high  water  in  a 
stream  as  are  usual  and  ordinary,  and 
reasonably  anticipated  at  particular 
seasons  of  the  year."  Dorman  v. 
Ames,  12  Minn.  451   (Gil.  347). 

The  term  "act  of  God,"  in  its  legal 
sense,  applies  only  to  events  in  nature 
so  extraordinary  that  the  history  of 
climatic  variations  and  other  condi- 
tions in  the  particular  locality  affords 
no  reasonable  warning  of  them.  Gulf 
Red  Cedar  Co.  v.  Walker,  132  Ala. 
553,  31  So.  Rep.  374 
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will  be  noticed,  excludes  the  idea  of  human  agency ;  and,  therefore, 
if  it  appears  that  the  injuries  happened  in  any  way  through  the 
intervention  of  man,  it  can  not  be  held  to  have  been  the  act  of  God, 
but  must  be  regarded  as  the  act  of  man.^  This  principle  is  well 
illustrated  by  the  Circuit  Court  of  Appeals  in  the  recent  Salton  Sea 
cases.'*  There,  as  the  Court  states:  "The  evidence  shows  conclu- 
sively that  it  was  the  defendant's  method  of  constructing  the  in- 
takes that  resulted  in  turning  the  flood  of  the  Colorado  Eiver  into 
the  Salton  Sink,"  and  the  resulf^of  which  was  the  destruction  of  a 
large  amount  of  farming  land.  And,  although  "the  fact  that  an 
extraordinary  flood  came  down  the  river  contributing  to  the  dis- 
aster," the  Court  held  that  that  fact  did  not  relieve  the  defendant 
from  liability.  If  it  had  not  been  for  the  intervention  of  man  in 
the  construction  of  the  works,  the  flood,  although  extraordinary, 
would  have  passed  down  the  river  without  doing  damage,  as  it 
had  done  on  previous  occasions.  Therefore,  the  Court  held  that 
the  injuries  could  not  be  regarded  as  having  been  caused  by  act 
of  God,  but  must  be  regarded  as  the  act  of  the  ditch  owners,  and 
for  which  they  were  held  liable. 

As  well  stated  in  a  Washington  case:^  "The  'act  of  God'  as 
that  expression  is  known  in  law,  is  a  mixed  question  of  law  and 
fact.  The  defining  and  limitation  of  the  term,  its  several  charac- 
teristics, its  possibilities  as  establishing  and  controlling  exemption 
from  liability,  are  questions  of  law  for  the  Court;  but  the  exist- 
ence or  non-existence  of  the  facts  upon  which  it  is  predicated  are 
questions  for  the  jur^.''^ 

So,  therefore,  the  correct  rule  of  law  in  actions  for  damages, 
where  the  defense  is  set  up  that  the  injuries  were  caused  by  act  of 

sPolack  V.  Pioche,  35  Cal.  416,  95  locality,"  it  was  held  that  such  in- 

Am.   Dee.    115;    Chidester   t.   Consol-  struction   was   not   misleading,   wheie 

idated  D.  Co.,  59  Cal.  197.  the  jury  were  also  instructed  that  if 

4  California  Dev.  Co.  v.  New  Liver-  the  river  overflowed  its  banks  by  rea- 
pool  Salt  Co.,  172  Fed.  Eep.  792,  97  son  of  an  extraordinary  flood,  or 
C.  C.  A.  214,  quoting  from  Kinney  on  freshet,  which  it  was  not  capable  of 
Irr.,  1st  Ed.,  Sees.  314,  315.  carrying  within  its    banks,    and    was 

5  Gibson  v.  Cascade  Lbr.  Co.,  54  not  occasioned  by  the  dam  of  the  de- 
Wash.  289,  103  Pac.  Eep.  11.  fendants,  plaintiffs  could  not  recover, 

6  Where  the  Court,  in  instructing  and  that  defendants  would  be  excused 
the  jury,  defined  "an  extraordinary  from  liability  on  account  of  an  ex- 
flood"  that  it  "means  one  of  the  tiaordinary  flood  which  could  not  be 
heaviest   that   ever   occurred  in   that  foreseen  and  guarded  against.    Greeley 
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God,  is  that,  when  two  causes  combine  to  produce  the  injury,  both 
of  which  causes  are,  in  their  nature,  proximate,  the  one  being  a 
negligent  act  of  the  defendant,  and  the  other  in  the  nature  of  an 
act  of  God,  for  which  neither  party  is  responsible,  then  the  defend- 
ant is  liable  for  such  loss  as  is  proximately  caused  by  his  own  negli- 
gent act  concurring  with  the  act  of  God,  provided  the  loss  would 
not  have  been  sustained  by  the  plaintiff,  but  for  such  negligent  act 
of  the  defendants 

In  order  to  take  advantage  of  act  of  God  as  a  defense,  it  must 
be  properly  pleaded  by  the  defendant.^  No  definite  rule  can  be 
laid  down  as  to  what  wiU  or  wiU  not  constitute  a  defense  of  act 
of  God  which  wiU  apply  to  all  cases,  but  it  is  a  question  of  fact  for 
the  jury  to  determine  under  the  facts  and  circumstances  of  each 
particular  tase,  and  under  the  proper  instructions  of  the  Court.^ 


Irr.  Co.  V.  Von  Trotha,  48  Colo.  12, 
108  Pae.  Eep.  985.  Judgment  in  this 
case  was  rendered  in  favor  of  the 
plaintiffs,  and  affirmed  by  the  Su- 
preme Court. 

See,  also,  Jordan  v.  City  of  Mt. 
Pleasant,  15  Utah  449,  49  Pac.  Eep. 
746;  Mulrone  v.  Marshall,  35  Mont. 
238,  88  Pac.  Eep.  797;  Turner  v.  Tuol- 
umne etc.  Co.,  25  Cal.  397,  1  Morr. 
Min.  Eep.  107;  Burbank  v.  West 
"Walker  Eiver  D.  Co.,  13  Nev.  431; 
Brown  v.  Pine  Creek  E.  Co.,  183  Pa. 
38,  38  Atl.  Eep.  401;  Ohio  etc.  Co.  v. 
Eamey,  139  HI.  9,  28  N.  B.  Eep.  1087, 
32  Am.  St.  Eep.  176;  Van  Duzer  v. 
Elmira  etc.  Co.,  75  Hun  487,  27  N.  T. 
Supp.  474;  Fairbury  etc.  Co.  v.  Chi- 
cago etc.  E.  Co.,  79  Neb.  854,  113 
N.  W.  Eep.  535,  13  L.  E.  A.,  N.  S., 
542;  Eyan  v.  Eogers,  96  Cal.  349,  31 
Pae.  Eep.  244;  Greeley  etc.  Co.  v. 
House,  14  Colo.  549,  24  Pac.  Eep. 
329;  Price  v.  Oregon  E.  Co.,  47  Ore. 
350,  83  Pac.  Eep.  843;  City  of  Oro- 
viUe  V.  Indiana  Gold  Dredging  Co., 
165  Fed.  Eep.  505;  Vyse  v.  Chicago 
etc.  E.  Co.,  125  Iowa  90,  101  N.  W. 
Eep.  736. 

196— Kin.  on  Irr. 


7  Mulrone  v.  Marshall,  35  Mont. 
238,  88  Pae.  Eep.  797. 

Where  damage  to  property  by  a 
flood  was  occasioned  by  a  combina- 
tion of  negligence  of  the  owner  of  a 
dam  and  by  an  unprecedented  flood 
constituting  an  act  of  God,  the  owner 
of  the  property  can  recover  damages 
from  the  owner  of  the  dam  provided 
his  negligence  was  the  proximate 
cause  of  the  injury.  Frederick  v. 
Hale,  42  Mont.  153,  112  Pac.  Eep.  70. 

See,  also,  Meisner  v.  City  of  Dillon, 
29  Mont.  116,  74  Pac.  Eep.  130; 
Birsch  v.  Citizens  Electric  Co.,  36 
Mont.  574,  93  Pac.  Eep.  940. 

sPengra  t.  Wheeler,  24  Ore.  532, 
34  Pac.  Eep.  354,  21  L.  E.  A.  726; 
Chicago  etc.  E.  Co.  v.  Shaw,  63  Neb. 
380,  88  N.  W.  Eep.  508,  56  L.  E.  A. 
341. 

9  Mulrone  v.  Marshall,  35  Mont. 
238,  88  Pae.  Eep.  797;  Price  v.  Ore- 
gon E.  Co.,  47  Ore.  350,  83  Pac.  Eep. 
843;  Greeley  v.  Von  Trotha,  48  Colo. 
12,  108  Pac.  Eep.  985;  Ohio  etc.  Co. 
V.  Thillman,  143  HI.  127,  32  N.  E. 
Eep.  529,  36  Am.  St.  Eep.  359;  Chi- 
cago etc.  Co.  V.  Schaffer,  26  HI.  App. 
280. 
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§  1692.  Act  of  God  as  a  defense  for  failure  to  deliver  water 
under  duty  or  contract. — Where  a  person  or  company  is  under  the 
duty  or  contract  of  furnishing  water  to  consumers,  and  is  pre- 
vented from  so  furnishing  the  water  by  storms  whereby,  their  works 
are  broken,  the  defense  of  act  of  God  has  often  been  pleaded  in 
actions  for  damages  for  the  breach  of  such  contract  or  the  violation 
of  such  duty.i  But,  as  to  whether  such  a  defense  can  be  main- 
tained or  not  depends  entirely  as  to  whether  or  not  the  disaster 
was  caused  solely  by  an  act  of  God,  as  defined  in  the  preceding  sec- 
tion,2  or  whether  the  acts  of  the  defendant  contributed  to  the  in- 
juries. Where,  however,  the  injuries  resulted  from  the  failure  of 
the  company  to  furnish  water  caused  solely  by  act  of  God,  such  as 
some  extraordinary  and  unprecedented  storm,  or  even  some  ex- 
traordinary and  unprecedented  drought,  whereby  the  water  in  the 
natural  source  of  supply  is  so  lowered  to  such  an  unusual  stage 
that  it  could  not  have  been  anticipated  by  engineering  skill  or  the 
residents  of  the  neighborhood,  ^  or  through  some  other  unforeseen 
and  extraordinary  occurrence,  which  ordinary  prudence  might  not 
have  anticipated,  and  at  the  same  time  have  taken  the  proper  steps 
to  guard  against,  through  which  it  is  a  physical  impossibility  for  the 
company  to  furnish  the  water  as  contracted,  the  company  wiU  be 
excused  from  performing  the  contract  in  that  respect.  In  such  a 
ease  there  will  be  no  such  breach  of  the  contract  that  an  action  will 
lie  for  damages  by  a  consumer  against  the  company  for  its  failure 
to  perform.* 

1  For  such  a  defense  in  actions  for  ties,  however  great,  will  not  excuse 
damages  to  property,  see  Sec.  1507.  Mm.    Ingle  v.  Jones,  69  U.  S.  2  Wall. 

2  See  See.  1691.  1,  17  L.  Ed.  762. 

3 "  If    the    stream    had,    in    eonse-  See,    also,    Beebe    v.    Johnson,    19 

quence  of  drought,  failed  to  furnish  Wend.  500,  32  Am.  Dee.  518. 

the  necessary  amount  of  water  to  op-  4  The     impossibility     of     repairing 

erate    defendant's    nulls,    this    would  leased  dams  or  races  ten  days  after 

have  been  a  destruction  of  the  subject  the  water  falls  to  the  average  winter 

matter   of   the   contract  which  would  stage,   as  agreed  upon  by  the  lease, 

have     been     excused."       Pengra     v.  because  the  water  immediately  rises 

Wheeler,   24  Ore.   532,   34  Pac.   Eep.  again  and  continues  high,  releases  the 

354,  21  L.  E.  A.  726.  lessor  from  liability  for  breach  of  the 

A  party  must  perform  his  contract,  covenant,  if  he  makes  the  repairs  as 

unless    its    performance    is    rendered  soon  as  possible.     Pengra  v.  Wheeler, 

impossible  by  act  of  God,  the  law,  or  24   Ore.   532,   34  Pac.   Eep.   354,   21 

the  other  party.     Unforeseen  difficul-  L.  E.  A.  726. 
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Such  is  the  rule  of  law  upon  the  subject,  especially  in  cases  of 
fire,  but  the  fact  is  that  the  cases  are  very  few  where  a  water  com- 
pany has  been  excused  from  the  solemn  obligations  of  its  contracts, 
whereby  it  bound  itself  to  furnish  its  consumers  with  water  at  a 
certain  time,  for  such  an  alleged  reason.  There  is  usually  some 
fact  connected  with  the  case  which  does  not  bring  it  within  the 
rule.  As  was  said  in  a  Colorado  case :  "Under  the  conditions  and 
circumstances  shown  in  this  case",  the  results  to  the  users  of  water, 
in  a  failure  to  supply  it,  are  so  disastrous  and  irremediable  that 
the  party  contracting  to  supply  it  should  not  be  exonerated  from  a 
failure  to  perform,  except  under  circumstances  clearly  showing  that 
the  failure  was  chargeable  to  vis  major,  and  not  to  negligence  and 
inattention. "  ^  It  is  no  excuse  for  the  non-performance  of  a  con- 
tract that  it  is  impossible  for  the  company  to  fulfill  it,  if  the  per- 
formance be  in  its  nature  possible.  ^ 

If,  however,  the  failure  to  furnish  the  water  was  not  due  to  any 
negligence  or  inattention  upon  the  part  of  the  company,  and  it  is 
provided  in  the  contract  itself  that  the  company  is  exempt  from  all 
liability  on  account  of  any  unforeseen  causes  of  accident,  or  where 
from  natural  causes  there  is  an  unusual  shortage  of  water  in  its 
source  of  supply,  the  company  wiU  not  be  able  to  furnish  its  con- 
sumers the  amount  of  water  contracted  for,  the  courts  will  uphold 
such  a  provision  in  the  contract  and  excuse  the  company  from  such 
a  cause  from  furnishing  the  full  amount  of  water ;  "^  and,  in  such  a 

For    release    from    liability    from  See,  also,  Eeid  v.  Alaska  etc.   Co., 

torts  by  act  of  God,  see  See.  1691.  43  Ore.  429,  73  Pac.  Eep.  337;  Pen- 

5  Pawnee  etc.  Co.  v.  Jenkins,  1  Colo,  gra  v.  Wheeler,  24  Ore.  532,  34  Pac. 
App.  425,  29  Pae.  Eep.  381;  SaccM  Rep.  354,  21  L.  E.  A.  726,  where  it 
V.  Bayside  Lbr.  Co.,  13  Cal.  App.  72,  .^^s  held  that  it  was  no  excuse  that 
108  Pac.  Eep.  885;  Evans  T.  Prosser  ^^^  ^^^^  ^^^^  ^^^  ^^  profitably  done 
Falls  Land  &  Pr.  Co.,  62  Wash.  178,  ^^^^  ^^^  ^^^ 

113  Pac.  Eep.  271 ;  Leavitt  v.  Lassen  3^     3^  p^^ 

Irr.  Co.,  157  Cal.   82,  106  Pac.  Eep.  -05,4. 

404,  29  L.  E.  A.,  N.  S.,  213.  ^^^-  ^^■ 

6  The  facts  "do  not  tend  to  show  '^Landers  v.  Garland  Canal  Co.,  52 
that    the    source    of    the    water    was  La.  1465,  27  So.  Eep.  717. 

wholly  exhausted,  so  as  to  render  the  -*•    contract    releasing    a    company 

irrigation  of  the  land  physically  im-  from  damages  by  reason  of  unavoid- 

possible ;   and  for  this  reason  the  act  able  accidents  and  breaks  in  its  works, 

of  God  is  not  involved."     Anderson  will  not  release  a   liability  for   dam- 

V.  Adams,  43  Ore.  621,  74  Pae.  Eep.  ages   which   are   the   result    of    gross 

215.  and  continued  negligence.     Catlin  etc. 
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case,  the  consumers  are  not  liable  to  the  company  for  the  water  rates 
for  the  amount  Of  water  not  furnished-^  And,  contracts  which  pro- 
vide that  in  time  of  unusual  drought  the  consumers  shall  prorate 
the  supply  according  to  their  respective  rights  are  upheld  by  the 
courts,  and,  where  the  shortage  of  supply  is  due  to  no  fault  of  the 
company,  it  is  exempt  from  further  liability  for  not  furnishing  the 
full  amount.9  But  it  should  be  provided  in  such  contracts  to  the 
effect  that  the  consumers  should'  have  a  pro  rata  deduction  from 
the  sum  stipulated  to  be  paid  each  year  for  the  water.  i*>  But 
where  the  deficiency  was  caused  by  other  means  than  by  an  act  of 
God,  as  where  there  would  have  been  sufficient  water  except  for 
some  new  use  made  by  the  company,  the  company  will  be  held 
liable." 

§  1693.  Evidence — Burden  of  proof. — ^In  all  actions  for  dam- 
ages for  the  injury  to  property  from  breakage  and  overflow,  except 
in  reservoir  and  dam  cases  in  jurisdictions  where  by  statute,  or  by 
court  decisions,  the  owner  is  made  the  insurer  against  all  damages,  ^ 
the  gist  of  such  actions  is  negligence;  and,  therefore,  until  such 
negligence  is  shown  by  the  evidence,  there  can  be  no  liability  upon 
the  part  of  the  defendant  causing  the  injuries.^  We  have  shown 
in  previous  sections  that  the  acts  constituting  the  negligence  must 
be  alleged  with  particularity,  otherwise  the  complaint  does  not  state 
a  cause  of  action  and  is  demurrable.^  And,  it  being  necessary  to 
allege  such  acts,  it  is  also  necessary  to  prove  them  by  a  prepon- 
derance of  the  evidence;  and,  therefore,  the  burden  of  proof  rests 
in  the  first  instance  upon  the  plaintiff  to  prove  the  negligence  in 

Co.  V.  Best,  2  Colo.  App.  481,  31  Pao.  Canal  Co.,  39  Colo.  487,  90  Pae.  Eep. 

Rep.  391.  849;  Jackson  v.  Indian  Creek  etc.  Co., 

See,  also,  Landers  v.  Garland  Canal  16    Idaho    430,    101    Pae.    Eep.    814; 

Co.,  25  La.  1465,  27  So.  Eep.  717.  Great  Western  Sugar  Co.  v.  White,  47 

But  see  Dalton  v.  Selah  Water  Users  Colo.  547,  108  Pae.  Eep.  156. 

Ass  'n; Wash. ,  122  Pae.  Eep.  For  prorating  water,  see  Sec.  769. 

4,  holding  that  the  maxim  of  res  ipsa  10  Great     Western     Sugar     Co.     v. 

loquitur  applies  to  the  breaking  of  an  White,   47   Colo.   547,   108  Pae.   Eep. 

irrigation  ditch.  156. 

8  Landers  v.  Garland  Canal  Co.,  n  Evans  v.  Prosser  Palls  etc.  Co.. 
52  La.  1465,  27  So.  Eep.  717.  62  Wash.  178,  113  Pae.  Eep.  271. 

9  Souther  v.  San  Diego  Plume  Co.,  i  See  Sees.  1668-1671. 
112  Fed.  Eep.  228,  121  Fed.  Eep.  347,  2  See  Sec.  1672. 

57  C.  C.  A.  561;  O'NeU  v.  Ft.  Lyon         S  See  Sec.  1686. 
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conformity  with  the  allegations  in  his  complaint  charging  the  same. 
In  reservoir  and  dam  cases,  however,  where  the  owner  is  made  the 
insurer,  it  is  only  necessary  for  the  plaintiff  to  prove  the  injury  and 
that  it  was  caused  from  such  works,  and  it  is  not  necessary  to  prove 
negligence  upon  the  part  of  the  defendant.*  But,  in  ditch  and  canal 
cases,  owing  to  the  fact  that  with  ordinary  care  a  ditch  and  canal 
can  be  rendered  harmless,  and  owing  to  the  rule  of  law  that  the 
owner  thereof  is  not  made  the  insurer  against  all  damages,  the 
mere  fact  of  the  water  overflowing,  breaking,  or  seeping  through  the 
banks  of  a  ditch  or  canal,  while  it  may  be  one  fact  tending  to  prove 
negligence  upon  the  part  of  the  owner  thereof,  which  may  be  con- 
sidered by  the  jury  together  with  the  other  facts  and  circumstances 
surrounding  each  particular  case,  it  can  not  be  considered  as  a  legal 
presumption  in  and  of  itself  of  negligence.  Mr.  Farnham  states  a 
different  rule,  as  follows:  "If  a  break  occurs,  the  burden  is  upon 
the  owner  of  the  ditch  to  establish  his  freedom  from  negligence,  and 
his  failure  to  do  this  will  render  him  liable. "  ^  That  this  is  not  the 
rule  of  law  in  these  cases  is  borne  out  by  the  great  weight  of  au- 
thority. As  was  held  in  an  early  California  case,  the  rule  of  res 
ipsa  loquitur  does  not  apply  to  such  cases.'  In  a  late  Washington 
case,  however,  the  exact  contrary  rule  was  adopted,  and  the  Court 
said:  "We  think  the  better  rule  is  that  the  doctrine  of  res  ipsa 
loquitur  applies  in  eases  of  this  character."  ^  If  the  rule  of  reason- 
able and  ordinary  care  in  ditch  and  canal  cases  is  to  be  adhered  to, 
and  the  ditch  owner  is  not  to  be  held  as  the  insurer  of  all  damages 
caused  by  the  escape  of  the  water,  the  rule  as  stated  by  Mr.  Farn- 

4  Eylands  v.  Pletoher,  L.  E.  3  H.  L.  yon  City  E.  Co.  v.  Oxtoby,  45  Colo. 

330,  37  L.  J.  Exeh.  N.  8.  161,  19  L.  214,  100  Pac.  Eep.  1127;  Mustang  etc. 

T.  N.  8.  220 ;  affirming  L.  E.  1  Exch.  Co.  v.  Hissman,  49  Colo.  308,  112  Pac. 

265,  12  Jur.  N.  S.  603,  14  Week.  Eep.  Eep.  800;  Billings  Eealty  Co.  v.  Big 

799;  Texas  etc.  E.  Co.  v.  O'Mahoney,  Ditch   Co.,   43   Mont.    251,    115   Pac. 

24  Tex.  Civ.  App.  631,  60  S.  W.  Eep.  Eep.  828. 

902 ;   Clear  Creek  etc.  Co.  v.  Kilken-  s  Parnham   on  Waters  and    Water 

ney,  5  Wyo.  38,  36  Pac.  Eep.  819;  Gar-  Eights,  Sec.  634. 

nett  etc.  Co.  t.  Sampson,  48  Colo.  285,  6  Tenney  v.  Miners '  etc.  Co.,  7  Cal. 

110  Pac.  Eep.  79;  Larimer  County  D.  335,  11  Morr.  Min.  Eep.  31. 

Co.  V.  Zimmerman,  4  Colo.  App.  78,  34  l  Dalton  y.  Selah  W.  Users '  Assn., 

Pac.  Eep.  1111;  Sylvester  v.  Jerome,     Wash. ,  122  Pac.  Eep.  4. 

19  Colo.  128,  34  Pac.  Bep.  760;  Can- 
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ham  is  not  the  correct  one  as  laid  down  by  the  authorities,  neither 
is  it  the  logical  one.* 

The  mere  fact  of  the  breaking  of  a  ditch,  although  it  is  one  cir- 
cumstance of  evidence  which  may  be  considered  by  the  jury  with 
the  other  circumstances  proven  in  any  particular  case,  does  not, 
in  and  of  itself  raise  the  legal  presumption  of  negligence,  and  thus 
throw  the  burden  upon  the  defendant  "to  establish  his  freedom  of 
negligence."  But,  as  in  other  eq^es  involving  negligence,  the  neg- 
ligent acts  of  the  defendant  must  be  pleaded,  and  the  burden  of 
proof  is  upon  the  plaintiff  to  establish  by  a  preponderance  of  the 
evidence  the  negligent  acts  of  the  defendant  as  pleaded.^    And,  fur- 


8  "  A  ditch  owner  is  not  an  insurer 
of  his  ditch  against  damages  which 
may  result  from  its  operation. ' '  Flem- 
ing V.  Lockwood,  36  Mont.  384,  92 
Pac.  Kep.  962,  14  L.  E.  A.,  N.  S.,  628, 
13  Am.  &  Eng.  Ann.  Cas.  263. 

See,  also,  Howell  v.  Big  Horn  Basin 
C.  Co.,  14  Wyo.  14,  81  Pac.  Eep.  785, 
1  L.  K.  A.,  N.  S.,  596;  King  v.  Miles 
City  etc.  Co.,  16  Mont.  463,  41  Pac. 
Eep.  431,  50  Am.  St.  Eep.  506;  Chid- 
ester  v.  Consolidated  D.  Co.,  59  Cal. 
197;  Lisonbee  v.  Monroe  Irr.  Co.,  18 
Utah  343,  54  Pae.  Eep.  1009,  72  Am. 
St.  Eep.  784;  Frederick  v.  Hale,  42 
Mont.  153,  112  Pae.  Eep.  70. 

The  owner  of  a  ditch  is  not  liable 
per  se  from  leakage  from  his  ditch, 
without  negligence  upon  his  part,  by 
the  burrowing  of  gophers  or  other  ani- 
mals. Tenney  v.  Miners'  etc.  Co.,  7 
Cal.  335,  11  Morr.  Min.  Eep.  31. 
However,  if  the  ditch  owner  is  neg- 
ligent and  injuries  occur  from  this 
cause,  he  is  liable.  Greeley  etc.  Co.  v. 
House,  14  Colo.  549,  24  Pac.  Eep.  329. 

9  ' '  The  gist  of  this  action  is  negli- 
gence; and  until  some  negligence  is 
shown  there  can  not  be  said  to  be  any 
liability."  Hopkins  v.  Butte  etc.  Co., 
13  Mont.  223,  33  Pac.  Eep.  817,  40 
Am.  St.  Eep.  438. 

"The  burden  of  proof  was  on  the 


plaintiff  to  show  that  this  water  broke 
through  the  mismanagement  or  imper- 
fect construction,  repair,  or  manage- 
ment of  the  ditch,  and  damaged  the 
property  of  the  plaintiff ;  and  the  bur- 
den devolves  upon  the  plaintiff  to  show 
the  amount  of  damages  to  her  prop- 
erty, or  the  value  of  the  property  de- 
stroyed." Greeley  Irr.  Co.  v.  House, 
14  Colo.  549,  24  Pac.  Eep.  329. 

Where  several  acts  of  negligence  are 
charged  in  the  complaint,  a  recovery 
will  be  sustained  on  proof  of  any  one 
of  them,  provided  the  negligence 
proved  was  the  proximate  cause  of  the 
injury;  but  where  two  acts  of  negli- 
gence are  charged,  and  the  pleading 
discloses  that  neither  act  in  itself 
would  have  caused  the  injury,  but  that 
the  concurrence  of  both  was  necessary, 
proof  of  both  acts  is  necessary  to  jus- 
tify a  recovery.  Frederick  v.  Hale, 
42  Mont.  153,  112  Pae.  Eep.  70. 

The  burden  in  such  case  is  on  the 
one  claiming  damages  to  show  an  ap- 
preciable injury  to  his  crops.  Lum 
Ah  Lee  v.  Ah  Soong,  16  Hawn.  163. 

See,  also,  Malmstrom  v.  People's 
Brain  D.  Co.,  32  Nev.  246,  107  Pac. 
Eep.  98;  King  v.  Miles  City  Irr.  Co., 
16  Mont.  463,  41  Pac.  Eep.  431,  50 
Am.  St.  Eep.  506;  Tenney  v.  Miners' 
D.  Co.,  7  Cal.  335,  11  Morr.  Min.  Eep. 
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thermore,  the  proof  must  conform  to  the  allegations  of  negligence 
as  set  forth  in  the  complaint.  Otherwise  there  will  be  a  fatal  vari- 
ance, and  the  plaintiff  can  not  recover.  1° 

Where  the  defendant  in  his  answer  sets  up  an  affirmative  de- 
fense," the  burden  is,  of  course,  upon  the  defendant  to  prove  such 
defense,  by  a  preponderance  of  all  the  evidence  in  the  case  upon 
that  point.  So,  it  therefore  follows  that  where  the  defendant  sets 
up  an  act  of  God  as  a  defense,  the  burden  of  proof  is  upon  him.12 

It  is  error  for  the  Court  to  refuse  to  admit  in  evidence  an  original 
complaint  for  the  purpose  of  contradicting  the  allegations  of  an 
amended  complaint.  ^^  It  is  competent  to  prove  that  a  headgate  in 
defendant's  ditch  was  lowered  after  the  suit  was  brought,  and  that 
the  water  then  flowed  down,  and  ceased  to  stand  in  it,  as  evidence 
tending  to  prove  that  the  defendants  were  negligent  in  not  lower- 
ing the  gate  before  the  injury  complained  of.i*    Photographs  after 


31;  Colorado  etc.  Co.  v.  Morris,  1 
Colo.  App.  401,  29  Pao.  Eep.  302; 
Fleming  v.  Lockwood,  36  Mont.  384, 
92  Pac.  Eep.  962,  14  L.  E.  A.,  N.  S., 
620,  13  Am.  &  Eng.  Ann.  Gas.  263; 
Howell  V.  Big  Horn  Basin  C.  Co.,  14 
Wyo.  14,  81  Pac.  Eep.  785,  1  L.  E.  A., 
N.  S.,  596;  Dennis  T.  Crocker-Huffman 
etc.  Co.,  6  Cal.  App.  58,  91  Pae.  Eep. 
425;  Young  v.  Extension  D.  Co.,  13 
Idaho  174,  89  Pae.  Eei>.  296;  Billings 
Eealty  Co.  v.  Big  Ditch  Co.,  43 'Mont. 
251,   115   Pac.   Eep.   828;    Poutra   v. 

Martin, Tex.  Civ.  App. ,  135 

S.  W.  Eep.  725. 

10  "We  think  the  law  is  well  set- 
tled that  a  plaintiff  can  not  declare  on 
one  theory  and  recover  on  another.  It 
is  a  well-established  rule  of  evidence 
that  the  testimony  offered  must  corre- 
spond with  the  allegations  in  the  com- 
plaint, and  not  show  an  entirely  dif- 
ferent state  of  facts.".  So,  it  is  held 
that,  under  a  complaint  alleging  that 
defendants  had  wrongfully  erected  and 
maintained  dams  across  the  natural 
outlet  of  a  lake,  causing  the  waters  of 
the  lake  to  overflow  and  damage  plain- 
tiff's  land,  proof  that  such  dams  were 


erected  under  a  contract  with  the 
plaintiff  and  others  constituted  a  fatal 
variance,  and  that  the  plaintiff  eould 
not  recover.  Peay  v.  Salt  Lake  City, 
11  Utah  331,  40  Pac.  Eep.  206. 

See,  also.  Equitable  Securities  Co.  v. 
Montrose  etc.  Co.,  20  Colo.  App.  465, 
79  Pac.  Eep.  747. 

A  defendant  can  not  complain  of 
the  variance  between  the  pleadings 
and  the  proof,  resulting  from  the 
Court  relieving  the  defendant  of  the 
duty  of  meeting  a  part  of  the  allega- 
tions of  the  complaint.  Frederick  v. 
Hale,  42  Mont.  153,  112  Pae.  Eep.  70. 

Where  the  defect  in  the  complaint 
was  cured  by  the  answer  of  the  de- 
fendant, see  Crowder  v.  McDonald,  21 
Mont.  367,  54  Pac.  Eep.  43. 

11  For  affirmative  defenses,  see 
Sees.   1688-1692. 

12  Buel  V.  Chicago  etc.  Co.,  81  Neb. 
130,  116  N.  W.  Eep.  299. 

13  Shurtliff  V.  Extension  D.  Co.,  14 
Idaho  416,  94  Pae.  Eep.  574. 

14  Jenkins  v.  Hooper  Irr.  Co.,  13 
Utah  100,  44  Pac.  Eep.  829. 

Where  evidence  was  introduced  as  to 
damages  accruing  since  the  commence- 


3128  ACTIONS  FOE  DAMAGES, 

proof  of  correctness  and  time  of  taking  are  properly  admitted  in 
evidence  to  show  the  condition  of  the  land  and  the  works.  ^^  A  tax 
list  is  held  as  inadmissible  to  prove  the  value  of  the  land  injured.^^ 
Under  the  provisions  of  Section  5950  of  the  Revised  Codes  of 
Idaho,  1908,  it  is  held  that  the  courts  of  that  State  will  take  judicial 
notice  of  the  laws  of  Nature,  and  in  such  cases  resort  for  their  aid 
and  information  to  appropriate  books  and  documents  of  reference.^'^ 

§  1694.  Instructions  to  the  jury. — ^As  in  other  actions  for  dam- 
ages, the  questions  of  negligence  and  the  measure  of  damages  are 
for  the  consideration  of  the  jury  under  proper  instructions  of  the 
Court.  1  In  an  action  for  damages  for  diverting  water  from  an  irri- 
gation ditch,  an  instruction  that,  where  the  Court  in  a  former  ac- 
tion had  found  certainly  upon  any  point  that  had  arisen  in  the 
action  at  bar,  its  finding  must  control,  and  was  conclusive  upon  the 
parties  thereto,  was  held  erroneous,  as  leaving  to  the  jury  the  con- 
struction of  the  findings  of  the  Court,  which  the  Court  should  have 
construed  and  explained  to  the  jury.2  A  requested  instruction,  in 
an  action  against  a  water  company  for  refusal  to  furnish  water  to 
an  applicant,  that  before  the  company  was  required  to  deliver  the 
water  the  applicant  must  make  necessary  provision  for  receiving 
it  was  properly  refused,  where  the  refusal  of  the  company  was  not 
based  on  that  ground.^    It  is  held  to  be  improper  for  the  Court  to 

ment  of  the  action,  but  was  afterward  tion  as  to  plaintiff's  measure  of  dam- 
withdrawn,  and  the  jury  instructed  not  ages.     Mustang  etc.   Co.  y.   Hissman, 
to  consider  it,  there  was  no  error.    Go-  49  Colo.  308,  112  Pac.  Eep.  800. 
telli  V.  Cardelli,  26  Nev.  382,  69  Pae.  Error  of  an  instruction,  in  putting 
Eep.  8.  on  plaintiff  too  high  a  degree  of  proof, 

15  Pickett  T.  Atlantic  Coast  Line  E.  is  harmless,  his  right  of  recovery  de- 
Co.,  153  N.  C.  148,  69  S.  E.  Eep.  8.  pending  on  negligence,  of  which  there 

16  Oldenburg  v.  Oregon  Sugar  Co.,  was  no  proof,  he  taking  the  position 
39  Ore.  564,  65  Pac.  Eep.  869.  that  plaintiff  was  an  insurer.     Flem- 

17  Petajaniemi    v.    Washington    W.  ing  v.  Loekwood,  36  Mont.  384,  92  Pac. 

&  Pr.  Co.,  Idaho  ,  124  Pac.  Eep.  962,  14  L.  E.  A.,  N.  S.,  628,  13 

Eep.  783.  Am.  &  Eng.  Ann.  Cas.  263. 

1  The  Court  should  instruct  the  jury  2  Dalton  v.  Kelsey,  58  Ore.  244,  114 

as  to  the  measure  of  damages,  includ-  Pac.  Eep.  464. 

ing  the  elements  of  damage  involved;  See,  also,  Coloiado  Springs  etc.  E. 

and  hence,  in  an  action  for  damages      Co.  v.  Albrecht, Colo.  App. , 

to  land  by  flooding  through  the  break-  123  Pae.  Eep.  957. 

ing  of  defendant 's  reservoir,  the  Court  3  Lowe  v.   Yolo   etc.   Co.,   157   Cal. 

should  have  instructed  on  its  own  mo-  503,  108  Pac.  Eep.  207, 
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charge  that  the  doctrine  of  contributory  negligence  was  not  ap- 
plicable to  the  case  if  defendant  knew  of  the  danger  to  the  plaint- 
iff's premises  and  could  have  prevented  the  injury.* 

An  instruction  in  an  action  for  damages  from  the  breaking  of  an 
irrigation  ditch,  as  follows:  "In  this  connection  the  Court  fur- 
ther instructs  the  jury  that  it  is  incumbent  upon  the  defendant 
company  to  construct  its  flumes  .and  ditches  in  such  a  reasonable 
and  prudent  manner  as  that  no  damage  will  result  to  persons  whose 
lands  are  crossed  by  the  ditch,"  was  held  to  be  erroneous  as  making 
the  ditch  owner  an  insurer.^ 

The  instructions  given  by  the  Court  must  be  read  together,  and 
are  sufficient  if,  when  so  read,  they  appear  to  cover  the  whole  case 
and  state  correctly  the  law  applicable  thereto.®  It  is  not  error  for 
the  Court  to  refuse  a  correct  instruction,  where  other  appropriate 
instructions  on  the  same  subject  have  been  given.''  Where  an  in- 
struction does  not  fully  set  forth  the  issues  as  fully  as  counsel  for 
a  party  desires,  he  must  offer  an  instruction  to  meet  his  views,  or 
he  can  not  complain  on  appeal.^ 

§  1695.  Verdict — Non-suit. — After  hearing  the  evidence,  ex- 
cept in  eases  which  are  tried  before  the  Court  alone,  a  jury  having 
been  waived,  and  the  Court  having  instructed  the  jury,  the  case 
must  be  submitted  to  them  for  their  verdict. 

In  deciding  a  motion  for  a  non-suit  or  a  directed  verdict  for  the 
defendant,  the  Court  should  take  the  plaintiff's  evidence  as  ad- 

4Malinstrom  y.  People's  Drain  D.  Pao.  Eep.  92;  Prederick  v.  Hale>  42 

Co.,  32  Nev.  246,  107  Pae.  Eep.  98;  Mont.  153,  112  Pao.  Eep.  70. 

distinguishing  Shields  v.  Orr.  D.  Co.,  t  Billings  Eealty  Co.  v.  Big  Ditch 

23  Nev.  349,  47  Pao.  Eep.  194.  Co.,  43  Mont.  251,  115  Pao.  Eep.  828. 

An  instruction  that  plaintiff  could  8  Frederick  y.  Hale,  42  Mont.  153, 

not  recover  if  her  own  carelessness  in  112  Pac.  Eep.  70. 

the   management   of   her    estate   eon-  "The  measure  of  damages  for  de- 

tributed  to  her  injury — there  being  no  struction  of  apple  trees  planted  and 

evidence  to  that  effect — ^was  erroneous,  growing  is  what  such  destroyed  trees 

Bmison  v.  Owyhee  D.  Co.,  37  Ore.  577,  were  worth  on  the  premises  in  their 

62  Pac.  Eep.  13.  growing  state,  and  the  jury  in  deter- 

5  King  y.  Miles  City  Irr.  D.  Co.,  16  mining  this  may  consider  the  differ- 
Mont.  463,  41  Pac.  Eep.  431,  50  Am.  ence  in  the  value  of  the  land  with  and 
St.  Eep.  506.  without  such  growing  trees  thereon  at 

6  Hayden  y.  Consolidated  etc.  Co.,  3  the  time  of  the  destruction. ' '     Hanes 

Cal.   App.   136,    84    Pac.    Eep.   422 ;      v.  Idaho  Irr.  Co., Idaho ,  122 

Wood  y.   Moulton,   146   Cal.   317,  80  Pac.  Eep.  859. 
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mitted,  and  every  reasonable  inference  from  any  fact  should  be 
regarded  as  proved;  and,  if  all  the  facts  and  permissible  infer- 
ences would  sustain  a  verdict  for  the  plaintiff,  the  motion  should 
be  denied.  It  is  only  proper  to  sustain  such  a  motion  for  a  non- 
suit or  directed  verdict  for  the  defendant,  where  the  Court  would 
be  compelled  to  set  aside  a  verdict,  if  rendered  for  the  plaintiff. 
In  eases  where  reasonable  men  might  differ  in  their  conclusions,  it 
is  improper  for  the  Court  to  take  the  case  away  from  the  jury.i 
In  their  verdict,  the  jury  must  determine  the  liability  of  the 
defendant;  and,  if  they  find  against  him,  they  must  assess  the 
damages  which  the  plaintiff  has  sustained.  2' 

§  1696.  Judgments — Measure  of  damages. — The  judgment  in 
an  action  for  damages  must  be  eiitered  on  the  verdict  of  the  jury, 
or  the  decision  of  the  Court,  in  accordance  with  the  practice  of  the 
jurisdiction  where  the  action  was  tried.^ 


1  "  It  IB  only  where  the  facts  are 
such  that  a  verdict  for  plaintiff  would 
compel  the  Court  to  set  it  aside  that 
a  non-suit  is  properly  granted. ' '  Pao- 
lini  V.  Fresno  etc.  Co.,  9  Cal.  App.  1, 
97  Pac.  Eep.  1130.' 

"In  a  case  where  reasonable  men 
might,  upon  deliberation,  differ  in 
their  conclusions,  it  would  be  improper 
for  the  Court  to  interfere  with  the  ver- 
dict." Chidester  v.  Consolidated  D. 
Co;,  59  Cal.  197. 

In  an  action  for  damages  against  a 
railroad  company  for  injury  from 
changing  the  course  of  plaintiff's  ir- 
rigation ditch,  a  verdict  for  $600  held 
to  be  not  excessive  nor  a  result  of 
passion  or  prejudice.  Denver  etc.  E. 
Co.  v.  Heckman,  45  Colo.  470,  101  Pao. 
Eep.  976. 

2  For  measure  of  damages,  see  Sees. 
1696-1702. 

lA  judgment  for  a  specified 
amount,  and  costs,  is  not  void  as  to 
the  costs  because  the  amount  thereof 
is  left  blank,  since  it  may  be  after- 
ward inserted  by  the  clerk.    Big  Goose 


etc.  Co.  V.  Morrow,  8  Wyo.  537,  59 
Pac.  Eep.  159,  80  Am.  St.  Kep.  955. 

Where  plaintiff  notified  defendant 
not  to  take  water  from  his  premises 
and  that  he  would  demand  $50  for 
every  day  the  notice  was  violated,  and 
afterward  obtained  a  decree  restrain- 
ing defendant  from  taking  the  water, 
the  taking  of  the  water  after  the  no- 
tice was  held  liiot  an  acceptance  of  a 
proposition  to  sell  at  that  specified 
price.  Wright  v.  Sonoma  County,  156 
Cal.  475,  105  Pae.  Eep.  409,  134  Am. 
St.  Eep.  140. 

See,  also,  Sommorville  v.  Idaho  Irr. 

Co.,  Idaho  ,  123  Pac.  Eep. 

302,  where  an  irrigation  company  en- 
tered into  a  contract  with  a  settler 
to  furnish  such  settler  with  water 
and  it  was  unable  to  furnish  such  wa- 
ter for  the  settler's  tract  of  laud,  it 
was  held  that  the  correct  measure  of 
damages  included  such  damages  as  the 
settler  had  sustained  by  reason  of  the 
expense  incurred,  labor  performed,  or 
any  outlay  of  time  which  he  had  made 
under  the  contracts,  and  which  he  had 
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In  actions  where  the  jury  find  for  the  plaintiff,  the  jury  may 
assess  the  compensatory  damages  against  the  defendant,  which  the 
plaintiff  has  actually  sustained,  and  which  are  the  direct  and  proxi- 
mate result  of  the  defendant's  unlawful  act.2  And,  in  certain 
cases,  they  may  assess  nominal  damages,^  or  punitive  or  exem- 
plary damages.'*  In  our  discussion  of  the  measure  of  compensa- 
tory damages,  we  will  discuss  the  subject  under  the  heads  of  dam- 
ages for  injury  to  lands,  both  for  the  total  or  partial  destruction 
thereof ; »  damages  for  the  loss  of  stock ;  «  and  damages  for  the 
loss  of  crops  by  reason  of  the  failure  of  a  company,  under  public 
duty  or  contract  to  furnish  a  consumer  with  water,  or  for  the  un- 
lawful diversion  of  the  water  by  another.  In  this  connection,  we 
will  add  here,  that  as  far  as  compensatory  damages  are  concerned, 
it  makes  no  difference  as  to  whether  the  plaintiff's  failure  to  get 
the  water  to  which  he  was  entitled  was. the  result  of  the  violation 
of  a  duty  either  imposed  by  statute  or  contract,  or  was  the  result 
of  the  unlawful  diversion  of  the  water  by  the  defendant.  In  any 
case,  the  plaintiff  is  entitled  to  complete  and  full  compensation  for 
the  injuries  sustained  by  him  as  the  direct  result  of  the  unlawful 
act  of  the  defendant. 

As  is  the  case  in  all  actions  at  law,  costs  are  usually  awarded  to 
the  prevailing  party.  But  in  mixed  actions  at  law  and  in  equity 
the  costs  may  be  apportioned  between  the  respective  parties  as  may 
to  the  Court  seem  just  and  equitable.'^ 

§  1697.  Compensatory  damages — Measure  of  damages  for  in- 
juries to  lands. — The  measure  of  compensatory  damages  for  in-- 
juries  to  land  depends,  of  course,  upon  the  value  of  the  land  before 
the  injury,  and  the  nature  and  extent  of  the  injuries  thereto,  that 

suffered  by  reason  of  the  failure  of  *  See  See.  1702. 

the  company  to  comply  with,  the  terms  5  See  Sec.  1697. 

of  the  same,  and  in  addition  thereto  6  See  See.  1699. 

aU  payments  on  the  land  and  water  7  For  costs  in  equitable  actions,  see 

right,  with  interest  thereon.  See.  1562. 

See,  also,  Beinking  v.  Goodell, See,   also,   Hoyt  v.   Hart,   149  Cal. 

Iowa ,  133  N.  W.  Eep.  774;  Pair-  722,  87  Pac.  Eep.  569;  Big  Goose  etc. 

banks  etc,  Co.  v.  Stites, Tex.  Civ.  Co.  v.  Morrow,  8  Wyo.  537,  59  Pac. 

App.  ,  125  S.  W.  Eep.  636.  Eep.  159,  80  Am.  St.  Eep.  955;   Hill 

2  For  compensatory  damages,  see  v.  Standard  M.  Co.,  12  Idaho  223,  85 
Sees.  1697-1701.  Pac.  Eep.  907. 

3  See  Sec.  1703. 
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is  to  say,  whether  there  has  been  a  total  or  only  a  partial  destruc- 
tion, and  whether  the  injuries  are  permanent  or  only  temporary. 

A  total  destruction  of  land  may  be  illustrated  by  a  case  where 
there  is  a  permanent  dam  or  other  obstruction  constructed  in  a 
stream  which  permanently  backs  up  or  overflows  the  lands  of  the 
plaintiff.  In  such  a  case,  as  far  as  the  owner  is  concerned,  there 
is  a  total  destruction  of  the  land,  and  the  measure  of  damages  is 
the  actual  value  of  the  land  permanently  submerged  by  the  works 
of  the  defendant  just  before  the  injury  occurred,  and  the  deprecia- 
tion of  the  value  of  the  remainder  of  the  plaintiff's  land  by  reason 
of  said  flowage.i 

Lands  may  also  be  permanently  injured  by  the  acts  of  the  de- 
fendant, but  still  there  may  not  be  a  total  destruction  of  the  value 
thereof  to  the  plaintiff.  Such  is  the  case  where  there  is  an  injury 
to  the  land  from  the  seepage  of  water  from  an  irrigation  ditch 
which  is  a  permanent  structure  and  properly  constructed,  and 
where,  although  the  land  affected  can  not  be  used  for  the  raising  of 
crops,  it  may  be  used  for  pasture  or  for  some  other  purpose.  Again, 
lands  may  be  permanently  injured  but  not  totally  destroyed  by  the 
sudden  breaking  out  of  the  water  from  a  ditch,  canal,  or  reservoir, 
which  results  in  covering  the  land  of  the  plaintiff  with  sediment  and 
debris,  or  the  washing  off  of  the  soil,  or  the  cutting  of  gullies 
therein.  In  such  a  case  the  measure  of  damages  for  the  injury  to 
the  land  is  the  difference  between  the  value  of  the  land  immediately 

1  The  measure  of  damages  for  per-  the  land  irrigated  with  and  without 

manently  overflowing  plaintiff's  land  the  ditch.    Denver  etc.  Co.  v.  Dotson, 

is  the  value  of  the  land  submerged,  20  Colo.  304,  38  Pao.  Eep.  322. 

and  the  depreciation  in  the  value  of  See,    also,    Sacramento    etc.    Co.   v. 

the  remainder  of  the  land  by  reason  Heilbron,  156  Cal.  408,  104  Pae.  Rep. 

thereof.    Hall  v.  Austin,  20  Tex.  Civ.  979,  where  it  is  held  that  the  meas- 

App.  59,  48  S.  W.  Eep.  53 ;  Missouri  ure  of  damages  for  land  taken  by  con- 


etc.  Co.  V.  Graham,  12  Tex.  Civ.  App 
54,  33  S.  W.  Eep.  576;  Sweeney  v. 
Montana  Cent.  E.  Co.,  25  Mont.  543 
65  Pac.  Eep.  912;  Watson  v.  Colusa 
Parrot  etc.  Co.,  31  Mont.  513,  79  Pae, 
Eep.   14;    Town  of  Norman  v.   Inee, 


demnation  is  its  market  value  in  view 
of  all  the  purposes  to  which  it  is 
adapted,  and  while  evidence  that  it  is 
valuable  for  particular  purposes  is  ad- 
missible, its  money  value  for  any  par- 
ticular purposes,  as  for  nursery  pur- 


8  Okla.  412,  58  Pae.  Eep.  632.  poses,  can  not  be  shown  in  determin- 

The   measure   of    damages   for   the  ing  its  market  value, 

permanent   destruction   of   an   irriga-  See,  also.  Pick  v.  Rubicon  Hydrau- 

tion  ditch  is  held  in  Colorado  to  be  lie  Co.,  27  Wis.  433. 
the  difference  between  the  values  of 
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before  and  immediately  after  the  injury  aeerued.2  But  in  the 
measure  of  damages  a  distinction  must  be  made  between  the  per- 
manent destruction  of  the  land  in  question,  and  for  the  permanent 
or  temporary  injury  to  it.3  Again,  where  there  is  a  permanent 
destruction  of  the  land,  or  a  permanent  injury  to  the  land,  it  con- 
stitutes but  one  cause  of  action,  and  all  the  damages  must  be  as- 
sessed in  one  action.  There  can  be  no  second  recovery  in  such  a 
case  where  the  permanent  damages  have  been  once  assessed  in  a 
previous  suit.'* 


2  The  seepage  and  leakage  being  a 
necessary  result  of  the  character  of 
the  soil,  the  injury  arising  therefrom 
was  a  permanent  one,  and  the  meas- 
ure of  damages  was  the  diminished 
value  of  the  land.  Consolidated  etc. 
Co.  V.  Hamlin,  6  Colo.  App.  341,  40 
Pac.  Eep.  582. 

The  measure  of  damages  for  injury 
to  land,  by  its  being  covered  with  sedi- 
ment and  debris  by  being  flooded  by 
the  breaking  of  a  reservoir,  is  the  dif- 
ference between  the  value  of  the  laud 
before  and  immediately  after  the  in- 
jury, and  not  the  reasonable  cost  of 
clearing  the  land,  though  evidence  of 
such  cost  would  be  admissible  to  aid 
in  determining  such  difference  in  the 
value  of  the  land.  Mustang  etc.  Co. 
V.  ffissman,  49  Colo.  308,  112  Pae. 
Eep.  800. 

If  the  land  is  permanently  injured 
but  not  totally  destroyed,  the  owner 
will  be  entitled  to  recover  the  difEer- 
ence  between  the  actual  cash  value  of 
the  land  at  any  time  immediately  pre- 
ceding the  consummation  of  the  injury 
and  the  actual  cash  value  of  the  land 
in  the  condition  it  was  immediately 
after  the  injury,  with  legal  interest 
thereon  to  the  time  of  trial.  Young 
V.  Extension  D.  Co.,  13  Idaho  174, 
89  Pao.  Eep.  296. 

See,  also,  Middlekamp  v.  Bessemer 
Irr.  Co.,  46  Colo.  102,  103  Pae.  Eep. 
280,   23  L.  B.  A.,  N.   S.,   795;    Old- 


enburg V.  Oregon  Sugar  Co.,  39  Ore. 
564,  65  Pac.  Eep.  869;  Shurtliffi  v. 
Extension  D.  Co.,  14  Idaho  416,  94 
Pae.  Eep.  575;  French  v.  West  Seattle 
etc.  Co.,  50  Wash.  257,  97  Pac.  Eep. 
60;  Missouri  etc.  E.  Co.  v.  Graham, 
12  Tex.  Civ.  App.  54,  33  8.  W.  Eep. 
576;  Watson  v.  Colusa-Parrot  etc. 
Co.,  31  Mont.  513,  79  Pac.  Eep.  14; 

San    Antonio    v.    Horkan,    Tex. 

Civ.  App.  ,  45  8.  W.  Eep.  391; 

Texas  C.  R.  Co.  v.  Brown,  Tex. 

,  86  S.  W.  Rep.  659;  Barrows  v. 

Fox  (Cal.),  30  Pao.  Eep.  768;  Id.,  98 
Cal.  63,  32  Pae.  Eep.  811;  Pallett  v. 
Murphy,  131  Cal.  192,  63  Pac.  Eep. 
366 ;  Crow  v.  San  Joaquin  etc.  Co.,  130 
Cal.  309,  62  Pac.  Eep.  562,  1058. 
See,  also,  Colorado  Springs  etc.  Co. 

V.  Albrecht, Colo.  App. ,  123 

Pac.  Rep.  957,  where  it  is  held  that 
the  amount  of  damages  to  real  estate 
by  flooding  or  overflow  is  fixed  by  the 
difference  in  the  value  of  the  prop- 
erty before  and  after  the  injury. 

3  Shurtliff  V.  Extension  D.  Co.,  14 
Idaho,  416,  94  Pac.  Rep.  574;  Young 
V.  Extension  D.  Co.,  13  Idaho  174,  89 
Pac.  Rep.  296. 

4  ' '  When  the  structure  itself  is  per- 
manent, and  is  the  cause  of  the  in- 
jury, the  injury  is  permanent,  and  all 
damages  are  to  be  recovered  in  one 
action,  the  right  to  which  accrued  with 
the  beginning  of  the  injury."  Mid- 
dlekamp V.  Bessemer  Irr.  D.  Co.,  46 
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Again,  the  injuries  to  the  land  may  not  be  permanent,  but  may- 
be temporary  or  comparatively  slight  in  character.  Such  would  be 
the  ease  where  the  water  broke  out  from  a  ditch,  or  canal,  or  reser- 
voir, and  caused  erosion  on  the  plaintiff's  land,  but  not  to  such  an 
extent  but  that  the  land,  with  small  expense,  could  be  restored  to 
its  former  condition.  In  such  a  case  the  plaintiff  is  entitled  to 
recover  the  amount  necessary  to  repair  the  injury  and  put  the  land 
in  the  condition  that  it  was  in  jjnmediately  preceding  the  injury.^ 

The  measure  of  damages  in  an  action  for  breach  of  contract  for 
failing  to  keep  the  plaintiff's  ditch  ii  repair  is  the  money  paid  by 
the  plaintiff  for  such  repairs.^  And,  where  on  account  of  such 
temporary  injuries  to  the  land,  the  plaintiff  was  prevented  from 
raising  a  crop,  the  difference  between  the  rental  value  of  the  land 
immediately  preceding  the  injury  and  the  rental  value  immediately 
after  the  injury  is  the  proper  measure  of  damages.'^ 

In  a  recent  case  in  Nevada,  where  the  fact  was  that  a  stand  of 
alfalfa,  which  ordinarily  would  produce  two  crops  per  year  for 
many  years,  was  destroyed  by  the  failure  of  the  defendant  company 
to  furnish  water  for  the  same,  the  Court,  although  not  very  defi- 

Colo.  102,  103  Pao.  Eep.  280,  23  L.  strom  v.   People's   etc.   Co.,   32   Nev. 

R.  A.,  N.  S.,  795.  246,  107  Pac.  Eep.  98. 

Haying  recovered  damages  for  such  6  Orr  Water  Ditch  Co.  v.  Eeno  Wa- 

permanent  injury  to  the  land,  no  fur-  ter  Co.,  19  Nev.  60,  6  Pac.  Eep.  72; 

ther  action,  by  reason  of  the  continu-  Hayden    v.    Consolidated    etc.    Co.,    3 

anee  of  the  nuisance,  will  lie.     Con-  Cal.    App.    136,    84    Pac.    Eep.    422; 

solidated  etc.  Co.  v.  Hamlin,  6  Colo.  Denver  etc.  Co.  v.  Heekman,  45  Colo. 

App.  341,  40  Pac.  Eep.  582.  470,  101  Pae.  Eep.  976. 

See,    also,    Cumberland    &    Oxford  But  that  this  is  not  the  measure  of 

Canal  Co.  v.  Hitchings,  65  Me.   140;  damages  where  the  injury  to  the  land 

Van  Hoozier  v.  Hannibal  etc.  E.  Co.,  is  permanent,  see  Mustang  etc.  Co.  v. 

70  Mo.  145.  Hissman,  49  Colo.  308,  112  Pao.  Eep. 

S  If  the  land  is  temporarily  but  not  800. 

permanently  injured,  the  owner  is  en-  7  "We  think  it  is  well  established 

titled  to  recover  the  amount  necessary  by  the  authorities  that  for  temporary 

to  repair  the  injury,  with  legal  inter-  injuries  to  land,  where  one  is  simply 

est  thereon    to    the    time    of    trial,  prevented   from   raising   a   crop,   the 

Young  V.  Extension  D.  Co.,  13  Idaho  rental  value  is  the  proper  measure  of 

174,  89  Pae.  Eep.  296.  damages."      Young   v.    Extension   D. 

See,  also,  Sweeney  v.  Montana  Cent.  Co.,  13  Idaho  174,  89  Pac.  Eep.  296. 

E.  Co.,  25  Mont.   543,   65  Pae.  Eep.  For   measure    of    damages    for   in- 

912;  ShurtliflE  v.  Extension  D.  Co.,  14  juries  to  crops,  see  Sec.  1698. 
Idaho  416,  94  Pac.  Eep.  574;  Malm- 
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nite  as  to  the  measure  of  damages,  held  that  the  injury  was  to  the 
realty  itself,  "and  would  amount  at  least  to  the  value  of  the  seed 
planted  to  produce  the  stand."  ^  It  seems  to  us  that  the  true  meas- 
ure of  damages  in  this  case  was  the  full  rental  value  of  the  land 
before  the  injury,  during  the  full  period  of  time  that  it  took  to 
replace  the  stand  of  alfalfa  in  practically  the  same  condition  that 
it  was  before  the  injury,  as  while  this  was  being  done  the  land 
could  not  be  used  for  anything  else. 

In  actions  for  damages  which  are  temporary  and  recurring,  the 
plaintiff  is  not  limited  to  one  action,  but  he  may  recover  in  suc- 
cessive actions  damages  which  will  compensate  him  for  the  actual 
injury  which  he  has  sustained  in  each  case.^  He  may,  however, 
recover  in  one  action  all  damages  from  recurring  causes  up  to  the 
time  of  the  commencement  of  the  action,  which  are  not  barred  by 
the  statute  of  limitations.^" 

.,  §  1698.  Compensatory  damages — Measure  of  damages  for  in- 
juries to  crops. — One  of  the  most  common  causes  of  action  for 
damages  is  that  for  the  destruction  of,  or  injury  to,  the  crops  of 
the  plaintiff.  The  measure  of  compensatory  damages,  which  the 
plaintiff  in  such  an  action  is  entitled  to  recover  for  the  loss  of 
or  injury  to  crops  is  the  same,  and  that,  too,  whether  he  bases  his 
action  upon  the  breach  of  a  contract  with  a  water  company  for 
the  failure  to  furnish  water  as  agreed,  or  upon  the  violation  of-  a 
duty  imposed  upon  such  company  as  a  quasi-public  corporation;  i 
or  whether  the  action  is  based  upon  a  tort,  caused  by  the  negligent 
construction,  maintenance,  or  operation  of  the  works  of  the  defend- 
ant, so  that  the  water  overflows,  breaks  out,  or  seeps  the  lands  of 
the  plaintiff,  and  from  which  direct  and  proximate  cause  his  crops 
are  injured  or  destroyed.  And,  where  the  defendant  is  liable  for 
such  injuries,  the  plaintiff  is  entitled  to  recover  an  amount  that  will 
fully  compensate  him  for  all  injuries  sustained  in  this  respect.    But 

8  Candler  v.  Washoe  etc.  Co.,  28  lo  Goodrich  v.  Dorset  Marble  Co., 
Nev.  151,  80  Pao.  Eep.  751.  60  Vt.  280,  13  Atl.  Eep.  636;  Watson 

9  Sulens  V.  Chicago  etc.  E.  Co.,  74  v.  Colusa  etc.  M.  Co.,  31  Mont.  513, 
Iowa  659,  38  N.  W.  Eep.  545,  7  Am.  79  Pac.  Eep.  14. 

St.   Eep.   501 ;    St.   Louis   etc.   Co.   v.  l  For    ditch    and    canal    companies 

Brown,    34    111.    App.    552;    Cobb    v.  as  quasi-public  corporations,  and  their 

Smith,  38  Wis.  21;  Savannah  etc.  Co.  duties,  see  Sees.  1493-1502. 
V.  Bourquin,  51  Ga.  378. 
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the  plaintifE  is  entitled  to  recover  for  only  the  injuries  for  which 
the  defendant  is  directly  liable.  Therefore,  in  Hawaii,  where,  by 
decree,  the  plaintiffs  were  held  to  be  entitled  to  a  certain  amount  of 
water  at  certain  times,  and  it  appeared  that  the  defendants  diverted 
a  portion  of  the  plaintiffs'  water,  but  as  the  plaintiffs  had  not  upon 
their  part  complied  with  the  order  of  the  commissioners  to  clean  out 
the  water  course,  and  had  allowed  the  defendants  to  neglect  to  fur- 
nish the  water  on  the  designated  days,  it  was  held  that  the  amount 
of  the  damages  which^the  plaintiffs  could  recover  was  proportion- 
ately lessened.2 

But,  as  to  the  method  of  the  measurement  of  such  damages,  and 
the  basis  upon  which  they  should  be  estimated,  the  authorities  seem 
to  differ  somewhat.  Some  of  the  authorities  hold  that  the  proper 
basis  for  the  estimation  of  damages  for  the  loss  of  growing  crops  is 
the  difference  between  the  rental  value  of  the  land  with  the  water 
and  its  rental  value  without  it.^ 

Other  authorities  hold  that  the  proper  basis  for  the  measurement* 
of  damages  is  the  value  of  the  crops  that  would  have  been  produced 
under  ordinary  conditions,  less  the  expense  that  would  have  been 
incurred  in  planting,  raising,  harvesting,  and  marketing.'* 

Both  methods  have  their  merits  and  their  difficulties.  It  is  cer- 
tain that  the  full  rental  value  of  the  land  is  not  the  proper  measure 
of  damages  unless  the  owner  thereof  is  deprived  of  the  entire  use 
of  his  land.  And,  when  the  owner's  injury  arises,  not  from  being 
entirely  deprived  of  the  use  of  the  land,  but  only  from  the  impair- 
ment of  its  use,  the  allowance  of  the  fuU  rental  value,  without 
deducting  the  benefits  derived  from  such  use  as  he  could  make  of  it, 

2  Mele  V.  Ahuna,  6  Hawn.  346.  r.  Cleghon,  41  Tex.  Civ.  App.  531,  93 
See,  also,  Lum  Ah  Lae  v.  Ah  Soong,      S.  W.  Eep.  1020 ;  Knowles  v.  Leggett, 

16  Hawn.  163.  7  Colo.  App.  265,  43  Pac.  Rep.  154; 

3  Pallett  V.  Murphy,  131  Cal.  192,  Colorado  Canal  Co.  v.  Sims,  42  Tex. 
63  Pac.  Bep.  366;  Ferrea  v.  Chabot,  Civ.  App.  442,  94  S.  W.  Eep.  365; 
63  Cal.  564;  Id.,  121  Cal.  233,  53  Pac.  Gulf  etc.  E.  Co.  v.  Nicholson,  25  S. 
Eep.  689;  Crow  v.  San  Joaquin  etc.  W.  Eep.  54;  Eaywood  etc.  Co.  v. 
Co.,  130  Cal.  309,  62  Pac.  Eep.  562;  Wells,  32  Tex.  Civ.  App.  401,  77  S. 
Young  V.  Extension  D.  Co.,  13  Idaho  "W.  Eep.  253;  Chicago  etc.  E.  Co.  v. 
174,  89  Pac.  Eep.  296;  Eeisert  v.  New  Bmmert,  53  Neb.  237,  73  N.  "W".  Eep. 
York,  74  N.  Y.  Supp.  673,  69  App.  540,  68  Am.  St.  Eep.  602;  Northern 
Div.  302.  Colo.   Irr.   Co.   v.   Eichards,   22   Colo. 

4  ShotweU  V.  Dodge,  8  Wash.  337,  450,  45  Pac.  Eep.  423. 
36  Pae.  Eep.  254;   Barstow  Irr.  Co. 
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would  be  manifestly  unjust.^  Therefore,  where  the  rental  value 
is  taken  as  the  basis  of  computation,  as  stated  by  the  California 
Court,  it  is:  "The  difference  between  the  rental  value  of  the  land 
with  the  water  and  its  rental  value  without  it. "  ^ 

In  California  it  was  held  that  the  proper  measure  of  damages  for 
the  refusal  of  a  water  company  to  furnish  water  either  in  accord- 
ance with  the  terms  of  a  contract,  or  under  its  statutory  duty  to 
furnish  the  water  upon  proper  application  and  a  payment  or  ten- 
der of  the  legal  rates,,  is  the  difference  between  the  rental  value  of 
the  land  with  the  water  and  its  rental  value  without  it,  after  de- 
ducting the  lawful  price  of  the  water ;  and  that  uncertain  and  specu- 
lative profits,  from  crops,  which  might  or  might  not  have  been 
raised,  and  which  might  or  might  not  have  been  realized  had  they 
been  raised,  can  not  be  recovered  in  such  actions^  This  rule  for 
assessing  damages  may  be  proximately  correct,  where  the  land  is 
planted  or  sown  to  annual  crops.  But,  where  the  land  is  planted 
to  perennial  crops  or  to  fruit  trees  there  may  be  other  damages 
which  should  be  considered.  It  takes  a  number  of  years  to  bring 
fruit  trees  to  the  bearing  point.  Yet,  after  they  have  been  brought 
to  this  point,  by  being  deprived  of  the  water  for  a  single  year,  or 
even  for  a  portion  of  a  year,  they  may  die,  and  the  expense  and 
labor  of  years  be  lost  to  the  owner ;  or,  again,  their  bearing  capacity 
may  be  so  impaired  that  it  may  take  a  number  of  years  with  suffi- 
cient water  to  bring  them  back  to  their  former  condition.    There- 

B  Northern  Colo.   Irr.   Co.  v.  Eioh-  capable  of  ascertaimnent  by  proof  to 

ards,  22  Colo.  450,  45  Pae.  Eep.  423.  a  reasonable  certainty.    Uncertain  and 

6  Crow  V.  San  Joaquin  etc.  Co.,  130  speculative  profits,  which  might  or 
Cal.  309,  62  Pac.  Eep.  562.  might  not  have  been  realized,  are  not 

7  ' '  The  measure  of  damages  aris-  recoverable  in  such  action. ' '  Crow 
ing  from  a  breach  of  contract  or  in  v.  San  Joaquin  etc.  Co.,  130  Cal.  309, 
tort    is    the    detriment    proximately  62  Pac.  Eep.  562. 

caused  thereby.  .  .  .  The  proper  "The  evidence  objected  to  and  re- 
measure  of  damages  in  a  case  like  eeived  by  the  Court  was  confined  to 
this  is  the  difference  between  the  ^^b  rental  value  of  the  land  with  and 
rental  value  of  the  land  with  the  wa-  without  water  for  irrigation.  Evi- 
ter  and  its  rental  value  without  it,  dence  as  to  the  value  of  a  possible 
and  the  lawful  price  of  the  water  crop  that  might  be  grown  with  the  use 
should  also  be  taken  into  oonsidera-  of  water  would  be  as  purely  specu- 
tion  and  deducted.  .  .  .  Conjee-  lative  as  could  well  be  imagined." 
tural  profits  of  the  kind  sought  here  Pallett  v.  Murphy,  131  CaL  192,  63 
can  not  be  recovered  as  damages  in  "<!■  Eep.  366. 
such  cases.  They  must  be  damages 
197 — Kin.  on  Irr. 
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fore,  damage  to  growing  trees  or  to  perennial  crops  is  damage  to 
the  realty  itself,  for  which  a  recovery  may  be  had.*  So,  the 
California  Court  has  modified  the  above  rule  in  assessing  damages 
in  cases  of  this  nature,  and  holds  that  damages  for  injuries  to  fruit 
trees  and  growing  crops  are  not  too  remote,  and  that  such  injuries 
may  be  assessed  as  special  damages.^  But  it  seems  to  us  that  the 
Court  could,  with  all  propriety,  have  gone  still  further  and  still 


8 ' '  The  Court  f  ovrnd,  because  of  the 
failure  of  the  defendant  to  furnish 
water  as  agreed,  that  the  stand  of  al- 
falfa and  timothy  was  in  the  main 
killed  out.  The  damage  thus  resulting 
was  damage  to  the  realty  itself." 
Candler  v.  Washoe  etc.  Co.,  28  Nev. 
151,  80  Pae.  Rep.  751. 

9  "As  to  the  amount  of  damages: 
This  only  applies  to'  the  $1,000,  which 
the  Court  found  the  plaintiff  had  suf- 
fered to  trees,  and  the  fruit  crop 
thereon,  by  reason  of  the  defendant's 
failure  to  furnish  the  water  as  agreed. 
It  is  insisted  by  appellants  that  such 
damages  are  too  remote  and  specula- 
tiye.  The  Court  found  that,  when  the 
contract  between  the  parties  was  made 
the  defendants  knew  that  the  10  inches 
of  water  contracted  for  had  a  J>een- 
liar  value  to  the  plaintiff,  inasmuch  as 
his  land  and  orchard  were  of  little 
value  without  it.  The  orchard  was  in 
bearing  when  the  breach  of  the  cove- 
nant was  committed,  and  there  was 
no  other  source  from  which  the  plaint- 
iff could  obtain  water  for  irrigation. 
There  is  no  question  but  what  the 
amount  of  damages  awarded  was  suf- 
fered, and  we  think  that,  under  the 
facts  as  found,  the  Court  was  war- 
ranted in  majung  the  -award. ' '  Bob- 
erts  V.  Crafts,  141  Cal.  20,  74  Pac.  Kep. 
281. 

In  a  late  action  founded  on  tort  for 
the  flooding  of  plaintiff's  land,  the 
California  Court  held  that  the  proper 
measure  of  damages  was  the  value  of 


the  crop  in  the  condition  it  was  in  at 
the  time  and  place  of  destruction. 
Dennis  v.  Crocker-Huffman  etc.  Co.,  6 
Cal.  App.  58,  91  Pac.  Eep.  425. 

See,  also  Hewitt  v.  San  Jacinto  etc. 
Co.,  124  Cal.  186,  56  Pac.  Eep.  893; 
Barrows  v.  Pox,  30  Pac.  Eep.  768 ;  Id. 
98  Cal.  63,  32  Pac.  Eep.  811;  Thomas 
V.  Bolsa  Land  Co.,  1  Cal.  App.  335,, 
82  Pae.  Eep.  207;  Bacon  v.  Kearney 
Vineyard  Syndicate,  1  Cal.  App.  275, 
82  Pae.  Bep.  84;  Williams  v.  Bar- 
ter, 121  Cal.  47,  53  Pae.  Eep. 
405;  TeUer  v.  Bay  Cities  _  etc.  Co., 
151  Cal.  209,  90  Pac.  Eep.  942, 
12  L.  B.  A.,  N.  S.,  267;  Sacchi  v. 
Bayside  Lbr.  Co.,  13  Cal.  App.  72,  108 
Pae.  Eep.  885;  Lester  v.  Highland  Boy 
etc.  Co.,  27  Utah  470,  76  Pac.  Eep.  341, 
101  Am.  St.  Eep.  988,  1  Am.  &  Eng. 
Ann.  Cas.  761. 

Land  prepared  for  alfalfa  will  pro- 
duce several  crops  each  year  for  sev- 
eral years  without  further  care,  except 
by  way  of  irrigation,  and  the  measure 
of  damages  of  one  who  just  having 
prepared  his  land  for  alfalfa,  and  cut- 
ting the  first  crop,  was  wrongfully  de- 
nied water  for  irrigation  by  a  water 
company,  whereby  he  lost  two  addi- 
tional crops,  which,  with  irrigation,  the 
land  would  have  produced  that  year, 
and  a  reseeding  was  necessary,  is  the 
value  of  the  two  crops,  less  cost  of 
irrigation,  plus  cost  of  reseeding. 
Lowe  v.ToId  County  etc.  Co.,  157  Cal. 
503,  108  Pac.  Eep.  207;  affg.  Id.  8 
Cal.  App.  167,  96  Pac.  Bep.  379. 
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have  kept  Avithin  the  law,  and  have  considered  such  injuries  as 
permanent  injuries  to  the  land — at  least  where  trees  are  destroyed 
there  is  a  permanent  injury  to  the  land — and  the  Court  might  have 
held,  under  the  general  rule  for  the  measure  of  such  damages,  that 
the  true  measure  was  the  difference  in  the  value  of  the  land  with 
the  live,  growing  trees  thereon,  just  prior  to  the  injury  and  its 
value  immedia;tely  after  the  trees  were  destroyed,  i" 

The  correct  rule,  as  it  seems  to  us,  was  held  in  a  late  Idaho 
case,^i  and  is  set  forth  as  follows:  "The  measure  of  damages  for 
destruction  of  apple  trees  planted  and  growing  is  what  such  de- 
stroyed trees  were  worth  on  the  premises  in  their  growing  state, 
and  the  jury  in  determining  this  may  consider  the  difference  in 
the  value  of  the  land  with  and  without  such  growing  trees  thereon 
at  the  time  of  destruction." 

In  Colorado  thp  rule  for  the  assessment  of  damages  for  the  fail- 
ure of  a  company  to  furnish  water  under  its  statutory  duty,  was 
held  by  the  Court  to  be  "the  difference  between  the  amount  realized 
from  the  crops  the  land  did  produce  without  the  water,  and  the 
amount  that  would  have  been  realized  therefrom  had  the  water 
been  furnished,  less  the  added  cost  of  raising,  harvesting,  and  mar- 
keting the  product,  the  loss  of  trees,"  and  the  loss  of  that  portion 
of  the  owner's  farm  which  he  was  thereby  prevented  from  cultivat- 
ing ;  but  that  he  was  not  entitled  to  recover  damages  for  permanent 
improvements,  or  for  the  depreciation  in  the  value  of  live  stock  and 
farm  implements,  although  the  expenses  for  such  were  made  on 
the  faith  of  receiving  the  water  for  the  suceeding  season.  ^^  in 
Arizona  the  actual  loss  to  plaintiff's  crops  is  also  held  to  be  the 
true  measure  of  damages,  and  are  held  not  too  "fanciful,  specu- 
lative, or  remote."  ^^     The  same  rule  for  the  measurement  of  such 

10  Por  the  measure  of  damages  for  Evidence  merely  as  to  the  amount 
permanent  injuries  to  land,  see  See.  of  crops  which  could  have  been  raised 
1697.                                                                 if   the   proper  amount   of   water   had 

See,  also,  Sacchi  v.  Bayside  Lbr.  Co.,  been  furnished,  together  with  evidence 

13  Cal.  App.  72,  108  Pac.  Kep.  885.  of  the  market  value  of  such  crops,  is 

11  Hanes   v.    Idaho    Irr.    Co.,   insufficient   as   a   basis   for   recovery, 

Idaho ,  122  Pac.  Eep.  859.  without  proof  of  the  cost  of  raising 

12  Northern  Colo.  Irr.  Co.  v.  Eich-  and  marketing,  the  crops.  Knowles  v. 
ards,  22  Colo.  450,  45  Pac.  Eep.  423;  Leggett,  7  Colo.  App.  265,  43  Pac. 
Colorado  etc.  Co.  v.  Hartman,  5  Colo.  Eep.  154. 

App.  150,  38  Pac.  Eep.  62;   Tubbs  v.  13  Miller  v.  Douglass,  7  Aiiz.  41,  60 

Eoberts,  40  Colo.  498,  92  Pao.  Eep.      Pac.  Eep.  722. 

220. 


3140 


ACTIOXS  FOE  DAMAGES. 


damages  is  adopted  by  the  courts  of  Nevada,^*  Idaho, ^^  Mon- 
tana, ^^  Nebraska,  1'^  New  Mexico, is  Texas, ^^  South  Dakota,20  Ore- 
gon,2i  and  also  in  Kansas,  although  it  was  there  held  that  where  the 
demand  was  not  made  until  late  in  the  season,  the  company  was  not 
liable  for  the  entire  loss  for  the  year.22    In  Utah  it  is  held  that,  in  a 


14  The  measure  of  damages  for  the 
total  destruction,  or  nearly  total  de- 
struction, of  growing  crops  whidll 
would  to  a  reasonable  certainty  have 
matured,  except  for  the  defendant's 
wrongful  act,  is  the  value  of  the  prob- 
able yield  of  the  crops  under  proper 
cultivation  when  matured  and  ready 
for  the  market,  less  the  estimated  ex- 
pense of  producing,  harvesting,  and 
marketing  them,  including  the  expense 
of  irrigation,  and  the  value  of  any 
portion  of  the  crops  that  may  have 
been  saved.  Candler  v.  Washoe  etc. 
Co.,  28  Nev.  151,  80  Pae.  Eep.  751. 

The  measure  of  damages  for  the 
total  destruction  of  growing  crops  is 
the  value  of  the  probable  yield  of  the 
crops  under  proper  cultivation  when 
matured  and  ready  for  the  market,  less 
the  estimated  expense  of  harvesting 
the  same,  including  the  expense  nec- 
essary for  irrigation,  and  the  value  of 
any  portion  of  the  crops  tha,t  may 
have  been  saved.  Malmstrom  v.  Peo- 
ple's etc.  Co.,  32  Nev.  246,  107  Pae. 
Eep.  98. 

15  Where  there  was  a  total  destruc- 
tion of  plaintiff 's  crops,  an  instruction 
to  the  jury  that  they  should  find  for 
the  plaintiff  the  reasonable  value  of 
the  said  crop  at  maturity,  less  the 
reasonable  cost  of  irrigating,  caring 
for,  and  harvesting  the  same,  was  held 
proper.  Eios  v.  Azeuenaga,  19  Idaho 
739,  115  Pae.  Eep.  922 ;  see,  also,  Eisse 
V.  Collins,  12  Idaho  689,  87  Pae.  Eep. 
1006;  Gagnon  v.  Molden,  15  Idaho 
727,  99  Pae.  Eep.  965. 

16  The  value  of  crops,  and  the  ex- 
pense of  maturing,  reaping,  threshing, 


and  moving  them  to  market,  are  com- 
petent facts  to  be  considered  in  ar- 
riving at  the  measure  of  damages  to 
crops  by  the  overflowing  of  a  stream, 
caused  by  negligence  in  driving  logs. 
Hopkins  v.  Butte  etc.  Co.,  16  Mont. 
356,  40  Pae.  Eep.  865. 

See,  also,  Watson  v.  Colusa  Parrot 
ete.  Co.,  31  Mont.  513,  79  Pae.  Eep. 
14;  Anderson  v.  Cook,  25  Mont.  330, 
64  Pae.  Eep.  873,^65  Pae.  Eep.  113,  66 
Pae.  Eep.  504;  Carron  v.  Wood,  10 
Mont.  500,  26  Pae.  Eep.  388. 

17  Claque  v.  Tri-State  Land  Co.,  84 
Neb.  499,  121  N.  W.  Eep.  570,  133 
Am.  St.  Eep.  637;  Chicago  etc.  E.  Co. 
V.  Emmert,  53  Neb.  237,  73  N.  W. 
Eep.  540,  68  Am.  St.  Eep.  602. 

18  Smith  V.  Hicks,  14  N.  M.  560,  98 
Pae.  Eep.  138. 

19  Barstow  Irr.  Co.  v.  Cleghon,  41 
Tex.  Civ.  App.  531,  93  S.  W.  Eep. 
1020;  Colorado  Canal  Co.  v.  Sims,  42 
Tex.  Civ.  App.  442,  94  S.  W.  Eep. 
365;  Gulf  etc.  E.  Co.  v.  Nicholson,  25 
S.  W.  Eep.  54;  Eaywood  v.  WeUs,  33 
Tex.  Civ.  App.  545,  77  S.  W.  Eep.  253; 

Lutcher  v.   Stoddard,  Tex.  Civ. 

App.  ,  56  S.  W.  Eep.  608;  Gulf 

ete.  Co.  V.  McGowan,  73  Tex.  355,  11 
S.  W.  Eep.  336;  San  Antonio  etc.  Co. 

V.  Kiersey,  Tex.  Civ.  App.  , 

81  S.  W.  Eep.  1045. 

20  Nebraska  etc.  Co.  v.  Burris,  10 
S.  D.  430,  73  N.  W.  Eep.  919. 

21  Anderson  v.  Adams,  43  Ore.  621, 
74  Pae.  Eep.  215;  see  instruction  given 
by  the  trial  court. 

22  Western  Irr.  Co.  v.  Chapman,  8 
Kan.  App.  778,  59  Pae.  Eep.  1098. 
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suit  for  damages  for  flooding  certain  ice  ponds  used  for  putting  up 
ice,  the  proper  measure  of  damages  is  the  value  of  the  ice  that  might 
have  been  put  up  with  reasonable  diligence,  less  the  cost  of  put- 
ting it  in  the  ice  house.23  In  Washington,  in  an  action  for  injury 
to  crops  by  defendant's  refusal  to  furnish  water,  evidence  that  the 
net  value  of  the  plaintiff's  crops  raised  in  each  of  certain  specified 
years  was  less  than  a  stated  sum  than  it  would  have  been  had 
plaintiff  been  furnished  with  the  water  as  agreed  was  competent, 
and  showed  substantial  damage  from  defendant's  breach  of  con- 
tract, but  judgment  by  the  trial  court  for  $2,100  was  modified  to 
$500  by  the  Supreme  Court.^* 

Interest  prior  to  the  recovery  of  judgment  for  damages  for  the 
failure  to  secure  water  should  not  be  allowed,  such  damages  being 
unliquidated  and  uncertain  until  the  same  shall  have  been  adju- 
dicated, ^s 

§  1699.  Compensatory  damages — ^Measure  of  damages  for  the 
loss  of  stock. — Where  the  defendant  is  liable  at  all  for  the  dam- 
ages caused  by  the  loss  of  live  stock,  he  is  liable  for  their  full  mar- 
ket value  at  the  time  of  tfie  loss.^  And,  it  is  held  that  a  ditch  com- 
pany, with  the  right  to  maintain  a  ditch  over  the  lands  of  another, 
is  liable  to  the  land  owner  for  injury  to  his  stock,  which  is  caused 
by  the  negligence  of  the  company,  in  not  properly  protecting  the 
ditch  from  the  cattle,  or  in  permitting  a  dangerous  washout  to 
occur  and  remain  a  considerable  time,  into  which  cattle  fell 
therein.2    But  it  is  held  in  Colorado  that  where  the  defendant  con- 

23  Farr  v.  Griffith,  9  Utah  416,  35  See;  also,  XJlrieh  v.  Pateros  W.  Ditch 
Pac.  Eep.  506.  Co.,  Wash.  ,  121  Pac.  Eep. 

See,  also,  Lester  v.  Highland  Boy  818. 
etc.  Co.,  27  Utah  470,  76  Pae.  Eep.  25  Ferrea  v.   Qiabot,   121  Cal.   233, 

341,  101  Am.  St.  Eep.  988,  1  Am.  &  53  Pac.  Eep.  689;  Anderson  v.  Adams, 

Eng.  Ann.  Cas.  761.  43  Ore.  621,  74  Pac.  Eep.  215. 

24  Hutchinson  v.  Mt.  Vernon  etc.  Co.,  But  see  Young  v.  Extension  D.  Co., 
49   Wash.    469,    95   Pac.    Eep.    1023 ;  13  Idaho  174,  89  Pac.  Eep.  296. 
Shotwell  V.   Dodge,   8  Wash.   337,   36  l  Big  Goose  etc.  Co.  v.   Morrow,  8 
Pac.  Eep.  254.  Wyo.  537,  59  Pac.  Eep.  159,  80  Am. 

But    see    Hayward    v.    Mason,    54  St.  Eep.  955. 

Wash.  649,  104  Pac.  Eep.  139 ;  Id.  54  2  Big  Goose  etc.  Co.  v.  Morrow,  8 

Wash.  "653,  104  Pae.  Eep.  141,  where  Wyo.  537,  59  Pae.  Eep.  159,  80  Am.  St. 

in  each  case  it  was  held  that  there  Eep.  955,  wherein  it  is  said:     "It  is 

was  no  liability  npon  the  part  of  the  an  old  and  familiar  maxim  that  one 

defendant.  ™"st  so  use  his  own  property  as  not  to 
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structed  an  irrigation  ditch  across  land  on  which  the  plaintifE  had 
a  right  of  pasturage,  and  the  plaintiff  knew  that  the  condition  of 
the  ditch  was  such  that  his  stock  were  likely  to  become  mired 
therein,  he  took  the  risk  of  such  injury,  and  could  not  recover  for 
such  loss  in  an  action  against  the  ditch  owner.^ 

§  1700.  Compensatory  damages — Measure  of  damages  for  loss 
of  power. — Compensatory  damages  may  be  recovered  for  the  loss 
of  power,  where  such  loss  is  occasioned  by  the  unlawful  diversion 
of  the  water  which  generates  such  power.  The  measure  of  such 
damages  is  held  to  be  the  market  value  of  the  power  actually  taken.  ^ 
Or,  where  other  power  is  substituted,  it  is  held  that  the  measure  of 
damages  is  the  reasonable  cost  to  the  plaintiff  of  the  substituted 
power.2 

§  1701.  Compensatory  damages — Measure  of  damages  for  loss 
of  or  injury  to  a  water  right. — ^Damages  may  also  be  recovered 
for  the  loss  of  or  the  injury  to  a  water  right,  separate  and  apart 
from  any  considerations  of  the  injury  to  the  land,^  or  injuries  to 
crops.2  Such  would  be  a  case  of  a  grantor  conveying  by  warranty 
deed  a  water  right  for  which  he  had  no  title.  The  measure  of  dam- 
ages in  an  action  for  the  breach  of  the  warranty  or  contract  is  the 
value  of  the  water  right.^  So,  also,  where,  after  the  lease  of  water 
to  the  plaintiff  by  the  defendant,  a  third  person  was  decreed  to  be 

injure    that    of    other    persons — 'Sic  ers'  etc.  Assn.,  25  Colo.  67,  53  Pae. 

utere  tuo  ut  alienum  non  laedas' —  Rep.  327,  71  Am.  St.  Eep.  109. 

and,  in  our  opinion,  plaintiff  in  error  1  For  the  measure  of  damages  for 

is  not  exempt  from  its  application."  injuries  to  land,  see  See.  1697. 

See,  also,  Hopkins  v.  Butte  etc.  Co.,  2  For  measure  of  damages  for  inju- 

16  Monf.  356,  40  Pae.  Eep.  865.  ries  to  crops,  see  Sec.  1698. 

3  Messenger  v.  Gordon,  15  Colo.  App.  3  In  a  case  involving  damages  for 

429,  62  Pae.  Bep.  959.  the  failure  of  a  vendor  to  furnish  a 

See,  also,  Heinlen  v.  Fresno  etc.  Co.,  certain  number  of  inches  of  water  to 

68  Cal.  35,  8  Pae.  Eep.  513.  be    furnished    by    a    ditch    company, 

1  Green  Bay  etc.  Co.  v.  Kaukauna  under  his  warranty  deed,  and  the 
etc.  Co.,  112  Wis.  323,  87  N.  W.  Eep.  company  refused  to  furnish  the  water, 
864,  62  L.  B.  A.'  579.  it  was  held  that  no  other  measure  of 

2  The  measure  of  damages  for  damages  was  competent  than  the  value 
wrongfully  preventing  the  use  of  a  of  the  water.  Starbird  v.  Jacobs,  46 
water  po^er  is  the  reasonable  cost  of  Colo.  507,  105  Pae.  Eep.  872,  the  Court 
the  steam  power  used  as  a  substitute  saying :  ' '  The  case  at  bar  is  not  dif - 
during  such  time.     Hottell  v.  Farm-  f  erent  in  principle  than  it  would  be  if 
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the  owner  of  a  part  of  the  leased  water  right,  so  that  the  plaintiff 
was  deprived  of  such  part,  the  plaintiff  is  entitled  to  damages  for 
the  loss.*  But  it  is  held  in  Washington  that,  where  the  owners  of  land 
contract  to  sell  it  together  with  certain  water  rights  and  are  unable 
to  transfer  title  to  the  water  rights,  the  purchaser  in  a  suit  for  dam- 
ages can  recover  moneys  paid  on  the  purchase  price  and  expenses 
legitimately  incurred  in  pursuance  of  the  contract,  but  is  not  en- 
titled to  damages  for  the  loss  of  the  bargain.^ 

§  1702.  Exemplary  or  punitive  damages.— Under  certain  cir- 
cumstances, exemplary  or  punitive  damages  may  be  awarded  the 
plaintiff  and  against  the  defendant.  This  is  true  where  the  defend- 
ant has  been  guilty  of  oppression,  fraud,  or  malice.  So,  a  public 
service  corporation  guilty  of  fraud,  oppression,  or  malice,  in  fail- 
ing to  furnish  water,  to  the  extent  of  its  actual  supply,  is  liable  to 


the  question  in  dispute  were  as  to  the 
title  of  the  land  itself." 

In  Idaho,  in  an  action  for  damages 
caused  by  reason  of  the  failure  of  the 
defendant  to  comply  with  his  contract 
"to  convey  and  deliver  to  the  second 
party, ' '  upon  his  land,  ' '  a  water  right 
of  100  inches  of  water,"  the  Court 
held,  that  the  proper  measure  of  dam- 
ages is  the  difference  between  the 
contract  price  for  the  water  and  the 
water  right  and  its  delivery  upon  the 
land,  and  the  price  it  would  cost  to 
purchase  a  like  water  right  and  equal 
number  of  inches  of  water  delivered 
upon  the  land  at  the  time  of  the  breach 
of  the  contract;  and  that,  if  however, 
it  should  appear  that  no  water  right 
could  be  purchased  either  at  the  time 
of  the  breach  or  at  any  time  there- 
after prior  to  the  trial,  evidence  as 
to  the  value  of  the  buildings  and  other 
improvements  made  by  the  owner  of 
the  land  might  be  introduced  in  the 
case  in  order  to  arrive  at  the  actual 
damages  sustained  through  and  on  ac- 
count of  the  breach  of  the  contract. 
And,  in  this  connection,  that  it  would 


be  proper  and  necessary  to  prove  how 
much  the  plaintiff  had  paid  on  the 
contract,  "because,  if  he  is  not  to  re- 
ceive the  consideration,  he  should, 
among  other  things,  receive  the  money 
paid  by  him  on  the  contract."  Gag- 
non  V.  Molden,  15  Idaho  727,  99  Pac. 
Eep.  965. 

4  Tilton  V.  Sterling  etc.  Co.,  28  Utah 
173,  77  Pac.  Eep.  758,  107  Am.  St. 
Eep.  689. 

The  measure  of  damages  for  the  loss 
of  the  use  of  water  by  the  wrongful 
acts  of  another  is  the  value  of  the 
water  in  the  market  for  irrigation 
purposes.  North  Point  etc.  Co.  v. 
Utah  etc.  Co.,  23  Utah  199,  63  Pac. 
Eep.  812. 

See,  also,  Mack  v.  Jackson,  9  Colo. 
536,  13  Pac.  Eep.  542;  Calkins  v.  So- 
rosis  Fruit  Co.,  150  Cal.  426,  88  Pac. 
Eefp.  1094;  Farmers'  etc.  Co.  v.  New 
Hampshire  etc.  Co.,  40  Colo.  467,  92 
Pac.  Eep.  290. 

But  see  Stevens  v.  Wadleigh,  5  Ariz. 
90,  46  Pao.  Eep.  70. 

5  Babcock-Cornish  Co.  v.  Urquhart, 
53  Wash.  168,  101  Pac.  Eep.  713. 
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exemplary  damages  within  the  California  Civil  Code,  Section  3294, 
providing  that  in  an  action  for  the  breach  of  an  obligation  not 
arising  from  contract  exemplary  damages  may  be  recovered,  where 
the  defendant  has  been  guilty  of  oppression,  fraud,  or  malice. 
Therefore,  in  a  case  arising  in  California,  where  $500,  as  exem- 
plary damages,  was  awarded  the  plaintiff,  in  a  case  where  it  was 
proven  that  the  defendant  was  guilty  of  malice  and  undue  oppres- 
sion in  not  furnishing  the  plair4iff  with  water,  under  its  duty  as 
a  public  service  corporation,  the  Court  of  Appeals  said:  "We 
can  see  no  good  reason  for  holding  that  the  appellant  is  an  excep- 
tion to  the  rule  which  imposes  an  additional  penalty  for  fraud, 
oppression,  or  malice."  ^  And  the  Supreme  Court  in  afBrming  the 
judgment  said:  "As  said  before,  there  is  in  all  this  clearly  suffi- 
cient support  for  the  conclusion  that  the  defendant  was  guilty  of 
oppression  and  malice.  "^  Jq  order  to  have  exemplary  damages 
awarded,  the  pleadings  and  proof  must  show  such  a  state  of  fraud, 
malice,  or  oppression,  as  to  warrant  such  a  judgment,  and  the 
plaintiff  in  his  complaint  must  ask  that  they  be  awarded.  The  the- 
ory upon  which  they  are  granted  is  that  the  defendant  has  been 
guilty  of  such  acts  as  deserve  punishment,  and  that  such  a  judg- 
ment will  be  an  example  to  others  to  refrain  from  such  acts.  Under 
the  proper  pleadings  and  proof  the  question  of  exemplary  damages 
is  addressed  to  the  discretion  of  the  jury,  or  the  Court  trying  the 
ease  without  a  jury,  where  the  evidence  legally  warrants  a  judg- 
ment of  such  damages.  Upon  appeal,  the  Supreme  Court  will  not 
ordinarily,  at  least,  undertake  to  control  that  discretion  by  requir- 
ing the  assessment  of  such  damages. ^  But,  where  the  evidence 
does  not  show  such  a  state  of  facts  as  above  stated,  such  damages 
should  not  be  awarded.* 

1  Lowe  V.  Yolo  County  etc.  Co.,  8  facts  are  such  as  legally  warrant 
Cal.  App.  167,  96  Pae.  Eep.  379,  aff'd.  them."  4  Sutherland  on  Damages, 
157  Cal.  503,  108  Pae.  Eep.  297.  1031. 

2  See,  also,  Greenberg  v.  Western  Hagerman  Irr.  Co.  v.  McMurry,  16 
Turf  Assn.,  140  Cal.  358,  73  Pae.  Eep.  N.  M.  172,  113  Pae.  Eep.  823. 

1050 ;  Hagerman  Irr.  Co.  v.  McMurry,  4  ' '  We  think,  therefore,  in  the  ab- 

16  N.  M.  172,  113  Pae.  Eep.  823.  senee   of   evidence   that   it   was   done 

s ' '  Such    damages     .     .     .     are    in  with  the  intent  to  injure  plaintifE,  or 

the  discretion  of  the  jury,  where  the  wantonly  and  in  disregard  of  whether 
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§  1703.  Nominal  damages.— In  cases  where  there  has  been 
clearly  an  invasion  of  a  right,  but  no  actual  damages  are  proven, 
nominal  damages  may  be  awarded.  1  So,  it  is  held  that  a  riparian 
owner  who  uses  an  unreasonable  amount  of  the  water  is  liable  for 
at  least  nominal  damages,  in  an  action  by  another  riparian  owner 
lower  down  the  stream  whose  riparian  rights  are  affected.2  But 
he  can  not  recover  d.amages  for  injury  such  a  diversion  does  to  his 
non-riparian  lands.^ 

§  1704.  New  trial — Appeal. — ^A  motion  for  a  new  trial  may  be 
made  upon  the  grounds  as  specified  by  the  statute  of  the  jurisdic- 
tion where  the  action  was  tried.  In  all  motions  for  a  new  trial  the 
statute  must  be  strictly  followed,  as  to  time  and  procedure.  ^ 

Usually  these  cases  are  appealed  to  some  appellate  court,  and 
oftentimes  to  the  court  of  last  resort,  as  is  witnessed  by  the  many 
cases  cited  in  the  notes  of  the  preceding  sections  of  this  chapter. 
The  statute  of  the  State  where  the  action  is  tried  must  be  strictly 
followed.  The  questions  involved  may  be  reviewed  in  the  same  man- 
ner by  the  Appellate  Court  that  may  be  reviewed  in  other  actions 
at  law.  If  error  is  committed  by  the  trial  court,  in  the  admission 
of  testimony,  or  in  its  instructions  to  the  jury,  the  usual  practice 
is  to  reverse  the  judgment  and  remand  the  case  to  the  trial  court 
for  a  new  trial.    If,  upon  the  other  hand,  the  Appellate  Court  finds 

it  might  work  injury  to  her  or  not,  no  542;  Shotwell  v.  Dodge,  8  Wash.  337, 

case  is  made  out  for  exemplary  dam-  36  Pae.  Eep.  254;  Creighton  v.  Evans, 

ages."    Ladd  v.  Eedle,  12  Wyo.  362,  53  Cal.  55,  8  Morr.  Min.  Bep.  123; 

75  Pac.  Eep.  691.  Ladd  v.  Bedle,  12  Wyo.  362,  75  Pae. 

Mabb  V.  Stewart,  133  Cal.  556,  65  Eep.  691. 

Pac.  Eep.  1085;  Id.  147  Cal.  413,  81  2  Shotwell  v.  Dodge,  8  Wash.  337, 

Pac.  Eep.  1073.  36  Pac.  Bep.  254;  Parker  v.  Giiswold, 

1  The   evidence   did   not   require   a  17-  Conn.  288. 

finding  of  any  more  than  nominal  dam-  3  Heinlein  v.  Fresno  etc.  Co.,  68  Cal. 

ages  for  the  plaintiff.    Hagerman  Irr.  35,  8  Pac.  Eep.  513. 

Co.  V.  McMurry,  16  N.  M.  172,  113  See,   also,   for   injunctions   without 

Pac.  Eep.  823.  proof  of  damages,  Sec.  1606. 

See,   also,   Eohwer  T.   Chadwiek,   7  1  Denver  etc.  B.  Co.  v.  Heekman,  45 

•Utah  385,  26  Pac.  Bep.  1116;  Mack  t.  Colo.  470,  101  Pac.  Bep.  976. 
Jackson,  9  Colo.  S36,  13  Pac.  Bep. 
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no  error  whicli  affects  the  substantial  rights  of  the  parties,  the  judg- 
ment of  the  trial  court  will  be  affirmed.^ 


2  A  .-judgment  in  favor  of  defend- 
ants will  not  be  reversed  where  it  ap- 
pears that  the  plaintiff  was  merely 
entitled  to  nominal  damages;  the  stat- 
ute requiring  a  new  trial  to  be  granted 
for  causes  "affecting  the  substantial 
rights  of  a  party."  Ladd  v.  Eedlej* 
12  Wyo.  362,  75  Pae.  Eep.  691. 


But  see  Hagerman  Irr.  Co.  v.  Me- 
Murry,  16  N.  M.  174,  113  Pac.  Rep. 
823,  where  the  judgment,  as  rendered 
by  the  trial  court  was  corrected  to  in- 
clude $1,  as  nominal  damages,  in  ac 
cordance  with  the  findings  of  the  trial 
court,  and  as  corrected,  the  judgment 
was  afSrmed. 


